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A. 

TBMBNT. 

Where  a   putnidar  sues  his  zemin* 

dar  and  obtains  a  decree  for 

of  the  putni  rent,  on  the  ground 
that  the  assets  of  the  putni  fell 
short  of  the  amount  stated  in  the 

lease:  Held  that  the is  to 

take  effect  from  the  commence* 
ment  of  the  putni  lease 

See  Cause  of  Action  (2) 

See  Suit  for  Rent  (3) 

CUNT. 

See  Usttfructuary  Mortgage  (2) 

VIESCENCE. 

0  An  auction-purchaser  not  ques- 
tioning the  acts  of  his  predecessor 
within  12  years  is  bound  by  them 

on  the  ground  of  implied ... 

2)  Held  that  after  a  lone  period  ojf 
lawful  holding  on  tne  part  of 
defendants  to  the  knowleoge  of  Z 
without  any  serious  attempt  on 
her  part  to  disturb  it,  and  her 
admission  in  a  previous  suit  that 
defendants  were  holding  under  a 
mokurruree  pottah,  plaintiff's  suit 
brought  on  the  ground  of  a  mokur- 
ruree pottah  granted  by  Z  was 
properly  dismissed 

See  Declaratory  Suit  (i) 

See  Privy  Council  Rulings  (12) 

5"^^  Right  of  Occupancy  (1) 

V.  OF  1836. 

See  Privy  Council  Rulings  (27) 

IX.  OF  1847. 

Sections  6  &  9.    See  Alluvial  For* 

'    mations  (l) 

III.  (B.C.)  OP  1850. 
See  Procedure  (2) 

XXXV.  OF  1858. 

An  inquiry  under  — —  should  not 
be  instituted  without  it  is  clearly 
^   shown  to  the  Court  that  there  is 
»      ground  for  supposing  that  the  per- 
son is  of  un90und  mind  ...    326 


500 


(7) 


19 


29 


Act  XL.  op  1858. 

Section  2 1 .    See  Evidence  (21) 

See    Guardianship-    of 
Minors  (t) 
Act  VIII.  OF  1850. 

1 1)  Section  2  does  not  apply  to  a  suit 
for  ejectment  and  knas  possession 
brought  after  plaintiff  had  in  a 
former  suit  obtained  a  declaration 
that  the  land  was  his  mdl  land 
and  not  defendant's  lakhiraj,  and 
had  served  defendant  with  a  notice 
to  quit,  which  was  not  complied 
'* "  •'       ♦••  •*.  «■* 

(2)  Section  2  does    not  apply   where 

present  plaintiff's  name  was 
ordered  to  be  expunged  from  the 
list  of  defendants  in  a  former  suit, 
but  appeared  notwithstanding  by 
some  mistake  some  2  years  after 
in  the  decretal  order,  the  onus  be- 
ing on  the  present  defendant  to 
show  how  that  happened  and  that 
the  former  suit  was  decided  in  the 
present  plaintiff's  presence 

(3)  Where  an  application  for  execution 

omits  to  give  the  names  of  all  the 
parties  as  required  by  section 
212,  — — ,  even  if  it  shall  appear 
from  the  proceedings  w*ho  tnose 
parties  are,  the  parties  named 
niust  be  understood  to  be  those 
against  whom  execution  is  sought 

(4)  What  is  or  is  not  a  lawful  excuse 

(within  the  meaning  of  section 
170)  must  depend  upon  the  cir- 
cumstances of  each  case 

(5)  Where,  if  defendant  had  not  ap- 

peared, the  Court  would  have 
been  bound  under  section  1 13  to 
adjourn  the  hearing,on  the  ground 
that  sufficient  time  had  not  been 
given,  it  was  held  that  his  appear- 
ingought  not  to  put  him  in  a  worse 
position,  and  that  time  should  be 
given  him  to  produce  evidence ... 

(6)  One  defendant  can  appeal  under 

section  337  on  grounds  common 
CO  ai I       •■•  •••  ... 

Where  a  remand-order,  with  refer- 
ence to  section  230,  applies  only  to 
the  question  of.  bond' fide  posses-  ■ 
sion,  proof  of  this  will  enable  the 
party  making  the  Allegation  to 
<:laim  to  have  his  title  investigated    395 


55 


63 


141 


331 


!  .. 


ixrtEX  (nviL  rulings). 


Act  VIII.  OF  iBs^—fCoatinuedJ. 

(8)  The  mere   fact  that  a  defendant, 

who  had  not  appeared  till  nearly 
amonthatterthe  date  fixed  for  the 
first  hearing,  applied  by  a  vak«el 
for  leave  to  be  heard  in  answer, 
under  the  last  part  of  sec.  in, 
— —  is  not  an  appearance  within 
the  meaning  of«ec:.  1 19,  and  suf- 
ficient  to   prevent    an    ex-parif 

(9)  Sec.  Z13  intends  that  the  description 

of  propertv  in  3  notice  of  attach- 
ment should  be  sufKcient  to  identi- 
fy it.  A  Inthtraj  lank  with  tour 
banks,  iheboundaricsafwhichBi 


(io» 


eiven,  is  sufHcient  identificatio 
Where  the  purchaser  a 


share  of  an  avTnah  estate  sues  for 
poBSession,  all  that  it  is  necessary 
under  sec,  25  to  do  is  to  describe 
the  ]>rapertysufficienlly  for  identi- 
fication :  he  need,  not  set  forth 
boundaries 

(11)  In  calculating  ihe  90  days  allowed 

(oranappeal  by ,  sec.  333,  the 

penod  between  the  date  on  which 
judgment  was  pronounced  and 
that  on  which  the  decree  was 
liq^ted  is  allowed  to  be  deducted 

(12)  Under  sec.  206,  3  debtor  under  n 

money'dccree  cun,  al  any  lime, 
bring  the  amount  of  his  debt  Into 
Court  to  bopaiil  tothejudgraem- 
creditor  I  arul  by  analogy  any  per- 
sonaffainst  whom  there  is  adecree 
for  the  delivery  of  moveable  or 
immoveable  property  may  make 
satisfaction  with  iho  knowledge 
of  the  Court  in  such  a  way  as  cir- 
cumstances will  admit  of 
By  sec.  ao6,  all  adjustments  of 
decree  must  be  made  with  the 
l<nowladee  of  the  Court 
(14)  Quart.— yfihen   a   party    simply 
afts  in  obedience  to  a  decree.  Is 
he  debarred  from  showing  that  he 
has  done  so  by  the  words,  "  no 
adjustment  of  a  decree,  in  part  or 
in  whol*,"  Stc,  in  sec.  2o6T      ... 
Seclion    3.     See  EJtclment  (2)  (3) 
SectioB    a.     See  /nttrveution  (0 
Section    i.    See  Joint  Cvntrad  (1) 
-      Set  Privy  Council  Rul- 


(>3)E 


Sectbn 


Seicijon    a.  See  Ret  Adjudieafa  U) 

Section    5.  Sf  Jurisdiction  {f%) 

Section    7.  See  splitting  of  Causes  (\) 

Section  14.  Set  Privy  Counoil  Rut- 

Section  26.  See  Priyy  Council  Rul- 
ings {26) 

Seawn  29.  See  Privy  Gmueil  Rul- 

.  Seclwn  73.  Set  tnlmrveniion  M 

S«tio»^3.  See  S^ial  AppeaHi) 


Act  Vni.  Of  li^g— (Continued). 

Section    Bl.     See  Jurisdiction  {2) 
Section  loj.     See  Appeals  (3) 
Section  1  [3.     See  Son-appearanct  of 

Defendant  (i) 
Section  1 19.     See  Ex-parte  Decision 

(l)U) 
Section  119.     See  Procedure  (j) 
Sections  129  and  363,     See  Charter 

Act  (2) 
Section  136,     See  Evidence  (l) 
Section  138.    See  Evidence  (i) 
Section  147.    See  Adjournment  (1) 
Section  170.     See  Evidence  U) 
Section  200.    See  Execution  (6) 
.Section  230,    See  Smlariea  (1) 
Section  240.    See  Mortgage  (a) 
Section  246.     Sto  JiirisdtcHon  (15)  (27) 
Section  249.    See  Sale  in  Execution  (SJ 
Sections  256  and  257.     See  Sale  in 

Execution  (2) 
Section  260.    See  Privy  Council  Rul- 
ings (9) 
Section  269.     Set  Jurisdiction  (6) 
Section  337.    See  Appeals  (i) 
Section  342.     See  Security  (2) 
Section  360.    See  Appellate  Court  (2) 
■"  '      See  Jurisdiction  (19) 
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Sectio 


376. 
'fi59. 


t  for  cjeclmoitt  or  can- 
of  lea.sc  l.'i  decreed,  ihn 
t-dcbtor  is   entitled    lo 


the  money  _._  

period  mentioned  in  seaion  78. 
The  Court  may  also  stay  execu- 
tion beyond  the  period  of  grace 
specified  in  this  section  ...    412    i~ 

Section    2.    See  Ejectment  (2) 

Section    6.    See  Right  of  Oceufancv  {i) 

Section  13,     See  Notice  (i) 

Section  17.    See  Enhancement  {i){i)  is)  (f-) 

Section  24.     See  Jurisdiction  {21}  [23) 

Section  25.     See  EjeelmtHl  {3) 

Secijiin  33.     See  Limitation  It) 

Section  54.     See  Right  of  Suit  (2) 

Section  58.     See  Procedure  (2) 

Section  76.    See  AJi  VUl.  (B.C.)  i86g  {3) 

Section  78.     See  A^f  17//.  of  i86g  (fi) 
Set  EnhaKcentenf  (i) 
ActXI.  r.F.85.j. 

Section  II.     See  Jurisdiction  [in) 
Act  XIV.  ok  iS';9. 

A   proceeding  under  section  2o, 

must  bcone  not  barredby  Lin  ' 


■fc 


Seciio 


90 


I,  clause  2.     See  Village  Ch, 
ked,ir  (2) 

Section  1,  clause    9.     See  Liaiitation  (14) 
Section  I,  clause  J6.    See  Limitatidn  (7) 

See  Partnership  (1) 
Scellon  20.     See  Limitation  {6)  I 

Section  22.     See  Registration  A.t  (2)  <^ 
See  Jiirisdirtion  (30) 

d      . 
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Act  XXVH.  of  i860. 

(i)  The  grant  of  a  certificate    under 

to  a  person  clatmin|^  under  a 

will  cannot  support  a  claim  to  title 
by  that  person  in  a  regular  suit 
brought  on  a  will  ...     255 

(2)  Contemplates  all  debts  due  to,  and 

outstanding  at  the  death  of,  the 
deceased,  even  those  beyond  the 
date  of  the  certificate  ...     271 

(3)  The  High  Court  under  section  6 

suspended  a  certificate  which  had 
been  wrongly  eranted  in  a  case 
where  no  list  of  debts  due  to  the 
estate  of  the  deceased  had  been 
filed  .        330 

(4)  Where  an  application  for  a  certifi- 

cate   under is   rejected   for 

want  of  proof  of  relationship,  and 
in  review  a  certificate  is  obtained, 
HBLD  that,  where  there  has  been 
no  attempt  to  show  applicant's 
ignorance  of  the  new  evidence 
afterwards  produced,  or  why  it 
was  not  produced,  at  the  first 
hearing,  tne  review  was  accord- 
ingly improperly  granted,  and 
the  decision  was  reversed  ...     4 '3 

See  Evidence  (21) 

ActXXIH.  0P1861. 

Section  4.       See  Jurisdiction  (21) 
Section  4.      See  Small  Cause  Court  (2) 
Section  6,  clause  4.    See  Jurisdiction  (32) 
Section  ll.    See  Mesne  Profits  (i) 
Section  1 1.    See  Privy  Council  Rulings 

Section  27.  See  Small  Cause  Court  (i) 

Act  VI.  (B.  C.)  of  1862. 

(i)  Section  10  was  intended  to 
assist  a  proprietor  to  measure  his 
estate  when  he  cannot  ascertain 
who  the  ryots  are  or  their  lands 
or  rents ;  but  not  to  enable  him 
to  enhance  their  rents,  or  to  re- 
sume rent-free  lands  by  throwing 
the  (mus  on  the  lakhirajdar  to 
prove  his  rent-free  holding        ...     165 

(2)  A  co-sharer  in  an  umtivided  estate 
or  tenure  is  not  entitled  to  apply 
under  section  10  for  a  measure- 
ment, particularly  when  the  estate 
is  a  settled  estate,  and  a  measure- 
ment showing  each  ryot's  holding 
took  place  at  the  time  of  settle- 
•     ment  ...    332 

.\CT  II.oF  1863. 

Section  14.  See  Privy  Council  Rulings 

(13) 

Act  XX.  op  1863. 

t 

^ecti^nv  4  a«'Td  5.   Su  Charter  Ac$  (1) 


Act  VIII.  (B.  C.)  OP  1865. 

See  Fictitious  Sale  l) 

Act  XI.  OF  1865. 

(i)  The  word  "contract  "in  section  5. 

was  intended  to  include  a  suit 

to  recover  a  share  of  money  re- 
ceived by  the  defendant,  to  which 
plaintiff  was  qptitled,  such  share 
having  been  received  by  defend- 
ant on  behalf  of  plaintiff  on  an 
implied  contract  to  pay  it  over  to 
plaintiff  ...       104 

(2)  Section   21   does    not    require     a 
plaintiff  applying  for  a  new  trial 
to  deposit  defendant's  costs     . . .       446 
Section    6.    See  Jurisdiction  (^2) 
Section  22.     See  Small  Cause  Court  (4) 

.Act  V.  or  1866. 

See  Original  Jurisdiction  (5) 

Act  XX.  of  1866. 

Section  49.    See  Registration  {2)  (3) 
Section  53.    See  Jurisdiction  (i  \) 
Section  53.    See  Mortgage  (2) 

Act  1.  of  1868. 

Section   2,    clause  2.  See   Calendar 

Year  (1) 
Act  VIII.  (B.C.)  OF  1869. 

(i)  A  suit  for  rent  below  Rs.  100,  which 
was  decided  solely  on  want  of  proof 
of  relationship  of  landlord  and 
tenant,  without  any  decision  as  to 
right*  title,  or  interest  in  land,  was 
held  to  fall  under  section  102 
no  special  appeal  could  therefore 
lie  ...        42 

(2)  The  omission  of  the  words,  "  \o\\ 
must  institute  a  suit  in  Court  for 
the  establishment  of  such  claim  or 
demand  within  6ca]endar  months 
from  this  date,  otherwise  your 
claim  will  be  for  ever  barred," 
from  a  notice  of  deposit  under 
section  3 1 ,  — —  is  fatal  to  a  claim  • 
to  the  benefit  of  having  paid  rent 
into  the  CollectoraCe  ...       126 

(3)  Where  a  tenant  not  having  paid 
the  amount  of  the  decree  against 
him  for  arrears  of  rent  within  15 
days  is  held  by  the  first  Court  to 
be  liable  to  ejectment:  Held  with 

reference  to  section  52, and 

the  wording  of  Act  X.  of  1859, 
section  76,  and  a  previous  ruling 
that  the  Appellate  Court  has 
discretion  to  extend  the  time  ...       412 

(4)  A  suit  to  recover  arrears  and  to 
eject  the  ryot  comes  under  — ^ 
section  52  ...        477 

(5)  Where  a  lower  Court's  decree  is 
based  on——,  section  22,  and  the 
High  Court  alters  it  to  section  52, 
the  1 5  days  are  held  to  date  from 
the  later  decision  ...       477 

'     e 


INDEX  (civil  rulings). 


Act  VIII.  (B.C.)o^  iSs^^fContinuedJ. 

(6)  Section  53  applies  to  suits  for  can- 

cellation ot  lease  for  non-payment 
of  rent,  as  well  as  to  all  suits  for 
ejectment. 

(7)  A  suit  under brought  more  than 

8  months  after  the  latest  deposit 

made  b^  the  ryjt  was  held  to  be 

out  of  time 

Section     11.    See  jurisdiction  (i)  {y 

Section     27.    See  Calendar  Year  (i) 

See  Limitation  (2) 
See  Act  X,  0/1859  (i) 
See  Ejectment  (3) 
See  Special  Appeal  (4) 


Section    29. 
Section  102. 


Act  IV.  OF  1870. 

See  jurisdiction  {51) 

Act  VII.  op  1870. 

(i)  The  mode  of  computing  the  value 
of  the  subject-matter  of  a  suit»  as 

provided  by ,  applies  only  to 

determining  the  Court  fees  to  be 
paid  not  to  the  question  of  juris- 
^diction 

(2)  In  estimating  the  amount  of  the 

ad'Valorem  fee  chargeable  under 

clause  II.,  Schedule  I.  of , 

the  fee  must  be  paid  in  respect  of 
the  property  without  deducting 
thcamountofthe  debts  to  be  paid 
out  of  it 

(3)  The  ad'Valorem    fee    should   be 

charged  on  the  value  of  a  house 
and  not  on  the  rent  of  it 

Act  VI.  OF  1871. 

Section  22.    See  Execution  (7) 
Section  26.    See  jurisdiction  (19) 

Adjournbunt. 

Held  that  the  Judge  ought  to  have 

granted  an where   it   was 

applied  for  on  the  first  day  after 
the  Judge's  return  to  the  district, 
that  the  applicant  really  had  an 
.  opportunity  of  appearing  before 
the  Judge  for  the  purpose  of  fil- 
ing documents  and  producing 
witnesses,  section  1 47,  A<5t  VIII. 
of  1859,  not  applying  where  no 
day  has  been  fixed  for  hearing   ... 

Administration  (Letters  of). 
See  Ad  VII.  of  1870  (2) 

Admission. 

(i)  A  return  made  to  a  Collector  by 
an  occupant  of  land,  stating  the 
amount  of  the  rent,  is  a  binding 
as  to  such  amount 
(2>  A  mere is  not  conclusive,  ex- 
cept, e,  ^,,  where  it  has  been 
acted  on  by  the  party  to  whom  it 
was  made.    A  statement  in  a 

•  former  suit  in  which  the  Court 

•  passed  a  decree  opposed  to  it  is 
not  conclusive 


Admission — (Continued). 

(3)  An by  defendant's  ancestor  is 

evidence  on  which  a  Court  may  or 

tnay  not  act,  according  as  it  con- 

477  siders  it  ought  to  have  effect  given 

to  it  ...    3 

(4)  Where  a  defendant   seeks  to  use 

statements  put  in  as  evidence  and 
531  I  to  treat  them  as  — s  by  the  plaint- 

)  (24)    ■  iff  who  put  ihem  in,  the  plaintiff 

may  show  the  real  nature  of  the 
transaction,  and  get  rid  of  the 

effect  of  the  apparent s      ...   { 

See  Acquiescence  (2) 
See  Evidence  (18) 
See  Hereditary  Occupancy  (i) 
See  Issues  (1) 
See  Plea  of  Payment  (i) 
See  Sale  in  Execution  (10} 
j  See  Special  Appeal  (7) 

See  I'sufructuary  Mortgage  (1) 

Adoption. 

Where    the  factum  of  an was 

109  ,  not  questioned,  the  status  of  the 

adopted  son  long  recognized,  and 
'  the  adopted  son  performed  his  fa- 

ther's shradh  and  died  possessed 
of  his  property,  held  that  the 
strongest  presumption  arose  in 
favour  of  the  — ,  aiid  the  onus  lay 
153  I  on  the  questioners  to  prove  that 

the  necessary  ceremonies  were  not 
performed 
153  See  Privy  Council  Rulings  (18) 

Adoftivb  Mothrr. 

See  Lunatic* s  Estate  (i) 

Agents. 

See  yurisdiciion  (22)  (23) 

See  Privy  Council  Rulings  (23) 

Agkbbhent. 

(i)  Where  a  Mahomedan  husband, 
on  contracting  a  second  marri- 
age, executed  an  — ,  giving  his 
first  wife  a  monthly  allowance, 
and  stipulating  to  ^ive  her  or,  at 
her  death,  her  children,  a  cer- 
tain share  of  what  he  was  posses- 
sed of  or  might  acquire,  and  the 
first  wife  died  leaving  children  of 
whom  plaintiff  was  one,  held 
that,  as  to  property  acquired  in  the 
wife's  lifetime,  the  right  to  have 

the enforced  would,   at  the 

latest,  accrue  at  her  death,  plaint- 
iff having  three  years  from  at- 

105  taining  his  majority  to  bring  his 
suit  for  non-performance  of  that 
part  of  the ,  and,  as  to  pro- 
perty acquired  since  the  wife's 
death,  the  —  was  a  nudum 
factum^  there  having  b^e^ 
no   consideration    for   the  pro*^ 
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GREEM  E  N  T— ^Co  // 1  in  tied) . 

(2}  Where  a  judgment-debtor  makes 
over  property  toadecree-holdefon 
the  understanding  that,  in  case  of 
the  latter's  dispossession  owing  to 
the  former's  defect  of  title,  the 
unrealized  portion  of  the  decree 
should  be  realized  by  execution  of 
the  decree :  Held  that  the  reason- 
able construction  to  be  put  upon 

this is  that  the  transaction  is 

to    be   put  an  end  to,  and  the 
decree-holder  is  to  revert  to  his 
'  orieinal  right 

See  Limitation  (15) 

LIEN  ATI  ON. 

Mere  silence  for  a  period  short  of  that 
prescribed  by  the  Law  of  Limit- 
ation is  not  a  valid  reason  for 
rejecting  a  person's  claim  to  set 
aside  an made  by  his  guard- 
ian during  his  minority  with  valid 
necessity 

See  Hindoo  Law  (2)  (3)  (6) 
See  Mokurruree  Tenure  (1) 
See  Notice  (4) 


luviAL  Formations. 
Land  which,  upon  inspection  of  the 
survey-map,  appears  to  have  been 
added  to  an  estate,  although  it 
may  be  a  re-formation  upon  the 
old  site,  is  liable  to  assessment 
under  s.  6,  Act  IX.  of  1847,  and  no 
suit  will  lie  against  the  orders  of 
the  Board  of  Revenue  in  such  a 
matter 

See  Presumption  (l) 
See  Privy  Council  Rulings  (5) 
(^(10) 


: 


BiGvous  Description. 
See  Mortgage  (i) 

END  ME  NT  OF  FlAINT. 

See  Original  ^jurisdiction  (5) 

cestral  Estate. 

See  Joint  Fauiily  (2) 

See  Privy  Council  Rulings  (2) 

PEALS. 

(i)  Where  one  of  several  defendants 
appeals  against  a  portion  of  a  de- 
cree, and  his  defence  in  the  lower 
Court  is  not  one  common  to  the 
other  defendants,  the  decree  can- 
not be  reversed  in  favour  of  the 
defendants  who  have  not  appealed 

(2)  rhe  High  Court  declined,  to  enter- 
tain the  objection  (taken  when 
appellant's  argument  was  closed) 
that  no  appeal  lay  to  it  on  the 
ground  that  the  amou^it  or  value 
did  not  exceed  Rs.  5,000 
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A  PPE  ALS — (Con  tin  ued) , 

(3)  Where  a  plaintiff  died  on  the  day 
on  which  the  time  for  filing  an 
appeal  expired,  and  his  son  ap*^ 
plied  two  days  after  for  leave  to 
file  an  appeal,  the  point  for  con- 
sideration would  be  whether  the 
application  was  made  within  a 
reasonable  time  after  the  death, 
and  the  application  would  be 
dealt  with  on  the  principle  laid 
down  ins.  102,  Act  VII L of  1859. 
The  matter  was,  however,  within 
the  District  Judge's  discretion, 
and  not  appealable 
(4)  W^here  a  defendant  appeals  ob- 
jecting on  the  question  of  costs 
only,  the  Appellate  Court  should 
confine  itself  to  that  issue 

See  Act  VIII.  of  1639  (6)  (i  i) 

See  Costs  (2) 

See  Fraud  (2) 

See  Full  Bench  Decisions  by 
4  7ttd^es  (l) 

See  Jurisdiction  (3) 

See  Privy  Council  Rulings  ( i ) 
(2)  (3)  (10)  (25) 

Appearance  (or  Dependant). 

See  Act  VIII.  of  1839  (5) 

Appellate  Court. 

(i)  An has  no  power  to  reverse 

the  decision  of  the  lower  Court 
as  regards  a  party  who  has  not 
I  appealed 

(2)  An is   required,   by  s.  360, 

64  ,  Act  VIIL  of  1859,  to  state  by 

what  parties  (and  in  what  pro- 
I  portions  if  necessary)  the  costs  of 

\  the  original  suit  are  to  be  paid, 

but  not  to  specify  the  items  of 

such  costs 

(3)  An ought  not  to  reverse  a  first 

Court's  decision  based  on  care- 
ful inspection  of  the  land  in  dis- 
pute except  on  a  very  clear  opin- 
ion on  the  evidence,  and  for  suf- 
ficient reasons  recorded 


Arbitration. 

I  n s  not  started  with  the  sanction 

of  the  Court,  the  agreement  need 
not  be  reduced  to  writing  before 
it  can  be  binding. 
See  Notice  (5) 

Arbitration-award. 

See  Construction  (i) 

Arrears  OF  Rent. 

See  Act  VIIL  (B.  C.J  of  1869  (4) 
See  Limitation  (2) 

Assessment. 

See  Alluvial  Formations  (i) 
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Assignee. 

See  Mortgage  (3) 

Assignment. 

.S*^^  Limitation  (5) 

Attached  Property. 

See  Joiut  P roper iy  (1) 
See  Jurisdic^on  (2) 

Attachment. 

(1)  On   application    by   a  judgment- 

creditor    for of    money    in 

deposit  in  a  collcctorate  at  the 
credit  of  the  judgment-debtor,  a 
Judge  who  is  moved  to  apply  to 
the  Accountant-General  for  the 
purpose  ought  not  to  refuse  on 
the  ground  that  the  money  is  con- 
fiscated to  Government 

(2)  Where     a      Court      orders  

of  defendant's  property  on  being 
satisfied  that  he  is  about  to  remove 
or  dispose  of  it  so  as  to  obstruct 
the  execution  of  the  decree,  the 
plaintiff  is  presumed  to  have  had 
sufficient  cause  for  moving  the 
Court,  although  the  suit  may 
result  unsuccessfully ;  and,  without 
proof  to  the  contrary,  clamages 
cannot  be  claimed 

(3)  An must  be  held  to  be  in 

force  down  to  the  date  on  which 
the    execution -proceedings    are 
struck  of!  the  file  ;  but  the  High 
Court,  in  regular  appeal,  is  not 
bound  to  deal  with  a  case  exclu- 
sively on  the  question  of  law,  but 
may  express  an  opinion  on  the 
merits 
See  Execution  (i)  (3) 
See  Landlord  and  Tenant  (2) 
See  Money 'decree  (i)  (2) 
See  Mortgage  (2) 
See  Salaries  (l) 

Attestation. 

See  Evidence  (14) 


13. 

Benamee. 

(i)  Where  the  ostensible  lessees  stood 
in  the  position  of  wives  to  the 
beneficial  lessees,  and  it  was  impro- 
bable that  three  ladies  (of  whom 
one  was  a  straneer)  should  pav  a 
large  bonus ;  and  as  the  ostensible 
lessees  were  found  not  to  have 
paid  theconsideration-money,  the 
case  was  held  to  be  — ^-;  and, 
when  the  tenure  passed  away  by 
an  execution-sale  to  a  third  party, 
^  the  lessor  was  entitled  in  equity 

c  to  claim  the  rent  from  the  benefi- 

cial lessees  ...     132 


BESAidEE^fContinuedJ, 

(2)  —  purchasers  of  land  cannot 
intervene  in  a  suit  for  rent  brought 
by  the  persons  in  whose  name  the 
purchases  were  made  ...     526 

See  Bond  (2) 

See  Evidence  (3) 

See  yurisdiction  (4)  (8) 

See  Onus  Probandi  (2)  (3) 

See  Privy  Council  Rulings  (9)  (12) 

Beneficial  Lessees. 

See  Benamee  (1) 

BoNA-iiDE  Purchaser. 

See  Privy  Council 
Rulings  (12) 

Bond. 

(i)  In  a  suit  upon  a in  order  to 

189  '  establish  a  binding  promise  by  the 

I  defendant's  father  to  pay  the  -. , 

there  must  be  proof  of  a  consider- 
ation for  such  promise  ...     121 

(2)  In  asuit  on  a  hat-chitta ,  where 

defendant  pleads  that  plaintiff 
is  only  a  benamdar  for  another 
party  who  advanced  the  money,  if 

the is  not  denied,  the  plaintiff 

ought  to  have  a  decree,  others 
interested  being  left  to  proceed 
440  I  against  him.     But,  if  the  case  has 

been  tried  on  the  issue  whether 
the  money  was  the  plaintiff's  or 
the  other  party's,  ana  plaintiff  has 
failed  to  prove  that  the  money  waS 
*  his,  he  may  be  rightly  refused  a 

decree  even  if  there  are  doubts  as 
to  the  whole  of  the  money  having 
belonged  to  the  third  party      ...     125 
513  (3)  Where  a  husband  writes  and  signs 

a in  the  name  of  his  wife, 

'  there  is  a  tacit  contract  by  him 
that  he  has  authority  to  do  so.  If 
he  has  not,  he  may  be  sued  for 
breach  of  contract  or  false  repre- 
sentation . . .     249 

(4)  What  a  person  is  bound  to  show  if 
he  wisnes  to  charge  Mahomedan 
ladies  under  a— —executed  in 
their  absence  by  another  under  a 
mookhtarnama  ...     257 

(5)  Where  a  debtor  by  his sti- 
pulates to  pay  interest  at  12  per 
cent,  per  annum  up  to  the  time 
fixed  tor  payment,  but  the  money 
remains  unpaid  for  a  long  time, 
interest  miy  be  awarded  at  the 
rate  stipulated  for  up  to  the  time 
fi  xed  for  pay  ra  ent,  and  a  lower  rate 
afterwards  ...    32a 

(6)  Where  a  plaintiff  sues  upon  a 
kistbundeet  and  prays  to  have  his 
claim  declared  payable  bgr  the 
sale  of  the  proMfty  mortgagq^ 
therein,  it  is  right  to  restrict  him  , 
to  that  property  ...    334 

h 
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(7)  Where,  in  a  suit  on  a ,  defend- 
ant answers  that  the  amount 
should  be  satisfied  out  of  the  pur- 
chase-money of  property  sold  to 
plaintiff,  and  the  latter  claims  to 
avoid  the  sale  as  bad  :  Held  that 
the  lower  Courts  are  bound  to 
try  the  question  in  this  suit 
See  Construction  (5) 

[Boundaries. 

See  Land  (1) 

Breach  of  Contract. 

Where  plaintiff  supplies  articles  to 
defendant  on  condition  of  receiv- 
ing chittees  to  be  returned  at  in- 
tervals after  payment  on  present- 
ation, and  defendant  on  receiv- 
ing certain  chittees  does  not 'pay 
their  amount,    but  subsequently 

pays  a  portion:  Held  that  the 

occurred  when  defendant  failed 
to  pay  on  presentation 

See  Bond  (3) 

See  Criminal  Prosecution  (i) 

Brother. 

See  Probate  of  Will  {\) 

Brother's  Daughter's  Son. 
See  Hindoo  Law  (5) 


Building. 

See  Execution  (9) 

Building  (Lands). 

See  Enhancement  (i) 

Butwarra. 
(I)  A  private 


— ,  though  not  binding 
against  the  Government,  is  bind- 
ing as  between  the  parties  to  it 
and  persons  claiming  title  under 
them  

{2)  Each    party    to    a need    not 

have  the  same  quantity  of  land, 
nor  need  the  land  awarded  be  in 
exact  proportion  to  the  jumma 
paiQ  ...         ,,,         ,,,         ,,, 

(3)  The  fact  of  a  having   taken 

place  does  not  prevent  a  co-sharer 
from  enhancing  the  rent  of  a  ryot 

on  his  particular  share 

See  ties  Adjudicata  (2) 
See  Suit  for  Rent  (i) 


C. 

Calendar  Year. 

As  Act  VIII.  (B.  C.)  of  1869  does 
not  mention  the  calendar  accord- 
ing to  which  the  year  in  s.  27  is 
^  to  be  calculated,  the  interpreta- 
tion given  in  cl.  2,  s.  2,  Act  I.  of 
1868,  must  be  followed 
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Carelessness. 

See  Pleader  and  Client  (i) 

Cause  of  Action. 

(0  Where  possession  of  land  has  been 
transferred  by  a  deed  of  compro- 
mise, every  interference  therewith 
constitutes  a  fresh with  a  li- 
mitation of  I2^ears 
(2)  Where  a  zemindar  sues  and  exe- 
cutes a  decree  passed  by  the  Re- 
venue Court  against  a  putneedar 
for  the  full  rent  at  the  time  when 
the  latter 's  suit  for  abatement  is 
pending  in  the  Civil  Court :  Held 
that  the  putneedar's — —arises on 
the  date  on  which  the  zemindar 
recovers  rent  in  excess  of  what 
plaintiff  is  justly  liable  for,  and 
also  interest  on  such  excess 
See  Breach  of  Co?i tract  (i) 
See  Lease  (2) 
See  Res  Adjudicata  (i) 
See  Suit  for  Rent  (i) 

Certificate  (of  Administration). 

See  Act  XXV I L  of  i860  {i)  (3) 

(4) 

Certificate  (to  practise). 
See  Mooktears  (i) 

Champerty. 

See  Privy  Council  Rulings  (8) 

Charter  Act. 

(i)  Where  a  Judge,  after  hearing  both 
sides,  rejected  an  application  un- 
der Act  XX.  of  1863,  S.5,  on  the 
ground  that  there  has  been  no 
transfer  of  the  property  under  s.  4, 
theHigh  Court  refused  to  interfere 

under  s.  15, ,  the  Judge  not 

having  declined  jurisdiction,  but 
being  right  in  refusing  to  exercise 
it 

(2)  The  High  Court  refused  to  inter- 
fere under  s.  15  to  set  aside  an 
order  rejecting  a  document  made 
by  a  Court  under  Act  VIII.  of 
1859,  s.  129,  an  appeal  from  such 
order  being  barred  by  s.  363    ... 

Section  15.     See  jurisdiction  (6)  (18) 

Civil  Decree. 

See  Suit  for  Rent  (3) 

Collector. 

One  of  several  claimants  to  money 
deposited  with  the  ■  for  land 
taken  for  public  purposes  sued  his 

opponents  and  the .     On  a 

written  statement  from  the  latter, 
a  decree  was  made  against  all  the 

2— a 
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Collector — (Continued), 

defendants,anclthe — was  adjudg- 
ed entitled  to  his  costs.  Upon  ap- 
plication for  execution,  a  cor- 
respondence passed  between  the 
Subordinate  Judge  and  the  — • 
resulting  in  an  order  by  the  for- 
mer, directing  the  — to  pay 
plaintiff  only  s(f  much  as  remain- 
ed after  payment  of  other  claims; 
H  ELD  that  no  appeal  lay  to  J  udge 
from  the  order  of  the  Subordi- 
nate Judge,  and  that  the  proper 
course  would  have  been  a  suit,  not 
against  the  — ,  but  against  those 
who  opposed  plaintiff's  claim  ... 
See  Admissions  (i) 

Commission. 

See  Evidence  (12) 

CoMPBNSATIOCr-MONEY. 

See  Execution  (4) 

See  Railway  Company  (i) 

Conditional  Sale. 

See  Possession  (i) 

Confirmation  (of  Sale). 

5"*^  Limitation  (8) 

Consideration. 

See  Bond  (i) 

See  Original  jurisdiction  (5) 

Consolidation  (of  Sale). 
See  Valuation  (I) 

Construction. 

(i)  Where  a  sum  found  due  under 
an  arbitration-award  was  to  be 
paid  in  annual  instalments,  and,, 
if  one  was  in  default,  the  judg- 
ment-creditor was  to  be  entitled 
to  recover  upon  the  whole  sum  at 
the  rate  of  i  per  cent,  interest  per 
mensem  (instead  of  6  annas), 
and  a  default  took  place  after 
annual  kists  had  been  paid  for 
several  years:  Held  that  inter- 
est at  I  per  cent,  per  mensem 
must  be  paid  on  the  oalance  due 
at  the  time  of  the  default,  from 
the  date  of  the  award 
(2)  Where  by  a  solehnama  entered 
into  about  100  years  ago  between 
plaintiff's  and  defendant's  prede- 
cessors, the  collection  of  certain 
tolls  and  cesses  was  reserved  to  the 
zemindar  (plaintiff),  and  certain 
yw/yfei/rrightstothe  defendants,  the 
ijaradars ;  Hkld  that  the  re-build- 
ing of  a  khuttees  or  fish-market 
or  exchange  by  the  plaintiff  upon 
his  own  land  (the  former  having 
been  destroyed  during  his  minori- 
ty) was  not  in  excess  of  his  rights 
or  a  contravention  of  the  ruff  ana- 
^  ma^  and   though    the    khuttees 

would  divert  profit  from  the  defen- 
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dants  to  the  plaintiff,  yet  the  loss 
was  a  damnum  absque  injurid 

(3)  A  decree  which  declared  plaintiffs 

entitled  to  a  certain  share  of  offer- 
ings &^  right  of  inheritance  was 
construed  to  refer  to  existing,  not 
future,  offerings 

(4)  Where  a  lease  contained  two  pro- 

visions, one  for  payment  of  rent 
and  the  other  for  forfeiture  and 
re-entry  on  default  of  payment ; 
and  by  a  later  soleh  noma,  the  rent 
is  put  an  end  to,  and  the  lessor 
receives  back  a  portion  of  his  land, 
and  by  a  subsequent  solehnama^ 
the  lessees  agree  to  pay  a  new  rent, 
and  no  provision  is  made  for  re- 
entry or  forfeiture ;  the  clause  as 
to  forfeiture  and  re-entry  in 
respect  of  the  original  rent  do  not 
apply  to  the  rent  under  the  last 
solehnama 

(5)  Where  a  bond  provided  for  the  pay- 

ment of  interest  from  the  date  of 
the  bond  on  failure  of  payment  of 
the  principal  on  a  certain  date,  and 
the  decree  awarded  **  the  entire 
sum  of  money   covered  by  the 

bond 
See  Agreement  (i)  (2) 
See  Original  Jurisdiction  (3) 
See  Privy  Council  (6) 
See  Privy  Council  Rulings  (2) 

(3)  (19)  (20)  (21)  (30) 
See  Settlement  {\) 

Contract. 

(i)  In  a  suit  for  damages  for  breach 

of where  the  Statute  of  Fraud 

does  not  apply,  and  there  has  been 
an  interchange  of  bought  and  sold 
notes,  plaintiff  may  prove  by 
parol  evidence  the  existence  and 

terms  of  a on  which  he  can 

maintain  the  action 

(2)  There  may  be  a  binding if 

the  parties  intend  it,  although 
bought  and  sold  notes  are  to  be 

exchanged,  or  a  more  formal 

is  to  be  drawn  up 

(3)  Where  bought   and  sold  notes  do 

not  agree,  they  cannot  be  used  as 

evidence  of  a ;  but  the  fact 

of  their  differing,  and  not  being 
returned,  does  not  show  that,  at 
the  conclusion  of  the  negotiations, 
the  parties  did  not  agree 

(4)  A against   public   policy  and 

intended  to  evade  the  course  of 
law,  cannot  be  enforced  in  a  Court 
of  justice ;  and  money  paid  under 

such  a cannot  be  recovered 

See  Act  XL  of  1865  {\) 
See  Jurisdiction  (32) 
See  Security  (i) 
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Contract  Contra  Bonos  Morbs. 
See  Prostituie  (i) 

Contribution. 

Where  one  member  of  a  defunct 
firm  sues  another  for to  re- 
cover money  paid  in  liquidation  of 
a  debt  due  by  the  firm,  if  there 
has  been  no  adjustment  of  ac- 
counts, it  is  necessary  to  make  all 
the  partners  parlies  to  the  suit   ...     408 

See  Hindoo  Widow  (i) 

See  Parties  ii) 

CONVENIBXCB. 

See  Partition  (3) 

Conveyance  foF  Rent). 
See  Notice  (i) 

Co-sharers. 

(1)  Where  a  co-sharer,  at  his  own  ex- 

pense, improves  fiuteet  land,  con- 
verting it  into  a  village,  another 
co-sharer  is  not  entitled  to  claim 
possession  of  a  specific  share  of 
the  village;  but  only  to  demand 
a  partition  in  which  he  would  ob- 
tain an  equivalent  elsewhere  for 
the  portion  brought  into  cultivation       12 

(2)  A  co-sharer  who  takes  over  into 

his  own  hands  from  the  Receiver 
the  management  of  his  shard  is 
entitled  to  sue,  or  to  be  made  a 
party,  under  s.  7^,  A6t  VIII.  of 
1859,  to  A  suit  already  broueht 
for  rents  which  accrued  be&re 
the  Receiver's  discharge  ...       16 

(3)  Where  a  managing  co-sharer  ob- 

tains from  the  Collector  a  tempo- 
rary settlement  in  his  own  name 
of  chur  lands  accreting  to  the  pa- 
rent estate,  his  possession  there- 
under is  not  adverse  to  the  other 
co-sharer,  who  is  entitled  to  par- 
ticipate in  the  settlement  ...  198 
(6)  The  Court  refuses  to  issue  an  in- 
junction to  a  co-sharer  not  to  cul- 
tivate ijmalee  lands,  because  of 
alleged    interference    with    the 

rights  of  the : ;  holding  that 

the  remedy  lies  in  an  action  for 
damages  ...     408 

See  Aa  VI.  (B.  CJ  0/1862  (2) 

Costs. 

(i)  Withheld  for  ill-will  and  malice     ...       14 
(2)  An  appeal  should  not  be  dismissed 

generally  with where  the  ef- 

lect  would  be  to  make  the  first 

defendant  liable  for of  other 

defendants  also,  who  were  made 

•    co-respondents,particularly  where 

*        one  of  these  was  not  entitled  to 

have  his ..,      57 


C  OSTS — (Contin  ued) . 

(3)  Where  a  judgment  contained  a 
remark  to  the  eifect  that  two  per- 
sons had  been  improperly  made 
defendants  and  ought  to  have  their 

;  but  the  decree  contained  no 

such  recital,  the  Court  declined  to 

allow  execution  for to  issue  in 

favor  of  the  two  defendants 

See  Appeal  (4) 

See  Appellate  Court  (2) 

See  Interest  (i) 

See  Privy  Council  (2)  (3)  (5) 
(6) 

See  Privy  Council  Rulings  U  i) 
(22) 

See  Usufructuary  Mortgage  (5) 

Court  P'ees  Act. 

Stamp-duty  paid  in  on  a  petition  of 
the  nature  of  an  application  for 
review,  may  be  refunded  where 
there  is  no  final  decision 
See  Ac'i  VIL  of  i8yo  (i)  (2)  (3) 
See  Valuation  (i) 

Covenant  running  with  Land. 

See  Privy  Council  Rulings  Uo) 

Criminal  Appeal. 

See  Privy  Council  (7)  (8) 

Crlminal  Procedure  Code. 

Section  320.    See  Jurisdiction  {16) 

Criminal  Prosecution. 

A  party  convicted  in  a  Criminal  Court 
of  cheating,  and  compelled  to 
return  the  consideration-money 
which  he  had  taken,  and  for  which 
he  had  not  delivered  the  goods, 
cannot  be  sued  in  a  Civil  Court  for 
breach  of  contract  for  non-delivery 


Custom. 


See  Right  of  Occupancy  (2) 


D. 


Damages. 


(1)  May    not    always    be   adequately 

measured  by  interest  at  the  bazar 
rate.  The  Judge  should  take 
into  consideration  the  circum- 
stances presumably  within  the 
knowledge  of  the  defendant  when 
he  did  the  act  which  is  the  cause 
of  action,  and  allow  for  conse* 
quences 

(2)  Mere  verbal  abuse  without  conse- 

quent injury  gives  noclaim  to  — , 
but  the  Court  refuses  to  interfere 
with  an  award  of  "  '  where  a 
person  of  some  position  has  been 
assaulted  and  grossly  abused  ... 


Ill 


434 


248 


337 
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Damages — (ContinuedJ, 

See  Attachment  (2) 

See  Contract  (1) 

See  Co-sharer  (4) 

See  Criminal  Prosecution  (i) 

See  jurisdiction  (15)  (22) 

See  Lease  (i) 

See  Privy  Council  Rulings  (22) 

See  Splitiing%f  Causes  (l) 

Damnum  AssauB  Injuria. 

See  Construction  (2) 

5tftf  i4c^  ATA'  I///.  0/  /5()o  (2) 

Debutter  Land. 

See  Partition  (2) 

Declaratory  Orders. 

See  Privy  Council  Rulings  (14) 

Declaratory  Suit. 

(i)  In  a  suit  for  declaration  of  title 
under  a  poltah  under  which  plaint- 
itfs  had  been  in  possession  since 
it  was  granted  in  1843,  defendants 
were  held  by  their  acquiescence 
for  12  years  to  have  concluded 
themselves  from  saying  that  the 
pottah  was  illegal  and  beyond 
the  Collector's  power  to  grant  . . . 

(2)  A  zemindar  can  take  steps  to  have 
theserviceforwhicha— isgiven 
performed,  but  he  cannot  sue  for 
khas  possession 

Decree. 

(0  The  Court  refused  to  allow  a 

to  stand  which  gave  to  the  plaint- 
iffs something  (1.  e,^  lands  whose 
boundaries  were)  unascertained, 
and  which  might  not  be  ascertain- 
able 

(2)  A for  exclusive  possession  of  a 

plot  of  land  of  wnich  the  judg- 
ment-debtors are  not  the  sole 
owners  is  incapable  of  execution, 
when  the  shares  of  the  share- 
holders have  not  been  exactly 
defined,  and  no  partition  has 
taken  place 

(3)  Where  a was  sought  to  be  al- 

together set  aside,  and  there  were 
no  materials  for  separating  the 
legal  from  the  illegal  part,  the 
Court  declined  to  set  aside  a  part 
of  it 

(4)  Where  a  decree-holder  enters  into 

a  solehnama  under  which  the 
judgment-debtor  arranges  to  pay 
a  certain  sum  and  makes  other 

conditions,  the gives  place  to 

thiscompromisewhichcan  only  be 
enforced  by  a  fresh  suit  within  the 
period  of  limitation 


57 


472 


34 


43 


Decree — (Continued). 

(S)  Where  a shows  the  intention 

of  the  Court,  but  leaves  something 
undetermined  for  further  inquiry, 
such  inquiry  must  be  held  as 
intended  to  be  made  by  the  Court 

to  which  the is  sent  to  be 

carried  into  effect 

See  AH    VIII.    of    1859  (12) 

(13)  (14) 
See  Appeals  (i) 
See  Construction  (3)  (5) 
See  Costs  (3) 
See  Execution  (6) 
See  Land  (i) 
See  Limitation  (i) 
See  Mesne-profits  (i) 
See  Misjoinder  (i) 

Decrees  (Conflicting). 
See  Execution  (5) 

Deed  of  Gift. 

See  Privy  Council  Rulings  (19) 
(20)  (21) 

Deed  of  Sale. 

See  Privy  Council  Rulings  (12) 


Default. 


See  Procedure  (2) 


Defendant. 

See  Evidence  (3) 


Deposits. 


See  Attachment  (i) 
See  Collector  U) 


Disclaimer. 


—  by  petition  of  a  right  to 
rent  under  a  deed  of  transfer  is 
sufficient 


269 


279 


Discretion. 

A allowed  by  law  must  be  ex- 
ercised as  well  as  properly  exer- 
cised, otherwise  a  superior  Court 
will  be  warranted  in  interfering  ... 
See  Sale  in  Execution  (12) 

Dispossession. 

Merely  keeping  another  out  of  pos- 
session may  not  be  wrongful , 

nor  is  the  party  who  does  so 
necessarily  a  wrong-doer  against 
whom  everything  must  be  pre- 
sumed, so  as  to  render  him  liable 
for  mesne- profits  which  he  was 
prevented  from  realizing  by  virtue 
of  a  judicial  decree.  To  be  a 
wrong-doer,  the  party  must  have 
power  and'  control,  and  then  ^ct 
wrongfully  ...^ 

See  Limitation  (3) 
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DiSaUALIFICATIOK. 

See  Onus  Proband i  (7) 

Divorce. 

See  Privy  Council  Rulings  (33) 

OOCUMBNTS. 

The  English  law  that  a  document 
more  than  30  years  old,  if  free  from 
suspicion  of  dishonesty,  may  be 
admitted  as  evidence  without 
proof  of  execution  or  writing,  is  not 
allowed  to  prevail  here  \n  a  case  in 
which  there  is  other  evidence  in- 
consistent with  the  title  which  such 
documents  profess  to  create  ...  485 
See  Evidence  (i)  (14)  (15)  (20)  (22) 

Door. 

See  Privacy  (i) 

Dower. 

See  Jurisdiction  (20) 

DUSTOORUT. 

See  Jurisdiction  (24) 

E. 
Ejectment. 

( i)  In  a  suit  for defendant  was  not 

allowed  to  take  in  special  appeal 
the  objection  (not  taken  before) 
that  plaintiff  having  allowed  him 
to  hold  over  and  cultivate  could 
not  eject  him  without  sufficient 
notice  to  quit  ...     ijg 

(2)  A  decree  for under  s.  78,  Act 

X.  of  1859,  made  in  a  suit  for 
arrears  of  rent  of  a  transferable 
tenure,  to  which  a  person  claim- 
ing as  mortgagee  was  no  party, 
cannot  confer  upon  the  decree- 
holder  (the  purchaser  in  execu- 
tion of  a  decree  against  the  mort- 
gagor) the  right  to  avoid  the 
mortgage,  and  is  no  bar  to  a  suit 
by  the  mortgagee  to  question  the 
validity  of  the  decree  and  the  col- 
lector's power  to  make  it  ...     206 

(3)  The  only  suits  for contemplat- 

ed by  Adt  VIII.  (B.  C.)  of  1869  are 
those  for  non-payment  of  arrears 

of  rent.  A  suit  for from  land 

assigned  for  building  purposes 
brought  upon  a  contract  is  not 
barred  by  reason  of  an  order  for 

on  an  application  under  s.  25, 

Act  X.  of  1859  ...     208 

(4)  In  a  suit  by  tenant  against  land- 

lord to  recover  possession,  in  which 
an  intervenor  was  made  a  party, 
plaintiff  failed  to  prove  the  illegal 

on  which  he  relied  :     Held 

that  the  error,  if  any,  of  allowing 
•       the  intervenor  to  be  made  a  party 


E^ECTMi&ViT—'CContinued). 

where  his  allegations  were  contrary 
to  thoseof  either  plaintiff  or  defend- 
ant, was  one  of  procedure  only, 
and  that  the  onus  was  on  the  plaint- 
ilf  to  show  that  the  determination 
against  him  of  the  issue  was  erro- 
neous or  was  affected  by  the  evi- 
dence adduce*)  by  the  intervenor    313 

See  Act  VI  11.  (B,  C.)  of  i86g  (3)  (4) 

See  Service  Tenure  (i) 
Endowment. 

(1)  The  mere  fact  that  a  portion  of  the 

profits  of  land  has  tor  some  time 
been  used  for  the  worship  of  an 

idol  is  no  proof  of  an ,  and 

does  not  make  the  party  in  posses- 
sion liable  as  a  shebait  ...     399 

(2)  A  shebait  may  lease  endowed  lands 

appropriating  the  proceeds  to  the 
worship  of  the  idol,  and  a  mokud- 
dum  under  such  a  lease  may  hold 
possession  during  the  lessor's  life- 
time, or  the  period  during  which 
he  continues  to  be  shebait  ...  439 
See  Privy  Council  Rulings  (20)  (21) 

English  Committee  (High  Court). 
Upon  an  appeal  under  s.  15  of  the 
Letters  Patent  from  the  decision 
of  a  senior  Judge  of  a  Division 
Bench  (ditfering  in  opinion 
from  the  junior  Judge),  dismiss- 
ing a  petition  of  a  late  MoonsiflF, 
complaining  of  his  removal  from 
office  by  the  English  Committee  : 
Held  that  no  Division  Bench 
has  any  power  to  re-consider, 
review,  or  set  aside  a  decision  of 
the  English  Committee,  or  order 
the  Judges  of  that  Committee  so 
to  deal  with  their  decision         ...     209 

Enhancement. 

(i)  Lands  used  for  building  purposes 

are  not  liable  to under  Act  X. 

of  1859  ...     235 

(2)  Where  a  tenant  has  had  full  and 

timely  notice  of  the  grounds 
on  which  his  landlord  claims  a 
kubooleut  at  enhanced  rates,  the 
landlord  is  entitled  to  a  decree  for 
a  kubooleut  for  what  he  may  prove 
to  be  a  fair  and  legal  demand,  not- 
withstanding his  failure  to  prove 
his  right  to  a  kubooleut  at  the  rate 
fixed  by  him  ...     272 

(3)  Where  in  a  suit  for decreed  by 

the  first  Court,  the  Lower  Appel- 
late Court  finds  that  defendant 
has  no  talooka  rights,  and  that  the 
notice  under  Act  X.of  i859,s.i7,is 
valid,  HBLDthatthis  is  equivalent 
to  finding  that  defendant  has  only 
a  right  of  occupancy,  an  d  the  first  . 
Court's  finding  as  to  rate  of  rent  ' 
should  be  accepted  . . .     528 
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Enhancement — fContinuedJ, 

(4)  Where  in  a  suit  for  —  defendant 

is  found  to  hold  an  intermediate 
position,  and  not  to  be  liable  for 
the  rates  of  rent  paid  by  simple 
occupant  ryots,  he  is  still  amen- 
able to  Act  X.  of  1859,  s.  17     ...     528 

(5)  The  omission  of  the  words  '*  same 

class  of  ryots  "•in  a  notice  under 
Act  X.  of  1859,  s.  17,  invalidates 
a  claim  for — 

(6)  Queere, — Would  the  omission  of  the 

words  "  same  class  of  ryots  "  in  a 
notice  under  Act   X.   of   1859, 

s.  17  invalidate  a  claim  for , 

if  the  ryot  knew  all  the  grounds 
on  which  enhanced  rent  was  de- 
manded of  him  and  defended 
himself  on  all? 

See  Act  VL  (B,  C.J  0/1862  (1) 

See  Butwarra  (3) 

See  Notice  (i)  (2) 

ENttUlRY. 

See  Privy  Council  Rulings  (12) 

EciuiTAfiLE  Liability. 

See  jurisdiction  (4) 

Erection  of  a  Building. 

See  Right  0/ Occupancy  (i) 
Error. 

See  Bond  (7) 

See  Execution  (8) 

Error  in  Law. 

See  Evidence  (4)  (5) 
See  Special  Appeal  (10) 

Estates  Tail. 

See  Privy  Council  Rulings  (30) 
Estoppel. 

(1)  A  Collector's  decision  in  a  distraint 

case  is  not  conclusive  as  to  the 
genuineness  of  a  kubooleut  not 
put  in  issue  ;  nor  can  a  decree  be 
given  on  the  strength  of  a  kuboo- 
leut which  is  still  m  contest  in  a 
regular  suit  ...        30 

(2)  Qu(pre.~~ls  an  investigation  of  a 

talookdar's  title  commenced  in  the 
Revenue  Court.and  either  decided 
there  or  carried  up  in  appeal  to 
the  Civil  Court,  a  bar  to  a  suit  by 
him  to  recover  possession  and 
mesne-profits  ?  ...     469 

See  Admission  (4) 
See  Sale  in  Execution  (10) 

Evidence. 

(f)  A  Court  is  not  bound  to  send  for 
documentary— which  is  with  the 
record  of  another  case,  but  is  re- 
quired by  a  party  to  prove  his  case 
on  the  ground  that  he  was  unable 
to  procure  the  originals,  and  that 
copies  would  be  useless,  as  he  could 
not  get  them  attested.  His  proper 
course  would  be  to  proceed  under 
s.  136  or  138,  Act  VlII.  of  1859      13 


EviDEUCE^fContinuedJ, 

(2)  Where   there   is   sufficient to 

prove  a  plaintiff's  claim,  he  is  en- 
tilled  to  a  decree,  notwithstanding 
his  failure  to  attend  to  a  summons 
under  s.  170,  Aci  VIlLof  1859...  16 
(3)  In  a  suit  by  a  zemindar  to  recover 
possession,  where  defendant  re- 
fused to  give  his ,  and  displace 

the  finding  of  the  lower  Court  that 
his  dur-putnee  was  a  nominal 
transaction,  the  finding  was  up- 
held, notwithstanding  collateral 
evidence  by  other  witnesses  called 
for  a  difTerenl  purpose  ...     45 

(4)  The  improbability  of  plaintiff  hav- 

ing received  payment  for  one  bill, 
while  an  older  one  remained  un- 
paid, is  no  reason  for  refusing  to 

consider adduced  by  him,and 

such  refusal  is  an  error  of  law  ...      53 

(5)  For  a   Lower  Appellate  Court  to 

ignore  an  entry  m  a  day-book  on 
which  the  first  Court  decided  the 
case,  is  an  error  of  law  and  a  sub- 
ject for  special  appeal  ...      53 

(6)  A  Jud^e   disbelieving    the of 

certain  mortgagors  as  to  plaint- 
iff's hereditary  occupancy  is  not 
bound  to  take  into  consideration 

documentary sworn  to  by  the 

same  witnesses  ...      60 

(7)  Objections  to as  not  being  the 

best  should  not  be~allowed  in 
special  appeal,  but  should  be 
taken  at  the  time  when  the  — —  is 
offered  ...     105 

(8)  Where  the  flower  Appellate  Court 

has  weighed  the on  both  sides, 

the  giving  in  the  course  of  its  ob- 
servations of  a  reason  which  may 
not  be  considered  good  is  not  a 
ground  of  special  appeal  ...     no 

(9)  The  lower  Court,  though  request- 

ed to  send  for  the  records  of  a 
former  suit  in  which  the  decree 
afforded  important in  sup- 
port of  plaintiff's  case,  not  having 
done  so,  the  case  was  remanded 
with  a  view  to  the  omission  being 
supplied  ...     127 

(10)  Case    in    which    Lower  Appellate 

Court  was  held  justified  in  refer- 
ring to  a  written  statement,  al- 
though not  admissible  as ...     145 

(11)  The  deposition  of  a  serving-peon 

is ,  but    the    report    of    the 

Nazir  not  being  on  oath,  or  on 
anything  on  which  perjury  can  be 
charged,  is  not ...     197 

(12)  The  examination  by  commission 
of  a  pur dah-nu sheen  is  not  neces- 
sary where  she  can  be  examinjed 
in  Court  in  a  palkee,  or  otherwise, 
on  a  proper  identification         ..^    230 
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Evidence. — (ConUn  tied), 

(13)  A  person  who  swears  that  he  was 
present  at  the  execution  of  an  in- 
strument, is  not  a  secondary  wit- 
ness merely  because  he  was  not  a 
subscribing  witness  ...     245 

(14}  Mere  absence  of  attestation  can- 
not be  fatal  to  the  admission  of  a 
document  purporting  to  be  of  very 
ancient  date  and  coming  from  the 
proper  custody  ...     314 

(15)  No  Court,  much  less  an  Appellate 

Court,  is  justified  in  ruling  that,  in 

the  absence  of  documentary , 

mere  oral is   not  sufficient 

to  prove  plaintiff's  case  when 
supported  by  a  number  of  wit- 
nesses whose  testimony  is  be- 
lieved by  the  first  Court  ...     314 

(16)  It  is  an  error  to  suppose  that  oral 

— ,  not  supportea  by  document- 
ary   ,  is  of  no  importance  for 

the  determination  of  the  merits  of 

a  case  ...     323 

(17)  A  Court  may  find  a  question  of  fact 

not  amounting  to  high  treason 
or  any  offence  specifically  laid 
down  m  the  Evidence  Act,  on  the 
testimony  of  a  single  witness    ...     340 

(18)  Where  a  copy  of  a  schedule-map 

had  been  relied  upon  and  admitted 
on  previous  occasions  by  both  the 
parties  to  a  suit,plaint.iff  cannot  su6 
for  a  fresh  measurement  and  de- 
marcation,and  the  Judge  is  wrong 
in  not  considering  the  copy  bind- 
ing on  the  plaintiffs  ...     346 

(19)  A  Judge    maintaining   that   oral 

evidence  is  of  no  value  without  a 
pottah  and  kuhooleut  to  prove  the 
quantity  of  defendant's  nuhdee* 
kasht  land  and  the  amount  of  rent, 
misdirects  himself  in  point  of  law 
as  to  what  — -  is  necessary  in  de- 
ciding the  fact  ...     348 

(20)  Where  two  sets  of  jumma-bundee 

papers  put  in  by  parties  to  a  suit 
are  such  that  either  would  be  in- 
admissible if  objected  to  by  the 
opposite  party,  each  party  by 
insisting  on  his  own  papers,  bars 
himself  from  objecting  to  those  of 
his  adversary  ...     502 

(21)  Proceedings  under  Act  XL. of  1858 

and  Act  XXVI I.  of  i860  are  not 
conclusive ,  but  they  are  cor- 
roborative  whertr  they  involve 

an  admission  by  the  opposite 
party  ...     514 

(22)  Where    khusrah    papers    forming 

the  essence  of  the  action  are  not 
produced  by  the  plaintiff  within 
the  time  prescribed  by  law,  the 
•Court  of  first  instance  is  justified 
«  in  rejecting  them  when  subse- 
quently tendered  as  —  ...     515 


Evidence — (Continued), 

See  Admission  (2)  (3) 

5"^^  Documents  (i) 

See  Endowment  (i) 

See  Issues  (2) 

See  Lease  (3) 

See  Privy  Council  Rulings  (4)  (16) 

See  Registration  ( i) 

See  Service  Tenure  (1) 

See  Special  Appeal  (2)  (10) 

See  Waiver  (i) 

Excess  Land. 

See  Land  (1) 

Execution. 
(i)  Where  an 


case  was  struck  off 
because  the  decree-holder  did  not 
deposit  the  travelling  allowance  of 
the  officer  deputed  to  sell  the  at- 
tached property,  the  attachment 
was  held  to  subsist  up  to  the  date 
of  the  striking-off ,  and  an  applica- 
tion made  within  three  years  there- 
from to  be  in  time 

(2)  The  Lower   Appellate   Court  was 

held  to  have  erred  in  not  referring 
to  two  maps  not  expressly  referred 
to  in  a  decree,  so  as  to  assist  in  as- 
certaining the  amount  of  mesne- 
profits  due  under  the  decree     ... 

(3)  Where  a  judgment-creditor  attach- 

ed land  in ,  but  allowed  the  sale 

to  be  postponed  to  enable  the  judg- 
ment-debtor to  raise  the  money  by 
mortgage,  and  whilst  the  attach- 
ment was  pending,  the  property 
was  sold  at  the  instance  of  another 
creditor  :  Held  that  the  former 
judgment-creditor  was  entitled  to 

f>roceed  against  other  property  be- 
onging  to  the  judgment-debtor... 

(4)  Where  a  decree  provides  for  the 

'  of  a  conveyance  of  land,  but 
not  for  thepayment  of  money,and 
a  portion  ot  the  land  is  taken  away 
by  Government  for  railway  pur- 
poses subsequently  to  decree,  the 
decree-holder  must  bring  a  sepa- 
rate suit  to  recover  compensa- 
tion-money 
A  later  decree  confirmed  on  appeal 
supersedes  an  earlier  decree  be- 
tween the  same  parties,  for  all 
purposes  of 

(6)  A  decree    for  the  performance  of 

a  particular  act  {e»  g,,  the  removal 
of  obstructions  in  a  pathwa) )  can 
be  enforced  only  under  s.  200, 
Act  VIILof  1856 

(7)  In  determining  the  venue  of  appeal 
against  an  order  passed  in 


(5) 
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192 


282 


the  **  subject-matter  in  dispute  " 
in  the  sense  of  s.  22,  Act  VL 
of  1 87 1 ,  must  be  taken  to  exclude 
the  interest  which  accrued  subse- 
quently to  the  date  of  the  decree    316 
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ExECVTiON-^CConttnued). 

(8)  Error  in  construing  a  decree  which 

was  not  properly  drawn,  if  it  leads 
to  just  and  proper  execution,  can- 
not be  considered  as  affecting  the 
decision  on  its  merits  ...     336 

(9)  Where  in of  a  decree  for  khas 

possession,  it  is  necessary  to  re- 
move any  of  th(*  defendants  from 
the  land  covered  by  the  decree,  the 
Court,  on  application, may  remove 
such  person  ;  but  if  the  decree  is 
silent  as  lo  a  building  on  the  land, 
the  Court  executing  cannot  have 
the  building  pulled  down  ...     527 

See  Act  VIII.  of  1839  (3) 
See  Attachment  (i) 
See  Collector  (1) 
See  Decree  (2)  (5) 
See  jfurisdiction  (14)  (25) 
See  Limitation  (i)  (6)  (8)  (9) 
See  Maintenance  (1) 
See  Privy  Council  Rulings  (13) 

(14)  (17)  (27) 
See  Prohibitory  Orders  (i) 
See  Small  Cause  Court  (2) 

Ex-King  op  Dklhi. 

See  Privy  Council  Rulings  (31) 

Ex-PARTR  Decision. 

<i)  Where  defendant  is  prevented  by 
plaintiff's  fraud  from  appearing  on 
the  last  day  of  hearing,  the  suit 
is  decided  ex  parte^  and  the  first 
Court  is  right  in  restoring  the  case 
under  Act  VIII.  of  1859,  s.  119    457 
(2)"  Act    VIII.  of    1859,   s.    119  .gives 
no  remedy  to  a  defendant  wil- 
fully or  carelessly  failing  to  appear 
on  due  service  of  summons ;  and 
when  he  fails  to  makeout  any  right 
to  a  re-opening  of  the  case  under 
that   section,    he  is  not  allowed 
the  extraordinary  remedy  provided 
by  s.  15  of  the  High  Courts  Act      474 
See  Act  VIII.  of  1859  (8) 
See  Non-appea  ranee  of  Defend' 
ant  (1) 


Fictitious  Sale— fCont in nedj. 

The  person  with  whom  such  an 
agreement  is  made  has  not  the 
rights  of  an  auction-purchaser 
under  Act  VIII.  (B.  C.)  of  1865, 
but  only  those  of  a  private  pur- 
chaser ...     240 

Findings. 

Although    the    High    Court    is    not 

limited  to  the  express of  the 

Courts  below,  but  is  justified  in 
assuming  inferences  of  fact  clearly 
intended  ;  yet,  when  the  judgment 
of  the  lower  Court  shows  tha^  it 
did  not  intend  to  express  any  opi- 
nion on  a  particular  point,  the 
High  Court  cannot  infer  that  the 
lower  Court  did  determine  that 
point.  As  when  the  Sub-Judge 
said  that  he  decided  the  case 
"  without  regard  to  the  question 
of  limitation,"  the  Court  could  not 
suppose  him  to  have  intended  to  . 
determine  that  there  was  no  pos- 
session by  plaintiff 


Expenses. 


See  Procedure  (2) 

See  Witnesses  (i) 
F. 


False  Representatiox. 
See  Bond  (3) 

Fictitious  Sale. 

An    agreement    entered    into   by 
lessor  with  another  person  to  j 
rid  of  his  lessee  by  means  of  a  I 
*  titious  sale  for  arrears  of  rent,  and 

to  share  the  profits  of  the  transac- 
tion, is  a  fraud  against  the  lessee. 


a 
et 
ic- 


Forfeiture. 

See  Construction  (4) 

See  Landlord  and  Tenant  (3) 

See  Lease  (i) 

Fraud. 

(1)  Defendants,  purda-nusheen  ladies, 

having  unsuccessfully  pleaded 
tender  of  payment  and  deposit  in 
Court,  HELD  that  it  was  too  late 

for  them  in  appeal  to  urge 

on  the  part  of  plaintiff 

(2)  Qucere, — Can    the   mere   payment 

of  a  stamp  calculated  on  an  under- 
valuation, be  treated  as  of  itself  a 

which    ipso  facto   deprives 

a  party  of  his  right  of  appeal  ?  ... 
See  Fictitious  Sale, 
See  Ghatwalee  Lands  (2) 
See  Sale  in  Execution  (13) 

Full  Bench  Decisions  by  3  Judges. 
See  English  Committee  (1) 
See  Enliancemenf  (i) 

Full  Bench  Decisions  by  4  Judges. 
Where  an  original  suit  is  brought 
for  a  sum  exceeding  Rs.  5,000,-  or 
for  property  exceeding  that  value, 
and  the  decree  is  for  a  less  sum,  or 
for  property  of  less  value,  an  ap- 
peal according  to  s.  22,  Act  VI.  of 
1871,  will  lie  to  the  High  Court... 

G. 

Gh\twalee  Lands. 

(1)  According  to  Regulation  XXUX. 
of  1 8 14,  the  zemindar  retains  a% 
interest  in  ^— 
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494 
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Ghatwalbb  Lands — (Continued), 

(2)  Where  a   zemindar   sold   a  ghat- 

walee  mehal  as  mdl  land,  and  the 
vendee,  in  collusion  with  the 
former  ghatwal,  granted  him  a 
mokurruree  tenure,  thus  changing 
the  nature  of  the  tenure,  held 
that  the  Government  had  a  right 
to  sue,  so  as  to  maintain  its  own 
nominee  in  possession  of  the  land 
as  ghatwal,  and  that  the  limitation 
of  60  years  was  applicable  to  such 
a  suit 

(3)  Any  presumption  against  the  right 

of  a  ghatwal  to  grant  mokurruree 
leases  cannot  hold  good  against 
such  leases,  when  granted  in  good 
faith,  for  the  clearance  of  jungle... 

Gifts  inter  vivos  and  by  Will. 

See  Privy  Council  Rulings  (30) 

GUARDI\KS. 

See  Miuo'/s  ( i ) 

Guardianship  (of  Minors). 

(i)  A  certificate  of was  sanction- 
ed under  s.  21,  Act  XL.  of  1858, 
in  a  case  where  the  guardian, 
without  sufficient  cause  or  justi- 
fication or  legal  advice,  withdrew 
an  appeal  to  set  aside  a  sale  of  the 
estate,  and  dealt  with  the  auction- 
purchaser  and  obtained  a  putnee 
of  a  portion  in  his  wife's  name  ... 
A     certificate     of  was      re- 


(») 


called  where  the  guardian  had 
been  grossly  wasting  the  property 
by  allowing  portions  to  be  sold  for 
debts  of  a  very  small  amount  when 
there  was  an  ample  fund  to  pre- 
vent the  sales 


H. 


130 


376 


169 


258 


Heir. 

See  Lunatic  s  Estate  (i) 

Herrditary  Occupancy. 

The  Court  declined  to  regard  a  state- 
ment by  defendant's  pleader,  that 
L  was  the  previous  tenant  and 
held  the  land  after  her  son,  as  an 
admission  of  continuous  heredit- 
ary holding  as  of  right  on  the 
part  of  plaintiffs  on  whom  lay  the 
onus  of  proving  such  holding  ...       60 

High  Court. 

See  Appeals  (2) 

Hi6^  Courts  Act. 

Section  15.  See  Ex^partt  Decision  {2) 

Vol.  XVIII. 


Hindoo  Law. 

(1)  By  the  rules  of  Hindoo  Succession, 

on  the  death  of  brothers  of  a  joint 
family  without  issue,  the  sons  of 
surviving  brothers  take  per 
cap  it  a  t  and  not  per  stirpes 

(2)  Construction  to  be  put  on  the  Full 

Bench  decision  in  12  W.  R,,F.B., 
r,  and  on  the  judgment  of  the 
Division  Bench,  t^..  Civil  Ruling, 
478,  as  to  the  power  of  a  member 
of  a  Mitakshara  family,  either  to 
alienate,  or  to  sue  for  and  recover 
his  undivided  share 

(3)  In  a  suit  by  the  sons  of  the  rever- 

sionary heir,  to  recover  property 
sold  by  his  widow  50  years  ago  to 
defendant's  predecessors,  the 
Court,  considering  the  lapse  of 
time,  the  adequacy  of  the  consi- 
deration,the  due  registration,&c., 
.  of  the  deeds,   the  reversionary 

heir's  knowledge  of  the  aliena- 
tions, his  conduct  to  the  time  of 
dealh,and  the  delay  in  bringing  the 
suit,  HBLDthe  defendants  entitled 
to  a  strong  presumption  that  their 
predecessors  had  purchased  after 
due  inquiry,  and  after  satisfying 
themselves  of  legal  necessity    ... 

(4)  According  to  —  a  party   need 

not  be  incurably  insane  in  order 
to  be  incapable  of  inheriting.  A 
madman,  though  excluded  from 
inheritance,  is  entitled  to  main- 
tenance 

(5)  A  brother's  daughter's  son  can  in- 

herit in  the  absence  of  any  nearer 
heir 

(6)  A  son  cannot  control  his  father's 

power  of  alienation  in  respect  of 
property  the  succession  to  which  is 
liable  to  obstruction 
See  Onus  Probandi  (7)  ' 
See  Privy  Council  Rulings  (30) 

Hindoo  Widow. 

(i)  A  suit  to  recover  principal  and 
interest  on  a  bond  executed  by  a 

^  whilst  possessed  of  her  late 

husband's  property,  cannot  be 
brought  at  ner  death  against  his 
reversionary  heirs  on  the  ground 
of  some  supposed  equity  arising 
out  of  the  possession  of  the  estate 
by  the  defendants  obliging  them 
to  pay  a  portion  of  the  money 
which  was  expended  in  recover- 
ing it 

(2)  The  institution  of  a  suit  by  a  — — 
may  be  beneficial  to  her,  as  well 
as  those  who  will  succeed  her,  and 
yet  not  a  necessity 
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Hindoo  Widow — (Continued). 
(3)  There    is    no  necessity  for  a 


T 


to  borrow  money,  when  she  has  an 
income  more  than  sufficient  to  pay 
the  expenses  of  litigation 

See  Mokurruree  Tenure  (1) 

See  Partition  (i) 


I. 


Idrxtii'ication. 

See  Act  VIIL  of  i8sg  (9)  (lo) 
See  Onus  Probandi  (9) 

IjMALRR  Estate. 

A  share  of  an  — —  may  be  joint 
and  not  separately  defined  in  a 
revenue  point  of  view  until  a  but- 
warra^  and  yet  it  may  be  a  distinct 
share  comprising  distinct  puttees 
or  lands  exclusively  belonging  to 
the  holder  of  such  share  as  be- 
tween him  and  his  lessee 

Improvement  of  Land. 

See  Co-sharers  (1) 

Inchoate  Owner. 

See  Sale  in  Execution  (11) 

Incidental  Issues. 

See  Special  Appeal  (6) 

Inconsistent  Titles. 

See  Pleadings  (i) 

Indigo  Cultivation. 

See  Ejectment  (i) 

Inferences  of  Fact. 

See  Findings  (i) 

See  Small  Cause  Court  (4) 

Informalities. 

See  Lint  ita  tion  (11) 

Inheritance. 

See  Hindoo  Law  (4)  (c;)  (6) 

See  Onus  Probandi  (7) 

See  Privy  Council  Rulings  (30) 

Injunction. 

See  Co-sliarer  (4) 

Insanity. 

See  Hindoo  Laiv  (4) 

Instalment. 

See  Bond  (6) 
^    -  See  Construction  (i) 

See  Fraud  U) 

Instalment.  Bond. 

See  Jurisdiction  (28) 
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Interest. 

(i)  Costs  in  the  suit  carry unless 

the  contrary  is  distinctly  stated 
in  the  decree  ...       34 

(2)  Disallowed  in  a  suit  for  compensa- 
tion for  the  use  and  occupancy  of 
dismissed  lands  where  lessor  had 
known  that  the  lessees  were  no- 
minally such,  and  their  husbands 
the  beneficial  lessees  132 

See  Bond  (5) 

See  Construction  (1)  (5) 

See  Damages  (i) 

See  Execution  (7) 

See  Privy  Council  (|)  (5^  (^') 

See  Surety  (i) 

.S>^  Usufructuary   }forfgai^e  (l) 
(2)13)       . 

Intervenor. 

See  Benamee  (2) 
See  Ejectment  (4) 
See  Special  Appeal  (i) 

Intervention.  ^ 

(1)  Defendant  having  intervened  and 

been  made  a  party  under  s.  73, 
Act  VIII.  of  1859,  in  a  former 
case,  in  which,  not  only  was  no 
decision  come  to,  but  the  decree 
expressly  reserved  all  questions  as 
between  himself  and  plaintiff,  the 
case  was  held  not  to  come  under 

3  •    *«  •  •  •  U 1 

(2)  A  party  is  not  bound  to  intervene 

in  a  suit  brought  against  certain  ' 
representatives  of  his  ancestor's 
vendor,   where  he  cannot  be  af- 
fected by  any   decision  passed  ...      314 

Irregularity. 

See  Sale  in  Execution  (8)  (15) 
See  Special  Appeal  (2) 

Issues. 

(1)  Averments  upon  which  no  issue  is 

framed  must  be  taken  to  be  ad- 
mitted ...     287 

(2)  Where    the    first  Court  has  fixed 

and  tried  a  wrong  issuc.the  Judge 
in  appeal  should  give  the  parties 
ample   opportunity  of  adducing 

evidence    upon  the    proper 

which  he  may   lay  down  ...     297 

See  Appeal  (4) 

See  Privv  Council  Rulings  (2) 

(16)  (34) 


JVGHEER. 
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See  Privy  Council  Rulings  (|8) 


Joinder  of  Parties. 

See  Suits  for  Rent  (i) 
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Joist  Contract. 

A  party  getting  a  judgment   in   a 

suit  on  a ,  which  is  not  also 

several,  cannot  bring  a  fresh  suit 
against  the  persons  jointly  liable 
with  the  defendant,  but  not  in- 
cluded in  the  former  suit ;  this 
being  prohibited  by  Act  VIII.  of 
i859t  s.  2 

Joint  Decree. 

FlaintitT  and    defendant,    two    bro- 
thers, were  liable  under  a for 


possession  and  mesne-profits.  By 
virtue  of  a  partition  of  the  inher- 
itance between  them,  property, 
the  mesne-profits  of  which  had 
been  decreed  to  the  decree-holder, 
fell  to  the  defendant's  exclusive 
share  in  1268,  and  remained  in  his 
exclusive  possession  until  1271, 
when  the  decree-holder  recovered 
possession  in  execution.  Plaintifl 
now  sues  to  make  defendant  ex- 
clusively liable  for  the  whole  of 
the  mesne-profits  due  to  the  decree- 
•  holder  between  1268  and  127 1  : 
Held, .that  the  defendant's  admis- 
sion of  his  exclusive  possession 
between  126S  and  1271  was  not 
sufficient  to  estabhsh  plaintiff's 
case ;  and  that,  in  the  aosence  of 
the  deed  of  partition,  the  division 
must  be  presumed  to  have  been 
made  in  equal  shares  between 
plaintiff  and  defendant 

Joint  Family. 

(0  The  mere  circumstance  of  a  bond 
being  executed  in  the  name  of  the 

eldest  brother  of  a ,  and  of  ^ 

lease  being  taken  in  the  name 
of  the  younger,  does  not  lead  to 
the  conclusion  that  the  latter  is  a 
lictitious  document 

(2)  Where  the  property  in  dispute 
was  admitted  to  have  been  origin- 
ally ancestral  property,  and  was 
found  to  have  been  mortgaged,  but 
subsequently  to  have  reverted  to 
the  family  and  to  have  been  in  its 
possession  jointly;  such  reversion 
and  the  conduct  of  the  parties 
were  held  to  be  sufficient  to  show 
that  the  sale  was  only  a  mortgage 
See  Hindoo  Law  (i) 
See  Onus  Proband i  (7)  (8) 

Joint  Property. 

The  presumption  is  in  favor  of  a  decree- 
holder  who,  in  execution  of  his 
decree,  attaches  the  share  of  his 
debtor,  one  of  five  brothers,  in  a 
,  that  the  property  is  undivid- 
ed, and  iheonus  is  on  the  debtor  to 
*  show  that  there  has  been  a  parti- 
*       tion 


Joint  Property — (Continued), 
See  Decree  (2) 
See  Ijmalee  Estate  (1) 

Judgment. 

See  Costs  (3) 

'  JuLKUR  Rights. 
^^  (1)  Where  the  fx)wer  Appellate  Court 

^^  reverses  a  decree  establishing  a 

right  of  fishery  in  a  river,  on  the 
ground  that  it  was  poss'rble  that 
the  narrow  inlet  connecting  the 
river  with  the  disputed  body  of 
'  water  which  occupied  what  was 

once  its  bed,  might  silt  up  later  in 
the  year,  its  decision  is  wrong  m 
law  ...     460 

(2)  When  a  flowing  stream  dries  up,  and 
defendants  acquire  a  right  to  the 
land  by  the  law  of  accretion,  the 
right  will  be  subject  to  the  exer- 
cise by  plaintiffs  of  their  prior 
right  of  hshery  ...      ib. 

See  Construction  {2) 

'  Jurisdiction. 

j        (1)  In  a   suit    for   recovery  of  money 
'  paid  to  an  ijaradar  on  account  of 

•  arrears  of  rent,  when  the  same 

has  not  been  applied  to  the  pur- 
pose for  which  it  was  given,  or 
when  a  receipt  for  it  is  withheld      25 

(2)  A  suit  will  lie  lor  the  recovery,  or 
the  value,  of  property  attached 
under  s.  81,  hti  VIII.  of  1859^ 
and  afterwards  made  away  with 
by  the  defendants  in  collusion  with 
the  attaching  officer,  without  a 
criminal  prosecution  previously 
instituted  ...       27 

(3)  Where  a  Deputy  Collector  deter- 
mined a  question  relating  to  an 
interest  in  land,  although  he  had 
given  an  opinion  that  a  Revenue 
Court  was  not  competent  toenter- 
tain  the  question,  the  appeal  was 
held  to  lie  to  the  Judge :  as  this 
objection,  however,  was  not  raised 
in  the  Lower  Appellate  Court,  it 
was  not  admitted  in  special  appeal      35 

(4)  The  Revenue  Courts  were  held  not 
competent  to  try  a  question  of 
benamee  and  equitable  liability...      ib, 

(5)  Wheredefendantobjectedtothe— 
in  the  first  Court,  but  did  not  in 
the  I-owck*  Appellate  Court,  the 
High  Court  considered  the  objec- 
tion waived  {foot-note)  ...      37 

(6)  The  High  Court  declined  under 
s.  15  of  the  Charter  Act  to  set 
aside  an  order  lawfully  made  by  a 
Judge  under  s.  269,  AcSt  VIII. of 
1859,  upon  a  complaint  of  resist- 
ance or  obstruction  under  s.  264^ 

258  I  and  would  not  interfere  even  if  the 
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Jurisdiction — fContinuedJ, 

order  had  been  made  without- 
after  the  delay,  petitioner's 
remedy  being  in  a  regular  suit ... 

(7)  The  provision  in  Aa  VIII.  (B.C.) 

of  1869  for  suits  under  it  to  be 
entered  in  a  separate  register  was 
for  statistical  purposes,  and  not  to 
separate  the  juitsdiction  exercised 
by  one  Court,  so  as  to  render  a 
suit  brought  under  that  A6t  liable 
to  be  struck  off,  in  order  to  a  fresh 
suit  being  brought  under  A(^t 
V 1 1 1 .  of  i  859,  even  if  that  suit  was 
not  really  a  suit  for  rent 

(8)  A   Revenue    Court     cannot    take 

cognizance  of  a  suit  under  At\ 
X*  of  1859  to  recover  rent  on  the 
ground  that  defendant  was  the 
oeneficial  owner,  and  that  the 
ostensible  tenants  were  mere 
benamdai  s 

(9)  It  is  beyond  the  power  of  the  Civil 

Courts  to  make  a  partition  under 
Regulation  XIX.  of  18 14,  which 
means  an  apportionment  by  the 
revenue  authorities  of  lands  into 
shares  and  an  assignment  of  the 
fair  and  proportionate  jummas  and 
arrears  according  to  those  shares 
(10)  A  Subordinate  Judge  has  the 
power  to  review  his  predecessor's 
decision,  but  should  exercise  it 
very  sparingly 

(fi)  Mofussil  Small  .Cause  Courts  can 
take  cognizance  of  suits  brought 
under  s.  53  of  A^  XX.  of  1806 

(12)  In  an  application  for  re-hearing  of 

a  case  m  which  the  decree  was 
passed  by  a  Deputy  Collector . . . 

(13)  A  suit  for  the  sale  of  mortgaged 

property  in  satisfaction  of  the 
mortgage-debt  is  a  "suit  for  land" 
within  the  meaning  of  s.  5,  A(ft 
V II L  of  1 859.  A  decree  in  a  suit 
in  the  mofussil  for  the  recovery  of 
a  mortgage-debt  with  interest,  and 
in  default  for  sale  of  the  mortgag- 
ed property,  enables  the  plaint- 
iff to  sell  the  mortgaged  property 
as  it  stood  at  the  time  ot  the 
mortgage  and  clear  of  all  subse- 
quent encumbrances.  Such  a  sale 
bars  redemption 

(14)  A  clear  finding  of  the   fact  upon 

evidence  whether  the  subject- 
matter  of  a  suit  was  within  the 

of  a  Court  at  the  time  when 

the  application  for-cxecution  was 
made  is  necessary  to  determine 

whether  the  Court  has in  the 

matter 
1(15)  In  a  suit   for   money  paid  by  an 
unsuccessf  ul claimant  under  s.246, 
Act  VIII.  of   1859,  in  order  to 


J  u  R ISD I CT I  o  N —  (Continued) . 

save  from  sale  his  share  of  an 
estate  which  had  been  attached 
87  I  in  execution 

(16)  In  a  suit  to  get  rid  of  the  effect 
of  an  order  under  s.  320,  Cri- 
minal Procedure  Code,  declar- 
ing a  river  to  be  a  thoroughfare, 
and  to  have  it  declared  that  plaint- 
iffs are  entitled  with  others  to  use 
the  water  by  raising  dams  in  the 
bed  of  the  stream  as  heretofore... 

(17)  In  a  suit  for  the  enforcement  of  a 
mortgage-lien  and  for  a  decree 

99  that  the  money  due  be  realized 

from  the  property 

(18)  The  High  Court  will  only  inter- 
fere under  s.  15  of  the  Charter 
Act  where  the  lower  Court  has 
either  dechned  or  improperly  ex- 
ercised   ... 


126 


147 


198 


199 


252 


269 


278 


(19)  A    Subordinate  Judge,    disposing 

of  an  appeal  referred  to  him  under 
Act  VI.  of  1871,  s.  26,  does  so  as 
District  Judge,  and  has  the  same 

Jower  of    review  as  a   District 
udge  has  under  s.  376,  Act  VIII.. 
of  1059 

(20)  In  a  suit   for    deferred    dower    or 

mwwajjal,  payable  to  the  wife  by 
the  husband  upon  her  divorce,  or 
upon  the  husband's  death 
(21}  In  a  suit  in  which  the  principal 
defendant  was  resident  beyond  the 
jurisdiction  of  Small  Cause 
Court,  but  within  20  miles  of  its 
local  limits     ... 

(22)  S.  24,  Act  X.  of  1859,  does    not 

give  —  to  Revenue  Courts  to  try 
claims  against  agents  for  damages 
Irom  alleged  neglect  of  duty     ... 

(23)  Under    s.  24,   Act     X.    of    1859, 

a  Revenue  Court  has to  allow 

a  set-oif  for  sums  paid  by  an  agent 
to  his  principal  directly,  or  used 
for  his  benefit  with  his  sanclbn  . . . 

(24)  In  a  suit  for  dustoorut,  which  is  a 

suit  for  rent  ... 

(25)  Where  the  Judge,  after  the  Sudder 

Ameen's  Court  at  Gya  ceased  to 
exist,  made  an  order  transfer- 
ring certain  proceedings  in  execu- 
tion to  the  Subordinate  Judge  ... 

(26)  Of  the  Recorder's  Court  of   Ran- 

goon, in  a  suit  against  a  defend- 
ant dwelling  in  Surat,  though  the 
cause  of  action  arose  in  Rangoon 

(27)  Where     a     Subordinate     Judge, 

under  Act  VI 11.  of  1859,  s.  246, 
declares  a  decree-holder  entitled 
to  enforce  his  mortgage  lien 
against  attached  property  in  trie 
possession  of  the  claimant  on  his** 
own  account  ... 
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304 


312 


339 
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(28)  Money  which  defendant  has  con- 

tracted to  pay  as  rent,  cannot  be 
sued  for  under  K6\  XI.  of  1865...    444 

(29)  In  a  suit  brought  By  a  purchaser 

at  a  sale,  under  Act  Xi.  of  1859, 
s.  54i  of  a  share  of  an  aymah 
estate,  for  possession  of  the  lands 
in  the  occupation  of  the  sharer 
whose  rights  and  interests  he  has 
purchased  ...    .461 

(30)  Of  a  Subordinate    Tudge,  where 

there  is  no  difficulty  as  to  the 
authority  of  a  matkager  under  Adt 
XL.  of  1858  to  bring  a  suit  under 
Act  XIV.  of  1859,  s.  15  ...     465 

(31)  The  High  Court   is  not   prepared 

to  say  that,  under  A61 1 V .  of  1 870 
(B.C.),  s.  ri,  a  Collector  has 
not  power  to  give  authority  to  a 
manager  to  bring  a  suit  ;  and 
where  no  substantial  injury  has 
been  done,  it  refuses  to  interfere       ib, 

(32)  Where  plaintiff  takes  a  lease  from 

defendant,  and  a  bakijai,  and 
*  pays  htm  a  certain  sum  of  money 
on  the  faith  of  this  latter ;  and  on 
suing  the  tenants  for  the  same 
is  met  by  pleas  of  payment,  and 
at  last  sues  defendant  for  a  refund    484 

See  Alluvial  Formations  (\) 

See  Appeals  (3) 

See  Full  Bench  Decisions  by  4 
Judges. 
.  See  Misjoinder  (1) 

See  Privy  Council  Rulings  (15) 

(27)  (31.) 
See  Prohibitory  Orders  (l) 
See  Reviews  {2) 
See  Small  Cause  Court  (2)  (3) 
See  Special  Appeal  (4) 

K. 

Kh\S  Po.SSBSSlON. 

Where  a  pottah  and  kubooleut  exist, 
but  the  former  is  inoperative 
owing  to  the  plaintiff  not  having 
delivered  it,  he  cannot  take  ad- 
vantage of  his  own  breach  of  con- 
tract and  recover ...     437 

See  Debuttur  Land  (2) 

See  Partition  (2) 

Kubooleut. 

See  Enhancement  (2) 
See  Estoppel  ii) 

L. 

Lakhiraj  Title. 

See  Um  Italian  (3) 

Where    a    plaintiff    describes  

'  which  he  claims  as  of  a  certain 


LKHD-^CContinuedJ. 

quantity  and  within  certain 
boundaries ;  and  if  he  obtains  a 
decree  which  gives  those  bound- 
aries, these  must  prevail  even  if 
the  —  exceeds  the  stated  quantity      25 

Landlord  and  tenant. 

(i)  Ryots  failing  to  ^tablish  a  talook- 
daree  right  set  up  by  them  cannot 
plead  adverse  possession  as 
against  the  landlord's  right  to 
recover  rent  ...     443 

(2)  A  landlord  cannot  attach   every- 

thing in  the  ryot's  possession 
which  he  considers  liable  to  satis- 
fy the  rent ;  but  he  can  treat  the 
rent  as  a  debt  due,  and  attach  it 
as  such  ...     463 

(3)  A  tenant's  statement  that  he  has 

a  good  title. as  against  a  persbn 
alleging  himself  to  bethe  assignee 
of  the  original  landlord,  does  not 
constitute  a  forfeiture  of  the 
tenure  in  favor  of  the  landlord,  or 
warrant  the  latter  in  suing  for 
khas  possession  ...     465 

See  Suit  for  Rent  (i) 

Lawful  Excuse. 

See  Aa  VII r.  of  1859  (4) 

Lease. 

(i)  There  is  nothing  incompatible  in 
the  two  remedies  of  damages  and 
forfeiture  for  breach  of  the  condi- 
tions of  a ...     218 

(2)  An  obligation  (as  by  a  lessee)  to  do 

successive  acts  is  broken  if  one  of 
them  is  omitted  when  the  time  for 
itsperformancecomes.  The  lessor 
need  not  watt  until  the  term  ex- 
pires ;  nor  is  the  lessee  liable  to 
successive  suits,  and  then  to  a 
general  penalty  ;  nor  is  it  usual  to 
bring  two  suits,  one  to  inquire  into 
the  existence  of  the  breach,  and 
the  other  to  enforce  the  penalty  ...      ib* 

(3)  The  mere  registration  of  a is 

noproof  of  its  genuineness,  especi- 
ally where  it  is  first  produced  as  a 
valid  instrument  nearly  nine 
years  after  execution,  and  is 
alleged  to  have  been  granted  by 
a  purdanusheen  lady,  but  no 
satisfactory  evidence  is  given  that 
she  put  her  signature  and  seal  to 

!  it,  and  that  she  did  so  with  a  know- 

ledge of  the  nature  and  contents 
of  the  instrument  ...     238 

I  See  Construction  (4) 

See  Endowment  (2) 

I  Lessee. 

'  (1)  Where  a  -— —  has  no  explicit 
notice  of  purchase,  and  no  appor- 
tionment has  been  made  with  her 
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consent  of  the  rent  payable  on  the 
share  sold,  she  would  be  justified 
in  continuing  to  pay  the  rental  as 
a  whole  to  the  original  lessor  ...  50S 
(2)  Where  a  —  has  already  paid 
rent  to  the  original  lessor,  she  is 
not  liable  to  pay  it  again  to  the 
plaintiffs  who^have  purchased  a 
share  of  the  land  leased  ...      ib. 

Letters  Patent  Appeals. 

Seel  ion  15.     See  English  Committee  (1) 
See  Enhancement  (1) 


Libel. 


See  Original  'Jurisdiction  (6) 


Life-Interest. 

See  Privy  Council  Rulings  (30) 

Limitation. 

(i)  A  party  who  fails  to  take  out  exe- 
cution of  an  appealed  decree,  and 
takes  no  steps  to  appear  in  the 
Appellate  Court,  is  not  entitled  to 
afresh  starting  point  from  the  date 
of  the  decree  of  the  Appellate 
Court 

(2)  A   zemindar's   suit  for   arrears  of 

rent  for  1 27 1 ,  recoverable  on  a  lia- 
bility arising  out  of  matters  not 
within  the  cognizance  of  a  Reve- 
nue Court, havingbeen  held  not  to 
be  governed  by  the  special  limita- 
tion prescribed  by  s.  32,  Acl  X. 
of  1 859,  but  by  the  ordinary  law  of 
limitation,  a  subsequent  claim  of  a 
similar  nature  in  respect  of  the 
year  1872  was  held  as  not  barred 
by  s.  29,Aa  VIIL  (B.  C.)of  1869 

(3)  Twelve  years' applies  to  a  suit 

to  establish  plaintiff's  title  as 
lakhiraj'dar,  and  the  fact  of  the 
lands  not  being  those  of  the  judg- 
ment-debtor, in  execution  of  a  de- 
cree against  whom  defendants 
purchased  the  land,  and  under 
color  of  that  sale  ousted  plaintiff 
The  plea  of was  hela  to  fail 


(4) 


(5) 


i' 


in  a  case  where  it  was  impossible 
to  distinguish  thedefendant's  pos- 
session as  farmer  of  the  plaint ifF 
A  zemindar,  indebted  on  a  bond, 
gave  an  assignment  on  the  putnec- 
dars  for  a  portion  of  the  rent  un- 
til the  debt  was  liquidated  The 
bond-holder,  not  receiving  the 
money,  sued  the  zemindar  in  the 
Small  Cause  Court,  whereupon 
the  zemindar  sued  the  putneedars 
for  the  rent  due.  The  Lower  Ap- 
pellate Court  held  that — ran  from 
the  time  plaintiff  knew  of  the  non- 
payment of  the  rent :  Held  upon 
the  principle  of  the  decision  of  the 


8 


21 


34 


Limitation — (Continued), 

P.  C.  in  1 1  \V.  R.,  P.  C,  p.  2,  that 
plaintiff  was  entitled  to  recover, 
the  suit  having  been  brought  with- 
in three  years  of  such  knowledge      59 

(6)  A  bond'Jide  petition    by  a  decree- 

holder  for  execution  in  one  suit  of 
money  attached  in  another  is  a 
proceeding  within  the  meaning  of 
s.  20,  A6t  XIV.  of  1859.  The  Tact 
that  it  was  in  the  end  abortive 
does  not  take  from  it  the  charac- 
ter of  a  proceeding  to  enforce  the 
decree  ...      76 

(7)  How  applied  in  a  suit  for  compen- 

sation for  the  use  and  occupancy 

of  lands  demised  ...     132 

(8)  The  confirmation   of  a  sale  made 

in  execution  is  a  bond-fide  pro- 
ceeding suihcient  to  keep  the  de- 
cree in  force.  The  decree- holder 
is  not  answerable  for  the  Court's 
delay  in  confirming  the  sale      ...     156 

(9)  \  time-expired   decree   cannot  be 

made  alive  again  by  subsequent 
executions,  albeit  not  objected  40     190 

(10)  An  application  for  execution  filed 

within  eight  days  of  the  expiry  of 

the  period  of was  held  to  be  a 

bond-fide  proceeding  to  keep  the 
decree  alive,  though  the  notice 
upon  the  judgment-debtor,  which 
had  to  be  served  in  another  dis- 
trict, had  not  actually  been  served     193 

(11)  Mere   informalities    in   a    petition 

for  execution  cannot  affect  the 
bond  fides  of  the  proceeding  so  as 
to  bar ...     254 

(12)  Kists  cannot   be   regarded   as  the 

dates  of  cause  of  action  for  arrears 
of  rent ;  limitation  in  such  cases 
being  governed  by  s.  29,  Ac^t 
VIIL  (B.C.)  of  1869  ...     272 

(13)  As  applied  under   s.  21,    Act  XL 

of  1865,  to  an  application  for  a 
re-trial  ...     454 

(14)  Where  an  account  has  been  sign- 

ed and  a  balance  struck,  thus 
bringing  all  partnership-transac- 
tions to  a  close,  these  accounts  do 
not  fall  within  s.  8  of  Aa  XIV.  of 
1859,  but  under  s.  i,  cl.  9  ...     467 

(15)  Where   a  judgment-debtor  makes 

over  certain  property  to  a  decree- 
holder  on  the  agreement  that,  in 
case  the  latter  is  dispossessed  ow- 
ing to  the  former's  defective  title, 
he  should  realize  the  unrealized 
portion  of  the  decree,  the  judg- 
ment-debtor is  held  to  have  waiv- 
ed the  benefit  of  the  law  of 

in  case  of  the  decree-holder's  dis- 
possession *...     497 
See  Acquiescence  (1)  • 
Sec  Act  VIIL  rB,  CJ  of  1S69  (7)       • 
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'  See  Agreement  (i) 

See  Alienation  {\) 
See  Breach  of  Contract  (i) 
See  Cause  of  Action  (i) 
See  Co-sharers  (3) 
See  Decree  (4) 
See  Execution  (i) 

I  See  Findings  (i) 

I  See  Ghatwalee  Lands  (2) 

See  Landlord  and  Tenant  (i ) 

j  See  Privy  Council  Rulings  (33) 

See  Sale  in  Execution  (i) 
See  Special  Appeal  (3) 

!    Lo\K. 

See  Bond  (4) 

I  LuKATic  Inquiries. 

I  See  Act  XXXW  of  iS^S  {\) 

I  Lunatic's  Kst\te. 

I         An  aJoplive  mother  is  entitled  to  the 
I  management  of  a in  prefer- 

ence to  an  uterine  brother 


M. 


Mahomboan  Lwv. 
(I)  According   to 


a   public   ac- 


340 


knowledgment  by  A  that  B  is  his 
son  clearly  throws  on  the  party 
who  disputes  the  fact  the  onus  of 
proving  that  such  parentage  was 
an  impossibility  ...     250 

(2)  In  a   suit    to   establish  a  right   of 
pre-emption,  the  requirements  of 

the have  not  been  complied 

with,  if  plaintifT's  statement  that 
he  has  purchased  and  is  the  pre- 
emptor  was  not  made  in  the  pre- 
sence of  the  purchaser  or  of  the 
seller,  or  of  the  premises  which 
were  the  subject  of  sale  ...     530 

See  Pre-emption  (1) 

M AHOM  EDA  N  Wo  M  \  N . 

See  Bond  (4) 

See  Privy  Council  Rulings  (12) 

Maintenance.' 

A  decree  for  — -  creates  a  debt 
payable  out  of  the  estate,  and  liable 
to  be  met  out  of  any  portion  pass- 
ing to  the  son.  When,  from  cir- 
cumstances, the  original  allowance 
ought  not  to  be  continued,  appli- 
cation for  review  should  be  made 
to  the  Court  making  the  decree. 
The  propriety  ol  the  sum  allowed 
cannot  be  questioned  in  execution     4/3 

Sl'c  Hindoo  Law  (4) 

See  Privy  Council  Rulings  (30) 


23 
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Mw^ER. 


See  Privy  Council  Rulings  (2) 


Mai's. 

See  Execution  (2) 

Measurement. 

See  Act  VI.  of  1862  (R,  C.) 
0)  (2) 
Merits. 

Where  the  f.ower  Appellate  Court 
dismissed  a  suii  for  rent,  on  the 
ground  that  a  former  decision, 
though  not  barring  the  suit,  was 
strong  evidence  against  the  plaint- 
iff in  declaring  a  kubooleut  inad- 
missible, it  was  held  that  there 
had  been  a  decision  on  the  ^——..      196 

Mesne  Profits. 

(1)  The    right    to in    execution 

depends  on  the  terms  of  the  decree. 
Where  the  first  Court  awarded 

to   the  time  of  decree,  and 

the  Appellate  Court  simply   dis-   . 
missed  the  appeal  from  that  de- 
cree plaintiff  could  recover 

subsequent  to  date  of  decree, 
in  proceedings  under  s.  ii, 
Act  XXI n.  of  1861 

(2)  Semble.     He  might  bring  a  separate 

suit  for   such  — 
See  Dispossession  (i) 
See  Execution  (2) 
See  Joint-decree    i) 

Minority. 

See  Alienation  (r) 

See  Relinq u ish went  ( i ) 

Minors. 

A  guardian  has  no  right  or  interest  in 
a  minor's  properly,  and  the  Courts 
ought  to  be  extremely  careful  with 
regard  to  allowing  the  property 

of to  be  sold  in  execution...       55 

See  Privy  Council  Rulings  (22) 
See  Sale  in  Execution  (7) 

Misdirection. 

See  Evidence  (19) 

Misjoinder. 

Where  defendants  having  separate 
interests  bring  separate  special 
appeals  which  are  dismissed,  and 
on  an  application  for  review  on  the 
part  of  two  of  them  the  decrees 
are  modified,  but  on  grounds  not 
applicable  to  all  the  defendants, 
HELD  that,  where  the  decrees  are 
separate,  the  High  Court  cannot 
modify  the  decrees  in  which  there 
is  no  application  for  review  ...  464 
See  Procedure  (3) 

MiTAKSHARA. 

See  Hindoo  Latu  (2) 

MoKURRUREE    RiGHTS. 

See  Possession  (i) 
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MOKURRURBE  TeNURE. 

Only  a  reversioner  and  those  having 
some  interest  in  the  cstatecan  con- 
test alienations  by  Hindoo  widows 

of  shares  in  a  hereditary . 

The  zemindar  may,  if  necessary, 
cause  the  sale  of  the  tenure  for 
arrears  of  rent,  but  he  cannot  take 
khas  possessiof^  bv  force 
See  Ghativalee  Lands  (3) 


Money-decree. 


(I)  In  a 


the  Court    has  no  au- 


406 


503 


ib. 


thority  to  direct  the  realization  of 
the  money  out  of  any  named  pro- 
perty 

(2)  Where  a makes  the  money  a 

charge  upon  any  named  property 
which  is  sold  before  attachment, 
•*  the  title  conveyed  by  the  sale  is 
not  affected,  and  the  decree- 
holder's  remedy  lies  against  the 
judgment-debtor 

MOOKTEARS. 

Where  a  mooktear,  who  has  been 
practising  in  one  district,  applies  to 
the  Judge  of  another  district,  for 
renewalofacertificate  dated  nearly 
three  years  prior  to  the  date  of 
his  application,  it  is  quite  reason- 
able to  require  from  him  some 
certificate  from  the  Judge  of  the 
former  district.  Where  an  applica- 
tion was  refused  for  want  of  some 
such  certificate,  and  the  applicant 
having  come  up  in  appeal  to  the 
High  Court,  the  three  years  ex- 
pired while  the  matter  was  under 
discussion,  applicant  was  allowed 
six  weeks  to  procure  the  requisite 
certificate 

MOONSIFF, 

See  English  Commit  fee  (i) 

Mortgage. 

(i)  An  ambiguous  description  in  a  — 
must  be  taken  most  strongly 
against  the  mortgagor 
(2)  Plaintiff  had  a  first  —  of  half 
of  a  mou2a,  and  a  second  of  the 
whole.  Subsequently  the  mouza 
was  sold  in  execution  of  a  decree 
obtained  by  her  under  s.  53, 
Act  XX.  of  1866,  upon  her  first 
-— — ,  and  purchased  by  defendant 
with  notice  of  the  second  — —  : 
Held  that  the  defendant  was  not 

entitled  to  have  the  second 

held  as  void  against  him,  but 
that  as  purchaser  under  the  sale  of 

^  8  annas  was  entitledto  have  priori- 

ty over  the  second  —  ...     279 


Mortgage — (Continu§d), 

(3)  A  party  with  whose  money  a 

has  been  satisfied,  may  sue  for 
enforcement  of  lien  as  assignee 

of  such ,  but  not  for  possession 

as  absolute  owner  ...    404 

See  Ejectment  (2) 

See  Jurisdiction  (13X17) 

See  Parties  {i) 

See  Privy  Council  Rulings  (2) 

(30 

Municipal  Courts. 

See  Privy  Council  Rulings  (31) 


N. 


Nattorb  Raj. 

See  Privy  Council  Rulings  (18) 
(19)  (20)  (21) 


Nazir. 


5"^^  Surety  (i) 


Necessity. 

See  Hindoo  Widow  (2)  (3) 


Nephew. 


See  Probate  of  Will  (1) 


295 
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New  Document. 

See  Review  (3) 

New  Rules. 

See  Review  (5) 

See  Special  Appeal  (9) 

New  Suit. 

See  Bond  (7) 

New  Trial. 

See  Act  XI.  of  186$  (2) 
See  Limitation  (13) 

Non-Appbarance  of  Defendant. 

Where  a  defendant,  not  having 
appeared  till  nearly  a  month  after 
the  date  fixed  for  the  first  hearing, 
applies  for  a  re-hearing  on  the 
ground  that  the  summons  had  not 
been  duly  served,  held  that  the 
service  of  summons,  found  as  a 
fact  by  both  the  lower  Courts, 
must  be  taken  for  granted  in  the 
special  appeal 
See  Act  VII L  of  tSsg  (8) 

Non-Cultivation. 

See  Rel in quishment  ( i ) 

« 

Notes  (Bought  AND  Sold).      ,  •► 

See  Contract  (2)  (3) 
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iKbfeX  (ClVlt  RCLINGS). 


xxiii 


Notice. 

(r)  A  person  by  whom  —  ofenhance- 
*  ment  was  served  at  the  time  when 
the  rent  was  payable  to  him  is 
entitled,  either  entirely  by  a  sale, 
or  partially  by  a  lease,  to  convey 
to  the  purchaser  or  lessee  the 
rent  witn  the  incident  of  its  being 
liable  to  enhancement  under  that 

.    The  purchaser  or  lessee 

is  not  obligea  to  serve  fresh  — — • 
of  en  hancemen t 

(2)  A of  enhancement  is  good  if, 

without  containing  the  exact  terms 
of  the  law,  it  states  with  sufficient 
precision  the  nature,  amount,  and 
grounds  of  the  claim,  so  that  the 
ryot  can  clearly  comprehend  the 
case  he  has  to  meet 

(3)  A  plea  of  informality  of on  the 

ground  that  it  contained  all  the 
possible  grounds  of  enhancement 
allowed  by  thelaw  was  disallowed, 
inasmuch  as  the  ryot  was  not 
prejudiced  thereby,  or  had  been 
m  any  difficulty  as  to  what  he  was 
to  answer 

(4)  A  person  arrived  at  majority  is  not 

required  to  give  any  to  the 

person  holding  his  property  under 
an  alienation  improperly  made  by 
his  guardian,  or  to  perform  any 
preliminary  a<5ts  before  suing  to 
set  it  aside 

(5)  No of  enhancement  is  required 

in  the  case  of  a  suit  for  arrears  of 
rent  at  a  rate  fixed  by  arbitration, 
where  both  parties  agreed  to  sub- 
mit  their  claims  to  arbitrators  ... 
See  Aa  VIIL  of  1839  (9) 
See  Aa  VII I.  (B.Cj  of  1869  (2) 
See  Eject  men  t  {i) 
See  Enhancement  (2)  (5)  (6) 
See  Limitation  (10) 
See  Sale  (1) 

Notification. 

See  Sale  in  Execution  (15) 

Nudum  Pactum. 

See  Agreement  (i) 

O. 

Objections. 

See  jurisdiction  (5) 
See  Suit  for  Rent  (2) 

Obstruction  (on  public  road). 

See  Original  yurisdiction  (3^ 
See  Righ  t  of  Sn  1/(1) 

Osus  Probandi. 
(i)The  mere  putting  what  is  perhaps 
*a  greater  burden  of  proof  on  one 
^  party  than   on  the  other  i$  no 

Vol.  XVIII. 
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533 


Onus  Probandi — (Continued)* 

ground  for  reversing  a  decree  in 
special  appeal,  where  the  decision 
on  the  merits  has  not  been  affected* 

(2)  In  a    suit   to  recover   possession, 

the is  on  the  defendant  when 

he  pleads  that  he  is  a  bond-fide 
purchaser  for  value  without  notice 
of  plaintiff's  titl^ 

(3)  The  benamee  system  being  one  of 

the  recognized  institutions  of  the 
country,  a  purchaser  does  not  dis- 
charge himself  of  the  onus  which 
lies  upon  him,  by  looking  only  to 
the  apparent  title.  Nor  is  the 
onus  discharged  by  the  mere  fact 
of  the  name  of  the  defendant's 
vendor  being  alone  registered  in 
the  zemindar's  books  as  the  ex- 
clusive owner  of  the  putnee,  or  of 
the  vendor  being  only  sued  by  the 
zemindar  for  the  rent  of  the 
putnee 

(4)  Where   defendants     plead    lakhi- 

raj,  the  rule  as  to  —  may  be 
altered  according  to  circumstan- 
ces, as  where  plaintiff's  title  as 
landlord  has  been  admitted,  and 
the  plea  not  set  up  until  years 
after  the  suit  is  brought 

(5)  In  a  suit  to  establish  title  to,  and 

for  possession  of,  a  jote  which 
was  admittedly  the  rajbaree  jote 
of  defendant's  ancestor 

(6)  The    onus    of  showing  that    the 

admitted  rental  was  not  recover- 
ed during  A's  wrongful  posses- 
sion is  on  A 

(7)  Where,  in  a  suit   brought  by  the 

son  of  K  K's  daughter  against  the 
widow  of  the  youngest  of  K  K's 
three  sons,  the  two  elder  having 
died  unmarried,  for  a  share  in 
a  joint  family-estate,  the  defend- 
ant alleges  that  the  two  elder 
sons  were  disqualified  ... 

(8)  Where,  in   a  suit  for  a  share  of  a 

joint  family-estate,  defendant 
claims  a  certain  portion  as  the 
exclusive  property  of  her  husband 
under  an  alleged  gift 

(9)  Where   plaintiff,  having   obtained 
,  a  decree  in  a  suit  for  possession, 

finds  difficulty  in  executing  it 
owing  to  judj^ment-debtor's  pre- 
venting identification  of  the  land 
decrera 


••• 


See  Act  VIIL  of  1859  (a) 

See  Adoption  (l) 

See  Ejectment  (4) 

See  Hereditary  Occupancy  (l) 

See  Joint  Property  (i) 

See  Mahomedan  Law  (i) 

See  Privy  Council  Rulings  (2) 

Set  Usufructuary  Mortgage  (4) 
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INDIX  (civil  rulings). 


Oral  Evidencb. 

See  Evidence  (15)  (16) 

Oi^iGiNAL  Jurisdiction. 

(i)  In  estimating  the  amount  of  the 
ad-valorem  fee  chargeable  under 
cl.  2,  sch.  I.,  of  the  Court  Fees 
Act,  18701  the  fee  must  be  paid 
in  respect  of  the  property,  with- 
out deductinl;  the  amount  of 
the  debts  to  be  paid  out  of  it    ...     153 

(2)  The    ad-valorem    fee    should    be 

charged  on  the  value  of  a  house, 
and  not  on  the  rent  of  it  ...     153 

(3)  Where,  upon  the  construction  of  a 

conveyance,  the  plaintiffs  are 
considered  to  have  acquired,  not 
a  right  in  the  soil  of  a  passage,  but 
only  a  right  of  way,  held  that 
they  can  only  complain  of  obstruc- 
tions in  the  enjoyment  of  the  ri^ht 
of  y^ay,  and  are  entitled  to  an  m- 
.    ,  junction  against  future  obstruc- 

tions, the  use  of  doors  opened  out 
.  into  the  passage  to  clean  privies 
being  a  serious  obstruction        ...     379 

(4)  A     creditor,    receiving    from    the 

principal  debtor,  without  the 
Knowledge  of  the  surety,  a  sum 

.    ,  on  account  of  interest  in  excess 

of  that  then  due  on  a  promissory 
note,  discharges  the  surety  from 
liability  ...     416 

f .  »(5)  In  a  suit  under  Act  V.  of  1866  on 
a  promissory  note,  part  of  the  con- 
sideration for  which  was  legal,  and 
part  illegal,  held  (per  Couch ^ 
.  '  C.jF.)  that  plaintiff  could  not  sue 
•'  !*•  on  the  note,  but  that  he  might 
amend  his  plaint  and  recover  so 
much  of  the  consideration  as  was 
not  illegal.  The  agreeing  not  to 
enforce  a  contract  which  is  void 
for  ill^ality  is  an  illegal  consi- 
deration, and  the  contract  is  void. 

.    .  An  agent  who  has  sold  goods  for 

*•  "his  principal,  and  received  the 
price  is  bound  to  pay  it  over  to 
his  principal,  although  the  con- 
tract of  sale  is  illeeal  and  void  ...  424 
-  (6)  It  is  a  question  Tor  the  Court 
whether  the  words  complained  of 
in  an  action  for  libel  constitute  a 

f  round  of  action,  and  they  must 
e  set  out  in  the  plaint,  if  they 
are  not  a  libel,  the  plaintiff  cannot 
make  them  one  by  alleging  inten- 
'■  •"  tion  to  injure,  &c.,  hor  can  he 
make  them  libellous  by  alleging 
that  they  are  ironical,  if  they  do 
not  appear  to  the  Court  to  be  so     516 

Over-claim; 

Where  a  parly  sues  for  the  whole 

^       /     of  a  property  as  well  as  for  khas 

possession  and  mcsoe*pro(its,  and 


Over-claim  . — (Continued). 

fails  to  prove  more  than  a  proprie- 
tary right  lo  a  small  portion,  his 
entire  claim  ought  to  be  dismissed    507 


P. 

Parentage. 

See  Mahomedan  Law  (i) 

Parol  Evidence. 

See  Contra^  (i) 

Parties. 

Defendant,  having  in  his  hand  one- 
half  of  the  immoveable  property 
on  the  mort|3[age  of  which  the  loan 
was  originally  advanced,  was  held 
to  have  been  properly  sued  in  re- 
spect of  half  the  original  liability, 
no  question  of  contribution  by 
the  purchasers  of  the  other  half 
arising 
See  Act  VIIL  of  1859  (3) 


61 


Partition. 

(i)  A  Hindoo  widow  being  competent 
to  claim  —  as  against  her  co- 
sharers,  a  purchaser  of  her  estate 
at  an  execution-sale  may  do  so 
likewise 

(2)  Property  of  which    neither   party 

was  entitled  to  khas  possession, 
and  debuttur  lands  expressly  re- 
served, were  held  not  to  be.  sub- 
ject to 

(3)  Where  a is    objected  to    in 

appeal,   as   not  consulting  con- 
venience, appellant  is  bound  to 
show  some  arrangement  which  will 
better  satisfy  all  parties,  and  be 
more  equitable 
See  Co-sharers  (1) 
See  Joint  Decree  (i) 
See  joint  Property  (i) 
See  yurisdictton  (9)  (29) 
See  Presumption  (2) 

Partnership. 

—  transactions  having  ceased 
between  the  parties,  plaintiff  may 
sue  C  for  balance  of  salary  and 
money  in  C's  hand,  but  his  daim 
is  not  to  be  regulated  by  AdlXlV. 
of  1859,  section  i,  clause  16  ... 
See  Contribution  (i) 
See  Privy  Council  Rulings  (31) 
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Pauper. 


See  Security  (3) 


Payment. 

A  — I —  of  money  to  prevent  a  sale 
in  execution  of  a  decree  is  not 
a  volunUry  — ,  whether  mude 
by  judgment-debtor  or  a  thii^ 
parly  claiming  the  property     , . . 
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INDEX  (CIYIL  rulings). 


XXV 


Plaint. 


See  Privy  CohhcH  Rulings  (26) 
Set  Small  Cause  Court  (5) 

Plea  op  Payment. 

Whilst  a  plaintiff  is  entitled  to  a 
decree  for  such  sums  as  the  de- 
fendant admits,  a  defendant  also 
has  a  right  to  the  Judge's  opinion 
upon  the  evidence  which  he  ad- 
duces in  support  of  his ... 


POTTAH. 


Pleas. 


See  Onus  Probandi  (4) 


See  Declaratory  Suit  (i) 
See  Khas  Possession  (i) 


331 


Plsadbr  and  Client. 

(i)  A  tabular  account  havine  been 
drawn  out  and  submitted  for  some 
days  to  the  examination  of  the 
vakeels  of  the  different  decree- 
holders  before  it  was  finally  set- 
tled, the  Court  declined  to  allow 
the  matter  to  be  re-opened  for 
the  purpose  of  correcting  a  mis- 
take  (the  omission  of  costs  and 
interest)  at  the  instance  of  one 
of  the  decree-holders;  and  ob- 
served that  the  appellant,  if  he 
has  suffered  loss  through  the  care- 
lessness of  his  pleader,  may  not 
be  without  remedy  ...    303 

(2)  A  pleader's  statement  that  if  the 
thak  map  shows  that  the  lands  in 
dispute  were  surveyed  as  part 
of  plaintiff's  talook,  his  client  will 

S've  up  his  claim,  is  not  within 
e  scope  of  the  pleader's  autho- 
rity to  make,  and  is  not  binding 
on  the  client  ...     436 

Plbadisgs. 

A  plaintiff  setting  up  a  title  by  pur- 
chase of  the  whole  property  is 
not  at  liberty  to  change  his  case, 
and  set  up  a  title  apparently 
founded  either  on  inheritance  or 
joint  purchase  ...     274 

See  Fraud  (i) 


Possession. 

Before  obtaining  — under  a  decree 
obtained    after    foreclosure,    a 
plaintiff  is  bound  to  pay  off  a 
prior  lien  subsisting  at  the  time 
that  he  obtained  a  conditional  sale 
of  the  property 
See  Aa  VIII.  of  iSsg  (7) 
See  Cause  of  A^ion  (i) 
See  Co'sharers  (3) 
See  Declaratory  Suit  (i) 
See  Findings  (i) 
See  yoint  Family  (2) 
See  ^Jurisdiction  (16) 
«    See  Limitation  (4) 
^      See  Onus  Probandi  (5) 

See  Privy  Council  Rulings  (i)  (4) 
See  Righ  t  of  Suit  (3) 
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Practice  of  Privy  Council. 

See  Privy  Council  Rulings  (23) 

Pre-emption. 

(1)  After   a    pre*emptor    has   deliber- 

ately refused  to  exercise  his  right 
of ,  and  another  party  pur- 
chases the  property,  the  former 
cannot  avail  himself  of  the  inci- 
dental rule  of  Mahomedan  law 
that  the  pre-emptor's  title  to 
purchase  is  not  extinguished 
till  the  property  has  actually 
passed 

(2)  The     right     of  — -  ceases    when 

there  ceases  to  be  an  owner 
who  is  bound  by  the  law  either 
as  a  Mahomedan  or  by  custom... 

(3)  The  right   of  —  is  not   a  mere 

personal  one  in  the  pre-emptpr, 
who  has  it  only  as  a  co*sharer 
or  neighbour 
See  Mahomedan  Law  (2) 

Prbliminaries. 

See  Notice  (4) 


Presumption. 

(1)  The  —  against    slumberersi   on 

their  rights  is  stronger  when  the 
subject-matter,  as  in  the  case  of 
churs,  is  in  a  constant  state  of 
change,  and  the  difficulty  of  proof 
increased  by  lapse  of  time     ... 

(2)  Because  in  a  partition-deed  of  1260, 

in  the  column  showing  the  shares 
of  the  different  members  of  the 
family,  N's  son's  name  is  inserted 
instead  of  N's  name,  it  does  not 
follow  that  N  was  then  dead .:., 

(3)  The  — s  that  where  property  is 

acquired  in  plaintiff's  name  or  in 
that  of  his  father,  the  plaintiff,  to  the 
exclusion  of  the  judgment-debtor, 
is  the  owner ;  and  that  the  elder 
branch  having  separated  from  the 
younger,  the  latter  m  jst  be  held 
ro  have  separated  amongst  them- 
selves, are  wrong  in  law 

See  Adoption  (i) 

See  Hindoo  Law  (3) 

See  Joint  Decree  (i) 

See  Joint  Property  (i) 

See  Privy  Council  Rulings  (i) 
<i8)  (19)  (20) 

5"^^  Rt views  (i) 

See  Right  of  Occupancy  (a) 


Principal  and  Agent. 

See  Original  Jurisdiction  (5) 
See  Pnvy  Council  Rulings  (31) 


401 


440 


440 


32 


459 


/  * 

xxvi 


/ 


INDEX  (civil  BULIN6S). 


Priority. 


See  Execution  (3) 
See  Possession  (i) 


Privacy. 

A  party  has  a  right  to  open  a  door 
in  his  own  property  even  if  it  in- 
terferes with  the of  his  neigh- 
bour's family,  the  right  of— — 
not  being  an  inherent  right  of 
property,  but  requiring  to  be 
proved  by  local  usage,  permission, 
or  grant 

Privity  of  Contract. 

See  Small  Cause  Court  (4) 

Privy  Council. 

(i)  What  alone  should  be  looked  at 
in  ascertaining  whether  or  not 
there  ought  to  be  an  appeal  to 
the 

(2)  Ahhough,  upon  ordinary  princi- 
ples, where  an  order  directs  pay- 
ment of  costs,  and  afterwards  spe- 
cifies a  particular  sum,  such  sum 
comprises  alt  costs,  yet  as  it  has 
never  been  the  practice  of  the 

to  make    a    specific  order 

as  to  costs  incurred  here  for 
preparation  and  transmission  of 
the  record,  and  as  it  had  been  too 
long  the  practice  of  the  High 
Court  to  allow  costs  to  adopt  now 
a  different  rule,  and  as  there  had 
not  been  unnecessary  expense, 
the  Court  allowed  the  costs  ... 

(2)  Semble.'-^Hsid  there  been  extra- 
vagance and  waste  in  the  prepara- 
tion of  the  record,  the  Court  would 
•  have  referred  the  parties  to  Eng- 
land 

(4)  Where  a  decree  of  the  —  gives 

interest,  but  does  not  clearly  spe- 
cify the  rate,  what  the  Court 
should  do  to  ascertain  the  rate  ... 

(5)  Where  the  interest  decreed  by  the 

is  not  upon  the  costs,  the 

plaintiff  is  not  entitled  to  such  in- 
terest 

(6)  Construction  of  the  decree  of  the 

reversing    a  decree  of  the 

High  Court  with  a  specified  sum 
as  costs  in  England,  and  affirming 
the  decree  of  the  Zillah  Court 
with  costs  in  the  Courts  below  ... 

(7)  No  right  of   appeal    to  the 

exists  in  any  matter  of  Criminal 
Jurisdiction 

(8)  The  High  Court  has  no  power  to 

admit  an  appeal  to m  a  mat- 
ter of  Criminal  Jurisdiction 

(9)  No decision  is  binding  on  a 

question  of  fact  «,. 


14 


21 


Privy  Council — (Continued), 

(10)  Where  in  a  suit  the  stamp  origin- 
ally paid  was  on  an  anKmnt  very 
much  less  than  Rs.  10,000,  and 
the  whole  course  of  the  litigation 
and  the  stamps  had  had  refer- 
ence to  this  valuation,  though  the 
property  was  really  of  the  value  of 
Rs.  10,000,  the  Court  refused 
an  application  for  leave  to  appeal 
to  the— 
See  Reviews  (4) 

Privy  Council  Rulings. 

(i)  Appellant  to  Privy  Council  had 
obtained  a  decree  establishing  her 
mokurruree  right  as  purchaser 
from  the  heir  to  a  former  proprietor 
against  grantees  from  deceased 
widows.  I  n  taki  ng  out  execution , 
she  was  opposed  by  respondents, 
who  claimed  as  holding  a  dur-' 
putnee  granted  in  1849  by  the 
purchaser  of  the  land,  when  it  was 
sold  for  arrears  due  by  the  former 
putneedar.  This  claim  was  tried 
as  a  regular  suit,  and  decided  in 
favor  of  the  respondents:  Hbld 
that  a  proceeding  before  the  Ma- 
gistrate in  1841,  which  showed 
that  actual  possession  was  in  the 
grantees  of  the  widows,  was  con- 
clusive, and  that  the  possession  of 
the  grantees  was  referable  solely 
to  the  title  which  was  now  vested  in 
the  appellant,  and  which  could  not 
beaftected  by  the  acquisition  of  the 
putnee-txiXe  in  1849 
(2)  Principles  upon  which  the  Courts 
of  India  are  to  decide  issues 
depending  before  them. 

Native  deeds  and  contracts 
ought  to  be  construed  liberally, 
regard  being  had  to  the  real 
meaning  of  the  parties,  rather 
than  to  the  form  of  expression. 

Under  the  Hindoo  law,  the 
right  of  a  bond-fide  incumbrancer, 
who  has  taken  from  a  de  facto 
manager  a  charge  in  landscreated 
honestly,  for  the  purpose  of  saving 
the  estate  or  for  the  benefit  of 
the  estate,  is  not  (provided  the 
circumstances  woulcl  support  the 
charge  had  it  emanated  irom  a  de 
facto  and  de,  jure  manager) 
affected  by  the  want  of  union  of 

253  the  de  facto  with  the  de  jure  title. 

The  question  as  to  the  onuso\ 
proof  in   such  cases  is  one  not 

407  capable  of  a  general  and  inflexible 

answer,  but  the  presumption  pro- 
per to  be  made  will  vary  with  cir- 

407  cumstances.    Thus  a  mortgage^ 

who  is  setting  up  a  charge  in  his 

469  favor  made  by  one  whose  title  to 
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alienate  he  knew  to  be  limited, 
miist  prove  the  facts  which  em- 
body tne  representations  made  to 
him  of  the  alleged  deeds  of  the. 
estate,  and  the  motives  influencing 
his  immediate  loan;  but  such  proof 
must  not  be  required  from  one  not 
an  original  party,  after  a  lapse  of 
time  and  enjoyment  and  appa« 
rent  acquiescence.  Where  also  a 
charge  is  created  b^  the  substitu- 
tion of  a  new  security  for  an  older 
one,  and  the  consideration  for  the 
older  one  was  an  old  precedent 
debt  of  an  ancestor  not  previously 
questioned,  the  presumption  will 
arise  in  favor  ot  a  consideration 
that  binds  the  estate. 

Under  the  Hindoo  law,  the 
power  of  a  manager  for  an  infant 
heir  to  charge  an  ancestral  estate 
is  a  limited  and  qualified  one,  to  be 
exercised  in  a  case  of  need  or  for 
the  benefit  of  the  estate.  The 
lender  is  bound  to  inquire  into 
the  necessities  for  the  loan,  and  to 
satisfy  himself  that  the  manager 
is  acting  for  the  benefit  of  the 
estate.  But  if  he  does  so  inquire 
and  acts  honestly,  the  real  exist- 
ence of  an  alleged  and  suflicientiy 
accredited  necessity  is  not  a  con- 
dition precedent  to  the  validity  of 
his  charge,  and  he  is  not  bound  to 
see  to  the  application  of  his  money. 
The  mere  creation  of  a  charge  by 
a  manager,  securing  a  proper  debt, 
cannot  be  viewed  as  improvident 
management;  and  a  bond-fide 
creditor  should  not  suffer  when  he 
has  acted  honestly  and  with  due 
caution,  but  is  himself  deceived  ... 

(3)  Mode   of  taking   accounts    when 

the  mortgagee  is  himself  in  pos- 
session (see  foot-note) 

(4)  In    this    case    the  Privy  Council 

held  that  the  plaintiffs  (respond- 
ents) had  failed  to  prove  either 
title  or  possession.  It  seemed  to 
their  Lordships  that  the  High 
Court,  having  originally  treated 
the  title  of  the  piaintins  as  de- 

J ending  ujpon  a  release  by  the 
udicial  Commissioners,  and  fi  nd- 
ing  that  the  release  was  not  made 
out,  fell  back  upon  a  proceeding 
of  the  Deputy  Collector,  and  had 
not  given  sufficient  consideration 
to  the  nature  of  the  proceedings 
of  that  officer,  and  the  manner  ni 
which  they  were  dealt  with  by  his 
*  official  superiors 
Qfl  Suit  for  a  portion  of  chur  land 
thrown  up  by  a  tidal  and  naviga- 
ble river.    The  appellants,  who 
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were  seeking  to  disturb  a  posses- 
sion of  nearly  7  years'  duration, 
and  who  proved  the  land  to  be  a 
re-formation  on  a  site  identical 
with  lands  originally  included  in 
their  zemindary,  and  afterwards 
swept  away,  were  held  to  have  a 
better  title  to  it  than  the  respond- 
ents, who  claimed  it  as  an  accre- 
tion to  their  settled  chur^  but 
failed  to  prove  that  it  was  such 
a  gradual  and  imperceptible 
accretion  as  the  civil  law  contem- 
plates ...     113 

(6)  Review  of  the   law  of  alluvion  in 

Bengal  as  declared  by  Regulation 

XI.  of  1825  and  decided  cases     113 

(7)  In  this  case,  which  turned  upon  the 

validity  of  the  borrd  on  which 
plaintiffs  sued,  the  decision  of  the 
High  Court  in  favor  of  defendant 
was  reversed,  as  based  upon  the 
assumed  probabilities  of  tne  case 
instead  of  the  evidence  before  them , 
and  in  forgetfulness  of  the  most 
startling  improbability  of  all,  vie.f 
that  the  defendant  should,  if  his 
case  of  fraud  and  forgery  were 
true,  have  failed  to  attempt  to 
substantiate  it  by  his  own  testi- 
mony and  that  of  his  brother    ...     120 

(8)  A,   who  was    entitled   to    certain 

property,  but  had  not  the  means 
to  institute  a  suit  for  the  recovery 
of  the  same,  agreed  by  deed  to 
sell  B  a  moiety  thereof  in  consi- 
deration of  a  sum  of  money  which 
B  was  to  pay  for  the  purpose  of 
carrying  on  the  suit  in  the  names 
of  A  and  B  as  plaintiffs.  Shortly 
dfterwards  A  entered  into  a  deed 
of  compromise  with  C,  who  was  the 
claimant  and  in  actual  possession 
of  the  greater  part  of  the  property 
in  question,  by  which  a  portion  of 
the  property  was  divided  between 
them  :  Held,  in  a  suit  brought  by 
B  against  A  and  C,  that  the  first 
deed  did  not  operate  as  a  present 
transfer  of  the  property,  but  only 
as  an  agreement  to  transfer  it 
upon  certain  contingencies  which 
had  not  happened  ...     140 

(9)  Benamee  purchases  in    India,  not 

having  been  declared  by  law  to  be 
illegal,  must  be  recognized  and 
have  effect  given  to  them  by  the 
Courts,  except  so  far  as  positive 
enactment  stands  in  the  way  and 
directs  a  contrary  course.  There 
is  nothing  i  n  section  260,  Act V  III. 
of  1859,  either  taken  by  itself  or 
taken  in  connection  with  sections  ' 
259  and  261  to  266,  from  which  an 
inference  can    be  drawn  of  an 
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intention  to  prohibit  benamee 
transactions  ...     157 

(10)  One    of  the    grounds    on    which 

plaintiff  sought  to  disturb  defend- 
ant's long  uninterrupted  posses- 
sion since  1790  of  land  (which 
had  once  been  alluvial)  lying 
between  two  branches  of  a  river,  or 
between  two  rivers,  the  volume  of 
water  in  which  from  time  to  time 
shifted,  so  that  alternately  one  of 
those  channels  was  deep  and  the 
other  fordable,  was  by  an  alleged 
custom  in  the  district :  Hrld  that 
the  custom  which  plaintiff  was 
bound  to  establish  was  that  the 
ownership  and  right  of  possession 
of  the  intermediate  tract  shifted 
with  the  volume  of  the  water  al- 
ways attaching  to  the  riparian  pro- 
prietor of  the  side  of  the  channel 
which  happened  to  be  fordable. 
As  to  the  other  ground  on  which 
plaintiff  relied,  that  it  was  not  in 
the  power  of  the  then  zemindar 
to  impress  upon  the  land  a  quasi 
servitude,  or  to  burden  it  with  a 
covenant  which  would  run  with  it 
into  the  hands  of  any  possessor  of 
it  by  any  title  ;  and  that  conse- 
quently a  contract  between  two 
former  zemindars  that  the  owner- 
ship and  right  of  possession  should 
shift  in  the  manner  above  mention- 
ed, was  not  binding  upon  the  de- 
fendant who  derived  his  title  from 
a  person  who  was  a  stranger  to  the 
arrangement  ...     160 

(11)  Where  a  plaintiff  in  a  former  suit 

admitted  that  no  portion  of  the 
land  then  sued  for  was  included 
within  her  talook  as  originally 
settled  and  defined  by  the  dowl, 
but  that  she  had,  as  talookdar, 
acquired  title  to  the  talook  as 
towfeer,  held  that  she  could  not, 
under  section  2,  Act  VIII.  of  1859, 
bring  her  present  suit,  and  claim 
to  fall  back  upon  the  other  title. 
The  Priv^  Council  saw  no 
ground  in  this  case  for  departing 
from  the  general  rule  of  allowing 
but  one  set  of  costs  to  respond- 
ents in  the  same  interest,  since  the 
Collector,  as  Court  of  Wards  and 
representing  the  infant  defendant, 
would  sufficiently  have  discharged 
his  duty,  and  have  exercised  a 
sound  discretion,  if  he  had  left  the 
defence  m  the  hands  of  the  other 
defendants,  or  at  the  most  applied 
for  leave  to  join  in  their  case  ...  163 
V^)  It  is  a  principle  of  natural  equity, 
which  must  be  universally  appli- 
■^  cable,    that    where    one  allows 
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another  to  hold  himself  out  as  the 
owner  of  an  estate,  and  a  third  pur- 
chases it  for  value  from  the  appa- 
rent owner  in  the  belief  that  he 
is  the  real  owner,  the  man  who  so 
allows  the  other  to  hold  himself 
out  shall  not  be  permitted  to 
recover  upon  his  secret  title,  unless 
he  can  overthrow  that  of  the  pur- 
chaser by  showing,  either  that  he 
had  direct  notice,  or  something 
which  amounts  to  constructive 
notice,  of  the  real  title,  or  that 
there  existed  circumstances  which 
ought  to  have  put  hira  upon  an 
inquiry  which,  if  prosecuted, 
would  have  led  to  a  discovery  of  it. 

There  is  nothing  in  the  position 
of  a  vendor  bein^  a  Mahomedan 
woman  living  with  her  children 
upon  the  estate,  and  sometimes 
letting  it,  which  should. put  any 
one  upon  inquiry  whether  she 
was  the  real  owner  or  not. 

The  mere  fact  of  a  man  build- 
ing upon,  or  spending  money  to 
improve  property  belonging  to  the 
woman  with  whom  he  was  living, 
cannot  lead  to  the  inference  that, 
contrary  to  the  apparent  title,  he 
had  purchased  the  land  for  him- 
self ;  and  neither  this,  nor  the 
circunr<Btance  of  the  deed-of«saIe 
from  a  Mahomedan  woman  con- 
taining the  apparently  usual 
clause  that  she  had  made  the  sale 
with  the  consent  of  the  family, 
was  sufficient  to  put  the  pur- 
chaser on  inquiry. 

Without  laying  down  any  gen- 
eral rule  as  to  the  circumstances 
which  should  prompt  inquiry  in 
cases  of  this  kind,  the  Privy 
Council  were  of  opinion  that  the 
circumstances  must  be  of  such  a 
specific  character  that  the  Court 
can  place  its  finger  upon  them, 
and  say  that,  upon  such  facts, 
some  particular  inquiry  ought  to 
have  been  made  ...     166 

{13)  A  party  desirous  of  executing  a 
judgment  or  order  of  Her  Majes- 
ty in  Council,  ought  to  apply  to 
the  Court  from  which  the  appeal 
was  fmally  brought,  and  such 
Court  ought  to  give  directions  to 
the  Court  by  which  the  suit  was 
originally  tried  ...     175 

(14)  A  declaration  of  Her  Majesty  in 

Council  amounts  to  a  direction  to 
the  Court  t>elow  to  clothe  it  in  the 
form  of  a  mandatory  order,  a  Ad 
to  give  effect  to  such  order       ...••  175 

(15)  A  former  decision  by  the  Courts 

in  India,  confirmed  by  the  Privy  . 
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Council,  adjudging  the  land  in 
dispute  to  be  an  accretion  to  the 
respondent's  settled  estate  in 
Shahabad,  was  held  to  be  a  bar 
under  s.  14,  Adl  VIII.  of  1859,  to 
the  jurisdiction  of  the  Ghazeepore 
Courts  to  try  the  present  suit  for 
the  same  land 

(16)  It  IS  the  duty  of  a  Court  to  act 

upon  the  issues  and  proofs  in  the 
case,,  and  not  to  throw  aside  the 
whole  evidence,  and  give  effect  to 
its  suspicion.  A  plaintifT  and  his 
witnesses  have  great  cause  of  com- 
plaint, if  pronounced  guilty  of  an 
offence  without  being  heard,  and 
without  evidence  or  even  allega- 
tion 

(17)  Where  a  decree  has  been  proper- 

ly passed,  and  proceedings  taken 
under  it  to  obtain  execution  against 
a  party  in  a  representative  charac- 
ter, such  person  should  be  consi- 
dered a  party  to  the  suit  within  the 
meaning  of  s.  11,  A<5^  XXIII.  of 
1861 ,  with  respect  to  any  Question 
which  may  arise  between  him  and 
the  other  parties  relating  to  the 
execution.  A  suit  to  set  aside  an 
execution-sale  which  was  effected 
under  color  of  a  decree,  is  not 
barred  by  Aa  XXIII.  of  1861, 
where  no  decree  existed  authoriz- 
^  ing  execution  against  plaintiff's 

estate 

(18)  The  Privy  Council  held  that  the 

judgment  of  the  High  Court  [in 
the  case  of  the  Nat  tore  Raj]  was 
right;  that  there  was  direct  evi- 
dence of  the  execution  of  the 
onoomotee  potro  and  of  the  kotrito 
potro,  which  was  at  least  so  satis* 
factory  that,  in  the  absence  of  con- 
trary evidence,  or  very  strong  pre- 
sumptions to  the  contrary,  it  ought 
to  prevail ;  whilst  1  he  presumptions 
very  strongly  preponderated  in 
favor  of  the  execution  of  these 
deeds.  ^  It  would  be  very  much 
for  the  interest  of  proprietors  in 
India,  if,  in  executing  deeds  giving 
their  wido>vs  powers  to  adopt, 
they  registered  the  deeds. 

In  this  case,  the  widow  did  not 
adopt  a  son  until  6  or  7  years  after 
the  Rajah's  death,  and  an  infer- 
ence was  sought  to  be  drawn 
therefrom  hostile  to  the  adoption 
with  reference  to  the  obligation 
upon  the  widow  to  act  upon  the 
power  given  to  her  by  her  husband 
as  speedily  as  possible,  and  its 
*  great  importance  as  a  religious 
••      duty.  But  the  Privy  Council  const- 
,  dared  thatthepresumptionagainst 
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the  adoption  arising  from  the  neg- 
lect of  duty  by  the  widow  was  not 
so  great  as  the  presumption  in  fa- 
vor of  the  Rajah  leaving  the  pow- 
er to  adopt ;  because  the  stronger 
the  duty  to  adopt,  the  stronger 
^  was  the  pjresumption  in  question 

(19)  From    the  insertion  of  an  express 

power  of  alienation  ina  subsequent 
hibbanamay  no  intention  to  re- 
strain alienation  can  be  inferred 
from  the  omission  of  such  a  power 
in  a  ioTvner  ht'bbananiat  unless  the 
two  deeds  are  parts  of  one  design, 
or  from  a  connected  series  so  as 
to  be  construed  as  a  whole 

(20)  The     general     presumption     that 

endowments  of  idols  are  usually 
made  by  Hindoos  with  the  object 
of  preserving  the  sheba  or  worship 
c^  families,  rather  than  of  confer- 
ring a  benefit  on  individuab,  is  not 
sufhcient  of  itself  to  impress  that 
construction  upon  an  endowment 

(21)  How  the  Privy  Council  construed 

two  deeds  :  one  as  denoting  an 
intention  to  perpetuate  the  wor- 
ship in  the  family,  and  the  other 
as  an  absolute  gift  to  the  donee 

(22)  It   is    not   for   the  public  benefit, 

that  where  two  parties  knowingly 
deal  with  the  sale  and  purchase 
of  property  of  infants,  one  of  the 
parties  (the  purchasers)  who  ob- 
tain possession  in  a  manner  cal- 
culated to  injure  the  infants 
should  be  able  to  sue  the  other 
party  (the  vendors)  for  damages. 
The  Privy  Council  refused  to  give 
costs  to  either,  considering  them 
both  in  pari  delicto 

(23)  Where  the  sole  question  raised  in 

both  Courts  in  India  was  whether 
or  not  certain  documents  purport- 
ing to  beanallowanceofplaintiflf's 
accounts  by  the  defendant's  agent 
were  signed  by  the  agent,  the  Privy 
Council  declined  to  allow  the 
defendant  to  raise  before  them  the 
question  as  to  the  authority  of  the 
agent  to  bind  him  (the  defendant) 

(24)  Referiing  to   a    Principal  Sudder 

Ameen's  observations  as  to  cer- 
tain witnesses,  the  Privy  Council 
observed  that,  though  it  was  a  legi- 
timate objection  to  a  man's  credit 
that  he  was  a  professional  witness, 
yet  to  state  broadly  and  general- 
ly that  a  witness  had  given  evi- 
dence in  other  cases,  and  therefore 
became  unworthy  of  credit,  could 
only  tend  to  increase  the  indis- 
position  of  respectable  persons  to 
come  into  Court  as  witnesses,  which 
was  one  of  the  social  evils  of  India 
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(25)  The  Privy  Council   will   only  un- 

der very  special  circumstances 
grant  an  appellant  from  a  judg- 
ment of  the  High  Court  passed  in 
special  appeal,  nunc  pro  tunc ^spe* 
cial  leave  to  appeal  on  the  facts, 
in  this  case,  the  Privy  Council 
declined  to  gram  that  leave,  and 
agreed  with  the  High  Court  that 
a  certain  chitta  was  fairly  admis* 
sible  as  evidence,  and  that  it  tend* 
ed  very  much  to  negative  the  case 
put  forward  by  the  appen£;nt    ...     299 

(26)  The  description  contemplated  by 

s.  26  of  the  Code  of  Civil  Pro- 
cedure includes  all  those  titles  by 
which'a  Jp^rty  is  known ;  and  if 
a  plaintiff  from  animostt^^,  or  any- 
thmg  but  a  bond'fide  dispute  as 
to  the  right  to  a  title,  refuses  to 
give  his  adversary  that  titte  by 
which  he  is  generally  recognized, 
the  Court  will  exercise  a  sound 
discretion  under  s.  29,  in  first 
requiring  the  plaintiff  to  amend 
his  plaint,  and  afterwards  in  re- 
jecting the  plaint  if  its  order  is 
contumaciously  disobeyed        ...     301 

(27)  The     jurisdiction    of  a     Principal 

Sudder  Ameen  to  deal  with  a  de- 
cree referred  to  him  for  execution 
by  the  Zillah  Judge  under  Act  V. 
of  1836  does  not  cease  by  his 
striking  the  case  off  his  file  after 
partial  execution,  so  as  to  render 
necessary  a  subsequent  reference 
by  the  Judee  to  enable  the  Prin- 
cipal Sudder  Ameen,  upon  a 
fresh  application  being  made  for 
execution,  to  restore  the  case  to 
the  file  ...     319 

(28)  Where  a  sunnud   granted   to  the 

holder  of  a  jagheer  was  only  a 
confirmation  by  the  Government 
and  the  Rajah  of  the  tenure  under 
which  the  jagheer  was  held,  and 
aathorized  the  jagheerdar  to  re- 
main in  possession  and  in  per- 
formance of  the  services  with  his 
brothers,  without  describing  the 
kind  of  service,  held  that  the 
Rajah  could  not  resume  the  land 
without  proof  that  the  services  to 
be  performed  by  the  jagheerdar 
were  personal  services  only  to  the 
Rajah  ...     321 

(29)  As  to  Badshapore,  the  Privy  Coun- 

cil held,  upon  the  fair  construction 
of  the  treaty  or  agreement  made  by 
the  British  Government  in  August 
i8o5with  the  Begum  Sumroo,  that 
the  Begum  was  tor  her  life  to  hold 
••  her  territories  in  the  Doab  from 

the  East  India  Company  as  she 
had  held  them  under  Scindiai  and 
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that  as  she  was  not  a  Sovereign 

Princess,  but  a  merejaidadar  it»e^ 
a  jaghirdar  under  obligation  to 
keep  up  a  body  of  troops  to  be 
employed  when  called  upon  in  the 
service  of  the  Sovereign)  under 
Scindia,  she  was  to  remain  such 
under  the  Company;  that  the 
resumption  of  those  lands  by  the 
British  Government,  upon  the 
death  of  the  Begum  ana  the  de- 
termination of  the  jaidad  tenure, 
was  not  an  act  of  State,  but  an  act 
done  under  a  legal  title ;  that  the 
direct  evidence  in  favor  of  the 
sunnuds  under  which  the  re- 
presentatives of  the  Begum  set  up 
a  title  to  a  hereditary  and  trans- 
missible lakheraj  or  rent-free 
estate,  was  not  sufficient  to  rebut 
the  presumption  arising  from  the 
non-production  of  the  original 
sunnud,  and  the  failure  to  account 
for  it,  as  well  as  the  still  stronger 
presumption  arising  from  theacts, 
representations,  and  conduct  of 
the  Begum  in  her  lifetime.  As  to 
the  Arms  suit,  the  Privy  Council 
also  held  that  the  seizure  of  arms 
and  stores  was  not  an  act  of  State, 
but  an  act  done  as  under  a  sup- 
posed legal  right  on  the  resump- 
tion of  the  jaidad  upon  the 
Begum's  death 
(30)  The  distinction  adopted  by  the 
law  of  England  in  the  course  of 
inheritance,  between  inheritable 
freeholds  and  personalty,  is  not 
known  in  Hindoo  law. 

According  to  the  Hindoo  I^w 
of  I  nheritance  (unlike  the  law  of 
England),  the  heir  or  heirs  are 
selected  who  are  most  capable  of 
exercising  those  religious  rites 
which  are  considered  to  be  be- 
neficial to  the  testator. 

A  gift  inter  vivos,  or  by  will, 
cannot  prevail  against  the  Law 
'  of  Inheritance. 

A  benignant  construction  should 
be  used  in  the  case  of  transfers  by 
gift,  the  real  meaning  of  the  docu- 
ment being  enforced,  if  it  can  be 
reasonably  ascertained  from  the 
language  used.  All  estates  of  in- 
heritance created  by  gift  or  will,  so 
far  as  they  are  inconsistent  with 
the  Hindoo  I^w  of  Inheritance, 
are  void  as  such,  and  no  person  can 
succeed  thereunder  as  neir  to  the 
estates  described  in  terms  which 
in  English  law  would  designate 
estates-tall.  « 

A  person  capable  of  taking  un-. 
dcr  a  will  must  be  such  a  person 
as  can  take  a  gift  inter  vivos ^  and 
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therefore  must,  either  in  fact,  or  in 
contemplation  of  law,  be  in  exist- 
ence at  the  death  of  the  tesutor. 

Trusts  of  various  kinds  have 
been  recognized  and  acted  on  in 
India  in  many  cases. 

Under  the  ^uise  of  an  unneces- 
sary trust  of  mheritance,  a  testa- 
tor cannot  indirectly  create  bene- 
ficiary estates  of  a  character  un- 
authorized by  law,  and  which  could 
not  directly  be  given  without  the 
intervention  of  the  trust. 

A  trust  cannot  be  said  to  fail 
because  one  of  the  trustees  had 
renounced  or  had  not  acted,  where 
a  will  distinctly  provides  for  the 
case  of  a  trustee  not  acting,  and 
gives  a  directing  power  to  fill  up 
the  number  of  trustees  when 
required. 

Having  regard  to  the  principles 
above  laid  down,  the  Privy  Council 
held  that  Jotendromohun  Tagore 
was  beneficially  entitled  to  a  life- 
interest  under  the  will  in  the  real 
property,  and  also  in  the  person- 
alty or  the  fund  into  which  the  per- 
sonalty was  to  be  converted  after 
the  falling  in  and  satisfaction  of  the 
l^acies  and  annuities ;  that  upon 
the  failure  or  determination  of  such 
life-interest,  the  beneficial  interest 
in  the  said  real  and  personal  pro- 
perty was  vested  in  the  plaintiff, 
Ganendromohun  Tagore,  as  heir- 
at-law  ;  and  that  the  marriage 
^ift  of  a  primd  facie  adequate 
mcome  to  tne  plaintiif  was  a  suffi- 
cient provision  for  maintenance 
(31)  Although  a  right  to  participate 
in  the  profits  of  trade  is  a  strong 
test  of  partnership,  and  there  may 
be  cases  where,  from  such  percep- 
'  tion  alone,  partnership  may,  as  a 
presumption,not  of  law,but  of  fact, 
be  inferred,  yet  whether  that  rela- 
tion does  or  does  not  exist,  must 
depend  on  the  real  intention  and 
contract  of  the  parties. 

To  constitute  a  partnership  the 
parties  must  have  agreed  to  carry 
on  business  and  to  share  profits 

*  in  some  way  in  common. 

The  relation  of  principal  and 
agent  ought  not  to  be  implied  any 
more  than  that  of  partnership, 
from  the  fact  of  a  commission 
on  profits  and  powers  of  control 
being,  given,  when  such  relation 
is  opposed  to  the  real  agreement 
^nd  intention  of  the  parties 
(52>  Piainliffs,    appellants,    su6d     de- 

•  fendant,  respondent  (theSecre* 
•  tary  of  State)  to  recover  a  sum 

.    Vol,  XVIII. 
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Privy  Council  Rulings — (ContinuedJ, 

alleged  to  be  due  for  principal  and 
interest  on  certain  bonds,  called 
mortgage-bonds,  executed  by  the 
late  King  of  Delhi.  The  claim 
was  maoe  on  the  ground  that  the 
defendant,  owing  to  the  late 
mutiny,  confiscated  all  the  landed 
estate  of  the  said  King,  but  that 
by  a  circular  of  the  Judicial  Com- 
missioner, under  the  order  of  the 
Supreme  Government,  all  mort- 
gages effected  by  the  King  on 
those  estates  which  the  defendant 
had  confiscated  were  to  be  paid. 

Held  that  Municipal  Courts 
have  no  jurisdiction  to  enforce 
engagements  between  sovereigns 
founded  on  treaties.  The  Gov- 
ernment, when  they  deposed  the 
King,  and  confiscated  his  property 
as  between  them  and  him,  did  not 
affect  to  do  so  under  any  legal 
right,  and  their  acts  can  be 
judged  of  only  by  the  law  of 
nations. 

The  estates  which  had  been 
given  to  the  King  had  been 
assigned  for  the  support  of  his 
royal  dignity,  and  the  due  main* 
tenance  of  himself  and  family  in 
their  high  position.  It  was  a 
tenure  (so  far  as  it  was  a  tenure 
at  all)  durante  regno^  and  on  his 
deposition  his  estate  and  interest 
ceased,  and  all  charges  and  incum* 
brances  created  by  him  out  of 
that  estate  fell  with  the  estate 
itself. 

The  circular  order  does  not 
amount  to  a  law,  and  does  not  fall 
within  the  meaning  of  the  24  & 
25  Vict.,  c.  67 
(33)  In  an  appeal  brought  by  the  co- 
respondent against  a  judgment  of 
the  Chief  Court  of  the  Punjab 
confirminga  judgment  of  the  Addi- 
tional Commissioner  at  Umballa, 
whereby  the  petitioner  had 
obtained  a  dissolution  of  his 
marriage  with  his  wife,  on  the 
ground  of  her  adultery  with  co- 
respondent, who  had  been  ordered 
to  pay  the  costs  of  the  suit : 

Held  that  the  provisions  of  the 
Statute  of  Limitations  (XIV.  of 

1859)  ^'^  ^^^  ^PP^y  ^'^  su*^  ^^"^ 
divorce  a  vinculo  ; 

Held  that  it  would  have  been 
desirable  and  proper  for  the  Chief 
Court  to  have  acceded  to  co- 
respondent's application  for  a  com- 
mission to  examine  him,  and  that 
his  general  denial  in.  his  affidavit 
was  not  equivalent  to  what  might 
have  been  a  circumstantial  denial 
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or  explanation  of  the  facts  alleged 
against  him  : 

Held  that  the  statements  of  the 
respondent  were  not  evidence 
against  the  co- respondent ': 

Held  that  there  was  no  suffi- 
cient evidence  on  Which  the  decree 
could  be  suppoi^ed,  and  the  Privy 
Council  reversed  so  much  of  it  as 
was  appealed  against  ...     4S0 

(34)  Where  witnesses,  who  were  not 
merely  giving  an  opinion  upon  an 
isolated  fact  in  the  cause,  but 
came  into  Court  to  prove  the 
whoT^  case  made  by  the  plaintiffs, 
and  that  a  very  special  case,  arc 
shown  to  have  come  to  prove  a 
case  false  in  its  material  features, 
much  reliance  cannot  be  placed 
on  their  evidence  as  to  any  parti- 
cular questions  in  the  cause. 

Where,  in  the  last  stage  of 
appeal,  a  case  is  made  which  is 
hardly  consistent  with  the  false 
case  originally  set  up,  and  which 
was  never  made  the  real  issue 
between  the  parties  in  any  previ- 
ous stage  of  the  litigation,  it  can- 
not be  relied  on  in  any  degree  so 
far  as  it  affects  the  case  made  by 
the  other  side  ...     523 

Probabilities. 

See  Privy  Council  Rulings  (7) 

Probate  of  Will. 

The  High    Court    directs exe- 


pROCEDURE — (Continued), 
(3)  What    is    the    proper 
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case  where  a  talookdar  brings  a 
suit  against  the  zemindar  and  the 
several  purchasers  to  set  aside  the 
sales  to  them  respectively  of  put' 
nee  talobks  sold  for  arrears  of  rent 
due  separately,  upon  each,  and 
the  defendants  at  the  earliest  pos- 
sible time  put  in  a  plea  of  ipi«- 
joinder 
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ctited  by  a  Hindoo  in  favor  of 
his  nepnew  to  be  granted  to  the 
nephew  instead  of  a  brother, 
where  the  property  is  of  small 
value,  and  deceased's  widow  of 
immature  age,  and  the  nephew  was 
brought  up  Dy  deceased  and  was 
the  oofect  of  his  special  affection    395 

Procedure. 

(i)  Disregard  of  correct  in   the 

nunlber  of  postponements,  irregu- 
lar examination  of  witnesses,  re- 
fuel of  time  to  produce  witnesses 
unavoidably  absent, final  hearing 
and  the  pronouncing  of  judgment 
by  a  differenijudge  from  him  who 
heard  the  evidence  ...     101 

(2)  In  any  case  in  which  judgment 
was  passed  ex  parte  or  by  default 
by  the  Revenue  Courts,  before  the 
passing  of  Act  HI.  (B.  C.)  of 
1850^  the  application  for  the  re- 
hearinjg  of  tne  case  is  governed 

by     the prescribed    by     s. 

119  of  Act  VIII.  of  1859,  and 
not  s.  58,  Act  X.  of  1859.  (Decision 
in  16  W.  R.  255  explained)       ...     207 


—  to  be  adopted  by  the  Lower 
Appellate  Court  in  a  suit  for  rent    39S 

See  Ejectment  (4) 

See^  Kvidence  (i6) 

See  Issues  (2) 

See  Special  Appeal  (8) 

See  Privy  Council  Rulings  (16) 


Proceedings. 

See  Evidence  (21) 

See  Sale  in  Execution  (14) 

Prohibitory  Orpers. 

In  execution  against  B,  the  Judge 
ordered  petitioner  to  pay  into 
Court  ^  portion  of  the  monthly 
allowance  due  from  his  estate  to 
B  in  the  first  instance  from 
August  to  November.  Petitioner 
objected  that  the  allowance  had 
been  paid  in  advance  from  Octo- 
ber of  the  preceding  year  to 
November,  but  the  Judge  upheld 
hisorderahd  directed  petitioner  to 
pay  into  Court  the  allowance  for 
August  and  September.  Hbld 
thatthejudge  was  only  competent 
to  dismiss  the  application,  but  was 
not  justified  in  ordering  payment 
into  Court 


Promissory  Note, 

See  Originaljurisdiction (4) (5) 

Prostitute. 

A  landlord  cannot  recover  rent  of 

lodgings  knowingly  let  to  a 

who  carries  on  her  vocation 
there  ;  the  principles  of  English 
law  applying  to  this  country    ... 


Purchaser. 

An  auction 


with,  notice  of  a 
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445 


payment  in  advance  made  by 
the  tenant  to  the  former  pro- 
prietors of  rent  due  for  a  pi^riod 
subsequent  to  the.datii  of  pur- 
chase, is  bound  by  such,  payment    3^^ 

See  Acquiescence  (i) 

See  Onus  Probandi  (a)  (3)  ^ 

See  Partition  (l) 

See  Sale  in  Execution  (3)  (4)(  i  rf 

See  S0I0  of  Decree  { i ) 
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Purdah NusHEBN  Women. 

See  Evidence  ti2) 
See  Fraud  (i) 
See  Lease  (3) 

PUTXEE  LbaSB. 

See  Abdtemhtt  (i) 

PUTMEE  RbNT. 

See  Limitation  (5) 
Puts  BE  RigDts. 

See  Possession  (i) 

Questions  OF  Fact. 

5*1?^  Privy  Coininl  Ruli)igs  (23) 

R. 
Railway  Company. 

_         ■ .      ^       ,       •         . 

Compensation-mpney  for  land  taken 

up  DJ^ should  be  divided  by 

the  parties  entitled  to  k  in  the 
ratio  of  their  respective  interests 
in  the  land 

•  ■  • 

RaJBAREB  JOTB. 

See  Onus  Prohandi  (5) 
Receipt  of  ReMt. 

See  Waiver  (t) 

Receiver. 

See  Co-sharers  (2) 
Recorder  bF  Ra^oook; 

See  Jurisdiction  {26) 
Re-^ntry." 

See  Construction  (4) 

Register  (of  Srits). 

See  jurisdiction  (7) 

Registration. 

(1)  Quiere.-^Wheiher  a  plaintiff   can 

rely  upon  a  document  not  regis- 
tered as  it  ought  to.  have,  heen, 
and  therefore  not  admrssible  in 
evidence'  under  the  —  Act    ... 

(2)  Where  defendant,   after   drawing 

up  ^pd  signing  a  kobala,  delivers 

it   to    plaintiff's    servant    tP.  be 

registered,  and  afterwajrds  gets  it 

a^wa^,:^n4  it  is  never  registered, 

jp^^intiflf  has  a  right  to  have  ,the 

•«  ^^    rf^rored,    ^und  ihe  :J5ale 

4e!^.edgood,  and  bjs;suit  is  not 

•  barred  by  the  —  Act 
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REGiSTRATios—CContinuedj. 

(3)  A  fnokurruree  lease,  though  regis- 
tered, cannot  prevail  against  a 
kobala  executed  previously,  but 
detained  by  the  executing  party, 
so  that  it  could  not  be  register- 
ed ;  and  even  were  the  mokur- 
rureedar's  suil  to  be  separately 
tried,  time  would  probably  be 
allowed  for  .  the  —  of'^  the 
kobala  in  order  to  its  being 
admitted  as  evidence 

See  Lease  (3) 

See  Privy  Council  Rulings  (18) 

Registration  Act. 

(1)  Where  the  Indian  — -s.  55  bars 

appeal,  it  does  so  equaUy  in  mat. 
ters  of  execution  as  in  respect 
of  the  decree  passed 

(2)  J2«^rtf.— Whether  a  decree  passed 

under  s.  53  of  the  Indian  , 

is  or  is  not  a  summary  decree 
within  the  meaning  of  A61  XIV. 
of  1859,  s.  22 
See  Verbal  Contract  (i) 

Regulation  XIX.  of  1814. 

See  Jurisdiction  (9) 

Regulation  XXIX.  of  1814. 

See  Ghatwalee  Lands  (1) 

Regulation  XX.  of  181 7. 

See  Village  Chowkeedar  (i) 

Regulation  VIII.  of  1819. 

See  Regulation  VI L  of  1823  (i) 

Regulation  VII.  OF  1825. 

There  can  be   no ,  analogy  between 

a  sale  under in  which  the 

rights,  and  interes^ts  of  th^  jude- 
ment-debtor,whateverthey  might 
be,  are  put  up  for  sale,  and  a 
sale  under  the  rutnee  Regulation 
yiJI.  of  1819,  where  there  is  an 
implied  warranty  on  the  part  of 
the  zemindar  to  give  possession  to 
the  purchaser 
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Regulation  XI.  of  1825. 

See  Privy  Council  Rulings  (6) 

Rb-H£ARING. 

An    application     for on     the 

ground  that  applicant  had  no 
notice  of  the  suit,  is  not  barred 
by  the  institution  of  an  appeal 
and  special  nppeal ;  for  if  appli- 
cant  had  no  notice  of  tlie  suit,  he 
could  not  be  concluded  by  any- 
thing done  in  it.  The  Court 
ought  to  try  the  question  of  due 
service  of  summons 
See  Jurisdiction  (12) 
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Relinouishmbnt. 


The  non-cultivation  of  a  small  por- 
tion of  an  ancestral  jote  by  the 
admitted  holders  for  one  year, 
owing  to  their  minority,  does 
not  amount  to  — —  as  laid  down 
in  6  \V.  R.,  p.  67 


Remand. 


S€€  Act  VIII.  of  i8s9  (7) 
See  Evidence  (9) 


Rent. 


See  Jurisdiciion  (24) 

See  Landlord  and  Tenant  (2) 

See  Purchaser  (1) 

See  Service  Tenure  (i) 

Report  op  Nazir. 

See  Evidence  (11) 

Representatives. 

See  Privy  Council  Rulin^^s  (17) 
See  Sale  in  Execution  (6) 

Res  Adjudicata. 

(i)  In  a  suit  by  a  member  of  a  joint 
Hindoo  family  for  declaration  of 
her  right  to  a  share  of  certain  bond- 
debts  due  to  the  joint  estate,  the 
cause  of  action  is  not  the  same  as 
in  a  subsequent  action  for  a  share 
of  moneys  realized  upon  those 
debts,  a  fresh  cause  of  action 
accruing  from  the  time  of  appro- 
priation 

(2)  In  a  suit  against  the  vendor  to 
declare  plaintiff's  right  to  a  share 
of  the  property  alle^^ed  to  be  sold, 
A  (plaintiff)  obtained  a  decree 
directing  his  share  to  be  taken  out 
of  a  certain  puttee.  Pending  the 
suit,  A  became  a  party  to  certain 
partition  proceed  mgs  before  the 
Collector,  but  omitted  to  include 
his  claim,  or  to  withhold  his  con- 
sent till  it  was  ascertained  what 
he  was  entitled  to  :  Held  that  he 
could  not  bring  a  second  suit 
against  the  same  parties  to  estab- 
lish the  same  right 

See  Act  VIIL  0/1859  (0  (2) 

See  Ejectment  (2)  (3) 

See  Intervention  (i) 

See  Merits  (1) 

See  Privy  Council  Rulings  (11) 

Resumption. 

See  Act  VI.  (B.C  )  0/1862  (1) 
See  Privy  Council  Rulings  (28) 
(29) 

Revenue  Courts. 
^ . .  See  Jurisdiction  (22)  (23) 


Reversionary  Heirs. 
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See  Hindoo  Law  (3) 
See  Hindoo  Widow  (1) 

Reviews. 

(i)  The  Hi^h  Court  declined  to  pre- 
sume m  a  special  appeal  that  the 
I  jower  Appellate  Court,  in  admit- 
ting a  review  of  judgment,  had 
not  complied  with  certain  prelimi- 
naries, especially  when  appellant 
could  not  show  that  he  haa  taken 
any  objection  before  the  lower 
Court  ... 

(2)  A   Subordinate  Judge    acts  with- 

out jurisdiction  in  admitting  a 
second  application  for  review  of 
a  judgment  passed  by  his  prede- 
cessor, after  the  expiry  of  90  days 
from  the  rejection  of  the  first 
application,  without  a  finding  of 
just  and  reasonable  cause  for  such 
admission 

(3)  The  objection  to  the  admission  of 

a of  j  udgment  on  the  strength 

of  a  new  document  was  not 
allowed  to  prevail  in  a  case  where 
the  so-called  new  document  was 
not  the  sole  reason 'for  the  admis- 
sion of  the  review 

(4)  Suits  disposed  of  cannot  be  opened 

by  review  after  the  lapse  of  several 
years  from  the  date  of  decree  on 
the  ground  that  in  some  other  suit 
the  Privy  Council  had  come  to  a 
different  decision 

(5)  Where  a  special  appeal  has  under 

the  new  rules  been  rejected,  appli- 
cation may  be  made  for  the 

of  an  order  as  well  as  of  a  decree    475 

(6)  A  judgment  dismissing  an  appeal, 

delivered  on  an  application  for 

of  a  judgment  delivered  in 

of  a  decision  in  special  appeal, 

is  a  re-hearing,  and  aismisses  the 
case  itself  on  the  merits  ..»     494 

See  Act  XXVII.  0/ 1860  (4) 

See  Jurisdiction  (lo)  (19) 

See  Misjoinder  (l) 

5"^^  Special  Appeal  (9) 

Revocation  of  Certificate. 

See  Guardianship  0/  Minors  (l)  (2) 

Right  of  Appeal. 

See  Sale  0/  Right  0/  Appeal  (i ) 

Right  of  Occupancy. 

(i)  Holding  either  as  a  koor/adar 
(sub-lessee),  or  as  a  trespasser, 

gives  no under  s.  6,  Act  X. 

of  1859,  and  the  erection  of  a 
mud-house  by  such  a  tenant  aod 
dwelling  there  for  more  than  1^ 
years  afford  no  presumption  of 

d 
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Right  of  Occupancy — (Continued), 

acquiescence  on  the  part  of  the 
proprietor  ...       19 

(2)  To   be    made    transferable,  —  I 

must  be  shown  to  be  so  according 
to  local  custom.  Where  no  men- 
tion is  made  of  such  a  right  in  the 
dawlt  its  existence  cannot  be 
presumed  ...      55 

(3)  TTie    purchaser    of  a  — —  suing 

a  zemindar,  who  has  refused  to  re- 
gister his  name  in  the  zemindaree 
sherishta  for  the  amount  of 
land  claimed  and  at  a  specified 
rent,  must  show  that  the  tenure  is 
transferable,  and  that  the  sale 
does  not  involve  re-distribution 
of  rent  ...     507 

Right  of  Possbssion. 

See  Privy  Council  Rulings  (10) 

Right  of  Suit. 

(i)  No  suit  can  be  maintained  for  the 
removal  of  obstructions  upon  a 
public  road  without  proof  of 
special  damage  to  plaintiff        ...       58 

(2)  Where  a  suit  for  rent  is  dismissed 

for  default  owing  to  the  non-ap- 
pearance oi  either  party,  plaintiff 
IS  entitled,  under  Act  X.  of  1859, 
s.  54,  to  bring  a  fresh  suit,  unless 
barred  by  limitation  ...     402 

(3)  Plaintiff's  primd-facie  title  under 

a  lease  and  bill-of-sale  is  sufficient 
to  enable  him  to  bring  a  suit  for 
possession,  and  defendant  cannot 
raise  the  question  as  to  whether 
plaintiff  is  only  the  nominal  owner  454 
<4)  The  application  of  defendant's 
mokurrureedar  to  be  made  a  party 
to  a  suit  for  restoration  of  a  aeed- 
of-sale  for  the  purposes  of  regis- 
tration and  use,  ought  to  be  acced- 
ed to,  so  that  plaintiff  might  have 
a  decree  binding  on  those  also 
who  claim  through  defendant  ...     504 

See  Co'sharers  (2) 

See  Criminal  Prosecution  (i) 

See  Ghat wa lee  Lands  (2) 

See  Hindoo  Law  (2) 

See  Mesne  Profits  (i) 

See  Mortgage  (3) 

See  Water-course  (i) 

Right  of  Water, 

See  jurisdiction  (16) 

Right  of  Wat. 

See  Original  ^Jurisdiction  (3) 

RmHTS. 

«      See  Disclaimer  (i) 
.^         See  Julkur  Rights  (2) 
See  Privacy  (i) 
•  See  Sale  in  Exentfion  (4) 


Riparian  Proprietors* 

See  Prijy  Council  Rulings  (lo) 

Rule  op  Proportion. 

See  Procedure  (4) 

S. 

Salaries. 

The  salary  of  a*  telegraph  officer 
which  is  due  for  past  services  is  a 
debt  which  may  bie  attached  under 
s.  236,  Act  VIII.  of  1859 


Sale. 

Where  a 


is  notified  for  the  8th, 


and  on  that  day  an  order  for  the 
postponement  to  the  9th  is  made 
m  open  Court,  there  is  a  sufficient 
notification 

Sale  in  Execution. 

(1)  A  Judge  has  the  discretion  to  re- 

ceive an  application  to  set  aside  a 

of  a  ciecree,  when  made  to 

him  after  the  lapse  of  30  days, 
but  before  the  confirmation  of  the 
sale 

(2)  The  period  of  30  days   mentioned 

in  s.  256,  Act  VIII.  of  1859,  is 
the  measure  of  the  rieht  of  the 
parties  to  come  in  and  object  to 
the  sale.  Under  s.  257,  how- 
ever, the  Judge  may  receive  each 
application  at  any  time  before  the 
confirmation  of  sale.  (Vide  foot* 
note) 

(3)  A     purchaser    at    a of      the 

judgment-debtor's  right,  title,  and 
mtcrest  does  not  thereby  acquire 
any  right,  which  the  latter  might 
have,  to  set  aside  or  question  the 
validity  of  any  deed  previously 
made,  it  might  be,  by  the  judg- 
ment-debtor himself 

(4)  A  purchaser  at  a of  the  rights 

and  interests  of  former  proprietor 
after  the  Government  revenue  had 
been  paid  out  of  collections  made, 
was  held  entitled  to  a  share  of 
those  rents  in  proportion  to  the 
term  of  her  proprietorship 

(5)  Parties   present  at  a are  not 

bound  to  refer  to  the  decree,  nor 
must  they  be  considered  as  know- 
ing its  contents ;  the  proclama- 
tion and  notification  under  s.  249, 
Code  of  Civil  Procedure,  being 
intended  to  inform  persons  what  is 
to  be  sold,  and  whose  rights  and 
interests 

(6)  In  a against  the  representa- 

tive of  a  deceased  person,  the  de- 
scription oi  the  property  to  be  sold 
should  contain  the  name  of  the  de- 
fendant, and  should  say  "the  right, 
title,  and  interest  of  the  defendant 
as  representative  of  the  deceased" 

e 


124 


347 


II 


II 


39 


44 


55 
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Sale  in  Execution — (Cantirtn^d), 

(7)  Where  the  property  of  a  minor  is 

not  described  as  such)  the  pur* 
chaser  at  a — ^acquires  no  title 
thereto 

(8)  Although  a  decree-holder,  seeking 

to  have  a  4-ahna  share  attached 
and  sold,  made  his  application  in  a 
general  way  including  the  entire 
mouzah,  the  irregularity  was  held 
not  material,  it  oeing  clear  that 
what  was  intended  to  be  sold  and 
was  so  understood  by  the  objector 
was  the  right,  title  and  interest  of 
the  j  ttde^mcnt-debtor 

(9)  The   market-value   of  proficrty    is 

not  to  be  taken  as  a  standard  in  an 


Sale  op  Decree. 


and 


55 


The   purchaser    of  the    riehu 

interests  of  a  decree-holder  takes 
the  decree  subject  to  judgment- 
debtor's  rights  to  set  off  a  cross- 
decree  where  he  holds  such  cross- 
decree 


auction- 


in 


(10)  A   purchaser   at  a  — ^  is    not 

the  position  of  a  person  who  takes 
a  conveyance  direct  from  the 
party,  and  is  not  bound  by  a 
statement  niade  by  the  judgment- 
debtor  on  some  previous  occasion 
in  a  mortgage.  If  a  party  to  that 
mortgage,  the  admission  so  far  may 
be  used  as  evidence  against  him 

(11)  The  inchoate  owner  of  an  estate 
purchased  by  him  at 


106 


197 


Sale  of  Property. 

See  Bond  (6) 
See  Privy    Council 
(»S)  (17)  («) 


Ruling^ 


200 


IS 


justified, pendingproceedings  with 
regard  to  the  Validity  of  the  sale, 
in  preserving  the  fe^ate  from  sale 
to  another ;  and  if  the  sale  to  him 
is  set  kside,  is  entitled  to  any 
amount  bond  fide  paid  by  him  for 
such  preservation ;  his  remedy 
lying  against  the  party  to  whotri 
the  estate  is  restored 

(12)  Though  a  Judge  has  discretion  as 

to  receivitig  an  application  to  set 
aside  a-^-^made  to  him  after  the 
lapse  of  30  days,  but  before  con- 
firmation of  the  sale,  yet  appli- 
cant is  bound  to  show  some  valid 
fexciise  for  the  delay 

(13)  Where  six    separate    tenures    are 

sold  as  ohfe  lot,  whereby  plaintiff 
and  his  c6-sharers  are  precluded 
from  purchasing,  and  no  descrip- 
tion of  the  properties  to  be  sold  is 
ffiven,  the  satle  is  fraudulent  and 
itiegal 

(14)  Where  the  Court  by   declining  to 

pay  the  decree-  holclfer  th  e  proceeds 
of  at-^— obliges  him  to  satisfy  the 
Court  that  there  i^  no  other  pos- 
sible claimant,  such  proceedmgs 
are  proceedings  (o  enforce  decree 
and  obtain  satisfaction 

(15)  Where  a is  postponed  at  the 

instance  of  the  judgment-debtor 
with  his  consent,  the  omission  to 
publish  a  ffesh  notification  is  not 
^  a  materral  irregularity 

See  Pdyrnent  (/) 

See  Regiilaiioh  VI J,  of  182$  (i) 


289 


333 


342 


463 
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Sale  of  Right  of  Appeal. 

(i)  Where  third  parties  purchase  the 
rights  and  interests  of  plaintiffs  in 
a  suit  which  is  dismissed  and  file 
an  appeal  in  which  they  describe 
themselves  as  plaintifFs,appeIIants, 
together  with  the  original  plaint- 
ilTs,  and  the  original  decree  is  con- 
firmed with  costs:  Held  that  the 
purchasers    take  the  riiks  and 
liabilities  of  the  plairttiffs  from  the 
commencemetlt;includingliability 
for  all  costs  awarded  against  plaint- 
iffs generally  without  limitation 
(2)  Qu^re, — Ought     the     spebulative 

Curchase  of  a  right  of  appeal  to 
e  recognized  by  a  Court  of  Jus- 
tice 

•  •  • 

Schedule  Map. 

See  Evidence  {iS) 


Security. 

(I)  Money  had  been  borrowed  on  the 
— ^  of  a  Government  promis- 
sory note  which  was,  stolen.    The 
loss  was  advertised  by  the  tender. 
An  ikrar  Was  executed  whereby 
the  lender  defendant  was  bound 
to  take  steps  to  procure  sL  dupli- 
cate assisted  by  plaintiff,  in  whose 
name  the  note  was  endorsed.  No 
steps  Were  taken  by  plaintiff  until 
the  note  turned  up  in  the  Currency 
Office :    Held   the  neglect  was 
owing  to  plaintiffs  laches 

(2) for  costs  from  appellant  may 

be  demanded,  at  the  discretion  of 
the  Court,  at  any  time  before  the 
hearing  of  the  appeal ;  the  words 
"  before  the  appellant  is  called 
upon  to  appear  and  answer  "  in 
section  342,  Act  Vfll.of  1859, 
meaning,  not  the  dale  mentioned 
in  the  notice,  but  that  on  which 
the  appeal  is  called  on  to  be  heard 
(3)  Where  the  appellant  was,  accord- 
ing to  his  own  statement,  a  pauper, 
and  it  appeared  that  others  pre- 
sumably able  to  furnish ^wece 

interested  inthe  matter,  the  case^. 
was  considered  a  proper  oVie  in 
which  — -  should  be  given      . . . 

t       ' 
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Seizvre  of  Arms  and  Stores. 

See  Privy  Co  u^  cil  Ru  lings,  (29) 

SELF-ACaUIRED  PROFERTV. 

'  "See  Prestipiption.  (t^) 

Service  of  Summoxs. 

See  Re-hear iiig  ( i ) 

f  Service -TENURE. 

Where  in  a  suit  for  ejectment  the 
i  Court  decides  that  defendant  may 

I  offer    money-payment  in  lieu  of 

scr\*ice,  evidence  need  not  be  taken 
I  as  to  the  rate  of  rent  lo  which  the 

sen'ice  ought  to  be  commuted  ... 

I  See  Privy  Council  Rulings  (28) 

I   SiRVIKG  FeON. 

I  See  Evidence  Mil 


Set-off, 


See .y urisdiction  {2^} 


Settlement. 

A of  a  talook,  although  tem- 
porary, made  with  a  person  pro- 
fessing to  be;  a  proprietor,  con- 
fers a  proprietary  right  and  not  a 
Hnriitea  interest ;  and  a  party  ad- 
mitted to  a  share  in  the with 

a  tnaliki  allowance  becomes  a 
co-sharer  in  the  proprietary  in- 
terest 

See  Co-sharers  (\V' 


340 


274 


Shares. 

See  Ijmalee  Estate  (i ) 

Small  Cause  Court. 

(i)  When  a  suit  is  of  a  nature  cogniza- 
ble by  a ,  there  is  no  right  of 

special  appeal,  although  a  ques- 
tion of  title  is  incidentally  raised 

ii)  Execution    of  a  decree    of  a 

cannot  be  issued  against  move- 
able property  lying  beyond  its' 
jurisdiction  even  where  the  suit 
has  been  tried  with'  the  authority 
of  the  Hk^h  Court  obtained  under 
S.4,  ActXXIfl.of  i86i 

13)  A  suit  to  recover  money  paid 
under  a  fraudulent  concealment 
of  the  fact  that  defendant  was 
engaged  as  mookhtar  for  an  ad- 
versary', and  on  ^  fraudulent  mis- 
representation that  defendant  was 
conducting  plaintilTs  case,  is  sub- 
stantially a  Siiit  for  damages  for 
injur)'  sustained  by  such  conceal- 
^  ment  and  misrepresentation,  and 
is  cognizable  by  a 

(If  What  a is  required  to  submit 

•  unders.  22,  ActXLof  iS65risnot, 


104 


'23 


128 


Small  Cause  CpvuT-rr/Continuedj, 

\yhether,  upon  the  evidence  sent 
lip,  tjie  Judge  is  right  in  the  con- 
clusion come  to ;  but  some  ques- 
tions of  law,  or  usage  having  the 
force  of  law,  or  construction  anfect- 
inj^.the  merits.  It  was  held  that  in 
this  casQ  the  JudgQ  lya^  capable  of 
inferring  the  al^fience  of  privity. of 
con  tract  "between  the  parties     ...     145 

(5)  A  Nazir  of  a is  not  authorized 

to  receive  plainls  ...     172 

See  Act  XL  of  186^  (2) 
See  Breach  of  Contract  (1) 
See  Contract  (4) 
See  Criminal  Prosecution  (1) 
See  jurisdiction  (15)  (20)  (21) 

(2.8) 
See  Prostitute  (i) 
See  Splitting  of  Causes  {^a) 

SOLEHNAMA. 

See  Construction,  (2)  (4). 
See  Decree  (4) 

Special  Appeal, 

(1)  A  plaintiff  cannot  object  in to 

an  intervener  having  been  impro- 
perly made  a  party  under  s.  73, 
Act  VI 1 1,  of  1859,  when  he  neither 
took  thi$  objection  in  the  first 
Court  nor  in  the  Lower  Appellate 
Court.  ...     112 

(2)  Nor  is  the  objection  that  the  depo- 

sition of  the  witnesses  was  not 
taken  in  themanner.prescribed  by 
the  Code  of  Civil. Procedure,  but 
only  notes  of  evidence,  one  which 
can  be  taken  in^—  ...     112 

(3)  Appeal  dismissed  because  the  ob- 

jection as  to  limitation  was  not 
taken  in  the  Courts  below,  and 
because  the  decree  of  which  exe- 
cution was  sought  related  to  a 
suit  cognisable  by  a  Small  Cause 
Court  from  which  no lies  . . .     252 

(4)  A under    s.    102,     Act    VIII. 

(B.C.)  of  1869,  does  not  lie  where, 
there  is  no  contention  as  to  title 
or  conflict  of  claims  between  the 
parties  to  the  suit  ...     261 

Quwre, — Whether  after  deciding  that 

no lay    in     the     case,    the 

High  Court  could  consider  the 
question  .whether,  the  Lower  Ap- 
pellate Court  was  justified  in  dis- 
missing the  suit  against  a  defend- 
ant against  whom  the  first  Court 
had  given  a  joint  decree,  and  who 
did  not  appeal  to  the  Lower  Ap- 
pellate Court  ...     261 

(5)  The  ground  that  a  suit,  though 
not  one  for  rent,  is  not  liable  to 
be  dismissed,  that  a  fresh  suit 
might  be  instituted  under  Act 
VIIL  of  1859,   not  being  taken 

8 


I 

XXXVllI 


/ 


INUKX   (civil   RlLlNGS.) 


Special  Appeal — (Continued), 

in   the  Court  below,   or  in  the 
grounds  of ,  was  overruled  at 


343 


377 


447 


473 


475 


the  hearing  of  the 

(6)  In  a  suit  for  arrears  of  rent  at  en- 

hanced rates,  the  fact  of  the 
Lower  Appellate  Court's  not  re- 
cording any  opinion  on  a  kuboo- 
leut  incidentalty  in  issue,  and 
found  by  the  first  Court  to  have 
been  fabricated,  is  not  a  valid 
ground  of 

(7)  The  High  Court  in  — —  interferes 

with  the  concurrent  finding  of  the 
first  and  Lower  Appellate  Courts 
on  ^finding  of  fact,  where  the 
decision  turns  on  the  construction 
of  a  written  admission 

(8)  A  Lower  Appellate  Court's  omis- 

sion to  give  reasons  is  not  a 
ground  for— — where  there  is  no 
error  or  defect  in  the  decision  on 
the  merits.  Where  the  HighCourt 
thinks  reasons  ought  to  have 
been  given,  the  case  should  be  re- 
tained on ,  but  the  proceed- 
ings returned  for  the  supply  of  the 
omission 

(9)  The  new  rules  regulating  the  ad- 

mission of s  cannot  take  away 

an  unsuccessful  applicant's  right 
to  review 
(10)  Although    a     Lower       Appellate 
Court's  conclusion  on  the  tacts  is 
bad  in  law,  yet  if  he  does  not 
treat  the  evidence  otherwise  than 
reasonably,   he    gives  no  room 
for— — 
See  Act  VI I L  (B.  Cj  of  1869  (i) 
See  Ejectment  (i) 
See  Evidence  (5)  (7)  (8) 
See  yurisdiction  (15)  (32) 
See  Onus  Probandi  (i) 
See  Review  (5) 
See  Small  Cause  Court  (1) 
See  Suit  for  Rent  (2) 


Splitting  op  Causes. 

(i)  A  suit  for  damages  for  wrongful 
detention  of  property  is  barred 
unders.  7,  Act  VlIL  of  i859,after 
a  decree  in  a  former  suit  for  the 
recovery  or  value  of  the  same  pro- 
perty ...     337 

(ifl)  1  ne  case  in  13  W.  R.  99  is  not 
an  authority  for  extending  to  such 
a  claim  the  rule  laid  down  in  ro 
W.  R.  141,  relative  to  the  juris- 
diction of  the  Small  Cause  Court 
in  suits  by  unsuccessful  claimants 
under  s.  246,  Act  VI 11.  of  1859...   337 

Stamp  Duty. 

See  Court  Fees  Act  (1) 
See  Fraud  (2) 


en- 


499 


Succession*. 

See  Hindoo  Law  1 1 ) 

Suit  for  Rent. 

(i)  The  proprietors   of  an  estate 

tered  mto  separate  possession, 
and  the  ryots  paid  separately  to 
each  the  rents  due  on  account  of 
his  share  in  anticipation  of  the 
completion  of  a  hutwarra  for 
which  proceedings  had  been  tak- 
en, but  were  subsequently  quash- 
ed on  the  ground  that  they  includ- 
ed lands,  which  had  since  been 
resumed  as  a  separate  estate. 
Plaintiff  sued  for  a  fractional  share 
of  the  rent;  but  inasmuch  as  defend- 
ant's lands  fell  within  the  shareof 
another  proprietor,  and  plaintiff 
had  not  joineid  h  is  co-  proprietors  as 
parties,  or  asked  the  Court  to  de- 
terminehis  rights  as  against  theirs: 
Held  that  no  relation  of  land- 
lord and  tenant  existed  between 
plaintiff  and  defendant, and  plaint- 
iff had  no  cause  of  action 

(2)  The  objection  that  plaintiff  cannot 

sue  without  the  co-sharers  joining 
him  does  not  go  to  the  merits  of 
the  case,  and  cannot  be  allowed  for 
the  first  time  in  special  appeal  ... 

(3)  When  a  zemindar  sues  a  putnee- 

dar  and  gets  a  decree  for  rent  upon 
the  full  jumma,  at  the  time  wnen 
the  latter's  suit  for  abatement, 
since  decreed,  is  still  pending* : 
Held  that  the  decree  of  the 
Revenue  Court  is  superseded  and 
modified  by  the  decree  of  the 
Civil  Court  subsequently  affirmed 
in  appeal 

See  Benamee  (2) 
See  jurisdiction  (28) 
See  Procedure  (4) 
See  Prostitute  (i) 


Summons. 
Error 


in    the    dale    in    the 


to 


Surety. 
A  — 


for  a  Nazir,  under  his  obliga- 
tion to  indemnify  Government  for 
losses  incurred,  is  not  liable, 
except  to  the  Government,  for 
an^'  wrongful  acts  done  by  him . . . 

See  Original  jurisdiction  (4) 


814 


37^ 


434 


plaintiff's  witnesses  is  sufficient 
ground  for  setting  aside  an  order 
dismissing  his  suit  . .     454 


259 


Suspicion. 


%• 


See  Privy  Council  Rulings  (16) 


\ 
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x^ix 


T. 


Talook. 

The    word 


—  when  Ubcd  without 
qualification  or  restriction,  refers 
primd  facie  to  a  hereditary  interest 

« 

Telegraph  Code. 

See  Salaries  (i) 


469 


Tenancy  . 


See  Transfer  ([) 


Time. 


See  Act  VIII.  of  1859  (5) 


Time  (kor  demanding  Security). 
See  Security  (3) 

Title. 

Although  when  parties  do  not   pos- 
ses* a prior  to  a  particular 

date,  they  may  fairly  make  it  a 

condition    that   no prior    to 

that  date  shall  be  required,  it  is 
not  fair  or  honest  to  say  that  the 

commences  on  a  certain  date 

when  it  does  not  commence  then, 
and  when  the  vendor  has  prior 
deeds  in  his  hands  which  show 
his to  be  bad 


305 


See  Onus  Probandi  (5) 

See  Privy  Council  Rulings  (4)  (26) 

See  Small  Cause  Court  {i) 


TOWFEER. 


See  Privy  Council  Rulings  (li) 

Tr4KSFER. 

k  landlord  by  allowing  sums  paid 
into  the  Collectoratc  by  a  third 
party   to  be  carried  to  his  credit, 

recognizes  the of  the  tenancy 

to     such     party    although     not 
registered. 

TUXSFERABLE  TENURE. 

See  Ejectment  (2) 

T&CSPASSER. 

See  Right  of  Occupancy  (i) 
U. 

t'SDER.  V  A  L  U  AT  I O  N . 

See  Fraud  (2) 

I'SE  ASD  OCCIPANCY. 

See  Limitation  (7) 

WRucTUARY  Mortgage. 
(i)In^  former  suit,  plaintiff  under  a 
,^  — ^claimed  recovery  of  the  mort- 
gaged property  on  the  allegation 
of  satisfaction  of  the  principal  by 

.  Vol.  XVIII. 


195 


Usufructuary  Mortgage — (ContC\iuedJ. 
reason  of  the  profits  exceeding  12 
per  cent,  interest,  but  having 
failed  to  prove  that  allegation,  his 
suit  was  dismissed:  Held  (i)  that 
as  no  objection  was  taken  at  first 
on  the  score  of  plaintiff  not  having 
deposited  the  principal  in  Court, 
it  must  be  consider^ed  to  have 
been  waived ;  (2)  that  the  case  put 
forward  by  plaintiff  did  not 
amount  toan  admission  that  there 
was  an  agreement  to  pay  1 2  per 
cent ;  and  (3)  even  if  it  did,  as  the 
ekrarnama  upon  which  plaintiff 
now  sued  did  not  stipulate  for  pay- 
ment of  interest,  plaintiff  was  enti- 
tled to  restoration  on  payment  of 
principal  alone 

(2)  In   a  suit  to  recover  land  in  the 

possession  of  the  mortgagee  under 

,  if  upon  taking  an  account  it 

appears  that  the  mortgagee  h^s 
been  fully  satisfied,  the  mortgagor 
is  not  only  entitled  to  have  his  pro- 
perty back,  but  (the  decision  in 
Marshairs  Rep.,  p.  112,  being 
overruled)  the  Court  is  bound  as 
a  Court  of  Equity  to  finally  deter- 
mine as  far  as  possible  all  questions 
concerning  the  subject  of  the  suit, 
the  parties  not  being  at  liberty  to 
re-open  the  account  taken  in  an- 
other suit 

(3)  In   seeking  to  have   the    account 

taken  and  to  have  it  ascertained 
whether  the  mortgagee  has  by 
means  of  the— -obtained  more 
than  12  per  cent,  interest,  and  that 
the  surplus  may  be  applied  in  re- 
duction of  the  principal,  the  mort- 
gagor is  not  asking  the  Court  to 
authorize  a  departure  from  the 
agreement  of  the  parties  (where 
the^e  is  one)  that  the  mortgage-  . 
debt  should  bear  no  interest  during 
a  certain  period 

(4)  The  onus  is  on  the  mortgagor  to 

prove  that  the  principal  has  been 
paid  and  on  the  mortgagee  to  show 
what  is  due  to  him  as  interest    . . . 

(5)  Failure    of  the    mortgagee    in  his 

duty  as  trustee  for  the  mortgagor 
to  keep  accounts  and  produce  pro- 
per accounts,  is  misconduct  wnich 
ought  to  be  taken  into  considera- 
tion upon  the  question  of  costs  ... 


V. 


Valuation. 


How  determined  with  reference  to  s.  7, 
Court  Fees  Aa( VI I.  of  1870),  in 
a  case  of  conflicting  claims 
where  applicant's  claim  was  to 
have  her  lands  irrigated  in  a 
certain  way 
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TNDEX  (civil  RrHNGS). 


W  ALVATio^— (Contin  ued), 

QueBre. — Whether  the  Court  had  pow- 
er to  consolidate  the  suits  at  this 
stage 
See  ASi  VIL  of  i8yo  (i)  (2)  (3) 
See  Appeals  (2) 
See  Sale  in  Execution  (g) 

Venue  of  Appeal.      • 

See  Execution  (7) 

Verbal  Contract. 

There   is    nothings   in    the    Registra- 
tion  Adl   which   renders   a 

between  Hindoos  invalid  or  in- 
operative 

Village  Chowkeedar. 

(i)  A  liability  on  the  part  of  a  land- 
holder to  pay  the  wages  of  a 

appointed  under  s.  21,  Regu- 
lation XX.  of  1 817,  cannot  be  in- 
ferred from  the  fact  that  the  chow- 
keedar's  salary  was  fixed  by  the 
heads  of  the  village,  and  appor- 
tioned among  the  householders 
without  objection  made  by  any  of 
ihcm,  but  must  be  proved 

(2)  A  chowkeedar  is  a  servant  within 
the  meaning  of  cl.  2,  s.  i,  \t\ 
XIV.  of  1859 


W. 


Waiver. 


Receipt  of  rent  is  not  per  se  a- 


Waste, 


21 


293 


298 


298 


of   every   previous    forfeiture   of- 
a  lease ;  it  is  only  evidence  of  a 

>  •  • 

See  yurisdiction  (5) 

See  Limitation  (5) 

See  Usufructuary  Mortgage  (i) 


See  Guardianship  of  Minors  (2) 
See  Privy  Council  (3) 


^A 


Watercourse. 

(i)  In  a  suit  to  have  a  pyne  filled  up,  on 
the  allegation  ot  injury  from  de- 
fendant's clearing,  where  it  was 
found  that  what  plaintiff  complain- 
ed of  had  not  been  done :  H  eld  that 
the  Lower  Appellate  Court  should 
have  dismissed  the  suit,  instead  of 
declaring   plaintiff's  right 

{2)  A  person  cannot  stop  by  an  em- 
bankment the  natural  course  of 
water  flowing  from  another  per- 
son's land,  through  his,  into  a 
third  person's  land,  unless  he  can 
make  out  some  special  right  to  60 
so 

(3)  The  course  of  water  ihrougli  the 
lands  of  several  people  is  a  part  of 
the  natural  condition  of  the  land, 
and  is  a  natural  incident 


Widow 
Will. 


See  Probate  of  Will  (i) 


See  Act  XXVII,  of  i860  (1) 

Witnesses. 

(i)  Where  there  was  no  proof  that  a 
defaulting  witness's  expenses 
were  not  tendered  to  him  by  the 
piirty  at  whose  instance  he  was 
summoned,  the  High  Court  on  ap- 
peal declined  to  order  that  wit- 
ness's evidence  to  be  taken  or  to 
take  it  themselves 

(2)  A  defendant's  saying  that  he  was 
willing  to  attend  when  he  showed 
no  reason  for  non-attendance  is  no 
lawful  excuse  for  evading  sum- 
mons as  a  witness 

See  Evidence  (13)  (17) 

See  Privy  Council  Rulings  {24) 

(34) 
See  Procedure  (i) 

Wrong- DOER. 

Sec  Dispossession  (i) 

Wrongfl'L  Possession. 

See  Onus  Proband i  (6) 
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CRIMINAL  RULINGS. 


Abetment. 


(i)  The  carrying  off  of  certain  buffaloes 

belonging  to  the  complainant  by 

.      order  of  the  accused,    and  the 

retention  of  them  in  the  custody 

ot  the  latter 's  servant  were  held 

to  amount  to  an of  theft  as 

defined  in  the  Penal  Code 
(2)  The  objection    that  the  Sessions 
Judge  was  not  justified  in  amend- 
ing the  charge  after  the  case  had 
been  decided,  but  that  he  should 
have,  if  he  thought  a  further  charge 
necessary,  directed  a  new  trial, 
was  overruled  as  coming  clearly 
within   the  purview  of    s.   420, 
Code  of  Criminal  Procedure,therc 
being  no  contention  that  the  ac- 
cused had  been  in  any  way  pre- 
judiced, or  that  -the  punishment 
awarded  for  the  theft  by  thejoint 
Magistrate  was  more  than  could 

have   been   awarded   for of 

that  offence 

(3)  The  lower  Criminal  Courts  cannot 

punish,  as  abettors,  persons  who 
gave  evidence  in  support  of  false 
charges  or  rather  charges  found  by 
such  Courts  to  be  false 

(4)  Section  108  of  the  Penal  Code  does 

not  contemplate  any  acts  of  sub- 
sequent   ,  or  provide  for  the 

punishment  of  such  offenders  ex- 
cept when  they  are  such  as  are 
defined  in  ss.  212  to  218 

(5)  It  is  not    necessary  to  constitute 

the  offence  of that  the  act 

abetted  should  be  com  mittcd    . . . 
See  Contempt  of  Lawful  Au^ 
thority  of  Public  Servant, 

^l$coNDIM6  Offender's  Property. 

(1)  The  High  Court  cancelled  a  pre- 
vious order  made  by  it  (under  an 
error  in  law  caused  by  a  misappre- 
hension of  the  facts)  directing  the 
.^restoration  of  the  moveable  pro- 
perty of  a   prisoner  which  was 
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AbscondingOffender'sProperty— ^Coii/i(;. 

under  attachment ;  the  Court  not 
having  been  informed  at  the  time 
that  the  property  in  question  had, 
under  s.  184,  Code  of  Criminal 
Procedure,  been  declared  to  be  at 
the  disposal  of  Government 
(2)  Property  so  declared  to  be  at  the 
disposal  of  Government  can  only 
be  restored  by  Government 

Accomplices. 

See  Evidence  (i) 

Accused. 

See  Evidence  (4) 
See  Witnesses  (i) 

AcauiTTAL. 

(i)  The  order  for  the  release  of  theac* 
cused  as  nirdosh  (guiltless)  was 

held  to  be  an  ,  and  not  a 

discharge,  and  therefore  to  have 
exempted  them  from  a  second 
trial  tor  the  same  offence 

(2)  Certain  persons  having  been  chaqg* 
ed  under  s.  352,   Indian  Penal 
Code,  the  hearing  of  the  case  was 
adjourned  to  a  certain  day  on 
which  complainant  having  report* 
ed  that  his  witnesses  were  present, 
they    were  called,   but  did    not 
reply.  The  accused  pleading ' '  not 
guilty,*'  the  Deputy  Magistrate 
acquitted  him  under  s.  272,  Code 
of  Criminal  Procedure.    The  Ses- 
sions Judge  having  referred  to  the 
High  Court  under  s.  434,  reported 
that  the  complainant  had   been 
present  agreeably  to  order  on  Sth 
April,  had  continued  to  be  present 
with  his  witnesses  from  5th  to  9ih 
April,  and  that  the  trial  had  been 
aojourned  to  suit  the  convenience 
of  the  Deputy  Magistrate,  and 
that  complainant's  plea  for  the 
temporary   absence  of  his  wit- 
nesses on  the  day  of  hearing  was 
that,  after  attending  from  8  to  10 
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AcauiTTAL — (Continued), 

o'clock,  they  had  gone  to  the  ba* 
zaar.  The  High  Court,  under  the 
circumstances,  quashed  the  pro- 
ceedings of  the  Deputy  Magistrate, 
and  directed  a  re-hearing  if  com- 
plainant wished  it 

Act  XIII.  OF  1859.    • 

See  Breach  of  Contract, 

Act  XIV.  of  1859. 

Section  15.    See  Land  Dispute  (3) 

ActXXIII.  OF  i860. 

Section  3.    See  Fine  (i) 

ActXXVII.ofi86o. 

See  Possession  (2) 

Act  XXXI.  of  1860. 

See  Arms. 

Act  XLV.  of  i860. 

Section  108.  See  Abetment  (4) 
Section  109.  See  Abetment  (5) 
Section  114.    See  Contempt  0/ Lawful 

Authority  of  Public 
Servant, 
Section  141.    See  Unlawful  Assembly. 
Section  188.    See  Contempt  of  Lawful 

Authority  of  Public 
Servant, 

Section  193.    See  False  Evidence  (2) 
Section  202.     See  Information  (2) 
Section  206.    See  Ftne  (4) 
Sections  212  to  218.     See  Abetment  (4) 
Section  264.    See  Weights  and  Mea^ 

sures. 


See  Stray  Cattle, 

See  Nuisance, 

See  Hurt  (i)  (2) 

See  Hurt  (1) 

See  Extortion, 

See  Hurt  (1) 

See  Stolen  Property, 

See  Dacoity, 

See  Forgery, 

See  Forgery, 
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Section  289. 
Section  290. 
Section  323. 
Section  327. 
Section  384. 
Section  384. 
Section  411. 
Section  412. 
Section  465. 
Section  468. 

Act  V.  of  1861. 

Sections  15  and  17.    See  ^Jurisdiction  (4) 

Chapter   XXII.    See  Breach  of  the 

Peace  (7) 

Act  XXV.  OF  1861. 

Section  15.  See  jurisdiction  (3) 
Section  23.  See  Jurisdiction  (3) 
Section  62.    See  Contempt  of  Lawful 

Authority    of  Public 

Servant, 
Section  62.    See  Full  Bench  Rulings 

(2) 
«        Section  62.    See  Haut, 

Section  62.    See  Stray  Cattle, 


Act  XXV.  of  iSei-^CCoutinuedj, 

Section  66.    See  Full  Bench  Rulings  (i) 
Section  68.    See  Jurisdiction, 
Section  131.  See  Procedure  (i) 
Section  169.  See  Prosecution  (i)(2) 
Section  184.  See  Absconding  Offen' 

der's  Property  (l) 
Section  250.  See  Discharge, 
Section  270.  See  Compensation, 
Section  272.  See  Acquittal  (2) 
Section  282.  See  Breach  of  the  Peace 

(0 
Section  288.  See  Breach  of  the  Peace 

(2)  (3)  (4)  . 
Section  290.  See  Recognisance  (i) 

Section  290.  See  Security  (i) 
Sections  304  and  304 A.     See  Culpable 

Homicide  not  amount- 
ing to  Murder  (l) 
Section  308.  See  Jurisdiction  (2) 
Section  318.  See  Breach  of  the  Peace 

(4)  (6)  (7) 
Section  318.  See  Land  Dispute  (2)  (4} 
Section  404.  See  Evidence  (t) 
Section  404.  See  Haut. 
Section  404.  See  High  Court  (1) 
Section  404.  See  Hurt  ( 1 ) 
Section  404.  See  Jurisdiction  (2) 
Section  415.  See  Cheating, 
Section  422.  See  Information  (2) 
Section  426.  See  Abetment  (2) 
Section  426.  See  Jury  {2) 
Section  426.  See  Nuisance  (1) 
Section  434.  See  Evidence  (2) 
Section  434.  See  High  Court  (2) 
Section  434.  See  Stray  Cattle, 
Chapter  XXII.    See  Breach  of  the 

Peace  (7) 

Act  Vll.  (B.C.)  of  1864. 

Sections  16  and  21.     See  Rowan nah. 

Act  XX.  of  1865. 

Section  II.    See  Mookhtar, 

Act  II.  (B.C.)  of  1867. 
See  Fine  <2) 

Act  I.  OF  1868. 

Section  2,  clause  18.    See  Registration* 

Act  VIII.  OF  1869. 

Section  384.     See  Registration, 
Act  VIII.  OF  1871. 

Section  80.    See  Registration, 

Adjournment. 

See  Witnesses  (i) 

Affray. 

See  Unlawful  Assembly- 

Amendment.  ^, 

See  Abetment  (2) 
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Appeal. 


See  Prisoners. 

See  Prosecution  (i)  (2) 


Arms  (Possession  of). 

(i)  The  proceedings  of  the  Magistrate 
directing  the  issue  of  a  summons 
to  appear,  and  of  a  warrant  of 
arrest  against  a  person  for  the— • 
without  a  license  under  Act  XXXI . 
of  1 860,  were  quashed  as  illegal . . . 

(2)  The  mere  possession  of  with- 
out  a  license  in  Gya  was  held  to 
be  no  offence  under  the  Arms  A<5\, 
XXXI.  of  i860,  the  provisions  of 
s.  32  of  that  Adt  not  having  been 
extended  to  that  District 


ASSBMBLT. 


See  Unlawful- 


Assessors. 


Bigamy. 


See  High  Court  (3) 
5eir  Jury  (2) 

B. 


« 
5^*  Marriage  (i) 


Breach  of  Contract. 

The  High  Court  declined  to  ex- 
ercise their  extraordinary  powers 
of  revision  in  a  case  in  which  the 
Joint  Magistrate  dismissed  a  com- 
plaint of under  A61  XIII.  of 

1859  on  the  ground  that  that  Act 
did  not  apply  to  this  contract, 
which  was  a  contract  to  work  at 
a  certain  factory 

Breach  of  the  Peace. 

(1)  The  kind  of  enquiry  required  to  be 

held  by  a  Magistrate  in  cases 
under  s.  282,  Code  of  Criminal 
Procedure,  is  a  full  judicial  enquiry, 
evidence  being  taken  in  the  pre- 
sence of  the  parties  charged,  and 
opportunity  given  for  the  cross- 
examination  of  witnesses 

(2)  Where  the  manager  of  an  indigo 

factory  is  obliged  to  enter  into 
recognizances  to  keep  the  peace 
under  s.  288,  Code  of  Criminal 
Procedure,  there  is  no  reason,  nor 
has  the  Magistrate  any  authori- 
ty, to  extend  the  order  to  the  pro- 
prietor of  the  factory  also  . . .  - 

(3)  The  statements  made  by  both  the 

contending  parties  before  the  Ma- 
gistrate must  be  regarded  as  evi- 
dence upon  which  the  Magistrate 
*  may  act  under  the  said  section,  if 
he  thinks  it  suflUcient,  without 
taking  further  evidence  upon  the 
subject 
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Breach  of  the  Peace — (Continued), 

(4)  There  is  no  reason  why  the  Magis- 

trate, if  he  is  satisfied  that  the 
circumstances  require  it,  should 
not  make  an  order  under  s.  318 
as  well  as  under  s.  288  ...       11 

(5)  By  actual  possession  is  meant,  not 

possession  by  putting  up  a  tent 
upon  the  land,*  nor  merely  bodily 
possession,  but  the  possession  of  a 
master  by  his  servant,  or  the  pos- 
session of  a  landlord  by  his  imme- 
diate tenant,  t.  e.,  the  person  who 
pays  rent  to  him  (not,  as  in  this 
case,  the  possession  of  a  superior 
landlord  to  whom  the  occupier 
of  the  land  did  not  pay  his  renth 
or  the  possession  ot  the  person 
who  has  the  property  in  the  land 
by  the  usufructuary  ...       %t 

(6)  There  is  nothing  in  the  law  which 

enjoins  the  serving  of  notice  upon 
all  the  co-sharers  in  an  estate 
which  may,  in  some  shape  or  other, 
form  the  subject  of  a  litigation 
under  s.  318  of  the  Cede  of 
Criminal  Procedure.  The  only 
parties  entitled  to  notice  are  those 
concerned  in  the  dispute  which  is 

likely  to  induce  a ...      54 

<7)  Although  there  is  no  provision  in 
Chapter  XXII.  of  the  Code  of 
Criminal  Procedure  for  the  sum- 
moning of  witnesses,  it  is  the 
duty  of  a  Court  in  cases  of  — 
under  s.  318,  if  the  parties  cannot 
produce  their  witnesses,  to  issue 
summonses  for  their  attendance        64 

See  Full  Bench  Rulings  (2) 

See  Haut. 

See  Land  Dispute, 

See  Recognizance  (2) 

See  Security  (i) 


Bye-Law 


See  Fine  (3) 


II 


••• 
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C. 


Cattle. 

See  Stray-^^^. 
Certificate. 

See  Possession  (2) 

Charob. 

See  Abetment  (2) 
See  Hurt  (i) 

Cheating. 

Where  the  accused  were  convicted 

of ^under  s.  415,  Penal  Code, 

— the  one  of  selling  watered  milk, 
and  the  other  an  mferior  sort. of 
sweetmeats :  they  Were  acquitted, 
the  former,  because  the  pur- 
chaser knew  and  was  told  the  milk 

c 
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Cheating — (Continued), 

W9S  watered,  and  so  there  was  no 
deception  ;  and  the  latter,  on  the 
ground  that  the  purchaser  might 
have  tasted  thesweetmeats  before 
buying,  and  the  sweetmeats  were 
not  composed  of  any  material  in- 
jurious to  health  ...       6i 

See  Forgery, 

Civil  Court. 

See  Prosecution  (i)  (2) 

COMMITMBNT. 

See  False  Evidence  (l)  (2) 

Commutation. 

See  Fine  (i) 

GOMPRNSATION. 

An  award  of under  s.  ayo,  Code 

of  Criminal  Procedure,  was  set 
aside  as  illegal  in  a  case  of  cri- 
I  minal  force  and  theft  or  robbery, 
because  the  charge  was  in  part  one 
of  theft  or  robbery,  which  did  not 
come  under  Chapter  XV.  and  be- 
cause criminal  force  really  was 
used  to  the  complainant  ...         6 

Complainant. 

See  Indigo  Crops. 

Complaint. 

See  Full  Bench  Rulings  (i) 
See  Indigo  Crops, 
See  jurisdiction  (3) 

Contempt  of  Lawful  Authority  of  Pub- 
lic Servant. 

Where,  by  direction  of  Government, 
the  Magistrate  promulgated  an 
order  under  s.  62,  Code  of  Cri- 
minal Procedure,  directing  all 
persons  to  abstain  from  hook- 
swinging  or  other  self-torture  in 
public,  and  from  the  abetment 
thereof,  and  no  such  order  was 
upon  the  record,  the  High  Court 
annulled  the  conviction  of  the 
prisoners  by  the  Deputy  Magis- 
trate under  ss.  188  and  1 14,  Penal 
Code,  for  having  knowingly  dis«> 
obeyed  that  order  ...      30 

Co-SHARBRS« 

See  Breach  of  the  Peace  (6) 
Criminal  Force. 

See  Compensation.  » 

Criminal  Procedure  Code. 

See  AS  XXV,  of  i86 1. 

Criminal  Trespass. 

•^    In  the  definition  of j  the  entry 

and  the  intention'  'with  which  a 


Criminal  Trespass — (Continued), 

party  enters  are  the  essentials. 
Thus,  where  A  and  B  all  along 
asserted  their  prescriptive  right  to 
fish  in  a  lake  free  of  rent,  and  C 
had  failed  to  establish  the  relation- 
ship of  landlord  and  tenant  in  a 
suit  brought  by  him  under  A61 X. 
of  1859  to  get  rent  from  them; 

HELD  that  no  convictk)n  for 

could  be  had  against  A  and  B,  and 
that  C's  remedy  was  l)y  suit  in  the 
Civil  Court,  either  to  eject  them 
if  he  treated  them  as  trespassers, 
or  to  have  them  declared  liable  to 
pay  him  rent  for  the  future 

See  Nuisance  ti) 

See  Trespass, 

Crop. 

See  Mischief 

Cross-examination. 

See  Breach  of  the  Peace  (i) 
See  Witnesses  {2) 

Culpable  Homicide  (not   amounting 
TO  Murdkr). 

Where  an  old  woman  of  70  so  beat 
a  lad  of  iS  as  to  cause  his 
death,  and  the  Assistant  Commis- 
sioner was  of  opinion  that  the 
beating  was  in  the  shape  of  chas- 
tisement such  as  a  mother  would 
inflict  on  a  disobedient  child,  and 
convicted  the  accused  under 
s.  304  A  of  the  Penal  Code, 
held  that  the  Assistant  Commis- 
sioner had  no  jurisdiction  in  the 
case,  and  that  he  should  have  com- 
mitted the  accused  for  trial  before 
the  Sessions  Court  on  a  charge 
under  s.  304 

D. 
Dacoity. 

Mere  possession  of  stolen  articles  of 
trifling  value  does  not  warrant  the 
presumption  that  the  receiver 
knew  them    to    have    been    the 

proceeds  of  a ,  or  had  acquired 

them  from  one  whom  he  knew  or 
believed  to  be  a  dacoit 

Discharge. 

A  Magistrate,  after  he  has  discharged 
the  accused  under  s.  250  of 
the  Code  of  Criminal  Procedure, 
has  power,  if  circumstances  appear 
to  him  to  require  it,  to  take  up 
the  case  again  and  to  re-try  and 
convict  the  accused ;  and  the  cir- 
cumstance that  he  was  led  Jto 
enter  upon  the  second  enquiry^ 
and  second  trial  by  an  erroneouS 
order  made  by  the  Sessions  Judge 
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DiscHARGB-^fContinuedJ. 

is  no  ground  for  setting  aside  his 
proceedings  and   the  conviction 
See  Acquittal  <r) 

Doubt  (Benefit  of) 

See  Prisoners, 


E. 


ExauiRv. 


Error. 


See  Breach  of  the  Peace  (i) 
See  Evidence  (3) 


Evidence. 

(1)  Where,  although  the  Judge  thought 

I  hat  the of  two  witnesses  was 

inadmissible  against  the  prisoner 

as  being  the of  accomplicei 

yet  hedid  not  think  the in  the 

case  legally  sufficient  to  justify  the 
conviction  of  the  prisoner,  the 
High  Court  declined  to  interfere 
under  s.  404,  Code  of  Criminal 
Procedure,  considering  that  the 
question  of  admissibility  was  a 
quite  different  matter  from  that 
of  credibility 

(2)  Section  434,  Code  of  Criminal  Pro- 

cedure, gives  the  High  Court  no 
power  to  interfere  in  a  case  where 
the  difference  of  opinion  between 
the  Magistrate  and  the  Judge  is  as 
to  the  credibilitv  of  certain  wit- 
nesses. The  Magistrate's  order 
may  bean  improper  one ;  but  it  was 

passed  upon  legally  sufficient , 

and  cannot  be  termed  illegal 

(3)  The  Deputy  Magistrate  (under  the 

impression  that  the  answer  would 

be  hearsay )  objected  to  the 

petitioner's  vakeelaskingawitness 
as  to  what  was  the  first  statement' 
made  by  prosecutor  toHiim  imme- 
diately after  the  alleged  occur- 
rence. His  decisionwith  regard  to 
petitioner  was  set  aside,  and  the 
case  sent  back  for  a  fresh  decision 

(4)  The  identification  of  an  accused 
after  the  — —  for  the  prosecution 
has  been  completed,  will  not  be 
legally  sufficient  if  there  is  no- 
thmg  to  show  that  the  witnesses 
were  on  their  oaths  at  the  time 
the)'  made  the  identi6cation 

See  Breach  of  the  Peace  (i)  (3) 

See  False  Evidence, 

See  Grievous  Hurt, 

See  Information  (2) 

See  Prisoners, 

See  Weights  and  Measures  ( i ) 


ttc 


CUTIOBT. 


See  Fine  (4) 


39 


Extortion. 

The  making  use  of  real  or  supposed 
influence  to  obtain  money  from  a 
person  against  his  will  under 
threat,  in  case  of  refusal,  of  loss  of 

appointment,    is within    the 

meaning      of      s.      384      of  the 
Penal  Code 
See  Hurt  (i) 


Factory. 


F. 


See  Breach  of  Contract, 


16 


33 


False  Evidence. 

(1)  The  Magistrate  before  whom  the 

offence  of  intentionally  giving 

in  a  judicial  proceeding  is  commit- 
ted, may  himself  try  and  commit 
the  persons  so  offending^ 
(2)  The  commitment  of  certam  persons 
charged,  under  s.  193,  Penal  Code, 
.with  intentionally  giving  in  a 
judicial  proceeding,  was  held  to  be 
illegal,  inasmuch  as  the  sanction  of 
neither  the  Court  before  or  against 
which  the  offence  was  committed, 
nor  of  some  other  Court  to  which 
such  Court  is  subordinate,  was 
eivcn 

Fine. 

(1)  According  to  s.  3,  Act  XXIH.  of 

i860,  a of  Rs.  180  cannot  be 

commuted  to  imprisonment  for  a 
longer  term  than  four  months  ... 

(2)  A  sentence   of  rigorous   imprison- 

ment in  default  of  payment  of 

passed  under  Act  II .  of  1 867  (B.C.)' 
was  set  aside,  the  notification  of 
the  Government  extending  the 
Act  to  Jungipore  not  having  been 
published  in  thre«successive  num- 
bers of  the  Government  Gazette 

(3)  Where  the  accused  was  convicted 

of  having  infringed  a  Bye- Law  of 
the  Howrah  Municipality,  and 
was  fined  i  rupee  for  the  offence, 
and  also  to  pay  a  daily — of  2  rupees 
till  he  complied  with  the  Bye-Law, 
the  High  Court  remitted  the  daily 
— -as  illegal,  but  declined  to  ex- 
ercise its  extraordinary  powers  by 

setting  aside  the of  i   rupee 

which  was  inflicted  for  an  offence 
actually   committed    ... 

(4)  To  bring  a  case  under  s.  206  of  the 

Penal  Code,  there  must  be  a  frau- 
dulent removal,  sale,  or  transfer 
of  property,  or  of  some  interest 
therein,  intending  thereby  to  pre- 
vent that  property  from  being 
taken  as  a  forfeiture  or  in  satis- 
faction of  a  — 
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Forgery. 

Held,  that  where  a  person's  object 
was  to  deceive  his  employer  by 
falsifying  account-books  which 
were  in  his  custody,  such  decep- 
tion being  likely  to  cause  damage 
to  his  employer,  he  was  rightly 
convicted  und^r  s.  468  of— with 
intent  to  cheat,  instead  of  under 
s.  465  of  simple   — 

Full  Bench  Rulings. 

(i)  On  receipt  of  a  complaint,  the  Ma- 
gistrate of  a  district  is  not  bound, 
under  s.  66,  Code  of  Criminal 
Procedure,  to  examine  the  com- 
plainant before  referring  the  com- 
plaint to  a  Subordinate  Magis- 
trate. The  examination  of  the 
complainant  by  the  Magistrate 
to  whom  the  case  is  referred  is 
sufficient  for  the  regularity  of  the 
proceedings  ... 
(2)  A  Magistrate  or  other  officer  exer- 
cising the  powers  of  a  Magistrate 
is  legally  competent  under  s.  62, 
Act  XaV.  of  1 86 1,  to  issue  an 
order  prohibiting  a  land-holder 
from  holding  a  haut  on  any  parti- 
cular spot  on  his  estate  on  parti- 
cular days,  on  the  ground  that 
such  an  order  is  likely  to  prevent 
a  riot  or  an  affray 

G. 
Gribvous  Hurt. 

To  establish  a  charge  of ,  it  is  not 

necessary  to  prove  that  the  accus- 
ed struck  the  complainant  so  se- 
verely as  to  endangerthe  latter 's  I ife 


Gya. 


See  Arms  (2) 


H. 


Haut. 


Where    a    new was  established 

about  half  a  mile  from  a  long  estab- 
lished market,  and  the  Deputy 
Magistrate  was  of  opinion  that 
the  holding  of  the  two  hauts  on 
the  same  days  of  the  week  would 
induce  a  breach  of  the  peace,  held 
that  the  order  passed  by  the  De- 
puty Magistrate,  under  s.  62  of  the 
Criminal  Procedure  Code,  direct- 
ing petitioner  to  abstain  from 
holding  his  —  on  certain  days,  was 
not  beyond  his  power  or  out  of 
his  jurisdiction  to  pass,  and  there- 
fore was  one  with  which  the  High 
Court  could  not  interfere  under 
s.  404 
See  Full  Bench  Rulings  (2) 
High  Court. 

(I)  There  is    nothing  in  s.  404,  Code 
of    Criminal    Procedure,   which 


46 


18 


High  Court — (Continued), 


obliges  the 


to    interfere ; 


47 


22 


22 


and  in  cases  in  which  it  is  clear 
that  substantial  justice  has  been 
done,  the  Court  is  not  bound  and 
ought  not  to  interfere,  even  if,  on 
some  small  point  of  law,  the  Judge 
below  has  made  a  mistake 

(2)  The  taking  by  the  Sessions  Judge 

of  a  different  view  of  the  evidence 
from  that  taken  by  the  Magistrate 
is  not  ground  for  a  reference  to 

the under  s.  434,  Criminal 

Procedure  Code 

(3)  Where  there  is  a  failure  of  justice 

or  where  the  prisoner  has  been  prc- 
judiced  by  the  defective  samming 

up  of  the  J  udge,  the ;—  can 

interfere  either  by  dischargingthe 
prisoner  if  the  evidence  on  the 
record  is  not  sufficient  to  convict 
him,  supposing  the  trial  to  have 
taken  place  with  the  aid  of  asses- 
sors, or  to  direct  a  fresh  trial  ... 

See  Breach  of  Contract  (l) 

See  Fine  (3) 

See  jurisdiction  (2)  (4) 

See  Jury  (l)  (2) 
Hook-Swinging. 

See  Contempt  of  Lawful  Au* 
thoriiy  of  Public  Servant, 

Housr. 

See  Possession  (2) 
Hurt. 

(i)  Where  a  person  scourged  another 
with  nettles,  in  order  to  extract 

Rroperty  from  the  sufferer,  and  the 
f  agistrate  tried  the  case  as  oneof 

(under  s.  323,  Penal  Code) 

and     extortion     (s.     384),     al- 
though the  accused  ought  to  have 
been  charged  under  s.  327,  and 
tried  by  the  Court  of  Sessions, 
the     High    Court    declined    to 
interfere  under  s.  404,  Code  of 
Criminal  Procedure,  and  direct  a 
new  trial,  believing  that  substan- 
tial justice  had  been  done  in  the 
case  •; 
(2)  Where,  according  to  the  prisoner  s 
own  confession  (which  was  the  only 
direct  evidence  against  her),  she, 
with  a  view  to    chastising   the 
deceased,  her  daughter  of  8  or  10 
years  of  age,  for  impertinence,  but 
without  any  intention  of  killing  her, 
gave  her  a  kick  on  the  back  and 
two  slaps  on  the  face,  the  resuk  of 
which  was  death—HELD  that  the 
conviction  should  be  under  s.  3^3' 
Penal  Code,  of  voluntarily  caus- 
ing   ,  and  the  punishmenfconc 

year's  rigorous  imprisonment « •• 
See  Grievous  Hurt. 
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Imprisonment. 

S€e  Fine  ( i ) 

See  Registration  (i) 

Indigo  Crop. 

In  a  case  in  which  the  servant  of  an 
Indigo  Planter  preferred  a  charge 
a^^ainst  certain  parties  for  cutting 

and   carrying  away  which 

was  in  his  charge,  the  Joint  Magis- 
trate dismissed  the  charge  on  the 
ground  that  a  more  responsible 
servant  ought  to  have  laid  the 
complaint :  Held  that  the  Joint 
Magistrate  ought  to  have  tried 
the  case  ...       55 

Information. 

(i)  Intentional  omission  is  the  gist  of 
theoffence  of  a  zemmdar  omitting 
to  give regarding  an  offence      22 

(2)  Per  Kempt  J' — Before  a  person  can 
be  convicted  of  an  offence  under 
s.  202,  Penal  Code,  there  must  be 
legal  evidence(  I)  that  he  has  know- 
ledge or  reason  to  believe  that 
some  offence  has  been  committed; 
(2) an  intentional  omission  to  give 

any respectin^^  that  offence  ; 

and  (3)  that  he  is  legally  bound 

to  give  that .     In  this  case, 

the  Sessions  Judge  having  found 
th.it  there  was  no  evidence  at  all, 
s.  422,  Code  of  Criminal  Pro- 
cedure, did  not  apply,  as  that 
section  only  authorizes  an  Appel- 
late Court  to  direct  additional  evi- 
dence to  be  taken  where  there  is 
some  primd facie  evidence  bearing 
upon  the  guilt  or  innocence  of  the 
accused,  but  not  where  there  is  no 
evidence  at  all. 

Per  Glover,  J, — ^The  Sessions  Judge, 
having  found  that  an  offence 
wascommitted,and  that  the  accus- 
ed were  bound  by  law  to  give 

respecting  it,  but  that  there  was 
not  on  the  record  evidence  of 
their  omission  to  give  that — ,  was 
competent  under  s.  422  to  order 
the  deficiency  to  be  supplied ; 
the  object  of  that  section  being 
the  prevention  of  a  guilty  per- 
son's escape  through  some  care- 
less or  ignorant  proceedings  of  a 
Magistrate,  or  the  vindication  of 
a  wrongfully  accused  person's 
innocence  where  the  same  care- 
lessness or  ignorance  has  omitted 
•  to  record  circumstances  essential 
••    to  the  elucidation  of  truth         ...       31 


Intention. 

See  Criminal  Trespass  (i) 

See  Information  (i) 

See  Weights  and  Measures  (l) 

J- 

Joint  Magistrate. 

See  yurjsdii^ion  (3) 
Jurisdiction. 

(1)  One  Magistrate  has  no  authority 

to  set  aside  the  order  of  another 
Magistrate  .  .       40 

(2)  When  cause  is  shown  by  party 
under  s.  308  of  the  Code  of 
Criminal  Procedure,  it  is  the  duty 
of  a  Magistrate  to,  and  he  must,  en* 

?[uire  whether  there  is  a  thorough- 
are  within  the  meaning  of  the 
section,  and  whether  there  is  an 
obstruction.  It  cannot  be  said  that 
in  entering  upon  that  enquiry  he  is 

not  acting  within  his .  If  he 

decides  any  point  of  law  errone- 
ously, the  case  falls  under  s. 
404  of  the  Code  ;but  if  he  decides 
upon  evidence  before  him,  the  case 
does  not  come  within  the  section 
in  question,  even  if  his  decision 
upon  the  evidence  be  an  erroneous 
one ;  nor  is  an  erroneous  decision 
upon  the  evidence  an  excess  of 

which  would  enable  the  Hi^h 

Court  to  interfere  under  its 
general  power  of  superintendence      41 

(3)  A  Joint  Magistrate  who  has  been 
vested  with  the  full  powers  of  a 
Magistrate  of  a  district,  and  to 
whom  a  case  is  duly  made  over 
by  the  Magistrate,  is  competent 
under  ss.  15,  23,  and  68  of 
the  Code  of  Criminal  Procedure 
to  initiate  proceedings  withoutany 
formal  complaint  against  parties 
other  than  tnose  mentioned  in  the 
original  complaint  ...       43 

(4)  Where  a  Magistrate  appointed 
special  constables  under  s.  17,  Act 
V  of  1 86 1,  on  the  ground  that 

*a  murder  had  occurred  and  he  was 
apprehensive  that  frequent  mur- 
ders would  take  place,  it  was  held 
that  his  order  was  illegal,  that 
section  referring  to  cases  of  unlaw- 
ful assembly,  riot,  or  disturbance 
of  the  peace  only  ;  but  that  as  the 
order  was  one  of  a  purely  execu- 
tive nature,  the  High  Court  had  no 
power  to  interfere  with  it.  The 
Magistrate  should  rather  have  pro- 
ceeded under  s.  15  of  the  Act,  and 
applied  for  sanction  to  an  increase 
in  the  Police  force  ...      67 

See  Abetment  (3) 

See  Criminal  Trespass,  * 
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JvRiSDiCTiou^CConiinuedJ, 

See    Culpable    Homicide    not 

amounting  to  Murder. 
See  False  Evidence  (i) 
See  Full  Bench  Rulings  (2) 


Jury. 

(I)  Where 


■convicted  a  prisoner 


contrary  to  th€wcharee  of  the  Ses- 
sions Judge,  which  charge  was  held 
by  the  High  Court  to  have  been  a 
proper  charge,  the  High  Court 
refused  to  interfere  although  it 
concurred  with  the  Sessions  Judge 
in  thinking  that  the  verdict  of  the 

was  not  correct.     The  case 

was  one  in  which  an  application 
could  not  be  made  to  the  Govern- 
ment :  but  as  regards  the  Court, 
the  petitions  were  rejected 

(2)  Where  a  trial  was  held  with  a 

instead  of,  as  it  ought  to  have  been, 
with  assessors,  the  High  Court  re- 
fused, with  reference  to  the  pro- 
visions of  s.  426,  Code  of  Criminal 
Procedure,  to  reverse  the  sen- 
tence as  it  could  dispose  of  the 
appeal  on  the  evidence  instead  of 
merely  restricting  itself  to  the 
point  of  law 

L. 

Land  Disputb. 

(1)  A    Magistrate    is    bound,    before 

attaching  the  property  in  dispute, 
to  take  evidence  to  ascertain  who 
was  in  actual  possession  of  the 
subject  of  dispute,  and  to  record 
his  grounds  for  being  satisfied  that 
a  breach  of  the  peace  was  likely  to 
occur 

(2)  The  order  of  a  Deputy  Magistrate 

in  a  preliminary  proceeding  under 
s.  318,  Code  of  Criminal  Proce- 
dure, requiring  both  parties  to 
produce  "  a  written  statement  of 
their  respective  c/fli'm5  iotlie  share 
in  dispute,"  v/sisheldio  mean  that 
the  parties  were  to  file  their  state- 
ment in  respect  of  their  claims  to 
possession ;  and  the  Deputy 
Magistrate  having  subsequently 
retamed  in  possession  the  person 
whom  he  found  in  possession,  his 
proceeding  was  considered  suffi- 
cient, notwithstanding  that  the 
order  passed  by  him  was  adverse 
to  an  absent  co- sharer 

(3)  In  a  ,  the  Magistrate  having 

found  one  party  to  be  in  posses- 
sion, had  no  power  to  give  the 
opposite  party,  found  not  to  be  in 
possession,  permission  to  cultivate 
the  disputed  land  pending  the 
decision  of  any  possessory  action 


'  Land  Dispute — (Continued). 

he  might  bring  under  s.  15,  Act 
XIV.  of  1859 
(4)  Section  318,  Code  of  CriminaJ  Pro- 
cedure, refers  only  to s,  but  not 

to  a  dispute  as  to  the  right  to  col- 
lect the  rents  of  a  joint  undivided 
estate  in  a  certain  proportion. 
The  latter  must  be  dealt  with 
under  Circular  Order  No.  10  of 
1 8th  April  1863,  and  s.  26,  Regu- 
lation V.  of  181 2,  as  amended  by 
Regulation  V.  of  1827 

See  Breach  of  the  Peace  (4) 
Landholders. 
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24 


License. 


See  Information  (i) 

See  Arms  (1)  (2) 
M. 


Magistrate's  Powers. 
See  Discharge, 
See  jurisdiction  (i) 

Mahomedan  Law. 

See  Marriage  (2) 

Market. 

See  Hatit, 

Marriage. 

(i)  Where  a  woman  was  convicted  of 
marrying  a  second  time  during  her 
first  husband's  lifetime,  the  High 
Court,  while  thinking  it  not  neces- 
sary to  reduce  the  punishment 
passed  by  the  Sessions  Judge, 
observed  that,  taking  the  circum- 
stances of  the  case  into  considera- 
tion, the  extreme  youth  of  the 
accused,  and  the  influence  she  was 
no  doubt  subjected  to,  a  nominal 
punishment  would  have  sufficed 

(2)  The   nikah   form   of   is  well 

known  and  established  among 
Mahomedans.     The   issue  of  a 

nikah would   be  legitimate 

under  the  Mahomedan  Law     .•• 

Mischief. 

A  conviction  for was  quashed  in  a 

case  where  it  appeared  that  the 
complainant  had  formerly  de- 
stroyed a  crop  belonging  to  the 
accused,  and  the  latter,  instead  of 
complaining  at  once,  merely  bided 
his  time  and  then  took  the  com- 
plainant's crop 

Mookhtar. 

The  mere  writing  of  a  petition  for  a 
party  who  afterwards  presents 
that  petition  himself  is  not  *'  act- 
ing" as  a in  a  Criminal  Court 

within  the  meaning  of  s.  ili  Act^ 
XX.  of  1865 
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N. 


New  Trial. 


NoTic*. 


See  Abetment  (2y 
See  High  Court  (3) 
See  Hnrt{\) 


See  Breach  9/  the  Peace  (6> 


I^UISANCB. 

The  petitioners  who  filled  up  a  portion 
of  a  ditch  or  drain  which  formed 
part  of  a  public  way,  and  which 
belonged  to  the  public,  instead  of 
being  convicted  of  a  — -  punish- 
able ondef  s.  290,  Penal  Code, 
was  convicted  of  criminal  trespass. 
But  inasmuch  as  they  had  not 
been  sentenced  to  a  heavier  pun- 
ishment than  might  have  been 
awarded  if  they  had  been  con- 
victed of  a ,  the  High  Court, 

acting  under  s.  426,  Code  of  Cri- 
minal Procedure,  declined  to  in- 
terfere 

O. 

Obstruction. 

See  jurisdiction  (2) 

P. 

Pbnal  Code. 

See  Act  XLV.  of  i860. 

POSSESSIOK. 

(i)  Meaning  of  actual  ^^-^In  s.  318, 
Code  of  Criminal  Procedure     ... 

|2)  A  certificate  under  Act  XXVII.  of 
i860  only  authorizes  the  holder 
thereof  to  collect  the  debts  due  to 
the  estate  of  a  deceased  person, 
but  dbe^  not  entitle  him  to  recover 
or  to  takc-*J — erf  any  property 
belonging  to  the  deceased  from  any 
pet^son  unto  may  be  'vh  — ^  (whe- 
ther wron^til  or  rightful)  of  that 
property.  The  Magistrate  ooght 
to  maintain  t^e  person  in  *  ^'S  and 
ledve  the  other  party  to  bring  a 
Mit  in  a  Civil  Court  to  prove 
his  title  to  the  property  indepen- 
dently of  the  certificate 
See  Dacoity, 
See  Land  Dispute, 

Pmsomption. 

See  Dacoity. 

I^ISOHBRS. 

It  is  mistaken  view  of  the  law  to  sup- 
pose that in  appeal  ought  to 

nave  the  benefit  of  any  doubt  with 
reference  to.  any  portion  of  the 
evidence.  iThe  doubt  shown  must 
be  of  the  strongest  kind  before  the 
Appellate  Court  should  )>e  justified 
*tn  interf^ilig  '   s  ... 

•  See  Witnesses  \i) 
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Procedure. 

Petitioner  was  charged  with  the  Iheft 
of  certain  money  found  in  his  house 
and  acquitted.  Proclamation  ha v«> 
ing  been  made  for  claimants  to 
come  in  and  claim  the  property,  no 
one  appeared,  where  upon  peti- 
tioner preferred  his  claim,  and 
asked  the  Assisfant  Magistrate  to 
summon  certain  witnesses,  but 
the  .Assistant  Magistrate  refused 
to  do  so,  and  disallowed  his  claim, 
the  Magistrate  on  app^l  declin- 
ing to  iniferfere.  On  reference  by 
the  Judge,  the  High  Court  held 
that  the  Assistant  Magistrate  was 
bound  to  summon  the  witnesses 
named  by  the  petitioner,  set  aside 
that  officer's  order,  and  directed 
him  to  dispose  of  the  case  after 
taking  due  steps  for  securing  the 
attendance  of  th6  wknesses  in 
question 

See  Full  Bench  Rulings  {i) 

See  High  Court  (3) 

See  Jury  <2) 

See  Land  Dispute  <i) 

See  Possession  (2) 

Prosbcution  (Sanction  for). 
.    (1)  The  words  **  such  sanction  may  be 
.  given  at  any  time''  in  s.  169,  Code 
of  Criminal  Procedure,  must  be  - 
Construed  reasonabty,  and  ''  any 
time' '  means  a  time  which  does  not 
unduly  prejudice  the  party  to  be 
prosecuted,  or  put  him  in  a  worse 
position  than  he  was  before 
No  appeal  lies  against  a  Judge's 
order  sanctioningsuch  prosecutioti 


R. 


(2) 
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Recognizance. 

<i)'lt  is  illegal  and  contrary  to  s.  9go, 
Code  of  Criminal  Proeaduire,  to 

takea  second before  the  period 

fixed  in  the  first has  expired 

(2)  Where  a  person  has  been   bound 

down    by not  to    commit    a 

breach  of  the  peace,  the  amount 
of  the— cannot  be  recovered 
from  him  if  he  is  guilty  of  an 
offence,  such  as  theft,  which  does 
not  amount  to  a  breach  of  the 
peace,  or  which  is  not  likely  to 
occasion  a  breach  of  the  peace... 
See  Security  (i)  (2) 

Reference. 

See  High  Court  (2) 

Rbgistratioe^. 

Under  Act  I.  of  1B68,  s.  2,  cl.  18,  the 
Sessions  J  udge  should  have  speci- . 
fied  in  his  warrant  whethj^r  th'fe  1  ift- 
prisonment  awarded  to  a  person 
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IVDIX  (CROnNAt   RULmOS). 


Registration— (^Coif/fWM^dy. 

convicted  under  s.  80,  Act  V 1 1 1 .  of 
187 1 ,  should  be  simple  or  rigorous ; 
but  as  he  had  omitted  this  at  the 
proper  time,  simple  imprisonment 
should  now  be  set  forth  in  the 
sentence  and  warrant 

Regulation  V.  op  i8rt. 

Section  26.    See  Land  Dispute  (4) 

Regulation  V.  of  1827. 

See  Land  Dispute  (4) 

Re-hearing. 

See  Acquittal  (2) 

Right  op  Private  Defence. 

The of  person  and  property  was 

not  allowed  to  be  pleaded  in  a  case 
where  there  was  no  fear  of  an 
assault  such  as  is  described  in  the 
clauses  of  s.  100  of  the  Penal  Code, 
and  where  the  prisoners  used 
deadly  weapons  (spears)  and 
killed  two  unarmed  persons 
whom  they  found  ploughing  land 
which  the  prisoners  believed  to  be 
theirs 


Riot. 


Robbery. 


See  Full  Bench  Rulings  (2) 
See  Compensation, 


RtSWANNAH. 

A  was  convicted  under  s.  16,  Act  VII. 
( B.  C.)  of  1 864,  and  B  under  s.  2 1 
of  the  same  Act ;  the  former  with 
having  had  in  his  possession  salt 

not  covered  by  a ,   and   the 

latter  with  having  sold  to  A  the 
said  salt : 

Held  that  the  conviction  of  A  under  s. 
16  was  illegal,  the  salt  in  his  pos- 
session having  been  a  portion  of 
salt  for  which  B  had  taken  out  a 

;  but  that  the  conviction  of  B 

under  s.  2 1  was  proper,  as  he  had 
failed  to  certify  the  salt  sold  byhim 
to  A  on  the  back  of  the ... 


Salt. 


S. 


See  Rowannah, 


Sanction. 


See  Prosecution  {Sanction  for). 


^Second  Trial. 

See  Acquittal  (3) 
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I  Security. 

(1)  Notwithstanding  that  a  person  has 
been  bound  down  by  bond  to  keep 
the  pMcace  for  a  stated  period,  a 
Magistrate  has  power,  under 
s.  290  of  the  Code  of  Criminal' 
Procedure,  to  increase  the  amount 

of  the required   before  the 

expir>r  of  that  period  ...    g 

(2)  A    Magistrate  is  not  justified   in 

increasing  the  amount  of and 

in  demanding  sureties  on  a  sum- 

mons to  show  cause  which  pro- 
vided only  for  a  recognizance  of 
much  smaller  amount,  and  made 
no  mention  of  sureties  at  all     ..:    61 

Seized  Property. 

See  Procedure, 

Sessions  Judge. 

See  Discharge, 
See  High  Court  (2) 

Special  Constables. 

See  Jurisdiction  (4) 

Stolen  Property. 

(I)  A  conviction  of  an  offence  under 
s.  41 1  of  the  Penal  Code  was  set 
aside  in  the  absence  of  e\'idencc 
on  the  record  that  the  property 
was  Government  property,  that  it 

was ,  or  that  the  accused  knew 

or  had  reason  to  believe  it  was 
stolen  ...    65 

See  Dacoity. 

Stray  Cattle. 

The  order  of  a  Deputy  Magistrate 
prohibiting  the  owners  of  cattle 
from  allowing  their  animals  to 
stray,  and  a  conviction  under 
s.  289  of  the  Penai  Code  against 
the  accused  for  permitting  his 
pony  to  stray,  were  quash^  as 
filial  upon  a  reference  under 
s.  434  of  the  Code  of  Criminal 
Procedure  ...     21 


Summons. 


See  Breach  of  the  Peace  (7) 
See  Security  (2) 


Sweetmeats. 

See  Cheating, 


Theft. 


T. 

See  Abetment  (i)  (2) 
See  Compensation, 


Thoroughfare. 


See  jurisdiction  (2) 
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INDKX   (CRldlltAL  RUUNGS). 


I. 


Torture. 


See  Contempt  of  Lawful  Autho- 
rity of  Public  Servant. 

Transfbr  of  Property. 
See  Fine  (4) 

Trespass. 

A  charigre  of involves  an  offence 

under  the  Penal  Code  which  a 
Magistrate  is  bound  to  enquire 
into  by  taking  evidence  and 
deciding  the  case  according  to  law 

Trial. 

See  False  Evidence  (i) 
See  New  Trial. 
See  Second  Trial. 

U. 

Unlawful  Assembly. 

There  is  no  ground  for  the  distinction 

between  an as  a  premed  itated 

act  and  an  affray  as  a  sudden 
one  ;  for  according  to  s.  141 ,  Penal 
Code,  an  assembly  which  was  not 
unlawful  when  it  assembled  may 
subsequently  become  an 

W. 

Watered  Milk. 

See  Cheating. 

WUGHTS  AND  MEASURES. 

Intention  is  an  essential  part  of  the 
offence  of  fraudulently  using  false 
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Weights  and  Mkksvkb,^-— (Continued). 

instruments  for  weighing  ;  and  in 
the  absence  of  any  evidence. of 
such  intention  in  this  case,  the 
Court  quashed  the  conviction  and 
directed  the  return  of  the  fines  ... 
Wife. 

See  Marriage  (i) 

Witnesses. 

(1)  Where  the  omission  of  a  Magis- 

trate, in  committing  a  prisoner,  to 
enter  on  the  record  the  names  of 
certain  persons  who    had    been 

named  as for  the  defence  at 

the  Sessions,  wa^  brought  to  the 
notice  of  the  Judge,  and  an  order 
was  made  by  the  Judge  reouiring 

the to  be  served,  but  tnc 

did  not  appear,  and  the  Judge 
tried  the  prisoner  in  their  absence 
and  refused  an  adjournment  in 
order  to  their  production,  the 
High  Court  held  that  the  prisoner 
was  entitled  to  have  the  benefit  of 
the  examination  of  the  —  in 
question,  and  directed  the  Judge 
to  examine  them  accordingly    ... 

(2)  A  witness  ought  to  be  allowed  on 

cross-examination  to  qualify  or 
correct  any  statement  which  ne 
has  made  in  his  examination-in- 
chief 

See  Breach  of  the  Peace  (7) 

See  Evidence. 

See  Procedure, 


Z. 


Zemindar. 
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See  Information  (i) 
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RULES  AND  ORDERS  OF  THE  HIGH  COURT. 


ivil  C.  Memo.  No.  9. — R^arding  de- 
spatch of  Monthly  Returns  by  the 
dmail  Cause  Courts 

livil  C.  Memo.  No  10. — For  ensuring  uni- 
formity in  the  preparation  of  the  Com- 
parative Tables  **  Original  Jurisdic- 
tion'- and  '*  Appellate  Jurisdiction"  in 
the  Annual  Reports 

Jivil  C.  Memo.  No.  11.— Classification  of 
values  of  assets  of  estates  to  be 
entered  in  the  Tabular  Form  annexed 
to  Civil  C.  O.  No.  20  of  187  i 

*ivil  C.  O.  No.  19.— Revised  scale  of 
stationery  allowances  sanctioned  by 
the  Financial  Department  for  all 
Offices  in  Bengal 

Civil  C.  O.  No.  20. — Cost  of  service  of 
notice  of  appeal  on  respondent  how 
and  when  to  be  paid 

Civil  C.  O.  No.  21. — Arrangements  as  to 
the  Sittings  ofjudges  of  two  or  more 
Smai/ Cause  Courts 

Civil  C.  0.  No.  22. — Regarding  the  sale 
of  a  particular  descgption  of  paper 
b)'  the  vendors  of  Court  Fees  Stamps 
when  adhesive  stamps  come  to  be  ex- 
clusively used 

Civil  and  Crim.  C.  O.  No.  23. — Regarding 
the  submission  of  Judicial  Indents  for 
stationery  by  Civil  and  Criminal 
authorities 

Civil  C.  O.  No.  24. — C.  O.  No.  13  of  4th 
June  1870  withdrawn 

Civil  CO.  No.  25. — Applications  under  s. 
12,  Act  VIII.  of  1859,  and  s.  4,*Act 
XXIII.  ofi86i 


CivilC.O.No.26. — Certificated  Mookhtars 
allowed  access  to  record -rooms  of 
Mofussil  Civil  Courts  ...        7 

Civil  C.  O.   No.  27.— Account  prescribed 

in  C.  O.  No.  9  to  be  kept  in  English...        8 

Civil  C.  O.  N0.28. — Earnings  of,  and  pro- 
cesses served  by,  extra  peons,  to  be 
shown  ...        8 

Criminal  C.  O.No.  3. — Language  of  War- 
rants sent  for  execution  to  another 
District,  where  a  different  language 
is  used  ...        9 

Criminal  C.  O.  No.  4. — Directions  as  to 
the  manner  in  which  the  record  of 
Criminal  Appeals  and  References 
should  be  made  up  ...        9 

Criminal  C.  O.  No.  5. — Examination  of 
Vernacular  Registers  of  Fines  by  Ses- 
sions Judges  no  longer  requireci       ...       10 

Civil  C.  O.  No.  29. — Suspends  C.  O.  No. 
18,  dated  i6th  May  last,  and  calls 
for  report  as  to  the  practice  in 
respect  of  making  deductions  from 
proceeds  of  property  sold  in  execu- 
tion ...       10 

Civil  C.  O.  No.  30. — States  that  in  making 
over  charge  of  the  current  duties  of 
their  ofBces,  Civil  Authorities  should 
act  under  the  provisions  of  s.  8  of  the 
Bengal  Civil  Courts  Act,  and  not 
under  Circular  Order  No.  131,  dated 
6th  February  1835,  which  is  now 
obsolete  ...       11 

Civil  C.  Memo.  No.  14. — Calls  for  report 
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The  2 1  St  March  1872. 

Prestni  : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 

Possession  ^  PnrchaMr  from  Heir  —  Grantees 
from  Widows — Mokomire^,  Dnr-mokurru- 
ree,  Putnee,  and  Dur-putnee  Rights. 

On  Appeal  from  the  High  Court  at 
Calcutta,^ 

Sheroocoomaree  Debia 

versus 

Keshab  Chander  Bosoo  and  others. 

Id  a  former  ^uit  appellant  sought,  as  purchaser  from 
Ae  heir  to  a  former  proprietor,  to  establish  her  mokut' 
rurcv  ri|fht  to  certain  lands  as  against  the  grantees  from 
the  widows  of  such  proprietor,  upon  the  death  of  the  last 
sarvimnf  widow.  She  obtained  a  decree  establishing 
Mb  right,  and,  on  proceeding  to  takeout  execution,  was 
opposed  by  the  respondents,  who  claimed  the  lands  as 
Mag  ^puinee  tenure  which  had  been  sold  by  auction 
rar  arrears  of  rent  due  by  B.  S.,  the  iormcr  putneedar, 
ud  which  had  been  purchased  by  K,  B.  and  H.  B.,  who 
>id  granted  a  <^wr-^^Mf^  of  the  same  to  the  respoo- 
wats  in  1849.  In  12(41  there  was  a  proceeding  before 
oe  Magistrate  as  between  the  grantees  of  the  dur- 
fiokurruree  right  under  the  widows  and  B.  S.,  the  put^ 
*^^^i  the  result  of  which  investigation  was  that  the 
flMpstrate  ouieted  the  former  in  possession  as  dur- 
^^oharrureedars  under  the  widows,  and  ordered  the 
Mnetdar  to  institute  a  suit  in  the  Civil  Court  to  en- 
wtt  his  claim,  which  suit  was  never  brought. 

Jhe  claim  of  the  respondents  was  tried  as  a  regular 

*"5j^tween  the  objectors  (respondents)  as  plaintiffs, 

jBome decree- holder  (appellant)  as  defendant,  and  was 

Jpded  m  favor  of  the  respondents  in  the  lower  Courts. 

^•ppeal  to  the  Privy  Council,  their  Lordships  held 

**t  the  proceeding  in  1841  was  conclusive  of  the  present 

^t  as  showing  that  the  actual  possession  then  was  in 

^paiJtees  of  the  widows  j  that  it  was,  in  the  highest 

'''^>  improbable  that  the^,  having  established  their 

5Pj**>nr  right  against  B.  S.,  would,  without  a  strug- 

2'J*'^ allowed  themselves  to  be  turned  out  of  posses- 

■*hythei|  relatives  as  purchasers  of  the  same  B.  S.'s 

^n«  the  judgment  of  Kemp  and  Markby,  JJ., 
"'^  «st  February  1867, 


right ;  that  the  possession  of  the  grantees  was  obtained 
and  continued  under  the  widow's  title,  and  was  referable 
solely  to  the  title  which  was  now  vested  in  the  appellant ; 
and  that  the  right  of  the  appellant  should,  in  nowise,  be 
affected  by  the  acquisition  of  the  putnee  title  in  1849. 

This  is  an  appeal  from  the  High  Court  of 
Judicature  at  Calcutta;  and  also,  by  special 
leave,  from  two  judgments  and  decrees  of  the 
Zillah  Judge  of  West  Burdwan.  As  the 
suit  was  not  heard  on  the  merits  by  the 
High  Court,  and  as  the  whole  case  is  open 
on  the  decisions  of  the  Zillah  Judge,  it  is 
only  necessary  for  their  Lordships  to  deal 
with  the  latter. 

The  case  is  shortly  this ; — 

The  appellant  instituted  her  original  suit 
under  these  circumstances.  She  alleged 
that  the  property  in  question  was  hers  by 
purchase  from  the  person  who  became  en- 
titled to  it  as  heir  of  a  former  proprietor, 
on  the  death  of  the  last  survivor  of  the  four 
widows  left  by  such  proprietor.  The 
widows,  she  alleged,,  had  made  a  grant  to 
Modhoosoodun  Bosoo  and  Bhoyrub  Chunder 
Bosoo,  which  grant  would,  of  course,  deter- 
mine on  the  death  of  the  last  surviving  widow. 
Upon  such  death  she  instituted  her  suit 
against  the  said  Modhoosoodun  and  Bhoyrub 
Chunder  and  others  in  assertion  of  her  right 
as  purchaser  from  the  heir,  arid  obtained  a 
decree  establishing  such  right  as  against  the 
defendants  in  that  suit,  and  took  possession 
in  the  usual  form  by  planting  bamboos  in 
execution  of  the  decree.  The  litigation  in 
this  suit  was  very  hostile.  The  heirship 
of  the  appellant's  vendor  was  disputed  strenu- 
ously, and  it  was  only  after  appeal  to  the 
High  Court  that  her  right  was  finally  estab- 
lished. The  lands  in  question  were  alleged  by 
the  appellant  to  have  been  held  by  mokurru- 
ree  tenure  under  the  Rajah  of  Burdwan,  but 
were  included  in  a  part  of  the  RajahV 
zemindary,  which  he  had  granted  in  putnee, 
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and  the  result  of  that  state  of  things  would, 
of  course,  be  that  the  mokurrureedars  were 
entitled  to  the  possession  of  the  lands,  pay- 
ing the  rents  reserved  by  their  grant  to  the 
putneedar,  as  middleman  between  them  and 
the  zemindar. 

When  the  appellant  came  to  take  out  exe- 
cution of  her  decree^  other  members  of  the 
B0800  family,  who  had  not  previously  inter- 
vened in  the  suit,  objected  to  such  execution, 
on  the  ground  that  they  were  the  persons 
really  in  possession  under  a  better  title,  which 
was  thus  alleged : — 

Keshub  Chunder  Bosoo  said  :  ''  That  lot 
Beesoonundunpore,  &c.,  seven  mouzahs  in 
Purgunnah  Bistoopore  (being  the  puinee 
tenure  above-mentioned),  having  been  sold  at 
auction  for  the  arrears  of  rent  due  by  Beer 
Sing  Baboo,  Khetternauth  Bosoo  and  Hung- 
seswur  Bosoo  purchased  the  same  on  the  i5ih 
May  1849.  In  the  year  1256,  Khetternauth 
Bosoo  granted  the  durputnee  of  his  half  share 
to  me,  and  Hungseswur  Bosoo  granted  the 
durputnee  of  his  half  share  to  Ram  Chunder 
Bosoo,  and,  since  that  time,  we  have  been 
in  khas  possession  of  the  same/' 

On  this  claim  being  so  made,  it  was  put 
in  course  of  trial  as  a  regular  suit  between 
the  objectors  (the  first  three  respondents) 
as  plaintififs,  and  the  decree-holder  as  defend- 
ant, as  provided  by  law  in  that  behalf. 

The  alleged  purchase  in  1849  ^^  "^  ^^^~ 
puted,  nor  is  the  fact  of  the  actual  posses- 
sion of  the  property  by  the  Bosoo  family,  or 
some  of  them,  denied ;  the  appellant's  case 
being  that  what  was  so  purchased  was  the 
interest  of  the  puineedar,  and  that  the 
alleged  possession  was,  in  truth,  a  possession 
under  the  mokurruree  title  derived  from 
the  widows,  as  above  stated,  and,  therefore, 
a  possession  not  adverse  to,  but  supporting, 
her  (the  appellant's)  title. 

The  Court  of  first  instance  was  of  that 
opinion,  and  gave  judgment  as  follows: — 

'*I  consider  the  mokurruree  rights  of  the 
decree-holder  to  be  true.  If  the  plaintiffs 
have  a  puinee  right,  they  can  obtain  the 
rent  from  the  female  defendant." 

The  suit  of  the  objectors  was,  therefore, 
dismissed  with  costs. 

On  appeal  to  the  Zillah  Judge,  he  at  first 
thought  that  the  suit  had  not  been  instituted 
with  sufficient  and  proper  allegations,  and  de- 
cided against  the  plaintiffs  on  that  technical 
ground ;  but  the  High  Court  having  remand- 
ed it  to  be  tried  on  the  merits,  the  Zillah 
»Judge  proceeded  to  try  it,  and  gave  judg- 
ment against  the  appellant,  on  the  ground 


stated  in  page  96  of  the  "  Record,"  the  sid>- 
stance  of  which  is :  "  The  long  and  ondispnt- 
ed  possession  of  the  plaintiffs  gives  rise  to  a 
strong  presumption  of  their  title  being  good ; 
the  onus  of  proving  a  strict  legal  tide  lid 
on  the  party  seeking  to  disturb  such  posses- 
sion. The  defendant  cannot  disturb  the 
possession  of  plaintiff  without  proving  posses- 
sion within  twelve  years.  Defendant  has 
given  no  proof  of  possession  within  twelve 
years.  On  the  contrary,  her  witnesses  prove 
the  plaintiff's  possession.  There  is  no  proof, 
indeed,  that  defendant  has  ever  collected  the 
rents,  or  has  ever  paid  rent  to  the  puineeder. 
And  she  produces  no  title-deeds  and  do  rfr* 
liable  proof  that  her  vendor  was  ever  in  pos- 
session. It  appears  to  me  that  the  onlj 
ground  on  which  the  defendant  stands  is 
that  the  under-tenure  subordinate  to  the  /«/• 
nee  is  called  a  mokurruree  in  various  old 
papers,  one  if  not  more  of  which  is  a  copy 
of  a  copy.  This  is  quite  insufficient  to  prove 
a  title."  And,  for  these  reasons,  ihejadgmeBt 
of  the  lower  Court  was  reversed,  and  (he 
appeal  decreed. 

On  special  appeal,  the  High  Court  held 
that  the  case  had  not  been  really  tried  on  the 
true  merits,  that  is  to  say,  under  what  title 
the  khas  or  actual  possession  had  been  held, 
and  remanded  it  for  re-trial,  and  directed 
that  such  re-trial  should  be  in  the  presence 
of  the  putneedars  and  the  zemindars,  so  as 
to  make  a  final  decision. 

Such  re-trial  was  had.  The  Zillah  Jud^ 
adhered  to  his  former  decision.  His  judg- 
ment is  contained  in  a  few  lines  as  follows  :— 

''  There  is  no  proof  whatever  that  the 
possession  of  the  dur-putneedars  is  the  same 
as  the  alleged  possession  of  the  *  dur^puinee- 
dars'  (the  grantees  of  the  widows).  De- 
fendant's witness  acknowledges  that  a  former 
suit  for  rent  was  instituted  some  seven  or 
eight  years  ago  by  Ram  Chunder  Bosoo, 
styling  himself  dur-puineedar.  The  putnee 
title  is  proved,  and  the  putneedars  acknow- 
ledge the  dur-putnee.  But  there  is  no  proof 
whatever  of  the  existence  of  the  mokurru- 
ree, and,  for  the  reasons  given  in  my  jndg- 
ment  of  the  9th  August  1865,  I  believe 
that  no  mokurruree  has  ever  existed  as  sepa- 
rate from  the  putnee^  though  the  latter  tenure 
may  have  been  occasionally  styled  a  mokvf- 
ruree.  Therefore,  clearly,  the  dur-puinet' 
dar  is  entitled  to  his  claim." 

It  appears  to  their  Lordships  that  the 
Judge  must  have  overlooked  the  most  material 
evidence  in  the  case.  The  title  alleged  by 
the  dur-puineedars  was  a  title  acquired  in 
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\  1849  to  the   patnee  which   had  previously 
I  been  Beer  Singh's. 

Now,  in  1841,  there  was  a  proceeding  be- 
\  fore  the  Magistrate,  in  which  the  above-named 
\  nodhoosoodun  and  Bhyrab  Chunder  Bosoo 
:  Were  plaintiffs,  and  the  same  Beer  Singh  and 
;  one  Kristo  Pershad,  his  mookhtear,  were 
;  defendants,  in  which  the  whole  title  and  the 
:  nspective  rights  of  the  parties,  as  they  then 
I  stood,  were  gone  into  and  investigated. 

Modhoosoodan  and  Bhyrub  Chunder  then 
!  expressly  alleged  their  title  as  grantees  of 
I  the  '' dar-mokurruree  "  right  under  the  wi- 
i  dows,  and  their  possession  under  such  title, 
tod  then  insisted,  as  the  appellant  now 
\  insists,  that  the  putneedar's  right  was  only 
I  la  the  reserved  rent. 

As  the  result  of   that   investigation,  the 
Magistrate  found  in  favor  of  the  then  plaint- 
iffs that  they  were  and  had  been  in  posses- 
Bon    as    dur-mokurrureedars     under    the 
I  widows;  and  he,  accordingly,  by  his  order, 
I  qaietedthem  in  such  possession,  and  remitted 
I  the  putneedar   to   institute    a   suit   in    the 
Civil  Court  to  enforce  his  claim.     No  such 
suit  was  brought. 

It  appears  to  their  Lordships  that  this 
proceeding,  unless  its  effect  can  be  altered  by 
-fome  other  cogent  evidence,  is  conclusive 
of  the  present  case. 

In  the  year  1841,  the  actual  possession 
vas  clearly  in  the  grantees  of  the  widows ; 
aod  any  subsequent  possession  by  other 
aembers  of  their  families  must  be  presum- 
ed and  taken  to  be  a  possession  by  their 
.permission  and  with  their  consent,  unless 
the  contrary  is  very  clearly  shown.  If  a 
widow  or  person  claiming  under  a  widow 
coold  destroy  the  title  of  the  heir  by  al- 
lowing a  friend  or  relative  to  have  twelve 
^years'  possession  of  the  estate,  no  heir 
would  be  safe. 

In  this   case   there   is   nothing  to   show 
that  the  possession  was  other  than  permis- 
;  ttve;  and,  on  the  other  hand,  there  is  very 
ttODg  evidence   confirmatory   of   the   pre- 
miption  that  it  was  permissive. 

Tlieie  is,    moreover,    considerable   parol 

evidence  that  the   possession   was  a  joini- 

iunily  possession,  and  important  document- 

^  IQ[  evidence  to  the  same  effect.     Amoiigst 

-  wise  documents  are  a  bond,  and  a  suit  upon 

Akbond  showing  that  the  purchase  of  the 

jiitaee,  although  made  in  two  names  only, 

iL  Ehetternath  Bosoo   and    Hungseswur 

fiBQo,  w%s  really  made  on  behalf  of  thein- 

I^Md  of  Modhoosoodun,  Ram  Chunder, 

Ihynib  Chunder,  and  Keshub  Chunder  (Mo- 

boosoodun  and  Bhyrub  Chunder  -being  the 
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two  dur-mokurrureedars).  There  are  also 
on  record  a  petition,  purporting  to  be  a  peti- 
tion of  Khetternath's,  and  filed  as  far  back 
as  1858,  claiming  to  be  a  co-sharer  in  the 
dur-mokurruree  taken  from  the  widows  in 
the  name  of  his  brother  Modhoosoodun ; 
and  a  similar  petition,, of  the  same  date,  of 
one  Eshan  Chunder  Bosoo,  claiming  in  like 
manner  to  be  a  co-sharer  in  the  dur-mokurrU' 
ree  taken  in  the  name  of  his  uncle,  Bhyrub 
Chunder. 

All  the  probabilities  of  the  case  lead  to 
the  same  conclusion.  It  is  in  the  highest 
degree  improbable  that  Modhoosoodun  and 
Bhyrub  Chunder,  having  established  their 
possessory  right  against  Beer  Singh,  would, 
without  a  struggle,  have  allowed  themselves 
to  be  turned  out  of  possession  by  their  rela- 
tives as  purchasers  of  the  same  Beer  Singh's 
right.  And  it  is  equally  improbable  that, 
if  they  were  not  in  possession,  but  the  pos- 
session was  in  their  relatives  (the  putnee- 
dars),  they  would  have  lirigated  the  original 
suit  in  the  way  in  which  it  was  litigated. 

Their  Lordships  are  clearly  of  opinion  that 
the  family  or  families  of  the  Bosoos  were 
in  joint-possession,  that  such  possession  was 
obtained  and  continued  under  the  widows' 
title,  and  is  to  be  referred  solely  to  the  title 
which  is  now  vested  in  the  appellant,  and 
that  the  right  of  the  appellant  can  in  no- 
wise be  affected  by  the  acquisition  of  the 
putnee  title  in  1849. 

The  Zillah  Judge  seems  to  have  thought 
throughout  that  the  mere  production  of  the 
purchase  of  title  acquired  in  1849  and  the 
possession  by  the  purchaser  subsequent  to 
that  year  were  sufficient  to  establish  his 
right.  If  he  had  rightly  apprehended  (as 
was  clearly  pointed  out  to  him  by  the  High 
Court)  that  such  purchase  and  possession 
were  perfectly  consistent  with  the  appellant's 
case,  if  that  case  were  true — if  he  had  con- 
sidered the  proceeding  in  1841,  and  ascer- 
tained in  whom  the  possession  then  was  and 
under  what  title,  and  had  inquired  whether 
any  change  had  been  made  in  such  possession 
between  1841  and  1849,  or  whether  ihere 
had  been  any  change  in  the  possession  con- 
sequent on  the  purchase  in  the  latter  year, 
and  how  that  change,  if  any,  had  been  e£F6ct- 
ed— there  would  not  have  been  what  their 
Lordships  cannot  but  consider  a  serious 
miscarriage  of  justice. 

Their  Lordships  will  humbly  recommend 
to  Her  Majesty  that,  notwithstanding  the 
decree  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal  of  the  21st  Feb- 
ruary   1867    on    the    special    appeal,    th*" 
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judgments  and  decrees  of  the  Zillah  Judge 
of  West  Burdwan,  dated  respectively  the 
gth  August  1855  and  the  2nd  August  1866, 
ought  to  be  reversed,  and  that  the  decree 
of  the  Principal  Sudder  Ameen  of  West 
Burdwan  of  the  21st  July  1864  ought 
to  be  affirmed,  with  a  declaration  that  the 
appellant  is  entitled* to  possession  of  the 
property  claimed,  and  that  the  suit  ought 
to  be  remanded  to  the  High  Court  of  Judi- 
cature, with  directions  to  cause  the  decree 
of  the  Principal  Sudder  Ameen  of  the  21st 
July  1864,  to  be  executed  in  due  course 
of  law,  and  to  take  an  account  of  the  mesne- 
rents  and  profits  of  the  property  claimed, 
to  be  repaid  to  the  appellant  by  the  respon- 
dents, Keshub  Chunder  Bosoo,  Redaynath 
Bosoo,  and  Ahladinee  Dossee  ;  and  their  Lord- 
ships will  further  report  to  Her  Majesty  that 
the  said  respondents  ought  to  pay  to  the 
appellant  her  costs  of  the  proceedings  before 
the  Principal  Sudder  Ameen  and  before  the 
Judge  of  the  Zillah  Court  of  West  Burdwan, 
and  that  the  costs  (if  any)  paid  by  the  ap- 

Eellant  in  the  Zillah  Court  be  repaid  to  her 
y  the  respondents. 

And  the  respondents  are  also  to  pay  to 
the  appellant  the  costs  of  this  appeal. 


The  26ih  March  1872. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 

Presumption  (from  delay) —Long  Possession — 
AUnviai  Lands— Re-formations— Accretions. 

On  Appeal  from   the  late  Sudder  Dewany 
Adawlut  at  Calcutta* 

Sham  Chand  Bysack 

versus 

Kishen  Proshad  Surma. 

The  presumption  that  usually  arises  against  those 
who  slumber  on  their  rif^hrs  is  the  stronger  when  ap. 
plied  to  rights,  the  subject-matter  of  which  (as  in  the 
case  of  ckuTs)  is  in  a  constant  state  of  change,  and  the 
proof  of  which  is  rendered  more  than  usually  diflScuit  by 
lapse  of  time. 

Id  tbb  case  plaintiffs  ought  to  oust  from  possession 
persons  who  had  enjoyed  the  property  in  question  f roip 
1835  to  the  present  time ;  and  as  he  was  responsible  For 
nearly  twenty  years  of  that  delay,  the  Privy  Coundl 
required  to  be  satisHcd  by  dear  proof  the  grounds  which 
he  altegedfor  disturbing  a  pos-ession  of  sucm  longcuiuinu- 
ance,  and  were  of  opinion  that  plaintiff  had  failed  to  prove 


•  From  the  judgment  of  Trevor,  Loch,  and  Steer,  J  J ., 
dated  31st  January  i66i. 


his  case,  inasmuch  as  he  had  not  proved  the  lands  iriii 
had  re-formed  (if  lands  had  re>forraed  in  the  bed  of  tl 
river)  to  have  been  the  same  as  those  which  beloagedl 
his  predecessors  and  had  been  diluviated,  oorlud] 
proved  his  title  upon  the  ground  of  the  locus  in 
being  an  accretion  to  any  lands  of  which  he 
possessed. 

This  was  a  dispute  between  two  ri| 
proprietors,  holding  estates   respectively 
the  opposite  sides  of  an  Indian  river, 
cerning  certain  churs  formed  in  the  com 
of  that  river,  each  landed  proprietor  mail 
taining  that  he  was  entitled  to  those 
as  appertaining  to  his  estate. 

The  case  of  the  plaintiff  was  in  sabstaoi 
this,  that  he  was  the  owner  of  a  taiook  cali< 
Meer  Syud  Mahomed,  together  with  certiij 
other  persons  of  the  surname  of  Chowdhi 
that  his  ancestors,  by  reason  of  their  poss 
sion  of  this  taiook,  were  entitled  to  tworAs^ 
in  the  channel  formed  by  the  junction 
two  rivers,  the  Booreegunga  and  the  Dhnne^ 
suree;  that  those  chursy  one  named 
otherwise  Kodalia,  and  the  other  Bhedi 
were  what  is  called  diluviated,  that  is,  cove 
ed  by  water,  some  fifty  years  or  more  a{ 
Chur  Goag  was  said  to  be  diluviated  inl 
great  measure,  though  not  wholly  (indeed] 
has  never  been  quite  diluviated),  as  long 
as  the  year  1814.  The  other  chur^  Bhedi 
was  diluviated  somewhere  about  the  y( 
18 1 7  or  18 18.  The  case  of  the  plaintiff 
that  those  churs  had  gradually  re-appeai 
chiefly  owing  to  a  change  in  the  course 
the  river;  in  fact,  that  they  have  re-foi 
upon  their  original  sites  not  many  years  af 
they  were  diluviated ;  and  he  gave  evidei 
of  measuring  from  time  to  time  those  cki 
as  they  re-appeared,  and  exercising  acts 
ownership  upon  them.  Among  other  acts 
of  ownership,  he  gave  evidence  of  a  lease 
granted  by  the  Chowdhries,  who  were  co- 
shareholders  with  him  in  the  estate  of  Meer 
Syud  Mahomed,  to  a  person  of  the  name  of 
Douceit  in  1829  for  a  term  of  five  years,  and 
that  Doucett  cultivated  indigo  upon  a  portion 
of  the  locus  in  quo.  It  is  to  be  observed, 
however,  that  there  is  evidence  on  the  othei 
side  of  Doucett  having  taken  the  precantion 
of  also  obtaining  a  lease  from  the  proprietoi 
on  the  opposite  bank. 

According  to  the  plaintiff's  evidence,  he 
was  in  as  complete  possession  as  the  subject- 
matter  admitted  of,  at  all  events  up  to  th< 
year  1832,  when  this  litigation  with  th< 
I  ripaiian  proprietor  on  the  other  side  of  th< 
river,  who  owned  a  taiook  of  the  name  0 
liuckibully,  commenced. 

It  is  not  necessary  to  refer  to  the  proceed 
ings  which  took  place  before  the  Magistrate 
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from  1832  to  1835,  further  than  to  state  their 
result,  which  appears  to  have  been  this : 
The  plaintiff,  or  rather  ihose  under  whom  he 
BOW  claims,  were  put  into  possession  of  chur 
Goag,  or,  at  all  events,  a  portion  of  chur 
Goag,  and  they  have  remained  in  possession 
of  that  portion  from  that  time  to  this.  Bur, 
in  the  year  1835,  an  order  was  made  for  put- 
ting the  defendant's  father,  Gopal  Pershad,  in 
possession  of  chur  Bhedur.  Actual  posses- 
sion would  appear  to  have  been  delivered  in 
1836,  and  Gopal  Pershad  and  his  son,  the 
present  defendant,  have  remained  in  posses- 
sion of  chur  Bhedur  from  that  day  to  this. 

The  plaintiff,  having  been  dispossessed,  as 
be  alleges,  in  the  year  1836,  of  this  chur 
Bhedur,  did  not  institute  this  suit  for  the 
purpose  of  recovering  that  possession  until 
the  year  1847.  He  does,  indeed,  make  some 
attempt  to  explain  this  delay  by  stating  that, 
in  the  interim,  what  is  called  a  resumption- 
suit  was  instituted  in  respect  to  these  lands. 
As  to  the  proceedings  in  that  suit,  it  is  not 
necessary  for  the  present  case  to  refer  to 
more  than  this,  that  the  proprietor  of  Mouzah 
Backtbully,  on  the  opposite  side  of  the  river, 
^)pears  to  have  instituted  a  proceeding  against 
the  Government,  with  a  view  of  obtain- 
mg  possession  of  the  lands  in  dispute,  and 
lome  more,  upon  payment  of  the  Government 
levenue.  As  to  a  portion  he  succeeded,  that 
he  now  occupies,  and  in  respect  of  that  there 

\  19  no  dispute.     As  to  the  lands  now  in  ques- 

I  lion  be  failed,  and  undoubtedly  the  Collector 
did  find  that  the  plaintiff  was  entitled  to  those 

I  lands.  That  decision,  however,  was  subse- 
quently set  aside,  on  the  ground  that  the 
Collector  had  no  jurisdiction  to  make  it,  his 
jorisdiction  being  confined  to  determining  the 
questions  which  arose  between  the  owner  of 
Buckibally  and  the  Government,  and  not 
txiending  to   deciding  on    the    conflicting 

i  claims  of  landowners. 

I     It  appears  also  that,  in  the  interim  between 

I  1836  and  the  institution  of  this  suit,  there 

[  'W  some  family-suit  with   respect  to  this 

;  Jroperiy.     Their    Lordships,    however,   are 

w  opinion  that  ho  sufficient  explanation  has 

"Wn  given  for  the  very  long  delay  on  the 

^  of  the  plaintiff  in  instituting  this   suit. 

~|p"^c  presumption  usually  arises  against 

I    «8e  who  slumber  on  their  rights,  it  is  the 

*^gcr  when  applied  to  rights  of  this  des- 

'^^ption,  the  subject-matter  of  which   is   in 

Jconstaijit  state  of  change,  and  the  proof  of 

Jich  ji^rendered  more  than  usually  difficult 

*y  lapse  of  time.    The   hardship   may  be 

V^  of  calling  upon  persons  who  have  been 


long  in  undisturbed  possession  of  such  pro- 
perty for  strict  proof  of  their  title  after  land- 
marks may  have  been  washed  away,  or 
witnesses  may  have  died  ;  indeed,  in  this  case, 
it  would  appear  that  Gopal  Pershad,  the 
then  owner,  died  before  the  institution  of 
this  suit,  and  possibly  Gopal  Pershad's  evi- 
dence might  have  been^f  an  important  char- 
acter, which  his  son  could  not  supply. 

But  the  delay  in  the  institution  of  this 
suit  is  not  ihe  only  delay  with  which  the 
defendant  (plaintiff  })  is  chargeable,  for  the 
judgment  in  this  suit  was  given  so  long  asro 
as  1861  ;  the  appeal  was  brought  in  1862*; 
and  in  1863  ^^^  record  was  lodged.  Some 
years  afterward?,  in  the  year  i868,  the 
defendant  (plaintiff.')  filed  a  supplemental 
record,  but  he  did  not  lodge  a  case  until 
the  year  1871,  so  that  there  has  been  a  delay 
of  nearly  eight  or  nine  years  wholly  unex- 
plained in  the  prosecution  of  this  appeal. 

The  case  then  stands  thus :  The  defendant 
(plaintiff?)  seeks  to  oust  from  possession  per- 
sons who  have  enjoyed  this  property  from 
the  year  1835  to  the  present  time,  and  for 
nearly  twenty  years  of  that  delay  he  is  re- 
sponsible. Under  these  circumstances,  their 
Lordships  certainly  require  to  be  satisfied  by 
clear  proof  of  the  grounds  which  he  alleges 
for  disturbing  a  possession  of  such  long 
continuance. 

This  suit  began  in  the  year   1848,  and 
it    lasted     to    the    year    1861.     It    is   not 
necessary  to  refer  at  length  to  its  history. 
It  may  be  enough  to  say  that,  at  an  early  stage, 
in  the  year   1848,  a  local  investigation  was 
held  by  an  Ameen  of  the  name  of  Monier, 
which  appears  to  have  resulted  in  favour  of 
the   plaintiff.     Subsequently  to  that,   there 
was  a  hearing  in  1850,  before  the  Principal 
Sudder  Ameen,   who  decided   against  the 
plaintiff,  upon  the  ground  of  the  Statute  of 
Limitations.     The  case,  on  appeal,  was  sent 
back  to  be  re- heard,  in  order  that  the  grounds 
of  that  judgment  might  be  more  clearly  slat- 
ed.    It  was  again  heard  in  1852,  and  again 
decided  against  the  plaintiff  on  the  plea  of 
the    Statute  of  Limitations,   the    Principal 
Sudder  Ameen  at  the  same  time  expressing 
a  somewhat  strong  opinion  against  the  plaint- 
iff's case  generally.     Subsequently,  the  case 
was  again  sent  back  to  be  re-heard  upon 
the  merits,  and,  previous  to  its  re-hearing 
upon    the    merits,    another  local  investiga- 
tion  was  ordered   before  the   Moonsiff  of 
Naraingunge,  which  took  place  on  the  30th 
January  1858,  whereupon  the  report  of  the^ 
Moonsiff    was    against  the  plaintiff.    The 
Principal  Sudder  Ameen,  on  the  hearing  of 
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the  cause,  indeed  set  aside  the  Moonsiff's 
repent,  which  he  considered  unsatisfactory, 
and  decided  substantially  all  the  issues  in 
favour  of  the  plaintiff.  The  case  then  came  on 
fee  appeal  before  the  High  (Sudder  ?)  Court, 
and  it  is  against  this  judgment  that  the  pre- 
sent appeal  is  lodged. 

It  has  been  conten3ed  that  the  High  (Sud- 
d^  ?)  Court  mistook  the  law  as  applicable  to 
this  case,  and  that  their  decision  is  in  contra- 
vention of  two  cases — one,  Mussamut  Imam 
Banda  v.  Hurgobind  Ghose,  reported  in  the 
4th  Moore's  Indian  Appeals,  p.  403,*  and  an- 
other in  the  1 2th  Moore's  Indian  Appealsf— 
in'  which  their  Lordships  have  laid  down  the 
principles  applicable  to  cases  of  this  descrip- 
tion.    If  their  Lordships  could  see  clearly  that 
the  High  (Sudder  ?)  Court  bad  acted  in  con- 
tiaveationof  the  principles  laid  down  in  those 
cases,  they  would  have  thought  it  their  duty 
to  set  aside  the  decision;  but  it  appears  to  their 
Lordships  impossible  to  suppose  that  the  High 
(Sudder.^)  Court  could  not  have  been  acquaint- 
ed with  the  first  of  those  cases,  reported  so 
long  ago,  as  before  observed,  as  the  4th  of 
Moore's  Indian  Appeals;  and  on  looking  at  the 
judgment,  although  there  are  some  expres- 
sions in  it  which  may  give  some  colour  to  the 
contention  of  the  appellant,  it  does  not  appear 
to  their  Lordships  that  the  High  (Sudder }) 
Court  have,  in  the  reasons  of  their  decision, 
acted  in  contravention  of  either  of  the  above 
decipions.     It  appears  to  their  Lordships  that 
the  judgment  must  be  taken  to  have  proceed- 
ed mainly  upon  the  ground  that  the  plaint- 
fff  had  not  succeeded  in  proving  that  the 
spot  which  he  claimed  was  identical  with  that 
of  the  chur  which  he  alleged  to  have  been 
diluviated.     Whether  the  second  clause  of 
the  fourth  section  of  Regulation  XL  of  1825 
applies,  or  whether  the  fifth  paragraph  of  the 
same   section   applies,  which  is  in  general 
terms  and  to  this  effect :   "  That  in  all  cases 
"not  previously  provided   for,   and    in   all 
"cases  of  claims  and  disputes  respecting  land 
*•  gained  by  alluvion  or  by  dereliction  of  a 
"river  or  sea,   which   are   not  specifically 
"provided  for  by  the  rules  of  this  Regula- 
"  tion,  the  Courts  of  Justice,  in  deciding  upon 
*'isuch  claims  and  disputes,  shall  be  guided 
"by  the  best  evidence  they  may  be  able  to 
"  obtain  of  established  local  usage,  if  there  be 
"  aay  applicable  to  such  a  case ;  if  not,  by 
"general  principles  of  equity  or  justice ;"  in 
either  case  it   is  equally   essential  for  the 
maintenance  of  the  plaintiff's  case  that  he 
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should  establish  the  identity  of  the  land 
which  he  has  lost. 

Their  Lordships  think  that,  on  the  face  of 
the  judgment,  it  appears  that  this  consideration 
must  have  been  present  to  the  High  (Sudder?) 
Court,  and  they  read  their  finding,  ''that 
"there  were  not  any  marks  by  which  the 
"  lands  can  be  identified  as  having  at  anytime 
"  formed  part  of  the  estate  of  the  plaintiff;" 
not  as  intimating  (as  it  has  been  contended) 
that  proof  was  necessary  of  the  existence  of 
some  specific  landmarks,  but  as  a  general 
finding  on  the  part  of  the  Court  that  the  lands 
had  not  been  identified ;  and,  if  so,  undoubt- 
edly there  was  an  end  of  the  plaintiff's  main 
case.  But,  further,  it  would  appear  from 
the  judgment  that  the  plaintiff,  possibly  feel- 
ing that,  in  the  opinion  of  the  Court,  he  had 
not  established  the  identity  of  these  lands  as 
re-formed  lands,  contended  that  he  was  enti- 
tled to  them  as  accretions  to  that  land  which 
was  undoubtedly  in  his  possession ;  for  in  the 
judgment  of  the  Court  it  is  said  :  "But  he," 
the  plaintiff,  "  urges  that,  being  in  possession 
"  of  part  of  the  chur  as  the  Goag  under  a  de- 
"  cree  of  a  competent  Court  which  has  be- 
"  come  final,  the  rest  of  the  chur  lands  most 
"  be  considered  an  increment  to  that  village." 
The  Court  disposed  of  that  argument  bf 
stating  their  opinion  that,  if  the  lands  in 
question  had  formed  to  the  south  of  the  por- 
tion which  was  in  possession  of  the  plaintiff, 
then  there  might  have  been  good  grounds  for 
this  contention,  but  not  so  as  they  were 
alleged  to  have  formed  to  the  north.  They 
thus  disposed  of  the  question  of  accretion, 
which  certainly  seems  to  have  been  raised, 
and,  to  a  certain  extent,  dwelt  upon  by  the 
plaintiff. 

Under  these  circumstances,  their  Lord- 
ships, whatever  might  have  been  their  view  if 
this  matter  had  come  before  them  as  a  Coort 
of  first  instance,  see  no  sufficient  grounds  for 
disturbing  the  finding  of  the  High  (Sadder.) 
Court,  which  was  to  the  effect  that  the 
plaintiff  has  failed  to  prove  his  case;  that  he 
has  not  proved  the  lands  which  have  re- 
formed, if  lands  have  re-formed  in  the  bed  of 
the  river,  to  have  been  the  same  as  those 
which  belonged  to  his  predecessors,  and  had 
been  diluviated;  and  that  he  has  failed  also 
to  prove  his  title  upon  the  ground  of  the 
lacus  in  quo  being  an  accretion  to  any  to^ 
of  which  he  is  possessed. 

On  these  grounds,  their  Lordships  will 
humbly  advise  Her  Majesty  that  thiS  ^peai 
be  dismissed. 
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The  24th  April  1872. 

Present: 

The  Hon'bie  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Ea^ecntioa — Sale  of  attached  Property — 
Limitation.  . 

Case  No.  47  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Additional  Judge  of  Hooghly, 
doled  the  i6lh  September  iSyr^  affirming 
an  order  of  the  Moonsiff  of  that  district^ 
dated  the  14th  July  i8yt, 

Modhoo  Soodun  Mookerjee  (Decree-holder), 

Appellant, 

versus 

Ktrtee  Chander  Ghose  and  another 
(Judgment-debtors),  Respondents, 

Baboo  Sham  Lall  Milter  for  Appellant. 

B^o  Chunder  Nath  Bose  for  Respondents. 

Where  a  decree-holder  did  not  deposit  the  travelling 
ailovance  of  the  officer  deputed  to  hold  a  sale  of  the  at< 
tached  property,  and  the  case  was  struck  off,  the  attach* 
fflcnt  was  held  to  subsist  up  to  the  date  of  the  striking- 
oS,  and  an  application  made  within  three  years  from 
tiat  date  was  held  to  be  within  time. 

Kemp,,  y, — The    decree-holder    is    the 
special  appellant.     The  decree  is  dated  the 
34tb  of  March    1863.     An  application   for 
the  sale  of  the  attached  property  was  made, 
and  was  granted  on  the  ist  of  Pous  1274,  and 
the  sale-day  was  fixed  by  proclamation  for 
the  7th  January  1868;  but  it  appears  that, 
because  ibe  decree-holder  did  not  deposit  the 
travelling  allowance  of  the  officer  deputed 
to  hold  the  sale,  the  case  was  struck  off  on 
the  nth  of  January    1868,  and  up  to  that 
date  the  attachment  subsisted.     We  think, 
therefore,  that  the   present  application   was 
made  within  three  years  of  the  7ih  of  Janu- 
ary 1868,  the  day  fixed  for  the  sale,  as  also 
irom  the   iiih  of  January    1868,  when  the 
case   was    struck  off;   the    attachment,   as 
already  observed,  subsisting  up  to  that  date. 
We,  therefore,  think  that  the  application  was 
^in  time,  and  there  is  a  decision  of  the 
%  Council    in    Volume    XIV.,    Weekly 
feporter.  page  22,  which  supports  this  view. 

Wcieverse  the  decision  of  the  Judge,  and 
decree  the  appeal  with  costs. 


The  24th  April  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Limitation— Execution — Decree  of  Appellate 
Court— Inactive*Decree-holder. 

Case  No.  38  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judicial  Commissioner  of  Chota 
Nag  pore,  dated  the  4th  October  iSji, 
affirming  an  order  of  the  Deputy  CoM' 
missioner  of  that  district,  dated  the 
2ist  July  i8*ji, 

Bukronath  Chuckerbutty  and  others  (Decree- 
holders),  Appellants, 

versus 

Rajah  Nilmonee  Singh  Deo  (Judgment- 
debtorj,  Respondent, 

Baboo  Anund  Chunder  Ghossal  for 
Appellants. 

Baboos  Oopendro   Chunder  Bose  and  Bhow- 
anee  Churn  Roy  for  Respondent. 

A  party  who  falls  to  make  out  execution  of  a  decree, 
and  takes  no  steps  to  appear  in  the  Appellate  Court  to 
prevent  that  decree  from  being  set  aside  or  modified,  is 
not  entitled  to  a  fresh  starting^  point  from  the  date  of 
the  decree  of  the  Appellate  Court. 

Kemp,  J. — The  decree-holder  is  the  appel- 
lant in  this  case.  Both  Courts  have  found  that 
his  application  to  execute  his  decree,  dated 
the  6th  of  September  1866,  is  barred.  It  ap- 
pears that  the  present  application  to  execute 
the  decree  was  made  on  the  ist  of  September 
1870.  The  decree-holder  accounted  for  the 
delay  by  stating  that  ihe  judgment-debtor 
had  appealed  his  case,  and  that  the  appeals 
were  disposed  of  respectively  on  the  29th 
of  May  1867  and  i6th  of  April  1869. 

In  special-  appeal,  it  is  contended  that  the 
Full    Bench    Ruling  cited    by   the   Judicial 
Commissioner  does  not  affect  the  present  case, 
\  as  that  precedent  simply  ruled  that  the  act 
j  of  the  decree-holder  in  appearing  in  the  Ap- 
pellate Court  to  oppose  an  appeal  is  sufficient 
to  keep  the  decree  alive,  but  did  not  rule  that, 
where  no  such  appearance  is  made,  the  decree- 
holder  fails  to  keep  the  decree  alive ;  and  that 
by  a  recent  Full  Bench  Ruling  to  be  found  in 
Volume  XVI.,  Weekly  Reporter,  page  i,  it  has 
'  been  held  that,  where  a  decree  is  affirmed  in 
I  appeal,  the  decree  appealed  from  is  mergecf 
in  the  decree  of  the  Appellate  Court,  whir^ 
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is  to  be  considered  as  ihe  decree  in  the  case, 
and  that,  therefore,  the  peiiiioner  was  fully 
entitled  to  execute  the  final  decree  passed  by 
the  High  Court  within  ihree  years  from  the 
date  thereof.  Now,  in  this  case,  it  is  admitted 
that  the  decree-holder  did  not  appear  in  the 
Appellate  Court.  In  a  decision  to  be  found 
in  Volume  VII.  of  ^he  Weekly  Reporter, 
page  521,  the  Full  Bench  laid  down  that  a 
mere  application  for  review  or  a  petition  of 
appeal  by  the  person  against  whom  the 
judgment  was  given  would  not  be  an  act 
done  by  the  person  in.  whose  favour  ihe 
judgment  was  given  for  the  purpose  of  keep 
ing  the  same  in  force.  It  would  be  an  act 
done  by  the  opposite  party  to  destroy  it,  and 
not  done  by  the  peison  m  whose  favour  ii 
was  given  to  keep  it  in  force.  But  if,  upon 
the  application  for  review  or  the  petition  of 
appeal*  the  person  in  whose  favour  the  origi- 
nal decree  was  given  appears  in  person  or  by 
vakeel  (whether  voluntarily  or  upon  service 
of  notice)  to  oppose  the  application,  and  files 
a  vakalu/nama,  or  does  anything  for  the 
purpose  of  preventing  the  Appellate  Court 
or  the  Court  of  Review  from  setting  the 
judgment  aside,  we  think  that,  within  the  fair 
interpretation  of  the  words,  such  aci,  being 
an  act  of  the  peison  in  whose  favour  the 
judgment  has  been  given  for  the  purpose  of 
preventing  it  from  being  set  aside,  is  an  act 
done  for  the  purpose  of  keeping  the  judg- 
ment in  force. 

Now,  in  the  present  case,  the  decree-holder 
did  nothing  by  appeaiance  in  the  Appellate 
Court  to  oppose  the  appeal,  or  for  the  purpose 
of  preventing  the  decision  which  he  had 
obtained  from  beins;  set  aside.  It  is,  there- 
fore, clear  that  he  did  nothing  in  the  appeal- 
stage  for  the  purpose  of  keeping  his  judg- 
ment in  force,  and  that  the  converse  of  the 
proposition  laid  down  by  the  Full  Bench  in 
the  decision  reported  in  Volume  Vll.  applies 
to  this  case.  The  later  case  merely  rules 
that  the  decree  of  District  Court  affirmed  in 
appeal  is  merged  in  the  decree  of  the  High 
Court,  and  that  the  three  years'  rule  applies, 
and  not  the  twelve  years'  rule;  but  that 
decision  does  not  lay  down  that,  if  a  party  fails 
to  take  out  execuiion  of  his  decree,  and  takes 
no  steps  to  appear  in  the  Appellate  Court 
to  prevent  that  decree  being  set  aside  or  modi- 
fied, he  is  to  have  a  fresh  starting  point  from 
the  date  of  the  decree  of  the  Appellate 
Court.  There  was  nothing  to  prevent  the 
decree-holder  from  taking  out  execution  of 
Jiis  decree,  on  the  mere  fact  of  an  appeal  hav- 
ing been  lodged  against  it.  Not  having  done 
so,  and  not  having  appeared  in  the  Appellate 


Court,  we  think  that  the  ruling  in  Volume 
VII.  does  apply,  and  that  the  decisions  of  tbe 
Courts  b^low  are  correct. 

We  dismiss  the  special  appeal  with  costs, 
payable  by  the  appellant. 


The  24th  April  iS/j, 
Present  : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Markby,  Judges. 

Arrears  of  Rent— Jarisdtction—Limitatioii— 
Act  XIV.  of  1859— Act  X.  of  x859i  s.  39- 
Act  VIII.  of  1869  (B.C.)»  s.  ap. 

Case- No.  236  of  1871. 

Regular  Appeal  from  a  decision  passed  by  the 
Second  Sudordina/e  Judge  of  the  24- Per* 
gunnahs,  dated  the  jM  July  tSji, 

Prosunno  Coomar  Pal  Chowdhry  and  others 
(Defendants),  Appellants^ 

m 

versus 

Ramdhun  Chatterjee  (Plaintiff),  Respondent, 

Baboos  Nil  Afadhub  Bose  and  Jadub  Chun- 
der  Seal  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for 
Respondent. 

It  having  been  decided  in  a  former  case  that  the 
zemindar's  claim  against  the  defendants  for  the  rent  of 
1271,  beinp^  a  suit  for  arrears  of  rent  recoverable  upon  a 
liability  arising  out  of  matters  not  within  the  cognizaiKe 
of  a  R»»venue  Court,  was  not  governed  by  the  special 
limitation  prescribed  by  s.  3?,  Act  X.  of  1859,  but  by  the 
ordinary  Law  of  Limitation,  Act  XIV.  of  i«59:  p^^^ 
that  the  zemindar's  present  claim  of  a  precisely  simdar 
nature  against  the  same  parties  in  respect  of  the  yo^ 
1872  was  not  barred  by  the  special  limitation  prescnbed 
by  s.29,  Act  VIII.  of  ia69,  B.C.  (corresponding to  s.  321 
Act  X.  of  1659). 

Markby,  J.— Is  this  appeal  the  general 
facts  are  f  hat  a  certain  talook,  formerly  in  the 
district  of  Nuddea,  but  now  in  the  24-Per- 
gunnahs,  was  put  up  to  sale  on  account  of 
arrears  of  rent  due  to  the  zemindar,  and  pur- 
chased nominally  by  a  person  of  the  name 
of  Gopal  Chunder  Mookerjee,  but  it  has  noff 
been  ascertained  beyond  all  doubt  that  the 
purchase  was  really  made  on  behalf  of  P^^ 
sunno  Coomar  Pal  Chowdhry  and  his  wifc» 
who  are  tne  two  principal  defendanis  in  the 
present  suit. 

After  the  sale,  the  zemindar,  beifig  *^^*^^ 
that  persons  other  than  Gopal  Chuiidfe^.^^f^ 
interested  in  the  purchase,  brought  a  suit  »u 
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the  Revenue  Court  in  respect  of  the  rents 
of  the  year  1271  against  Gopal  Chunder 
and  Prosunno  Coomar  Pal  Chowdhry  and  his 
wife,  and  obtained  a  decree  against  them  in 
the  Court  of  the  Deputy  Collector  on  the 
27th  of  June  1866. 

Subsequently,  objection  was  taken  that 
the  Deputy  Collector  had  no  jurisdiction  to 
entertain  that  suit  as  against  Prosunno 
Coomar  Pal  Chowdhry  and  his  wife,  and 
this  Court  finally  so  held  on  the  23rd  Sep- 
tember 1867* 

In  the  meantime,  a  suit  had  been  com- 
menced, also  in  the  Court  of  the  Deputy 
Collector,  for  the  renis  of  1272,  and  a  decree 
was  obtained  on  the  25ih  September  1866 
against  Gouai  Ctiunder  and  Prosunno  Coomar 
Pal  Chowdhry  and  his  wife.  That  decree 
was  obtained  ex  parte^  none  of  the  defend- 
ants having  appeared. 

Sabsequenily  to  the  decision  of  this  Coun 
that  ihe  Revenue  Court  had  no  juris.liction. 
the  Deputy  Collector,  on  the  ground  that  the 
summons  in  the  suti  for  the  rents  of  1272 
had  not  been  properly  served  on  the  defend- 
ants Prosunno  Coomar  Pal  Chowdhry  and 
his  wife,  set  aside  nis  ex-par te  decree  as 
against  them  for  the  rents  of  that  year,  and 
then,  on  re-trial,  adopting  the  ruling  of  the 
High  Court  with  reference  to  ihe  suit  for  the 
rents  of  the  previous  year,  held  that  he  ha  J 
no  jurisdiction  to  entertain  the  suit  as  against 
these  parties,  and,  accordingly,  he  dismissed 
it  as  against  them.  This  was  done  on  the 
i9ih  of  August  1867;  the  decree  against 
Gopal  remaining  undisturbed. 

In  the  meantime,  a  suit  had  been  com- 
menced in  the  ordinary  Civil  Court  by  the 
I  zemindar  against  Prosunno  Coomar  Pal 
Chowdhry  and  his  wife  in  respect  of  the 
claim  which  he  had — which,  alter  the  deci- 
sion of  this  Court,  might  not,  perhaps,  be 
strictly  called  a  claim  for  rent,  but  such 
claim  as  he  had  against  these  defendants  in 
vespect  of  their  use  and  occupation  of  the 
bndfor  the  year  1271. 

That  suit  was  brought  up  on  appeal  to  this 
Conrt,  and  he  obtained  a  decree  here  on  the 
25th  April  1870.1  that  is  to  say,  just  twelve 
'iaysafterAd  Vlll.of  1869,  Bengal  Council, 
Cime  jQio  operation.  As  soon  as  he  had  ob- 
^iiieJ  a  decree  in  this  Court  in  respect  ot 
^  claim  for  tne  year  1271,  a  suit  was  com- 
^cncedtiu  respect  of  the  claim  for  the  year 

12720 but  that  suit  (which  is  the  present 
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suit)  is  not  brought  by  the  zemindar,  but  by 
a  person  who  claims  that  the  zemindar  has 
transferred  to  him  all  rights  which  he  (the 
zemindar)  possessed  as  against  these  defend- 
ants for  occupation  of  the  land  in  1272. 

The  suit  was  heard  by  the  Secqncl  Subor- 
dmate  Judge  of  the  24-Pergunnahs,  and  was 
decreed  in  favour  of  th«  plamliff,  and  it  now 
comes  before  us  on  regular  appeal. 

Tnree  questions  have  been  raised  for  our 
consideration — 

First — Wneiher  the  right  to  bring  this 
suit  was  transferred  by  the  zemindar  to  the 
plamtiff? 

Secondly. — Whether  the  plaintiflF  is  him- 
self the  real  transferee,  or  is  the  benameedar 
for  some  other  person?  and 

rhirdly, — Whether  the  claim  of  the  plaint- 
iff is  baired  by  limitation? 

As  regards  the  first  point,  looking  to  the 
wor  ts  of  the  instrument  of  transfer,  which 
are  quoted  by  the  Subordinate  Judge  in  his 
judgment,  we  think  that  there  is  no  ground 
for  the  contention  that  only  the  decree  against 
Gopal  Crmnder,  obtained  in  the  Deputy 
Collector's  Court,  was  transferred  to  the 
plaintiff. 

No  doubt  that  decree  was  transferred,  but 
the  deed  also  transfers  "  all  their  (the  zemin- 
*•  dars')  powers  which  they  possesaiunder  the 
**  law  for  the  enforcement  and  realization  of 
"  the  said  monev.'" 

I  think,  as  was  suggested  by  my  brother 
Jackson  in  the  course  of  the  argument,  that 
these  words  were  put  into  the  instrument 
with  reference  to  the  doubtful  state  of  things 
which  existed  at  the  time  when  it  was  drawn 
up  in  order  to  cover  all  rights  which  might 
ultimately  be  found  to  belong  to  the  zemindar 
by  the  result  of  the  litigation  then  pending. 

As  to  the  secon<i  point,  that  is  entirely 
disposed  of  by  the  plaintiff's  evidence,  which 
is  uncontradicted.  The  plaintiff  has  sworn, 
and  the  Subordinate  Judge  has  believed,  and 
we  see  no  reason  to  disturb  his  finding,  that 
the  plaintiff  was  the  real  purchaser  under 
that  deed. 

The  remaining  question  is  the  one  which 
has  occupied  most  time  in  its  discussion.  It 
seems  to  me  on  that  question  that  matters 
stand  thus  ; — 

The  claim  of  the  zemindar  against  the 
defendants  in  respect  of  the  year  1271  has 
been  held  by  the  Full  Bench  not  to  be  a 
claim  for  arrears  of  rent  within  the  meaning 
of  clause  4.  section  23  of  Act  X.  of  1859.; 
and,  therefore,  the  claim  was  one  not  cogni- 
zable by  the  Revenue  Court,  but  by  the  ordi- 
nary Civil  Court;  and  accordingly  when 
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claim  was  brought  in  the  Civil  Court,  and  ihe 
case  came  up  here  in  appeal,*  it  was  held 
by  my  brother  Jackson,  silting  with  Mr. 
Justice  Glover,  that  that  was  a  claim  govern- 
ed, not  by  the  special  limitation  of  section  32, 
Act  X.  of  1859,  but  by  the  ordinary  Law  of 
Limitation,  Act  XIV.  of  1859,  on  the  ground 
taken  in  the  previous  decision  of  a  Full 
Bench  that  a  claim  of  ihat  nature  was  not 
a  claim  for  recovery  of  arrears  of  rent. 

Now,  this  present  suit  is  brought  in  res- 
pect of  the  claim  which  has  been  transferred 
by  the  zemindar  to  the  present  plaintiff,  and, 
for  the  purposes  of  this  suit,  must  be  treated 
exactly  as  if  it  were  a  claim  of  the  zemin- 
dar himself  for  the  year  1272  in  respect  of 
the  ssime  land  and  against  the  same  person. 

At  one  time  during  the  argument  there  was 
a  contention,  or  rather  I  should  say  a  sugges- 
tion, that  the  result  of  the  litigation  between 
the  parlies,  which  ended  in  a  declaration  by 
this  Court  that  the  present  defendants  were 
liable  to  the  zemindar,  did,  in  some  way  or 
other,  change  their  relation,  so  that,  if  the 
jurisdiction  of  the  Revenue  Courts  and  of  the 
ordinary  Civil  Courts  had  been  kept  distinct, 
this   claim   after   that   decision,  although  it 
would  no^have  been  so  before,  would  have 
been  a  claim  for  arrears  of  rem  wir.hin  the 
meaning  of  Act  X.  of  1859.     If  that  con- 
tention had  been  insisted  on,  we  should  have 
had   to   consider   the   case   reported    in   1 1 
Weekly    Reporter,    Privy    Council    Rulings, 
page    5    (which   is   somewhat   analogous  to 
tlie    present    case);    and    whether    on    the 
authority  of   that  case  the  plaintiff  did  not 
get  a  new  starling  point  for  limitation  from 
the   period   when   that   charge   took    place. 
But    I    understand    that  contention   not  to 
have  been   insisted   on   in    the    appellant's 
reply.   1  don't  say  that  it  would  have  been 
successful  if  it  had  been  pressed,  but  it  was 
abatidoned,  and  it  is  therefore  unnecessary  to 
Say  anything  further  upon  it. 


What  the  appellants  did  contend  was 
that  the  relation  of  the  parties  remained  ihe 
same  after  that  decision  as  it  was  bifore. 
Assuming  that  to  be  the  case,  matters  stand 
thus:  there  has  been  a  claim  in  respect  of 
the  year  1271  between  these  very  same 
parties,  which  has  been  held  to  be  not  a 
claim  for  arrears  of  rent  under  section 
32  of  Act  X.  of  1859.  There  is  now  the 
^very  same  claim  between  the  very  same 
parties  in  respect  of  the  same  land,  differing 
only   in   this   that   it   is   in   respect   of   the 
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following  year,  and  we  are  asked  to  ay 
that  this  is  a  claim  within  the  meaning  of 
section  29  of  Aft  VIII.  of  1869,  B.  C 
That  is  to  say,  we  are  asked  to  put  a  differcot 
construction  on  the  words  '*  suits  for  the 
recovery  of  arrears  of  rent''  in  section  20, 
Aa  VII L  of  1869,  B.  C,  from  that  whid 
has  been  put  on  these  very  same  words  in  a 
case  between  these  very  same  parties  on  the 
same  words  in  section  32  of  Ad  X.  of 
1859. 

I  wish  to  guard  myself  from  patting  anj 
construction  on  Aft  VI II.  of  1869.  B.  C. 
namely,  as  to  how  far  claims  which  arc 
transferred  to  the  Civil  Court  from  the 
Revenue  Court  are  to  be  treated  diflfcrenliy 
from  ordinary  claims  in  the  Civil  Court;  oor 
do  I  wish  to  express  any  opinion  as  to  bow 
far  Aft  XIV.  of  1859  can  apply  to  sach 
claims. 

I  wish  to  confine  my  judgment  entirely  to 
I  his  case ;  and  inasmuch  as  it  has  been  de- 
cided between  these  very  same  parties  that 
the  claim  for  the  year  1271  was  not  a  claim 
for  the  recovery  of  arrears  of  rent,  and  u 
this  is  admitted  to  be  a  claim  of  a  precisely 
similar  nature,  but  only  in  respect  of  a 
different  year,  I  hold  that  we  must  apply 
the  words  of  Act  VIII.  of  1869,  B.  C,  in 
the  same  sense  as  the  same  words  in  Act  X. 
of  1859  were  applied;  and  on  that  narrow 
ground  alone,  without  reference  to  any 
other  question  which  has  been  raised  on  this 
appeal,  I  think  that  we  ought  to  hold  that 
the  suit  is  not  a  suit  for  recovery  of  arrears 
of  rent,  and  is  not  barred  by  the  special 
clause  of  limitation. 

The  results  will  be  that  the  decree  of  the 
lower  Court  will  be  affirmed,  the  plaintiff's 
claim  decreed,  and  this  appeal  dismissed  with 
costs. 

Jackson y  y, — I  concur  in  the  judgment 
which  has  just  been  delivered  by  my 
brother  Markby  in  this  case. 

I  wish  it  to  be  distinctly  understood  that 
I  think  there  are  other  grounds,  equally 
valid,  on  which  the  judgment  of  the  lower 
Court  might  be  affirmed,  and  this  appeal 
thrown  out,  and  in  the  last  resort  I  think  it 
extremely  probable  that  we  should  find  it 
necessary  to  reject  the  plea  of  limitation  on 
an  equitable  ground  very  much  resembling 
that  which  influenced  their  Lordships  of  the 
Judicial  Committee  of  the  Privy  Council 
in  the  case  of  Ranee  Surno  movee. 

ai 

I  am  glad  to  find  it  unnecessary  to fonae  to 
a  decision  as  to  the  application  of  section 
14,  Ad  XIV.  of  1859,  to  the  present  case, 
because,  if  we  had  to  consider  that  point,  I 
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think  I  should  have  be^n  unable  to  acquiesce 
in  the  raling-  of  the  Full  Bench  reported  in 
Vol.  II.,  Weekly  Reponfcr,  page  21,  which 
has  been  referred  to,  in  which  it  is  laid  down 
that  Act  X.  of  1859  (which,  it  must  be  borne 
in  mind,  is  the  law  still  in  operation  in  some 
districts  subordinate  to  the  jarisdictron  of 
this  Court)  forms  in  itself  a  complete  code 
of  law  on  the  subject  of  rent-suit  and  the 
other  matters  which  fall  within  its  provi- 
sions. 

Although  there  are  oiher  grounds  on 
which  the  (>laintiff's  case  may  be  supported, 
I  don't  think  it  is  necessary  to  go  into  them, 
as  I  am  content  to  base  our  decision  dn  those 
which  have  been  stated  at  length  by  Mr. 
Justice  Markby. 

The  appeal  will  be  dismissed,  and  the  deci- 
sion of  the  lower  Cottfl  affirmed  with  costs. 


The  25th  April  1872. 

Present : 

The  Hon'bie  Louis  S.  Jackson  and  W. 
Markby,  Judges. 

Site  ia  Eztfcution  of  Decree,  Applieattoa  to  set 
a«de— Discretion  of  Jndge  as  to  Time. 

Case  No.  26  of  1872. 

MiswUaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Nuddea,  dated  the  21st 
December  iSyi, 

]*  H.  Poulson  (Jadgment-debtor),  Appellant, 

versus 

J.  W.  Dunn  (Decree-holder),  Respondent, 

Mr,  H,  E.  Mendes  for  Appellant. 

No  one  for  Respondent. 

A  jud^  has  the  discretioa  to  receive  an  application  to 
Mkafiide  a  sale  in  execution  of  a  decree,  when  made  to 
him  after  the  lap:!«  uf  thirty  days,  but  before.the  con- 
finnation  of  the  sale. 

Jackson,  J, — Upon  the  authority  ot  the 
caie  reported  in  3  Wyman,  page  180,*  we 

•'llie  14th  March  i.'*67. 
Present : 

Tlie  Hoii'Ue  J.  P.  N'omian  and  W.  S.  Seton-Karr, 

Judges. 

^  ^^^^'^J^S9*  ss  2S6  and  2S7SaU  in  Execution 
"-Til 
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think  thai  the  Judge  was  wrong  in  saying 
that  he  had  absolutely  no  discretion  to  receive 
an  application  made  to  him  after  the  lapse  of 

Mr.  Montriou  and  Baboo  Chunder  Madkub  Chose 

for  Petitioners. 

The  period  of  thirty  days  mentioned  in  section  256,  Act  VI 11. 
uf  1859,  is  the  measure  of  the  eight  ef  the  parties  to  come  in 
and  object  to  the  sale.  Under  section  357,  however,  the  juris- 
diction of  the, Judge  is  not  limited  tothat  period,  but  the  Judge 
may  receive  sueh  an  application  at  any  time  before  (he  con- 
firmation of  sale. 

Norman,  7.-^Mr.MontrioU,  on  behalf  of  Umirto  Latl 
Bose  and  (jooroo  Churn  Roy,  alleging  themselves  to  be 
purchasers  of  a  Sunderbund  grant  at  a  sale  in  execution 
of  adecree  agrainst  Raj  Ranee  Dabeeand  Byjonath  Pun- 
dit, applied  to  this  Court,  alle^^ing  that  Mr.  Beaufort,  kh« 
Judge  of  the  24-Pergunnahs,  had  improperly  refused  to 
confirm  the  sale. 

The  sale  took  place  on  the  2nd  of  October  1S66,  it  was 
stated  by  the  officer  conductine^the  sate  that  the  Govern- 
ment had  declared  the  riffhts  of  the  judgment'^ebtor  to 
be  forfeited,  and  had  talcen  khas  possession.  On  the 
30th  of  Novennber,  the  decree-holder,  Jeo  Bibec,  present- 
ed a  petition  to  the  judge,  alleging  that  the  order  for 
resumption  had  long  ago  l>cen  cancelled ;  that  some  of 
the  amlah  of  the  Sunderbund  Commissioner's  office  had 
fraudulently  caused  it  to  be  stated  that  the  estate  had 
been  resumed  and  was  held  khas  by  the  Government; 
and  that  these  people  were  the  real  purchasers. 

The  Judge,  after  making  inquiries,  was  informed  by 
the  SonderbundConimissionerthat  the  order  for  nftsuoip* 
tion  had  not  been  cancelled ;  that  the  grant  had  been 
resumed ;  that  the  proceedings  were  still  pending ;  but 
that  he  had  recommended  ttiat  the  grant  shoyld  ht 
released,  and  the  forfeitures  waived^  On  the  f(;th 
December  1866,  the  Judge  passed  an  order,  refusing  to 
confirm  the  sale,  and,  on  an  application  for  review  6f  that 
order,  stated  his  reiLsons  for  so  doing  as  follovrs  :-^ 
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The  right  and  interest  put  up  for  sale  was  that  of  « 
Sunderbund  grantee.  Previous  to  the  sale  the  Govern- 
ment pleader  presented  a  petition  in  which  he  informed 
the  Court,  by  order  of  the  Sunderbund  CommissioDer» 
that  the  estate  had  been  resumed,  that  is  to  say,  that  the 
Government  had  declared  the  rights  of  the  judgment- 
debtor  on  the  estate  to  be  forfeit^,  and  had  taken  tlltas 
possession.  Notwithstanding  this,  the  decree -holder 
desired  that  the  sale  should  proceed,  and  it  did  proceedi 
but  the  officer  conducting  the  sale  was  directed  to  inforiM 
the  bidders  of  the  representation  made  by  the  Sunder* 
bund  Commissioner. 

"Subsequent  to  the  sale.it  transpired  that  the  facts  had 
been  misrepresented  by  the  Government  pleader ;  that 
the  forfeiture  of  the'estate  was  under  consideration ;  that 
the  Government  had  not  khas  possession;  and  that  the 
misrepresentation  arose  in  a  purmanna  addressed  to 
him  by  the  Sunderbund  Commissioner. 

"  It  appeared  also  that  the  purchasers  at  the  sale  were 
the  sheristadar  and  head  mohurnr  of  the  Sunderbund 
Commissioner's  office.^  Looking  at  this  fact,  I  found 
the  rewasastrongsuspicion  of  fraud,  and,  on  that  ground, 
refused  to  declare  the  sale  absolute.  I  have  heard  all 
that  has  been  urged  on  the  merits  of  the  case,  and  I  am 
confirmed  in  the  opinion  that  the  order  of  the  15^1  of 
December  was  just  and  proper.  Perhaps  I  ought  not 
to  have  stated  that  a  fraud  was  committed  by  certain 
persons  employed  in  the  office  of  the  Sunderbund  Com- 
missioner, out' I  was  right  in  finding  what  I  certainly 
did  find,  though  it  was  not  specifically  so  stated,  bat 
rather  implied,  that  the  sale  had  been  conducted  under  a^^ 
misrepresentation  of  the  facts.  It  is  immaterial  whence" 
the  misrepresentation  arose,  if  it  had  the  sanction  of  the 
Court,  as  happened  in  this  case  by  the  order  directing 
the  pubticatioa  at  tbe  time  of  sale.    It  is  certainly  f^ 
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thirty  days,  but  before  the  confirmation  of 
the  sale. 

There  are  certain  circumstances  in  the 
present  case  which  seem  to  make  it  desirable 
that  the  whole  of  the  facts  relating  to  the 
attachment  and  sale  of  the  property  should 
be  inquired  into,  and  we  think  that  the  case 
should  go  back  to  the  District  Court  in  order 
that  the  matters  alleged  by  the  judgment- 
debtor  may  be  considered.  Both  he  and  the 
judgment-creditor  will  be  at  liberty  to  ad- 
duce such  evidence  as  they  may  have  to  offer, 
and  the  purchaser  is  also  entitled  to  be 
heard. 


duty  of  the  Court  to  take  care  that  every  sale  is  properly 
conducted,  fairly  as  regfards  both  the  debtor,  the  decree- 
holder,  and  the  purchaser ;  and  the  discretion  which  is 
given  to  the  Court  of  withholding  confirmation  is  to  be 
exercised  in  all  cases  in  which  the  proceedings  have 
been  conducted  unfairly  as  well  as  irregularly.  It  is 
urged  that  I  had  no  power  to  cancel  the  sale ;  but  the 
question  is  merely  whether  I  had  power  to  withhold 
confirmation  under  section  2^6.  Under  the  circum- 
stances, I  think,  I  was  bound  m  justice  to  withhold  it, 
and  that  I  had  jurisdiction  to  do  so ;  a  Court  has  always 
an  inherent  power  to  remedy  a  wrong  about  to  be  com- 
mitted under  its  order,  by  the  arrest  of  the  proceedings. '' 

Mr.  Montriou  contended  that,  under  section  256,  the 
Judge  had  no  power  to  receive  an  application  for  setting 
asi£  the  sale,  except  within  thirty  days  from  the  date 
of  the  sale;  that  that  application  to  set  aside  the  sale, 
on  the  ground  of  fraud,  not  being  such  an  application  as 
is  provided  for  by  section  256,  the  Judge,  under  section 
357»  had  no  alternative,  but  was  bound  to  confirm  the 
sale. 

And  he  asked  the  Court  to  set  aside  his  order,  and 
to  compel  the  Judge  to  confirm  the  sale,  referring  to 
section  15  of  the  24  and  2^  Vic,  c  104,  as  giving 
jurisdiction  to  this  Court  to  mterfere. 

We  think  that  the  period  of  thirty  days  mentioned  in 
section  256  is  the  measure  of  the  right  of  the  parties 
to  come  in  and  object  to  the  sale.     But  that  the  juris- 
diction of  the  Judge  to  receive  such  an  application  is 
not  limited  to  that  period.    The  words  "such  applica- 
tion "   in  section  257   refer  to  the  application  of  the 
nature  described  in  section  256 ;  section  257  does  not 
say,  if  such  application  shall  not  be  presented  within 
the  period  mentioned  in  section  256,  the  Court  shall 
pass  an  order  confirming  the  sale,  though  we  might 
nave  expected  thrit  language  of  this  sort   would   have 
been  employed,  had  the  object  been  to  tie  the  hands  of 
the  Judge.     We  think,  then,  that  there  is  nothing  to 
lead  to  the  inference  that  the  Judge  had  not  jurisdic- 
tion to  receive  such  an  application  at  any  time   before 
the  sale  was  confirmed. 

Secondly,  the  objection  having  been  that  the  sale  had 
taken  place  under  a  material  mis>statement  as  to  the 
condition  of  the  property,  and,  under  circumstances 
which  threw  doubt  on  the  bond  fide  of  the  purchasers, 
we  cannot  say  that  the  Judge  was  not  ri^ht  in  consider- 
ing that  there  had  been  a  material  irregularity  in 
publishing  and  conducting  the  sale.  It  is  a  question 
which  it  is  clear  he  had  jurisdiction  to  determine,  and 
his  order,  setting  aside  the  sale  on  that  ground,  is  final 
«  under  section  257. 

The  application  is  rejected. 

Seton-Karr,.  J.—\  concur  in  rejecting  this  applica- 
tion* 


The  a 5th  April  1871. 

Present: 

The  Hon'bie  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Co-sharers— Improvement  of  Pnteet  L4uul  bjaae 
— Right  ofaaother  to  possesston  of  specific 
share — Partitioii. 

Case  No.  794  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  2rst  April  iSyt^  affirming  a  decision 
of  the  Moonsiff  of  Manickgunge,  dated 
the  yth  September  rSyo, 

Gokool  Kishen  Sen  (Defendant),  Appellant, 

versus 

Issar  Chunder  Roy  and  others  (Plaintiffs), 

/Respondents, 

Baboos  Kalee  Mohun  Doss  and  Nuleet 
Chunder  Sen  for  Appellant. 

Baboo  Gopeenath  Afookerjee  for 
Respondents. 

Defendant  having  spent  large  sums  of  money  in  tBi> 
proving  what  was  originally  ^uteet  land  by  locating 
ryots  and  building  houses  upon  it,  and  turning  it  into  a  vil- 
lage called  after  his  name :  Held  that  plaintiff,  hisoo> 
sharer,  was  not  entitled  to  claim  possession  of  a  specific 
share  in  that  village,  but  only  to  demand  a  partition  In 
which  plaintiff  would  obtain  compensation  by  receiving  | 
elsewhere  lands  equivalent  to  that  brought  into  cultiva- 
tion  by  the  defendant  at  his  own  expense. 

A>w/>,  y.— -The  plaintiff  sued,  allegingthat 
the  lands  in  dispute  appertained  to  Nfoczah 
Ijlail,  in  Pergunnah  Boykuntpore;  that  they 
were  the  ijmalee  lands  of  the  plaintiff  and 
his  co-sharers,  amongst  whom  was  the  defend- 
ant No.  I,  special  appellant  before  us;  that 
the  plaintiff's  share  was  4  annas  3  gundahs 
3  cowries ;  and  that  the  plaintiffs  sued  certain 
ryots  for  rent,  whereupon  the  defendant  inter- 
vened, and  the  suit  was  unsuccessfuL  Hence 
the  present  suit. 

The  defendant's  case  was  that  a  portion  of 
the  lands  were  ijmalee  lands,  but  that  the 
rest  of  the  land  belonged  to  Pergunnah 
Mokimpore ;  that  the  lands  in  dispute  were 
originally  puteet  lands;  that  the  defendant 
has  been  in  the  occupation  of  these  lands, 
separately  from  his  co-sharers,  for  many 
years ;  that  he  has  located  ryots  on  the  lands, 
and  established  there  a  village,  which  is 
called  Gokoolnuggur,  after  the  name  of  the 
defendant,  who,  we  may  observe,  is  Baboo 
Gokool  Kishen  Sen.  .     *  *  *      • 

Both  Courts  have  found  that  the  lands  in 
dispute  belonged  to  Pergunnah  Boykuntpore, 
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and  have   given  the  plaintiff  a  decree  for 
I  possession. 

With  this  finding  of  fact  this  Court  can- 
not interfere   in   special   appeal,    the    lower 
Courts  having  found  as  a  fact  that  the  whole 
of  the  lands  belong  to  Pergunnah  Boykunt- 
pore,  and  none  of  it  to  Pergunnah  Mokim- 
pore.     But   we  think  that  the  10th  ground 
of  special  appeal  raised  by  the  appellant  is 
of  great  weight.     It  is  in  evidence  in   this 
case,  even  the  witnesses  of  the  plaintiff  ad- 
mitting that  the  lands  in  dispute  were  putett, 
tod  that   since   the   last,  some    say    10   or 
15  years,  and  others  8  or  9  years,  the  defend-, 
int  has   located   ryots  on   this   land,   built 
honses  upon  it,  and  turned  the  puUet  lands 
into  a  village  called  after  his  name.    The 
defendant,  therefore,  contends  that  the  plaint- 
iff is  not  entitled  to  possession  of  a  specific 
share  in  this  village,  but  that  all  the  plaintiff 
is  entitled  to  is  to  demand  a  partition,  and 
that,  on  a  partition  being  made,  the  plaintiff 
wiU  obtain  compensation  by  receiving  lands 
equivalent  to  the  lands   which   have  been 
brought  into  cultivation  at  the  sole  expense 
of  the  defendant  elsewhere.     The  principle 
laid  down,  in  a  decision  passed  on  the  20th 
of  May  1869,  by  the  late  Chief  Justice;  Sir 
Barnes  Peacock,   and   Mr.   Justice   Glover, 
appears  to  us  to  apply  to  the  circumstances 
of  this  case.     In  that  case  the  learned  Judges 
observe  that  a  man   may   insist   upon   his 
strict  rights,  but  that  a  Court  of  Equity  is 
not  always  bound  to  give  him  such   strict 
rights.    In  that  case,  a  joint-owner  erected 
ft  wall  over  some  of  the  joint-lands.     The 
first  Court  had  held  that  the  defendant's  erect- 
ing a  wall  upon  the  joint-lands,  without  the 
consent  of  his  co-sharers^  was  unlawful,  and 
that  the  wall   must  be   demolished.      The 
learned  Judges  held,  as  already  observed, 
that  the  plaintiff  was  not  entitled  to  insist 
^>on  his  strict  rights,  and  il}at  a  Court  of 
Equity  would  not  give  them  to  that  extent. 
The  Judges  said  that  his  remedy  was  to  apply 
(or  a  partition,  and  that  it  was  not  equitable, 
after  the  defendant  had  gone  to  the  expense 
of  erecting  this  wall,  to  have  it  demolished 
*t  the  suit  of  his  joint  co-sharers.     Applying 
t^e  principle  of  that  decision  to  the  present 
case,  we  find  that  it  is  admitted,  even  by  the 
plaintiff's  witnesses,  that  the  defendant  has 
*pcnt  large  sums  of   money   in   improving 
l^s  land  and  in  turning  the  puteet  land  into  a 
village,  which  is  now  called  after  his  name. 

Thepjaintiff,  therefore,  can  seek  his  remedy, 
te  aly*gdy  observed,  by  applying  for  a  parti- 
^on,  in  which  partition  a  proper  compen- 
sation will  be  made  to  him  for  any  lands 


which   the    defendant    may  have  improved 
from  his  own  resources. 

The  decision  of  the  lower  Court  is  re- 
versed, and  the  appeal  decreed  with  costs 
payable  by  the  respondent. 


The  25th  April  1872. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Evidence— Production   of   Docamentt — Proce- 
dure^Act  VIII.  of  1859^  ss.  136  and  238. 

Case  No.  801  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Subordinate  Judge  of 
Dacca^  dated  the  2Sth  March  iSyiy 
affirming  a  decision  of  the  Moonsiff  of 
JSesragungCy  dated  the  tyth  November 
1870, 

Louis  Coriah  (Plaintiff),  Appellant^ 

versus 

Gooroo  Churn  Ghose  and  another 
(Defendants),  Respondents, 

Baboo  Jogendro  Nath  Boss  for  Appellant. 

Baboos  Grish  Chunder    Ghose   and    Issur 
Chunder  Doss  for  Respondents. 

A  Court  is  not  bound  to  send  for  documentary 
evidence  which  is  with  the  record  of  another  case,  ana 
which  a  party  alleges  to  be  necessary  to  prove  his  case, 
on  the  ground  that  ne  was  unable  to  procure  the  orig^inals, 
and  that  copies  would  be  useless,  as  he  could  not  g^et 
them  attested.  A  party  requiring^  documents  should 
proceed  under  section  136  or  13S,  Act  VIII.  of  1859. 

Glover^  J, — The  only  point  taken  in 
special  appeal  is  that  the  Courts  below  did 
not  send  for  and  decide  the  case  upon  certain 
documentary  evidence  which  the  plaintiff 
alleged  would  be  very  material  towards  prov- 
ing his  allegations,  and  which  evidence  was 
with  the  record  of  another  case. 

The  special  appeal  was  admitted  to  argu- 
ment on  the  strength  of  an  affidavit  put  in  by 
the  plaintiff  to  the  effect  that  these  papers 
were  important,  that  he  was  unable  to  procure 
them,  and  that  the  Court  had  refused  to  send 
for  them.  Now,  in  the  first  place,  there  is 
nothing  on  the  record  to  show  that  the  Court 
did  refuse  to  send  for  them;  but  there  are 
orders  passed  upon  petitions  of  the  plaintifif 
in  which  mention  of  those  papers  is  made. 
The  first  of  these  petitions  is  dated  the  5th 
of  May  1870,  and  the  order  on  that  is  that 
the  plaintiff  might  take  three  weeks'  time  to 
put  in  those  documents  himself.  In  Julv 
of  the  same  year,  the  plaintiff  put  in  a  second 
petition,  the  order  on   which   was  that  he 
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might  have  two  weeks  more  to  procure  and 
file  attested  copies  of  those  papers ;  but  the 
result  was  that  he  file»i  neither  originals  nor 
copies.  It  is  now  contended  that,  inasmuch 
as  these  documents  were  essential  to  prove  the 
plaintiff's  case,  and  inasmuch  as  he  was  not 
able  to  get  the  originals,  and  as  the  copies 
would  be  useless  to^im,  inasmuch  as  such 
copies  could  not  be  attested  by  the  witnesses 
whose  evidence  he  could  adduce,  the  Court 
should  have  sent  for  these  records  of  its  o\tn 
motion.  It  appears  to  us  that  no  Court  is 
bound  to  go  out  of  iis  way  to  assist  litigants 
in  such  a  manner.  The  law  gives  every, 
facility  for  person  ^  requiring  documents  to 
get  them.  Section  136  lays  down  the  rule 
^hich  governs  such  cases,  and  before  the 
plaintlft  could  come  up  to  this  Court  with  a 
{>lea,  ad  misericordiam,  like  the  present,  he 
ought  to  have  shown  that  he  applied  to  the 
C6urt,  in  whose  temporary  cust<>dy  these 
documents  were,  to  have  them  returned  to 
him,  dn  deposit,  if  necessary,  of  properly- 
attested  copies  with  the  nuthee,  and  that  the 
Court  had  refused  so  to  return  them.  If  the 
Court  had  refused,  the  plaintiff  could  then 
have  proceeded  under  section  138,  and  asked 
the  Court  trying  the  case  to  send  to  the 
Court  where  the  records  were,  desiring  that 
Cour^  to  forward  the  papers  required.  But 
the  plaintiff  took  neither  of  these  step^,  al- 
though he  had  ample  time  given  him  for  so 
doing.  Under  these  circumstances,  it  is 
impossible  to  say  that  the  Subordinate  Judge 
Was  wrong  in  deciding  the  case  on  the  evi- 
dence before  him,  and  on  that  evidence  he  has 
found  as  a  fact  that  the  plainiift  has  alio- 
gtsther  failed  to  prove  his  contention. 

The  special  appeal  must  be  dismissed  with 
costs. 


Kalee  Pershad  Sbaha  (Plaintiff),  AffeOtm 


versus 


Ram  Pershad  Shaha  (Defendant),  Respo 

Baboo  Sham  Lail  Mifitr  for  AppellattL 
Baboo  Hash  Beharee  Ghose  for  RespOQ^eziLJ 


The  25ih  April  1872. 

Present : 

The  Hon'ble  F.  B  Kemp  and  F.  A.  Glover, 

yud^es. 

Opening  a  Doot  in  on^'s  Property  (to  Aanoyacce 
of  adother)— EvMence  of  Malice  and  lU- 
wiU^Ril^htof  Privacy— Costs. 

Case  No.  393  of  1S71. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  iith  January  iSji,  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
district,  dated  the  i^ih  June  rSyo, 


In  this  case  the  defendant  was  held  entitled  to 
a  door  in  his  own  property,  notwithstandmr  thfttifc 

g roved  Cu  interfere  with  the  privacy  of  the  female  m 
6rs  of  the  plaintiff's  family,  and  to  have  been  otbenrife 
a  soarce  of  annoyance  to  htm,  the  rig-ht  of  privacy  MC 
bein^  an  inherent  right  of  property,  but  requiring  to  be 
proved  by  local  usage,  permission,  or  g^^ant. 

Considering,  however,  the  evidence  of  t1]-iri8  atd 
malice  which  actuated  the  defendant  in  making  Hk 
door,  he  was  not  allowed  his  costs. 

Glover,  J. — This  was  a  suit  by  one  brodmer 
against  another  to  have  a  door  which  has 
been  opened  by  the  defendant  in  a  waB, 
separating  the  premises  of  the  two  broihcts, 
closed,  on  the  ground  that  by  it  the  privacy 
of  the  plaintiff's  family  is  interfered  with,  as 
it  opens  into  the  private  courtyard  of  the 
plaintiff's  house,  where  the  female  members 
of  his  family  cook,  draw  ^^'ater  from  the  wdl, 
and  bathe.  There  is  also  a  fiinher  prayer  to 
the  effect  that  the  defendant  may  be  restrain- 
ed from  passing  through  this  door  into  flte 
plaintiff's  courtyard. 

The  defence  set  up  was  that  the  door  wis 
an  old  door  which  had  been  in  existence  for 
a  period  of  more  than  1 2  years,  and  that  the 
plaintiff's  suit  was,  therefore,  barred  by  limft- 
aiion.  On  the  merits,  defendant  alleged 
that  no  injury  was  caused  by  the  opening 
of  the  door,  and  that  ihe  defendant  had  (ta 
several  occasions  passed  through  it  into  the 
courtyard  of  the  plaintiff  with  the  plainHflfs 
consent. 

The  Moonsiff  went  lo  the  spot,  and,  fn 
accordance  with  an  order  of  this  Court,  pre- 
pared a  map  of  the  place.  He  decided  that 
the  door  was  ^?ewly  opened  out  by  the  defend- 
ant in  the  separating  wall ;  ihat  that  dobr 
was  useless  for  all  purposes  to  the  defendarit; 
that  In  his  opinion  it  was  made  simply 
for  the  purpose  of  annoying  the  plainUff.  He, 
therefore,  ordered  ii  to  be  closed,  and  the 
defendant  to  be  enjoined  not  to  commit  tres- 
pass on  the  plaintiff's  premises. 

The  Subordinate  Judge  took  a  differetit 
view  of  the  case,  except  so  far  as  the  peribd 
of  time  when  this  door  was  made.  He  h^fd 
that  the  defendant  had  failed  to  prove  that  it 
was  an  old  door,  and  that  the  plaintiff's  case 
was  not  barred  by  limitation.  Foi;  the  rest, 
he  considered  that  the  defendant  wa^jnerely 
exercising  his  rights  of  property  in  his  own 
wail,   and    that   there    was    nothing   which 
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L']^ftnted  him  from  opening  a  door  \xi  that 
■  wail;  btii  that,  if  the  opening  of  that  door  was 
Ae  source  of  any  annoyance  to  the  plaintiff 
by  interfering  with  the  privacy  of  the  female 
members  of  his  family,  the  plaintiff  had  a 
remedy  iti  his  own  hands  by  building  a  wall, 
or  erecting  a  screen  of  mats  in  the  face  of  the 
opening.  Wiih  regard  to  the  alleged  trespass, 
the  Subordinate  Judge  found  that  the  wit- 
nesses, who  were  called  upon  to  prove  that 
the  defendant  passed  through  the  plaintiff's 
courtyard,  had  not  substantiated  that  fact. 

It  appears   to   us   that   substantially    this 
decision  is  right.     There  is  no  doubt,  after 
bearing  the  circumstances  of  this  case,  that 
the  defendant  was  actuated  by  malicious  mo- 
tives in  opening  the  door,  and  that  he  could 
not  have  had  any  possible  object  in  doing 
to,  but  ro  caose  antioyance  to  his  brother's 
ramilv.  for  i^e  find  from  the  map   that  the 
new  door  is  exactly  in  a  line  with  the  privy 
befongtng  to  the  tiefendant,  and  that  the  door 
of  the  privy,  atid  the  door  in  this  wall,  are 
exactly  opposite  one  another,  so  that  any  one, 
tising  the  privy,  would  be  able  to  overlook 
nearly  the  whole  of  the  plaintiff's  courtyard. 
There  is  also  a  finding  of  fact  against  the 
defendant  as  to  his  having  no  right  of  way 
through  the  plaintiff's  courtyard,  and    that 
the  Sweepings  of  his  house  are  not  carried 
through  the   plaintiff's   compound.     At   the 
same  time,  we  agree  with   the   Subordinate 
Judge  in  thinking  that  the  right  of  privacy  is 
not  an  inherent  right  of  property ;  and  that, 
if  it  exists  at  all,  it  must  be  shown  to  exist 
by  some  local  usage,  by  special  permission, 
or  by  grant,  and,  in  this  case,  there  is  no  such 
local  usage,  permission,   or   grant,   proved 
There  seems  to  be  no  reason  therefore  why 
the  defendant  should  not  make  use  of  his 
properly  in  any  way  he  pleases ;  the  wall  is 
undoubtedly  his,  and  he  is  merely  making  a 
<loor  in  his  own  property.     The  plaintiff,  on 
the  other  hand,  can  very  easily  prevent,  if  he 
likes,  all  possible  annoyance  on  account  of 
this  door,  inasmuch  as  the  whole  of  the  land 
^^  the  north  side  of  it  belongs  to  him,  and 
he  has  only  to  build  a  screen  or  other  erec- 
tion 10  prevent  any  body  in  the  defendant's 
"Ouse  looking  into  his  courtyard,  or  in  any 
*ay  disturbing   the  privacy   of   his   family. 
1  he  decision  in  the  case  of  Mahomed  Abdoor 
^him  V.    Birjoo     Sahoo    and    others,    in 
^olume  XIV.,  Weekly  Reporter,  page  103, 
»y8  down  what  we  consider  to  be  the  right 
^cw  of  i!ie  law  in  deciding  questioiis  of  this 
^;  ^lid,  following  that  decision,  we  must 
^phold  the  judgment    of   the   Subordinate 


If,  notwithstanding  the  order  which  is  now 
made,  the  defendant  commits  any  trespass 
upon  the  plaintiff's  property  by  passing 
through  or  over  any  new  screen  or  erection 
which  the  plaintiff  may  build,  of  course  the 
plaintiff  will  have  his  right  of  action  for 
trespass.  And,  with  reference  to  the  circum- 
stances of  this  case,  an(f  taking  into  considera- 
tion the  clear  evidence  of  ill-will  and  malice, 
which  actuated  the  defendant  in  making  this 
door,  we  think  that  the  defendant  should  n^t 
get  costs,  but  that  each  party  should  pay  his 
own  costs.    The  appeal  is  dismissed. 


The  25th  April  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
Markby,  Judges, 

Review  of  Judgment— Presumption — Prelimina- 
ries complied  with — Evidence. 

Case  No.  1260  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Gya^  ddted 
the  1 2th  July  i8*jt,  reversing  a  decision 
of  the  Moonsiff  of  Aurungabad^  dated  ike 
^ist  March  iS'jo. 

Akkul  Sahoo  and  others  (Plaintiffs), 
Appellants, 

versus 

Abdool    GuffooT    (Defendant),    Respondent* 

Mr,  C.  Gregory  for  Appellants. 
Moonshee  Mahomed  Yusuf  for  Respondent. 

The  Court  declined  to  presome  in  this  case  that 
certain  preliminaries  had  not  been  complied  with  by  the 
Subordinate  judge  in  admitting  a  review  of  judgment, 
xia.y  that  he  had  not  satisfied  himself  that  the  evidence 
tendered  by  the  petitioner  for  review  was  evidence  not 
previously  attainable  by  him,  and  not  in  his  possession, 
especially  when  appellant  was  unable  to  show  that  he 
had  taken  any  objection  before  the  Subordinate  Judge 
to  the  document  on  which  the  review  was  granted. 

Jackson,  J. — This  was  a  suit  relating  to 
the  possession  of  a  small  piece  of  land  origi- 
nally decided  by  the  Moonsiff  of  Aurungabad, 
and  afterwards  tried  on  appeal  by  the  Subor- 
dinate Judge  of  Gya.  The  Subordinate 
Judge  at  first,  on  ihe  view  which  hte  took  of 
the  evidence,  afiirmed  the  judgment  of  the 
Moonsiff.  Some  time  afterwards,  an  applica- 
tion was  made  to  him,  supported  by  certain' 
documents,  on  which  he  granted  a  review, 
and  reversed  the  decisioti  of  the  Moonsiff. 
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We  have  been  much  pressed  with  several 
precedents  of  this  Court,  in  which  strong 
opinions  have  been  expressed  with  regard  to 
the  course  to  be  taken  by  Courts  of  Justice 
in  receiving  applications  for  review. 

It  is  contended  in  this  case  that  there  is 
nothing  on  the  record  to  show  that  the 
Subordinate  Judge,  in  admitting  the  review, 
had  satisfied  himself  that  the  evidence  ten- 
dered by  the  petition  for  review  was  evidence 
not  previously  attainable  by  him,  and  not  in 
his  possession,  and  that,  consequently,  the  re- 
view was  one  which  ought  not  to  have  been 
admitted. 

No  doubt,  in  several  decisions,  namely,  in 
one  reported  in  Marshall,  page  553,  and  an- 
other in  2  Weekly  Reporter,  page  174,  and 
10  Weekly  Reporter,  page  432,  and  in  16 
Weekly  Reporter,  page  7,  observations  have 
been  made  on  the  subject,  which  tend  to 
support  the  contentions  of  the  appellant. 

But  we  are  not  now  called  upon  10  state 
what  are  the  proper  preliminaries  to  be 
observed  in  admitting  a  review,  nor  on  what 
principles  a  review  should  be  admitted.  If 
we  were,  we  might  have  stated  our  views. 
But  we  are  asked  to  set  aside  a  judgment  of 
the  Lower  Appellate  Court,  on  the  ground 
that  certain  preliminaries  had  not  been  com- 
plied with  when  he  granted  the  review. 

In  the  several  cases  referred  to,  the  Judges 
deal  with  them  on  their  respective  merits, 
and  we  are  not  bound  to  follow  their  ruling 
only  that  there  might  be  uniformity  in  our 
decisions  on  such  a  point ;  nor  are  we  bound 
to  reverse  the  decision  of  the  lower  Court, 
simply  upon  the  ground  that  certain  forms 
had  not  been  followed. 

On  the  other  hand,  we  ought,  I  think,  to 
presume  in  favour  of  the  lower  Courts  that  all 
things  have  been  done  as  the  law  requires. 
I  do  not,  therefore,  find  in  the  circumstances 
of  this  case  anything  that  induces  me  to 
think  that  the  proceedings  of  the  Court  be- 
low are  in  any  way  contrary  to  law ;  and  as 
there  is  no  other  valid  objection  taken  to  the 
deci.sion  of  the  Lower  Appellate  Court,  we 
ought  to  dismiss  the  appeal  with  costs. 

Markbyy  J, — 1  am  of  the  same  opinion. 
I  entirely  agree  with  my  brother  Jackson, 
that  we  have  no  question  now  before  us  as  to 
what  are  the  proper  steps  to  be  taken  before 
the  admission  of  a  review.  \Ve  have  to  de- 
cide now  whether  w^e  ought  not  to  presume 
that  the  steps  and  procedure  prescribed  by 
law  were  followed  in  the  lower  Court ;  and,  as 
a  general  rule,  I  think  that  we  ought  to  pre- 
sume that  the  proceedings  of  the  Courts  be- 
low have  been  conducted  according  to  law, 


and  oaghl  not  to  presume  that  the  require- 
ments of  the  law  ihave  not  been  complied 
with.  More  especially,  we  ought  not  to  pie^ 
sume  so  in  this  case  when  the  appellant  doe$.' 
not  show  us  anything  from  which  we  oui 
suppose  that  he  took  any  objection  in  the 
Court  below  to  the  document  on  which  the 
review  was  granted. 

The  appeal  must  be  dismissed  with  costs. 


The  25th  April  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gtow, 

Judges, 

Right  of  Suit^Co-sharer—Dischaive  of  Re- 
ccivcr-Act  VIII,  of  1859,  s.  73-Diacreti«i 
(Noa-ezercise  of,  by  lower  Coorq— Interfer- 
ence of  Superior  Coort— Partj  sunmonedtf 
witness  under  s.  no— Lnwfttl  Excuse— Wit- 
ness's Expenses  (Tender  of). 

Regular  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  28th  August  i8yi. 

Case  No.  274  of  1871. 

Ishen  Chunder  Sen  (one  of  the  Defendants), 

Appellant^ 

versus 

Onath  Nath  Deb  (one  of  the  Plaintiffs), 

Respondent, 

Bahoos  Gopal  Lall  Mitter  and  Nil 
Madhub  Sen  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Rajendro 
Nath  Bose  for  Respondent. 

Case  No.  276  of  1871. 

Mr.  Herbert  Cowell   (PlaintiflF),    Appellant, 

versus 

Ishen  Chunder  Sen  (Defendant)  and  another 
(Plaintiff^,  Respondents, 

Baboos  Chunder  Madhub  Ghose  and 
Bhyrub  Chunder  Banerjee  for  Appellant. 

Baboos  Gopal  Lall  Mitter  and  Nil 
Madhub  Bose  for  Respondents. 

A  co-sharer  who  takes  over  into  his  own  hands  from 
the  Receiver,  the  management  of  his  shaje  of  the  es- 
tate, is  entitled  to  sue,  or  to  be  made  a  party^  under  sec- 
tion 73,  Act  VIII.  of  1859,  to  a  suit  already  SA>ught  for 
rents,  which  had  accrued  before  the  date  of  the  Re- 
ceiver's  discharge. 
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IVhere  the  law  allows  a  discretion  to  any  Court,  it 
iyiesomes  that  such  discretion  will  be  soundly  and  pro« 
;|Qrljr  exercised ;  and  where  it  is  shown  that  the  discre* 
j^tioB  was  not  so  exercised,  the  omission  will  be  a  g^round 
yiat  interference  bv  the  superior  Court. 

Acoonfingly,  the  Subordinate  judge's  order  under 
:  Kction  1 70  was  set  aside,  on  the  ground  that  he  had  not 
exercised  his  discretion  at  all,  inasmuch  as  he  had 
q^red  the  fact  that  plaintiff  had  given  very  substantial 
reasons  for  hi»  inability  to  attend  and  give  evidence 
when  summoned  to  do  so ;  and  as  the  Subordinate 
Jif^  had  held  substantially  that  there  was  sufficient 
evidence  to  prove  plaintiff's  claim,  plaintiff  was  entitled 
to  a  decree,  his  failure  to  give  evidence  notwithstanding. 
Where  there  was  no  proof  that  a  defaulting  witness's 
expenses  were  not  tendered  to  him  by  the  party  at 
whose  instance  he  was  summoned,  the  Court  on  appeal 
fledioed  to  order  that  witness's  evidence  to  be  taken  or 
to  take  it  themselves. 

Glover y  J. — One  judgment  will  govern 
boih  these  appeals. 

The  suit  was  for  rent  due  on  a  share  of  a 
fiUnet  tenure  called  Shakbahar,  belonging 
to  the  estate  of  the  late  Promonath  Deb,  of 
which  the  plaintiff,  Mr.  Cowell,  was  the 
Receiver. 

The  suit  was  instituted  on  the  i8th  March 
1871,  and,  whilst  it  was  pending,  Onath  Naih 
Deb,  one  of  the  sons  of  Promonath,  applied 
to  be  made  co-plaintiff,  on  the  ground  that 
he  bad  discharged  Mr.  Cowell  from  the  re- 
ceivership of  his  share  of  the  estate.  The 
application  was  allowed  by  the  Court,  and,  on 
the  7th  July  1 87 1,  Onath  Naih  Deb  was 
made  a  party  to  the  suit  under  section  73 
of  the  Procedure  Code. 

The  defendant,  Ishen  Chunder  Deb,  admits 
tenancy,  and  does  not  dispute  the  rate  of  rent. 
His  defence  substantially  is  that  he  has  in 
various  ways,  which  will  be  noticed  here- 
after, paid  all  that  is  due  from  him  in 
ibe  shape  of  rent,  with  the  exception  of 
Rs.  453-2-9. 

The  Subordinate  Judge  decreed  in  favour 
of  the  plaintiff,  Mr.  Cowell,  for  one-half  of 
the  sum  admitted  by  the  defendant  to  be  due, 
and  in  favour  of  the  co-plaintiff  Onath  Nath 
Deb  for  Rs.  1,724-11-4,  the  balance  of  rent 
on  his  share  of  the  estate  still  proved  to  be 
doe. 

Against  this  decision,  the  plaintiff,  Mr. 
Cowell.  and  the  defendant,  Ishen  Chunder 
Deb,  appeal. 

It  will  be  convenient  to  take  the  plaintiff's 
appeal  first. 

Mr.  Cowell  contends  (i)  that  the  provi- 
sions of  section  170,  Act  VIII.  of  1859, 
foght  not  to  have  been  enforced  against  him, 
inasmuch  as  he  had  a  lawful  excuse  for  non- 
tendance  at  the   Small   Cause   Court  on 

«c  day  l!xed  for  taking  his  evidence. 
(i)*«rhat  as  the  Subordinate  Judge  ac- 

^d  the  evidence  as  proving  the  claim  of 

^wl^Nath  Deb,  he  should  not  have  refused 


Mr.  Cowell  the  benefit  of  that  evidence,  even 
though  he  did  not  himself  attend  and  give 
evidence. 

And  (3)  that  as  the  rents  sued  for  ac- 
crued before  the  date  of  the  Receiver's  dis- 
charge in  respect  of  Onath  Nath's  share, 
Onath  Nath  ought  no^to  have  been  made 
a  party  to  the  suit  under  section  73. 

The  last  objection  has  not  been  pressed 
by  the  appellant's  pleader.  It  would  be 
clearly  untenable,  for  as  Onath  Nath  is  ad- 
mittedly the  owner  of  a  fourth  share  of  the 
rents,  and  had  admittedly  discharged  Mr. 
Cowell  from  the  receivership  of  that  share 
within  a  few  days  after  the  institution  of  this 
suit,  he,  Onath  Nath,  was  a  party  interested, 
both  in  the  subject-matter  and  in  the  result 
of  the  litigation,  and  the  lower  Court  cannot 
be  said  to  have  been  wrong  in  making  Onath 
Nath  a  co-plaintiff.  From  the  day  on  which 
Onath  Nath  took  the  management  of  his 
share  of  the  estate  into  his  own  hands,  he  was 
entitled  to  sue  for  its  rents,  no  matter  for 
what  year  (within  the  period  of  limitation) 
they  had  accrued. 

With  reference  to  the  first  objection,  it 
appears  that  the  defendants  desired  that  both 
Mr.  Cowell,  the  plaintiff,  and  his  general 
mookhtear,  Khogendro  Nath  xMullick,  should 
be  summoned,  and  two  commissions  were  sent 
to  the  Small  Cause  Court  in  Calcutta  for  the 
purpose  of  examining  these  witnesses.  Mr. 
Cowell  represented  to  the  Court  that  the  day 
on  which  he  was  directed  to  attend  was 
Saturday — a  day  on  which  he  was  neces- 
sarily on  duty  at  the  Bengal  Legislative 
Council,  of  which  Council  he  was  Officiating 
Secretary.  There  seems  to  be  some  doubt 
as  to  whether  both  summonses  were  served. 
The  Subordinate  Judge  says  that  the  second 
only  was  served;  but  the  bailiff,  we  observe, 
in  his  evidence,  speaks  of  two,  and  the  Sub- 
ordinate Judge  afterwards  passed  an  order 
to  the  effect  that,  as  the  summons  had  been 
served  twice  without  effect,  it  was  a  proper 
case  for  the  application  of  section  170.  But 
whether  served  once  or  twice  is  immaterial. 
The  Subordinate  Judge  has  held  that  Mr. 
Cowell's  omission  to  attend  the  Small  Cause 
Court  and  give  evidence  is  sufficient  to  pre- 
vent his  obtaining  any  remedy  in  this  suit, 
except  so  far  as  ihe  defendant  chooses  to 
admit  liability. 

Now,  section  170  restricts  the  penal  conse- 
quences of  refusing  or  neglecting  to  give 
evidence  to  parties  "  without  lawful  excuse."  . 
The  appellant  contends  that  he  had  such 
excuse,  being  unable  to  attend  on  the  day 
named  in  consequence  of  official  duties  whir' 
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kept  htm  elsewhere.  The  respondent,  Ishen 
Cbander,  argues  that  the  sole  judge  of  this 
was  the  Court  before  which  the  case  was 
pending,  and  that  there  can  be  no  interference 
with  fls  discretionary  power  in  this  respect. 

We  are  of  opinion  that,  where  the  law 
allows  a  discretion  tetany  Court,  it  presumes 
that  such  discretion  will  be  soundly  and  pro- 
perly exercised  ;  and  that  where  it  is  shown 
that  the  discretion  was  not  so  exercised,  the 
omission  would  be  a  ground  for  interference 
by  the  superior  Court.  In  Data  Hurukman 
Singh  vs»  Oodoy  Chand  Pyne,  6  Weekly 
Reporter  247,  a  Principal  Sudder  Araeen's 
order  under  section  1 70  was  set  aside  on  the 
ground  that  he  had  not  exercised  his  discre- 
tion properly. 

Now,  in  this  case,  the  Subordinate  Judge 
does  not  appear  to  have  exercised  any  "  dis- 
cretion" at  all.  His  order  (vernacular),  pass- 
ed on  the  back  of  the  plaintiff's  petition,  is  to 
the  effect  that  "  whereas  the  plaintiff  (CoweH) 
has  not  appeared  after  being  twice  summoned, 
the  case  will  be  brought  under  the  provisions 
of  section  170."  He  ignores  the  fact  that 
Mr.  Cowell  had  given  very  substantial  rea- 
sons for  not  being  able  to  attend  the  Small 
Cause  Court  on  Saturdays,  and  had  begged 
that  some  other  day  might  be  fixed.  It  is  a 
matter  of  which  this  Court  is  bound  to  take 
iudicial  cognizance,  that  the  Bengal  Legisla- 
tiTe  Council's  days  of  assembling  are  Satur- 
days, as  notified  in  the  Government  Gazette^ 
and  that  Mr.  Cowell  is  the  gazetted  Offici- 
ating Secretary  to  that  Council.  We  have  been 
informed  that  the  Small  Cause  Court  ex- 
amines witnesses  on  commission  on  Saturdays 
only,  bat  this  would  not  affect  the  lawfulness 
of  the  plaintiff's  excuse.  We  think  that  the 
Subordinate  judge  was  not  justified,  under 
the  circumstances,  in  visiting  the  plaintiff 
with  the  extreme  penal  consequences  of  an 
omission  which  he  could  not  prevent. 

But,  in  any  case,  the  plaintiff  would  not  be 
precluded  by  an  order  under  section  170 
from  appealing  against  the  lower  Court's  de- 
cision on  the  merits,  where  there  had  been 
such  decision,  nor  from  getting  a  decree,  if 
there  were  sufficient  evidence  on  the  record 
to  warrant  such  decree,  the  plaintiff's  failure 
to  give  evidence  notwithstanding.  In  Bisho 
Nath  Mojoomdar  vs,  Kheitur  Chunder  Sen, 
Marshall's  Reports  467,  it  has  been  so  held 
by  this  Court. 

Now,  in  this  case  tiie  Subordinate  Judge  has 
held  substantially  that  there  is  sufficient  evi- 
dence to  prove  the  plaintiff's  claim,  but  that 
he  is  not  to  take  advantage  of  it  because  of 
his  omission  to  attend  and  give  evidence. 


The  co-piiifitiff,  Onath  Nath  Deb,  has  got  1 
decree  for  his  share  of  the  rents  on  that  cvij 
dence,  and  if  that  evidence  is  safficiei 
(which  is  the  point  for  consideration  1^ 
Ishen  Chunder's  appeal),  Mr.  Cowell,  tJH 
Receiver,  would  be  entitled  to  a  decree  fol 
the  other  half  share,  irrespective  of  his  for| 
mer  laches. 

The  question  remains  whether  that  evi| 
dence  is  sufficient. 

The  defendant  (appellant),  Ishen  Chandej 
contends  that  it  is  not  sufficient ;  that  he  di 
all  he  could  by  summoning  Mr.  Cowell 
his  mookhtear  Khogendro  to  prove  that  he  bs 
paid  various  large  sums  to  the  proprietoij 
of  the  estate,  and  had  afterwards  given  th( 
receipts  tothe  plaintiff's  mookhtear  Khogendi 
for    the    purpose  of   having   the  ]>aym( 
credited  in  his  accounts,  and  that  unlil 
plaintiff  and  his  servant  come  forward 
deny  on   oath  the  allegations  that  he, 
fendant,  has  vouched  for  by  his  own  c 
the  plaintiff's  evidence  is  altogether  ini 
cient  to  justify  a  decree  being  passe  J  in 
favour.  The  defendant  further  contends  tb| 
it  is  in  the  highest  degree  improbable,  ai 
is     opposed     to     all     zemindaree    custc 
that  rents  should  be  paid  for  one  year  whij 
a  balance  is  still  due  on  a  preceding  y( 
and  that  it  cannot  be  believed  that  paym< 
for  the  year  1276  would  have  been  accept] 
(as  the  plaintiff  says  they  were)  whilst  th< 
was  still  a  balance  due  for  1275. 

The  sums  for  which  the  defendant  claii 
credit  were,  he  says,  paid  by  him,  eitherj 
the  various  proprietors  direct,  or  paid 
others  on  their  behalf  and  for  their  ad^ 
lage.  The  receipts,  he  says,  he  made  over 
to  the  Receiver's  mookhtear  Khogendro  Nath, 
who  promised  to  give  him  credit  for  them  in 
account.  The  Subordinate  J udge  disbelieves 
this  statement,  on  the  ground  that  Ishen 
Chunder  has  not  called  the  mookhtears  of  these 
proprietors  to  prove  the  fact  of  payment,  nor 
any  one  of  his  own  servants  in  whose  presence, 
he  says,  that  the  payments  were  made. 

A  good  deal  was  made  by  the  defendant's 
(appellant's)  pleader  of  the  neglect  of  the 
mookhtear  Khogendro  to  attend  and  give  evi* 
dence ;  and  if  we  could  be  satisfied  that  the  de- 
fendant really  did  all  in  his  power  to  procure 
the  attendance  of  this  most  im(>ortant  witness, 
we  should  undoubiedlv  refuse  to  decide  this 
appeal  without  having  his  evidence  recorded 
But  the  contrary  appears  to  be^the  case 
Kbogeudro  was  no  doubt  summoned,«nd  the 
subpa&na  was  duly  served  upon  him ;  bu 
j  there  is  no  proof  that  the  usual  tr^velHo{ 
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expenses  were  famished  to  him.    The  hail- 
iJ!  witness,  who  deposes  to  the  service,  admits 
that  Khogendro  expressed  his  willingness  to 
attend  if  his  expenses  were  tendered ;  but  he 
knows  nothing  further,  and  there  is  nothing 
on  ihe  record  to  show  that  they  were  ten- 
dered; whilst,  on  the  other  hand,  there  is 
proof  that  Mr.  CowelKs  expenses  were  ten- 
dered and  received.     Now,  if  the  defendant's 
plea  of  payment  to  the  zemindars,  and  his 
subsequent  handing  over  of  the  receipts  to 
Khogendro,  were  true,  we  should  have  ex- 
pected that  he  would  have  spared  no  pains 
to  secure  such  a  very  important  witness  as 
Khogendro  himself.     Mr.  Cowell  could  have 
had  no  special  knowledge  of  anything  con- 
nected with  the  suit,  and  his  evidence  could 
have  proved  little  or  nothing;  but  Khogen- 
dro's  was  the  backbone  of  the  defendant's 
case,  and  yet  we  find  him  altogether  neglect- 
ing his  interests,  and  omitting  to  deposit  the 
money  which  would  have  secured  the  pre- 
tence of  his  principal  witness.     We  do  not, 
therefore,  at  this  late  stage  of  the  case,  con- 
sider ourselves  justified^  either  in  ordering 
Kbogendro's  evidence  to  be  taken,  or  in  tak- 
hg  it  ourselves,  the  less  so  as  there  were 
other  ways  of  proving  the  payments  by  the 
evidence  of  the   parties  to  whom   and   in 
whose  presence  they  were  made.     We  may  : 
femark  in  this  place  that  Ishen  Chunder's 
Otn  deposition  as  to  the  time  and  manner  of  , 
his  alleged  making  over  of  the  receipts  to  < 
Khogendro  is  extremely  vague  and  unsatis-  | 
iactory.    He  makes  three  distinct  and  op-  \ 
posite  statements  as  to  the  year,  and  two  as 
to  the  month.     He  admits,  moreover,  that  he 
never  mentioned  the  fact  to  the  Receiver, 
Mr.   Cowell,     nor      entered    any     memo, 
of  the   transaction    in    what    he    calls   his 

Cca  account-books;  and,  as  we  have 
ore  stated,  although  he  mentions  the 
tunes  of  at  least  four  persons  who  were 
pnsent,  he  has  not  thought  proper  to  call 
uj  one  of  them  as  a  witness. 


It  remains  then   that  the  defendant,  on 

thorn  was  the  onus  of  proving  payment  of 

^  was  admitted  to  be  the  correct  rate  of 

^t  dae  on  the  estate,  has  altogether  failed 

to  prove  such  part  of  it  as  relates  to  the 

Winces  of  the  years  1275  and  1276.     And 

^sce  no  force  in  the  defendant's  objection 

■to  the  year  in  which  some  of  the  money 

i*paid.    That  money  was  paid  as  rent  in 

^?^,  whUst  there  was  still  a  balance  of  1275 

BP*idjj  likely  enough ;  but  there  is  nothing 

•^tkc  record  to  show  that  that  money  was  i 

W«rcnt/>r  1276,  or  that  rent  for  that 
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year  was  paid  whilst  there  was  still  a  balance 
due  for  1275. 

As  the  onus  of  proving  payment  in  full 
was  on  the  defendant,  and  as  he  failed  to 
support  that  onus,  both  the  plaintiff  and  the 
co-plaintiff,  Onath  Nath  Deb,  are  entitled  to 
their  full  shares  of  the  balance  of  the  admit- 
ted rent.  The  decree'of  the  Court  below  is 
modified  accordingly,  and  Mr.  Cowell,  the 
Receiver,  and  Onath  Nath  Deb  will  each 
recover  Rs.  1,724-11-4  with  interest.  The 
appeal  of  Ishen  Chunder  (No.  274  of  1871) 
is  dismissed,  and  Ishen  Chunder  will  pay  the 
whole  costs  of  this  litigation. 


The  26th  April  1872. 
Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Act  VIII.:of  X859,  s.  3— Res  adjadicaU-^Rijrht 
of  Occupancy  (under  Act  X.  of  x8S9,  s.  0)^ 
Holding  as  Koorfadar  or  Trespasser— Erec- 
tion of  Bttilding— Acquiescence. 

Case  No.  859  of  1871. 

Special  Appeal  from  a  decision  passed  by  I  he 
Subordinate  Judge  of  Hooghly,  dated  the 
24th  April  iSyiy  affirming  a  decision  of  the 
Moonstff  of  Ghattaly  dated  the  asrd 
January  i8yi, 

Ishen  Chunder  Ghose  and  others  (Plaintiffs)* 

Appellants^ 

versus 

Hurish  Chunder  Bannerjee  (Defendant),  . 

Respondent, 

Baboo  Taruck  Nath  Dutt  for  Appellants. 

Baboo  Bama  Churn  Dutt  for  Respondent. 

Plaintiff  having  in  a  former  suit  obtained  a  declara- 
tion that  certain  land  was  his  mAl  land,  and  not  defend* 
ant^s  lakhiraj,  served  defendant  with  a  notice  to  quit, 
and,  on  his  non-compliance  with  that  demand,  brought 
the  present  suit  for  ejectment  and  khas  possession^ 
HELD  that  section  a,  Act  VIII.  of  1859,  did  not  ajjply  to 
such  a  case,  the  causes  of  action  in  the  two  suits  not 
being  the  same. 

Held,  also,  that  defendant's  holding,  either  as  a*<wr^ 
fadar  (sub-lessee)  or  as  a  trespasser,  gave  him  no  right 
of  occupancy  under  section  6,  Act  X.  of  '859;  and  that 
his  erection  of  a  mud-house  on  the  land,  and  dwelling 
there  for  more  than  12  years,  afforded  no  presumption 
of  acquiescence  on  the  part  of  plaintiff. 

Kemp,  y.— The  plaintiff  is  the  special 
appellant  in  this  case.     He  sued  to  recover 
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iMtff  poftsciBton  of  two  cottahs  of  land  by  re- 
moval of  a  mud-house  erected  by  the  defend- 
ant on  that  land.  The  plaintiii  is  admittedly 
lihe  talookdar  of  the  mouzah  on  which  the 
land  18  situated.  Preriously,  the  plaintiff 
fued  the  ryot  Muddun  Ghose  to  enhance  the 
rent  of  his  tenure,  and  in  that  suit  included 
ibeae  two  cottahs.  M%ddun  Ghose  pleaded 
that  these  two  cottahs  did  not  form  part  of 
^8  holding,  but  that  they  belonged  to  the 
Ukhiraj  holding  of  the  present  defendant. 
Th«  present  defendant  also  intervened  in 
tluit  rant-suit,  and  claimed  these  two  cot- 
tahs as  lakhiraj ;  and  the  result  of  that 
was  that  the  rent  was  assessed  on  the  hold- 
ing of  Muddun  Ghose,  excluding  the  two 
cottahs  which  were  claimed  in  that  suit  as 
lakhiraj  by  the  present  defendant,  and  which 
claim  was  supported  by  the  tenant  Muddun 
Ghose.  The  talookdar,  therefore,  being  foil- 
ed with  reference  to  these  two  cottahs, 
brought  a  suit  for  a  declaration  that  these 
two  cottahs  were  mal  lands,  and  for  posses- 
sion. It  was  found  in  that  suit  that  the  lands 
were  not  lakhira},  but  that  they  were  m^l 
Uaidf>  and  a  plaintiff's  title  to  them  as  roal 
land  was  declared.  The  plaintiff  then  served 
a  notice  on  the  defendant  to  quit  the  land, 
and  the  defendant  not  having  complied  with 
that  demand  the  present  suit  is  brought. 

Both  Courts  have  dismissed  the  plaintiff's 
claim,  mainly  on  the  ground  of  equity — that, 
ad  the  defendant  had  built  a  mud-house  on 
the  tand  at  some  expense,  and  dwelt  there 
for  a  long  time,  more  than  12  years,  it  would 
QQl  be  equitable  to  eject  him.  The  first 
point  is,  whether  section  2  of  Act  VIII. 
applies  to  this  case  or  not.  We  are  clearly 
of  opinion  that  section  2  does  not  apply. 
That  section  refers  to  causes  of  action  which 
have  been  heard  and  determined  by  a  Court 
of  competent  jurisdiction  in  a  former  suit 
between  the  same  parties.  Now,  it  is  very 
clear  that  the  present  cause  of  action,  which 
is  for  ejectment  of  the  defendant  and  khas 
pott^ewion,  is  not  the  same  cause  of  action 
tffiedl  in  the  former  suit.  Therefore,  sec- 
tion 2  does  not  apply. 

We  then  come  to  the  question  whether 
the  defendant  has  acquired  a  right  of  occu- 
pancy in  this  land.  We  think  that  he  has 
not.  It  is  very  clear  that,  if  the  defendant 
claims  to  have  held  this  land  as  a  koorfa 
tenant  or  sub-lessee  of  Muddun  Ghose,  such 
hoIdlDg  would  not  give  him  a  right  of  occu- 

Eancy.  Then  it  may  be  said  that  he  has 
eld  the  land  as  lakhirajdar ;  but  it  has  been 
found  in  a  suit  between  the  parties,  namely, 
the  present  plaintiff  and  the  defendant,  that 


the  land  was  not  lakhiraj,  but  that  it  vai 
the  mil  land  of  the  plaintiff.  Therefore,  if 
the  defendant  held  as  koor/adar^  he  acquired 
no  right  of  occupancy ;  and  if  he  held  other- 
wise,  he  held  as  a  trespasser,  and  bis  holding 
as  a  trespasser  would  not,  under  section  6,* 
give  him  any  right  of  occupancy.  This 
has  been  ruled  in  the  case  of  Shaikh  Pter 
Bakshy  reported  in  the  Special  Na  of 
the  Weekly  Reporter,  Full  Bench  Rulings, 
page  146,  by  the  late  Chief  Justice,  Sir 
Barnes  Peacock,  and  Justices  Bayley  and 
Kemp. 

Then  we  come  to  the  question  of  equity. 
We  do  not  think  that  this  is  a  case  which 
is  at  all  on  all  fours  with  the  case 
reported  in  Volume  XII.  of  the  Weekly 
Reporter,  page  495.  In  this  case,  we  do 
not  think  that  the  defendant  is  entitled 
to  any  sympathy  from  the  Court.  It  ap- 
pears that  he  fraudulently  set  up  this  lak* 
hirai  holding  in  collusion  with  the  tenant 
of  tne  plaintiff,  Muddun  Ghose.  A  great 
deal  has  been  said  about  the  fact  of  the  plaint- 
iff standing  by  and  allowing  the  defendant 
to  erect  this  mud-house  at  considerable 
expense.  Now,  until  the  point  was  settled  in 
the  suit  brought  by  the  plaintiff  to  have  his 
m^l  right  declared,  and  which  suit  was 
brought  after  the  plaintiff  had  been  unsuc- 
cessful in  the  suit  against  the  ryot,  Muddnn 
Ghose,  for  the  rent  of  these  two  cottahs,  we 
think  it  cannot  be  said  that  the  plaintiff  was 
under  any  other  impression  than  that  these 
lands  were  part  and  parcel  of  the  holding  of 
histenant,  Muddun  Ghose.  That  tenant  hav- 
ing a  right  of  occupancy,  and  the  land  being 
bastoo  land,  any  erection  by  any  third  party 
holding  from  Muddun  Ghose  would  not  be 
a  matter  with  which  the  zemindar  could  inter- 
fere ;  but  the  matter  assumed  a  very  different 
aspect  when  the  zemindar,  on  bringing  his 
suit  for  rent  against  Muddun  Ghose,  was  met 
by  the  plea  that  a  portion  of  the  land  was 
not  in  the  tenancy  of  Muddun  Ghose,  but 
was  the  lakhiraj  of  the  defendant — a  plea 
which  eventually  wholly  failed  in  the  subse- 
quent suit.  We  therefore  think  that  the 
ruling  in  Volume  XII.  does  not  apply  to  this 
case.  That  was  a  case  in  which  a  party  took 
lands  from  the  zemindar,  and  transferred 
them  to  other  parties,  who  erected  pucca 
buildings  thereon.  The  zemindar  wanted 
to  demolish  these  pucca  buildings,  on  the 
ground  that  the  original  tenant  had  no  trans-> 
ferable  rights.  It  was  held  in  (^at  case 
that  there  was  evidence,  although  tfijit  evi- 
dence was  meagre,  of  a  custom  to  transfer, 
and  it  was  considered  that  the  conduct  of  the 
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aemindar  in  allowing  his  ryot  to  transfer 
Ike  lands,  and  the  transferee  to  erect  pucca 
ioildings,  without  immediately  attempting  to 
Stop  him  in  so  doing,  amounted  to  an  acquies- 
ceDce  in  the  transfer,  and  to  standing  by 
Wile  the  tenant  spent  a  considerable  amount 
of  money  on  the  buildings. 

We,  there/ore,  think  that  the  plaintiff  is 
^Dtitled  to  the  relief  he  asked  for,  namely, 
to  kh<is  possession.  We,  therefore,  decree 
)^s  suit  on  the  terms  of  the  plaint,  reversing 
the  decisions  of  the  Courts  below,  with  costs 
to  be  paid  by  the  defendant,  respondent. 

The  a6th  April  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Limitation— Lakhiraj  Title— Dispossession  (un- 
der colour  of  Sale  in  Execution). 

Case  No.  861  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  26tk  April  t8*ji^  reversing  a  decision 
of  the  Moonsiff  of  J ehanahad^  dated  the 
pth  December  i8yo, 

Dedar  Baksh  (Plaintiff),  Appellant, 

versus 

hke  Cowree  Singh  and  others  (Defendants), 

Respondents, 

Baboo  Woopendro  Chunder  Bose  for 
Appellant. 

Mr.  J,  S,  Rochfort  and   Baboo   Gopeenath 
Mookerjee  for  Respondents. 

The  twelve  y^ars*  and  not  the  one  year's  limitation 
applies  to  a  suit  to  establish  plaintiff's  title  as  lakhiraj' 
Mr  and  to  establish  that  the  lands  in  question  are  not 
tte  iaads  of  the  judgment-debtor  in  execution  of 
%  decree  against  whom  defendants  purchased  the  lai^d, 
a&d,  nnder  colour  of  that  sale,  ousted  the  plaintiff. 

Kmp,  J, — W«  think  that  the  .decision  of 

the  Judge  is  wrong  in  this  case,  and  that 

the  decision  of  the  first  Court  is  perfectly 

correct.    This  is  not  a  suit  to  set  aside  an 

order  under  section  246;  but  it  is  a  suit  by 

tbe  plaintiff  to  establish  his  title  as  lakhiraj- 

^ar,  and  to  establish  that  the  lands  are  not 

the  lands  of  the  judgment-debtor,  Imdad  Ali, 

m  execution  of  a  decree  against  whom  the 

defendant  purchased  the  land.      Moreover, 

^  objection   of   the   plaintiff,   under  sec- 

^  246,  which  was  rejected  on  the  8th  of 

September  1868,  was  not  followed  by  any 

Pjocess  on  the  part  of  the  decree-holder, 

«e  defeftdants  in   this  case.    The  attach- 

^wntVks  allowed  to  fall  through  and  the 

^  was  struck  off,  and  it  was  in  execution 

^  another  decree  that  the  attachment  and 


sale  took  place,  and  it  was  midor  eot^ur  of 
that  that  the  plaintiff  was  ousted.  U  apiMHiy 
to  us  that  the  one  year's  limitation  does  not 
apply  to  this  case,  but  that  the  twelve  yfait' 
limitation  applies.  The  case  must,  therefim* 
go  back,  with  reference  to  plots  Nos.  i>  I,  an^ 
3,  for  the  Judge  to  find  on  the  twelve  yeaia' 
plea,  and  on  the  menK>  if  necessary. 

With  reference  to  lot  No.  4,  it  is  cte%r 
that  tbe  plaintiff's  suit  was  dismissed  in  tbe 
first  Court,  and  no  appeal  was  preferred  bir 
the  plaintiff.  That  decision  is  therefore  flnal, 
and  must  stand.  With  thi  smodification,  Ite 
appeal  is  decreed  with  costs  in  proportion. 


The  26th  April  1B72. 
Fresenl: 

The  Hon'ble  W.  Markby,  Jndg^, 

Appeal  to  Privy  CpuncU— ValiMttjpn— Art  Vll. 
of  1S70.  s.  7— Declaratory  Decree— Consequen- 
tial Relief—Irrigation— Power  of  Higli  Colitt 
— Consolidatioo. 

In  the  Matter  of 
Ajuas  Kooer,  Petitioner, 

versus 

Mussamut  Luteefa,  Opposite  Par(y. 

Mr,  R.  T,  Allan  for  Petitioner. 

Mr,  C.  Gregory  for  Opposite  P^lty- 

In  asc^rtaioingf  whether  or  pot  there  ought  to  ))e  an 
appeal  to  the  Privy  Council,  the  High  Court  has  oaly 
to  look  at  the  value  of  the  question  at  issue  Hi  the 
Utiffation. 

in  a  case  of  conflicting  claifns  with  regani  tO  tM 
waters  of  a  flowing  stream,  the  matter  at  issue,  so  uir 
as  regarded  the  applicant,  having  heen  to  have  her 
lands  irrigated  in  the  way  she  claimed,  the  value  of  that 
matter,  according  to  section  7  of  the  Court  Fcfs  Act, 
yil.  of  1S70,  was  held  to  be  the  extent  to  which  be 
interests  would  be  deteriorated  if  that  right  could  not 
be  established. 

Quare, — Whether  the  Court  had  power  to  cqpspU* 
date  the  two  suits  at  this  stage  ? 

Markby,  J, — This  application  \%  made  with 
reference  to  two  cases — one,  in  which  Mnssa* 
mut  Luteefa  sued  Mussamut  Ajuas  Kooer 
and  other  persons  to  establish  certain  rights 
which  she  claimed  in  a  stream  .flowii)^  from 
the  Mohabeer  Hill ;  and,  the  other,  a  suit  in 
which  the  defendants  in  the  former  sqit 
were  plaintiffs,  and  the  plaintifiF  in  the  former 
suit  was  defendant,  relating  to  rights  which 
were  also  claimed  in  the  sanie  stream.  The 
two  suits  were  dealt  with  in  the  Mofussil 
Court  together,  and  one  judgment  was  deli- 
vered. In  this  Court,  the  appeals  are  said  to 
have  been  heard  separately ;  but  here  also 
only  one  judgment  was  delivered.  The 
applicant  now  is  10  be  at  liberiy  to  prefer, 
ope  appeal  to  Her  Majest|r's  Privy  Councjl 
against  the  decision  of  th|s  Court  of  the  aist 
Uecember  1871,  iemd  that  the  two  suits  a*" ' 
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two  regalar  appeals  to  which  that  decision 
relates  may  be  consolidated.  Now,  so  far  as 
regards  the  question  involved  in  these  two 
suits  is  concerned,  I  have  no  doubt  that,  sub- 
stantially, it  is  one  and  the  same.  These  two 
parties,  Mussamut  Ajuas  Kooer  and  her  les- 
sees, on  the  one  hand,  and  Mussamut  Luteefa, 
on  the  other,  have  coifiicting  claims  with  re- 
gard to  the  waters  of  this  stream,  and  I  .have 
no  doubt  whatever  that  there  is  but  that  sin- 
gle substantial  question  between  the  parties ; 
and,  in  ascertaining  whether  or  not  there 
ought  to  be  an  appeal  to  the  Privy  Council 
at  all,  I  think  I  have  only  to  look  at  the 
value  of  this  question,  which  is  the  matter  at 
issue  in  this  litigation,  to  the  appellants. 

Now,  upon  the  petition  of  Mussamut  Ajuas 
Kooer  as  presented  to  this  Court,  I  should 
have  had  very  considerable  doubt  whether 
.'there  were  sufficient  grounds  for  me  to  come 
to  the  conclusion  that  the  value  of  the  matter 
at  issue  amounted  to  Rs.  10,000.  I  think 
the  proper  mode  of  estimating  the  value  is 
this,  to  see  whether,  comparing  the  result  of 
the  decision  in  the  Court  with  what  is  claimed 
by  Mussamut  Ajuas  herself  and  her  lessees, 
this  property  will  be  deteriorated  to  the 
extent  of  10,000  rupees  if  the  decision  of 
this  Court  remains  unreversed ;  and  I  do  not 
see  that  that  fact  is  definitely  stated  in  the 
application.  That  defect  however,  I  think, 
is  supplied  by  the  4th  paragraph  of  the  affida- 
vit of  Mussamut  Ajuas's  agent,  in  which  it  is 
definitely  sworn  that,  in  consequence  of  the 
decision  of  this  Court,  "the  lands  of  Bishenpore 
"  will  no  longer  benefit,  as  heretofore,  by  irri- 
•**  gation  from  the  said  stream,  the  consequence 
''  of  which  will  be  both  that  the  said  Mussamut 
"Ajuas  Kooer  as  well  as  her  lessees  will 
**  sustain  annually  a  very  heavy  loss,  and  cer- 
"tainly  not  less  than  10,000  rupees.'' 

Now,  that  is  met  by  an  affidavit  on  the 
other  side  made  by  the  husband  of  Mussamut 
Luteefa.  He  points  out,  in  the  first  place, 
that  there  are  other  modes  in  which  these 
mouzahs  may  be  irrigated ;  that  the  holders 
of  land  in  these  mouzahs  are  not  entirely 
deprived  by  the  decision  of  this  Court  of  all 
nieans  of  irrigation  of  their  lands.  And  I  am 
asked  to  infer  from  that  that  the  decision  can- 
not be  so  detrimental  as  stated.  1  think  1 
have  no  proper  materials  for  entering  into  any 
question  of  that  sort.  But  it  is  further  stated 
that  the  valuation  of  the  claim  in  the  plaint 
hy  either  party  was  far  below  10,000  rupees, 
or,  I  ought  to  say,  that  the  stamp  paid  was 
*  for  a  claim  far  below  10,000  rupees.  Valua- 
tion of  a  suit  of  this  kind  is  regulated  by 
;  section  7  of  th^  Coiirt  Fees  Act  (Act  VII. 


of  1 870).  It  says  that,  in  a  suit  *'  to  obt»n 
a  declaratory  decree,  where  conseqaendal 
relief  is  prayed,'  the  suit  is  to  be  valued 
''  according  to  the  amount  at  which  the  relief 
sought  for  is  valued." 

Now.  I  am  not  quite  clear  what  the  Legis- 
lature meant  by  the  value  of  the  relief  sought 
for.  But,  whatever  that  meaning  may  have 
been,  I  do  not  think  that  the  value  of  the 
relief  sought  for  is  necessarily  the  same  as  the 
value  of  the  matter  at  issue.  I  think  the 
matter  at  issue  in  this  suit  was,  as  regards 
Mr.  Allan's  clients,  their  right  to  have  their 
lands  irrigated  in  the  way  they  claimed,  and 
the  value  of  that  matter,  as  I  have  stated, 
is  the  extent  to  which  their  interests 
would  be  deteriorated  if  that  right  cannoc 
be  established.  But,  then,  Mr.  Gregory's 
client  goes  still  further,  and  her  husband  pats 
in  an  affidavit  in  which  he  swears  that  the 
decision  of  this  Court  will  in  no  way  injare 
the  interests  of  the  other  side,  or,  in  other 
words,  he  swears  that  the  right  which  the 
other  side  has  come  forward  to  claim  is 
a  right  having  no  value  whatever.  Of  course, 
if  that  is  true,  that  entirely  answers  the  4th 
paragraph  of  Mr.  Allan's  client's  affidavit 

What  I  have  to  do  is  to  determine  which 
of  these  two  affidavits  I  will  give  credence 
to ;  and  I  must  say  that,  in  a  matter  of  this 
kind,  I  think  1  ought  clearly  to  adopt  the 
affidavit  of  Mr.  Allan's  client.  It  seems  to 
me  impossible,  looking  to  the  nature  of  this 
litigation  as  far  as  it  has  gone,  to  believe  that 
these  parties  have  gone  to  all  this  expense,  and 
carried  on  this  litigation  up  to  this  point, 
simply  for  the  purpose  of  establishing  a  right 
which  is  absolutely  of  no  value.  I  think, 
therefore,  I  have  no  choice  in  this  matter 
but  to  accept  Mr.  Allan's  client's  statement 
as  really  uncontradicted,  and  to  hold  the 
value  of  the  matter  at  issue  in  this  suit,  cal- 
culated upon  the  principle  above  stated,  is 
of  the  value  of  10,000  rupees.  Therefore, 
the  substantial  question,  I  think,  ought  to  be 
decided  in  favour  of  the  applicant. 

I  think,  however,  that  there  might  be 
some  difficulty  were  I  to  consolidate  these 
two  suits.  That  has  not  been  done  as  yet, 
and  there  might  be  some  question  as  to  the 
power  that  I  have  now  to  do  so.. 

I  think  the  proper  course  will  be,  upon 
Mr.  Allan's  putting  in  the  necessary  security, 
to  jsrrant  him  leave  to  appeal  in  both  suits, 
and  for  which  he  will  have  to  put  in  proper 
applications  within  time.  Upon  those  pro- 
per applications  being  put  in,  and  m^eessary 
security  being  given,  I  will  grant  leave  to 
appeal  in  both  cases. 
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The  list  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  Glover, 

Judges, 

Hindoo  Law— Partition— Hindoo  Widow- 
Purchaser  of  her  Estate  at  Sale  in  Execution 
—  Exception  —  Khas  Possession  —  Debutter 
Lands. 

Case  No.  221  of  187 1. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
16th  August  187 i. 

Rughoonath   Panjah    (Plaintiff),   Appellant, 

versus 

Luckhun  Chunder  Dullal  Chowdhry  and 
others  (Defendants),  Respondents,. 

Baboos  Sreenath  Doss  and  Nil  Madhuh 
Sen  for  Appellant. 

j    Bahoox  Vnnoda  Per  shad  Banner jee  and 
I  Juggodanund  Mookerjee  for  Respondents. 

I  A  Hindoo  widow  beingr  competent  under  the  Hindoo 
[  Kwto  put  in  a  claim  to  enforce  partition  as  against  her 
,  CMbarers,  there  is  nothing  to  prevent  a  purchaser  of 
I  KT  estate  at  a  sale  in  execution  of  a  decree  from  enforc- 
I  "^aiilce  claim. 

'  T^«f?IIowin8r  items  were  held  in  this  case  not  to  form 
raesubjea  of  partition  :  property  of  which  neither  the 
wwdants  nor  the  plaintiff  were  entitled  to  khas  pos- 
?esswn,  but  only  to  receive  the  rents  from  the  tenants 
"oooipation  thereof,  and  debutter  lands  expressly're- 
KTwl  from  partition  by  the  decree  under  which  the 
pontiff  derived  his  title. 

Kmp.J, — The  plaintiff,  appellant,  sued 
tor  possession  of  an  auction-purchased  share, 
consisting  of  5  annas  6  gundahs  2  cowries 
i  kranis  of  the  properties  detailed  in  the 
scbedule  annexed  to  the  plaint  by  distinct 
piitiuon.  The  plaint  sets  forth  that  the 
property  in  dispute  was  divided  into  three 
WC8,  two  of  these  shares  being  owned  by 
«c defendants,  and  a  third  or  5  annas  6  gun- 
«jw»  cowries  2  krants  by  Modhoo  Mookhee 
^ossee ;  that,  on  the  i  ithof  Falgoon  1276,  the 

:  5^*12?  P^fc^^sc^    'h«    share  of  Modhoo 
:  T^^  in  satisfaction  of  a  decree  against 
^and  obtained  possession   through   the 
^»  and,  as  inconvenience  was  felt  by  the 
Jwiff  from  the  properties  remaining  joint, 

\ Pi!?  "^'^  ^^^  defendants,  on  the  9th 
•  **"p)on  1277,  10  come  to  a  partition  of 
«  properties,  but  that  the  defendants 
"^  to  accede  to  bis  wishes,  and,  therefore, 


his  cause  of  action  arose  on  the  date  on 
which  they  refused  to  come  to  a  partition, 
namely,  on  the  9th  of  Falgoon  1277,  and  the' 
present  suit  to  enforce  partition  of  the  pro- 
perly is  brought  on  the  12th  of  Assar  1278, 
or  27th  of  May  1871.  In  the  plaint,  there  is 
a  long  list  of  small  parcels  of  land,  including 
thakoorbaree  and  rashbaree  lands,  dwell- 
ing-house, tanks,  and  other  small  plots  of 
land,  the  suit  being  valued  at  Rs.  2,691. 

The  defendants  denied  that  the  plaintiff 
had  ever  proposed  to  them  to  make  a  parti- 
tion of  the  properly ;  and,  with  regard  to  plot 
No,  6,  they  said  that  the  plaintiff  had  given 
incorrect  boundaries,  and   that  neither  the 
defendants  nor  the  plaintiff  were  entitled  to 
khas   possession   of   that   plot,  but  only  to 
receive  the  rent  from  the  tenants  in  occupa- 
tion thereof.     Then,  with  reference  to  items 
40  and  41  claimed  by  the  plaintiff  as  kootee- 
batee,  the  defendants  slate  that  ihey  consti- 
tute the  thaftoorbaree,  and  that  the  plaintiff 
has  no  right  to  ask  for  a  partition  of  those 
properties;  and,  moreover,  that  the  decree 
obtained  by  Modhoo  Mookhee,  the  vendor 
of  the  plaintiff,   expressly   prohibited   such 
i  partition.     Then,  with  reference  to  that  por- 
I  lion  of  plots  37  and  3  8,  on  which  the  old  house 
stands,  that  Modhoo  Mookhee,  although  she 
obtained  a  decree  for  them,  did  not  choose 
to  take  possession  of  these  plots,  as  the  house 
is  in  a  dilapidated  state,  and  consequently  no 
suit  will  lie  for  a  partition  thereof.     Then, 
with  reference  to  the  remaining  portion  of 
daghs  37  and  38.  the  defendants  state  that 
if  the  plaintiff,  who  is  a  stranger,  be  allowed 
to   obtain  a  share  in  this  property,  which 
constitutes  the  family- house,  the  privacy  of 
the   defendants'   zenana  will    be   interfered 
with. 

There  is  also  a  contention  respecting  the 
tanks  Nos.  7,  8,  15,  16,  17,  18,  19,  20,  21. 
and  22^  mciusive  of  the  embankments  of 
these  tanks  and  the  trees  growing  thereon. 
The  inconvenience  of  a  partition  is  pointed 
out,  and  also  the  probability  that  the  plaintiff 
may  cut  down  the  trees  of  his  share,  and 
thereby  cause  damage  and  loss  to  the  defend- 
ants, who  are  the  reversioners,  and  who,  on 
the  death  of  Modhoo  Mookhee,  will  succeed 
10  the  whole  of  the  properly.  With  respect 
to  the  remaining  properties,  the  defendants 
state  in  paragraph  7  of  their  written  state- 
ment that  they  have  no  objection  to  the 
plaintiff  obtaining  distinct  possession  of  the 
said  properties. 

The  Judge,  in  a  very  brief  decision,  holds 
that  the  plaintiff  has  only  purchased  the  life- 
interest  of  a  Hindoo  widow ;  that  the  wif 
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nesses  for  the  plaintiiT  have  given  contradic-  |  they  find  themselves.  Modboo  Mookbec 
tory  evidence,  and  are  not  trustworthy  In  the  ;  being  competent  under  the  Hindoo  law  to  pm 
matter  of  the  plaintiff's  allegation  that  he  i  in  a  claim  to  enforce  partition,  there  is  nothing 
demanded  a  partition  from  the  defendants,  !  to  prevent  her  representative,  the  plaintiff, 
and  that  they  refused  to  accede  to  his  '  from  enforcing  a  like  claim, 
demand.  With  reference  to  plot  No.  I o,  which  ^  We,  therefore,  think  that  the  Judge  was 
consists  of  one  tree  and  the  land  upon  which  i  wrong  in  dismissing  the  plaintiff's  suit;  he 
It  stands,  the  Judge  Says  that  the  plaintiff  can  is  clearly  entitled  to  a  partition  of  the  shtfe 
have  no  interest  in  the  partition  of  a  tree,  '  purchased  by  him,  namely,  a  one-third  ^are 
and  the  estate  would  be  injured  thereby ;  and,  I  of  the  property,  or  a  5  annas  6  gundahs 
with  reference  to  the  partition  of  the  home-  2  cowries  2  krants  share, 
stead,  that  the  plaintiff's  application  is  made  :  There  are  certain  items  hovever,  which, 
only  with  a  view  to  harass  the  family.  we  think,  cannot  form  the  subject  of  parti- 

With  reference  to  the  ihakoorharee  and  I  "O"- ^^ith  reference  to  plot  No.  6,  the  dcfend- 
raMaree,  the  Judge  remarks,  that  these  pro-  |  ^^"^  ^^\  "^^  »^  ^^,^  possession  of  this  pro- 
perties cannot  be  divided,  as  they  are  proved  1  Pf^'^y^  ^^^X  are  only  m  receipt  of  tbeir  share 
to  be  dehutter  lands,  and  the  decree  of  the  '  ^f  the  rent  of  the  same,  and  ihe  plainiiff. 
30th  December  1865  in  favour  of  Modhoo  I  therefore,  cannot  be  entitled  to  a  disUn^ 
Mookhee  distinctly  provides  for  these  lands  I  division  of  his  share;  he  will  only  be  entulcd 


being  held  joint. .  The  suit  of  the  plaintiff 
was,  therefore,  dismissed. 


to  receive  rent  in   proportion  to  his  share, 
namely,  one-third  of  the  rent  payable  by  ihe 


I  ryot. 

Baboo  UnnodaPershad  Bannerjee,  who ap- 
pears  for  the  respondents  in  this  case,  admits  '  Then,  with  reference  to  the  ihahoorhara. 
that  there  is  no  authority  on  the  point  as  to  '  rashharee,  and  other  lands  and  buildings 
whether  the  purchaser  of  a  Hindoo  widow's  ^^'^'^^  ^^^  appropriated  to  the  service  of  the 
estate  can  sue  for  a  partition  ;  he  says  that  he  i  »dols.  the  decree,  under  which  the  plamt.ff 
does  not  go  to  the  extent,  and,  indeed,  he  I  ^^"ves  his  title,  distinctly  provides  for  these 
could  not  go  to  the  extent,  of  saying  that  a  ,  properties  remaining  joint,  and  distmctlv 
Hindoo  widow,  governed  by  the  Bengal  school,  reserves  them  from  any  partition.  These 
of  law,  cannot  put  in  a  claim  to  enforce  a  par-  >  properties,  therefore,  the  plaintiff  will  hold 
tition  as  against  her  co-sharers,  but  he  falls  j  Jo»n^^y  ^ith  his  other  co-sharers.  There  is 
back  upon  what,  he  says,  are  the  circumstances  ,  a^^o  property  No.  10,  which  has  been  claimed 
of  this  particular  case.  The  whole  of  his  ad-  I  ^7  ^  ^^»^^  ^nd  independent  party  who  has 
/ir«oa  omrtnnf^^  \r^  tViJc  •   TKofr  i^^irinry  f/x  fK-  '  showu  the  Court  that  hc  is  thc  purcbascr  ot 


dress  amounted  to  this  :   That,  looking  to  the 


that  property,  and  that  the  defendants  and  the 
plaintiff's  predecessor  Modhoo  Mookhee  had 
no  right  or  title  in  that  property.  That 
property  must  also  be  excluded.  The  claim 
of  the  plaintiff,  with  reference  to  the  other 
properties,  will  be  decreed.  He  will  obtain 
a  partition  of  these  properties,  and  recover 
his  costs  from  the  defendants  in  proportion  to 
the  claim  which  has  been  affirmed  by  this 
Court. 


circumstances  of  this  individual  case,  the 
Court  ought  not  to  allow  the  plaintiff  to 
enforce  his  right  to  a  partition,  because  the 
other  members  of  the  family  would  be  incon- 
venienced thereby.  It  is  very  clear  that 
Modhoo  Mookhee  could  have  enforced  a  par- 
tition of  the  share  which  has  been  declared 
to  be  hers  by  a  decree  of  Court ;  and,  with  re- 
ference to  the  inconvenience  which  would  pro- 
bably attend  a  partition,  the  defendants  have 
to  thank  themselves  for  that.     They  chose'      Wemay  also  observe,  in  conclusion,  that  the 

to  oppose  Modhoo  Mookhee  in  her  just  claim  '  Judge  is  wrong  in  stating  that  there  is 
to  a  share  of  the  family  property.  Modhoo  j  contradictory  evidence  as  to  the  plaintiff's 
Mookhee  was  forced  to  borrow  money  from  1  demand  for  a  partition.  We  find  that  the  evl- 
the  plaintiff  to  enable  her  to  maintain  her  |  dence  that  the  plaintiff  did  demand  a  partition 
just  claim  against  the  other  members  of  the  \  is  not  contradictory ;  but,  be  that  as  it  may> 
family;  in  doing  so,  she  became  involved,  and  1  there  is,  as  already  stated,  no  doubt  that  the 
the  consequence  has  been  that  h'er  share,  not  |  plaintiff,  whether  he  did,  or  did  not,  make 
of  the  whole  of  the  property,  but  of  a  con-  1  a  demand  to  that  effect,  has  a  right  to  enforce 
siderable  portion  of  the  ancestral  estate,  has  a  partition,  and,  therefore,  his  appeal  and  suit 
passed  into  the  hands  of  a  stranger.  This  must  be  decreed  with  the  trifling  modifica- 
happens  every  day  ;  and,  as  already  ob- 1  tions  noted  above,  and  the  decision  of  the 
served,  if  the  defendants  had  not  opposed  '  Judge  must  be  reversed.  The  plaintiff  will 
Modhoo  Mookhee,  they  would  not  have  been  i  recover  his  costs  of  both  Courts  from  the 
placed  in  the  inconvenient  position  in  which    defendants,  respondents. 
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The  27th  April  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  \V. 
Markby,  Judges, 

Land  (described  in  Plaint  by  Quantity  and 
Boundaries)  —  Decree  —  Excess—Possession 
(according  to  Boundaries). 

Case  No.  49  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Officiating  Judge  of  Chittagong, 
dated  the  22nd  June  iS*/!,  affirming  an 
order  of  the  Moo  miff  of  Futickchery  ^ 
dated  the  20th  May  iSji , 

Zeenut  Ali  and  others  (Judgment-debtors), 

Appellants^ 

versus 

Ram  Doyal  Poddar  (Decree-holder), 
Respondent, 

Baboo  Bhowanee  Churn  Dutt  for 
Appellants. 

Mr,  R,  E,  Twidale  and  Baboo  Aukhil 
Chunder  Sen  for  Respondent. 

Where  a  plaintiff  describes  land  which  he  claims  as 
imottoting  to  a  certain  quantity,  and  as  iyinsf  within 
oertain  boondanes,  if  he  is  found  entitled  to  the  land, 
and  the  decree  which  he  has  obtained  gives  those 
boaodaries,  the  boundaries  must  prevail,  even  if  the 
land  exceeds  the  quantity  stated  in  the  plaint. 

yacksouy  J, — This   Court   is  always  ex- 
ttcmelj  reluctant  to  disturb  an  order  made 
bf  the  Judge  below  after  a  patient  hearing 
of  the  parlies,  and   after  pains   have   been 
Uken  to  come  to  a  right  decision.     But  it 
docs  happen  that,  in  this  appeal,  both  parties 
w  agreed   that   possession   has   not   been 
given  according  to  the  boundaries  specified 
in  the  decree.     This  complaint  is  made  in 
|l>e  petition  of  appeal,  and  it  is  also  the  sub- 
ject of  an  objection  by  the  respondent;  and 
ibc  contention  is  further  borne  out  by   the 
^"wds  of  ihe  Judge  in  his  judgment.     He 
nys:  **Thedecree-holderasks  certain  land  in 
"excess  of  the  total  quantity  given  him  by 
'*the  decree.     As  there  is  no  mention   of 
"gunzaish  or  excess,  he  can  have  but  the 
"bare  quantity  given  him  by  the  decree." 

The  Judge  appears  to  have  acted  on  the 
view  which  he  took  of  the  matter,  and  that 
^,  we  think,  was  erroneous.  If  the  land 
'ikich  ib^  plaintiff  claimed,  is  described  as 
?"^«"Hiig  to  a  certain  quantity,  and  also 
*  Ascribed  as  lying  within  certain  boun- 
<^es,  and,  if  the  plaintiff  is  entitled  to  the 


land,  and  the  decree  which  he  has  obtained 
gives  those  boundaries,  the  boundaries  must 
prevail,  even  if  the  land  exceeds  the  quantity 
stated  in  the  plaint. 

The  case  must  go  back  to, the  Judge  in 
order  that  possession  may  be  given  according 
to  the  boundaries  specified  in  the  decree. 


The  27th  April  1872. 
Present  : 

The  Hon'ble  V.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Jurisdiction  (of  Small  Cause  Court)— Suit  for 
recovery  of  Rent  (paid  to,  but  misapplied  by^ 
Ijaradar)— Act  VIII.  of  1869  (B.  C),  s.  11. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  CoUrts  at  Hooghly 
and  Serampore,  dated  the  igth  February 
1872, 

Brojonath  Dty,  Plaintiff, 

versus 

Shumbhoo  Chunder  Chatterjec  and  another, 

Defendants, 

A  suit  for  the  recovery  of  money  alleged  to  have  been 
paid  by  the  plaintifT  to  an  ijaradar  on  accountof  arrears 
of  rent,  when  the  same  has  not  been  applied  to  the  pur- 
pose for  which  it  was  given,  or  when  a  receipt  for  it 
IS  withheld  from  the  plaintiff,  is  not  cognizable  by  a 
Small  Cause  Court,  but  oy  a  Moonsiflf  under  section  ii. 
Act  Vin.  of  1869  (B.  C). 

Case, — Ox  the  application  of  the  plaintiff 
in  suit  No.  977  of  1871,  in  which  a  question 
of  law  has  arisen,  I  have  the  honour  to  draw 
up  a  statement  of  the  case,  and  to  refer  it, 
under  section  22  of  Act  XI.  of  1865,  with 
my  own  opinion,  for  the  decision  of  the  High 
Court. 

The  plaintiff  sued  the  defendant  for  the 
recovery  of  Rs.  331  as  principal,  and  Rs.  78-10 
interest  thereon,  in  all  Rs.  409-10,  on  the 
allegation  that,  notwithstanding  the  plaintiff 
has  paid  the  following  amounts  to  the  defend- 
ant No.  I,  who  is  an  ijaradar  of  the  ten- 
anna-share  zemindars  of  the  village  of 
Mohesh,  in  part-payment  pf  rent  due  by 
him  for  1275  B.  S.,  viz: — 

On  25th  Assar  1276  B.  S.         ...  Rs.    26    o    o 
»y  30th     „        „        „     ") 
a  bur  rat  on  Gopal  Chun-  >       ...   ^,     300    o    o 


der  Mookerjee  of  Ackra 
On  ist  Bhadro  1277  B.  S. 

Total 


..   „        500 
•  Rs.  331     o    o 


The  sum  so  paid  by  him  has  not  been  carried 
to  his  credit  in  account,  and  the  rent  has 
been  exacted  from  him  in  excess  of  the  afore- 
said amount. 
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The  defendant  No.  i  appeared  by  his 
pleader,  denied  the  demand,  and  pleaded  (i) 
that,  under  the  provisions  of  section  ii, 
Act  VIII.  of  1869  (an  Act  to  amend  the 
procedure  in  suits  between  landlords  and 
tenants),  if  the  sum,  which  is  alleged  by 
the  plaintiff  to  have  been  paid  by  him  on 
account  of  rent,  hat  not  been  credited  to 
him  as  rent,  or  a  receipt  for  the  same 
withheld  from  him,  he  could  bring  an  action 
for  its  recovery  in  \.\m  Moonsiff's  Court; 
(2)  that  the  suit  cannot  be  entertained  in 
the  Small  Cause  Court ;  (3)  that  the  defend- 
ant has  never  received  the  sum  in  ques- 
tion from  the  plaintiff;  (4)  that  the  rent  has 
in  no  case  been  paid  by  the  plaintiff  without 
issuing  out  execution  of  decree  against  him  ; 
(5)  and  that  the  money  which  is  alleged  to 
have  been  given  as  bur  rat  on  the  deceased 
Gopal  Cbunder  Mookerjee  had  been  duly  car- 
ried to  the  plaintiff's  credit  on  a  previous 
occasion  for  arrears  of  rent. 

The  points  for  determination  which  arise 
in  this  case,  therefore,  are — 

isL — Whether  a  suit  of  this  nature  is  cog- 
nizable by  the  Small  Cause  Court  ? 

2ndly, — If  the  case  is  maintained  in  this 
Court,  whether  the  plaintiff's  claim  for  money 
said  to  have  been  paid  to  the  defendant  as 
rent  is  just  or  not  ? 

Srdly. — Whether  the  money,  said  to  have 
been  given  as  hurrat  on  Gopal  Chunder 
Mookerjee  has  been  duly  credited  on  a  for- 
mer occasion  to  the  plaintiff  in  account  as 
arrears  of  rent  or  not  ? 

In  this  case,  the  claim  is  for  the  recovery 
of  money  alleged  to  have  been  paid  by  the 
plaintiff  to  the  ijaradar  defendant  on  account 
of  arrears  of  rent;  if  the  same  has  not  been 
applied  to  the  purpose  for  which  it  was 
given,  or  a  receipt  withheld  from  the  plaintiff, 
the  only  course  left  to  the  plaintiff  is  to  seek 
redress  in  the  Court  of  a  Moonsiff  under 
the  provisions  of  the  aforesaid  section  1 1  of 
Act  VIII.  of  1869.  I  think  a  claim  of  this 
nature  cannot  be  entertained  by  a  Court 
of  Small  Causes,  as  it  does  not  appear  to  fall 
uiuler  any  description  of  case's  cognizable  by 
the  Small  Cause  Court,  as  laid  down  under 
section  6,  Act  XL  of  1865. 

I  am,  therefore,  of  opinion  that  the  present 
suit  is  one  over  which  I  have  no  jurisdiction, 
and  would  accordingly  dismiss  the  plaint  with 
half  costs,  subject  to  the  decision  of  the 
High  Court. 

The  judgment  0/ the  High  Court  was  deli- 
vered as  follows  by — 
Kempy  J, — We  think  that  the  view  taken 
by  the  Small  Cause  Court  Judge  is  correct. 


The  27th  April  1872. 

Present : 

! 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glovei^  j 

Judges,  I 

Appeal  (by  one  Defendant) — Reversal  of  Decree ' 
(as  to  other  Defendants)— Act  VIII.  of  18^  i 

s  337. 

Application  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  E,  Jackson  aid 
Onoocool  Chunder  Mookerjee^  on  the  /5/i 
July  tSyr,  in  Special  Appeal   No.   2^4 

of  tSjT* 

Ram  Chunder  Pal  and  another  (Plaintiffs), 

Petitioners^ 

versus 

Omora  Churn  Deb  and  others  (Defendants), 

Opposite  Party, 

Messrs.  J,  T,  Woodroffe  and  M.  M.  Ghese 
and  Baboos  Doorga  Mohun  Doss  and 
Rajendronath  Bose  for  Petitioners. 

Baboos  Romesh  Chunder  Mitter,  Romanatk 
Bose,  and  Grish  Chunder  Ghose  for  Oppo* 
site  Party. 

Where  one  of  several  defendants  appeals,  not  against 
the  whole  decree,  but  onl^  against  that  portion  of  it  ' 
which  affects  him,  and  his  defence  in  the  lower  Court 
is  not  a  defence  common  to  the  other  defendants,  the 
decree  of  the  Lower  Court  cannot  be  reversed  in  favour 
of  those  defendants  who  have  not  appealed. 

Kempy  J. — ^This  is  an  application  to  review 
the  decision  of  this  Court,  dated  the  15th  of 
July  last.  Of  the  learned  Judges  who  pass- 
ed that  decision,  one  is  dead,  and  the  other  is 
absent,  and  is  likely  to  be  absent  for  a  period 
of  more  than  six  months.  We  may,  however, 
remark  that  the  learned  Judge  who  wrote 
the  decision,  Mr.  Justice  Elphinstone  Jack- 
son, sitting  with  Mr.  Justice  Kemp,  was  of 
opinion  that  the  learned  counsel  for  the 
petitioners  has  made  out  a  sufficient  case  to 
admit  this  review.  The  review  was,  therefore, 
admitted,  and  the  case  has  now  been  thorough- 
ly argued. 

It  appears  that  the  plaintiffs,  who  are  re- 
presented by  Mr.  Woodroffe,  are  the  pur- 
chasers of  a  talook  at  an  auction  for  arrears 
of  Government  revenue,  the  tvvo  plaintiffs 
having  purchased  a  7-anna  share,  of  which 
Ram  Chunder  Pal  took  6  annas,  and  Nubo 
Kishore  Sen  the  remaining  one-anaa  share. 
On  proceeding  to  take   possession «pf  this 

•  16  W.  R.,  page  155. 
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talook,  they  were  opposed  by  the  defendants, 
tod  the  conduct  of  the  defendants  was  such 
that  the  plaintiffs  very  wisely  abstained  from 
ttteropting  to  take  possession  by  force,  and 
aongbt  redress  in  the  Civil  Courts.  The 
defendants  are  very  numerous,  some  134  in 
Dumber.  Many  of  them  did  not  defend  the 
suit  at  all;  others  put  in  appearance  in  the 
first  Court,  but  their  defence  was  not  a 
common  defence.  Some  of  them  pleaded 
that  they  had  no  elaka  or  connection  with 
Ibe  talook  in  dispute ;  others  that  they  had 
leiioquisbed  the  lands  held  by  them  in  that 
talook;  and  others  again  that  they  held 
mirass  rights.  In  short,  their  defence  was 
a  varying  one,  and  not  in  any  way  a  common 
one. 

The  Subordinate  Judge,  after  going  into 
the  defences  of  the  different  groups  of 
defendants,  found  that  their  allegations  had 
not  been  proved,  and  that  they  all  had  wrong- 
folly  combined  together  to  resist  the  plaintiffs' 
obtaining  possession  of  their  auction-purchas- 
ed talook.  A  decree  was,  therefore,  passed 
af^ainst  the  defendants  in  favour  of  the  plaint- 
iffs. With  this  decision  all  the  defendants 
were  content  with  the  exception  of  one, 
namely,  Ooma  Churn  Dey,  and  he  appealed 
to  the  Judge,  not  against  the  whole  of  the 
decision,  but  against  that  part  of  it  only 
vfaich  affected  him.  His  allegation  was  that 
no  witnesses  had  identified  him  as  having 
taken  part  in  the  common  object  of  the 
defendants  to  resist  the  plaintiffs  in  their 
attempt  to  take  possession  of  their  purchased 
talook.  The  Judge  without  going  into  the 
qodtion  whether  Ooma  Churn  was  a  mirass- 
dar  or  not,  which  would  have  materially 
affected  the  case,  inasmuch  as,  if  he  had  been 
a  mirassdar,  it  would  have  been  a  fact 
corroborating  the  evidence  as  to  his  having 
jomed  in  the  common  object,  found  that  there 
vas  not  sufficient  evidence  to  identify  Ooma 
Churn  Dey  as  having  taken  part  in  the  com- 
bination. As  stated  by  the  learned  counsel, 
Mr.  Woodroffe,  it  would  have  been  well  if 
his  clients  had  let  well  alone,  and  had  not 
appealed  against  the  decision  in  favour  of 
Ooma  Churn  Dty.  However,  being  dissatis- 
fied with  the  decision  of  the  Judge,  they 
appealed  to  this  Court,  and,  unfortunately  for 
^^,the  result  was  that  the  decision  of  the 
^  Court,  with  which  all  the  other  defend- 
awshad  rested  content,  was  reversed,  not  only 
ttt  favour  of  those  defendants  who  appeared 
*od  defeftded  the  suit  in  the  first  Court,  but 
^  a»frgards  those  defendants  who  had  not 
^peared  at  all,  and  the  plaintiff's  suit  was 
fctni^ed  in  tolo.    To  add  to  their  misfor- 

Vol.  XVIII. 


tunes,  an  order  was  also  made  that  they  were 
to  pay  separate  sets  of  costs  to  all  these 
numerous  defendants. 

We  think  that  the  decision  of  the  Division 
Bench  of  which  review  is  now  sought  was 
wrong  in  law.  The  appeal  of  Ooma  Chum 
Dey,  although  he  was  one  of  the  defendants, 
was  not  an  appeal  agakist  the  whole  of  the 
decision  of  the  Court  of  first  instance.  Sec- 
tion 337  enacts  that,  if  there  be  two  or  more 
plaintiffs,  or  two  or  more  defendants,  in  a  suit, 
and  the  decision  of  the  lower  Court  proceed 
on  any  ground  common  to  all,  any  one  of  the 
plaintiffs  or  defendants  may  appeal  against 
the  whole  decree,  and  the  Appellate  Court 
may  reverse  or  modify  the  decree  in  favour 
of  all  the  plaintiffs  or  defendants.  Ooma 
Churn  Dey  did  not  appeal  against  the  whole 
decree ;  he  only  appealed  against  that  portion 
of  it  which  affected  him,  and  his  defence  in 
the  first  Court  was  not  a  defence  common  to 
the  other  defendants.  We,  therefore,  think 
that  the  learned  Judges  were  wrong  in  law 
in  reversing  the  decree  of  the  first  Court 
in  favour  of  those  defendants  who  had  not 
appealed. 

We,  therefore,  reverse  the  former  decision 
of  this  Court,  and  restore  that  of  the  first 
Court,  with  costs  payable  by  the  defendants. 
With  reference  to  Ooma  Churn  Dey,  the 
learned  counsel  admits  that  he  has  no  case  as 
against  him,  and  that  he  did  not  wish  to  take 
out  notice  against  that  party.  It  appears, 
however,  that  he  has  been  made  a  party  to 
this  application,  and  he  is,  therefore,  entitled 
to  his  costs,  which  he  will  obtain  from  the 
plaintiffs,  including  one  gold  mohur  as  plead- 
er's  fees. 


The  29th  April  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Jurisdiction— Act  VIII.  of  z8S9>  «•  8i— Attached 
Proper^  made  away  with--Criqunal  Prose* 
cution. 

Reference  of  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Goalundo^ 
dated  the  lyth  February  1872, 

Choitunno  Paramanick  and  another. 
Plaintiffs, 

-    versus 

Zummeerooddi  Shaikh  and  others. 
Defendants* 

13-a 
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A  suit  will  lie  for  the  recovery  or  the  value  of  property 
attached  under  s.  8i,  ActVllI.  of  1859,  and  afterwards 
tnade  away  with  by  the  defendants  in  collusion  with  the 
attaching  officer  without  a  criminal  proserution  being 
previously  instituted  against  them. 

Case, — The  suit  is  for  the  recovery  of 
Rs.  30,  value  of  10  maunds  of  sugarcane 
molasses  taken  away  on  the  9ih  Chyet  1277 
B.  S.  before  judgmSnt,  but  never  produced 
before  the  Court  or  deducted  from  the  amount 
Subsequently  decreed. 

The  particulars  of  the  case,  as  stated  by 
plaintiffs  in  their  plaint,  are  that  defendant 
No.  I  instituted  in  this  Court  case  No.  239  of 
1871  against  plaintiff  No.  i  for  recovery  of 
money  due  on  a  khut,  and  caused,  in  collu- 
sion with  other  defendants,  10  maunds  of 
molasses  belonging  to  both  the  plaintiffs  to 
be  attached  under  section  81  of  Act  VIII.  of 
1859,  alleging  them  as  the  first  plaintiff's  pro- 
perty. 

On    looking    into    the    records    of  case 

No.  239  of  187 1 , 1  find,  while  my  predecessor 

presided  over  the  Court,  the  first  plaintiff 

made  an  application  on  the  30th  June  1871, 

stating,  that  "he  paid  to  first  defendant  three 

"  jars  of  molasses,  valuing  Rs.  38,  in  liqui- 

**  dation  of  a  debt  of   Rs.   39,  which   first 

**  plaintiff  owed  to  ist  defendant  under  a  khut, 

**  and  asked  him  to  return  it  to  him.     The 

'*  first  defendant  evaded  his  request  under  vari- 

"  ous  pretences,  and  afterwards  sued  him  for 

"the  monev  due  on  the  khuf  \\\X\io\\i  deduct- 

'*  ing  the  amount  paid  him  in  kind.     The 

'*  first  defendant,   who   instituted   this    suit, 

*'  attached  lo  maunds  of  molasses,  five  head  of 

*<  eattle,  and  a  brass  lota  belonging  to  plaintiffs 

"under  section  81  of  Act  VIII.  of  i«59,  and 

"  obtained  an  ^.r-/ar/^decree  against  him.  The 

"  property  thus  attached  was  made  away  by 

"  the  first  defendant  with  other  defendants. 

"  The  first  defendant  afterwards  executed  the 

"decree  for  the  whole  amount  decreed,  and 

"  attached  two  head  of  cattle  and  one  brass 

"  lota.     All   the   circumstances   took    place 

"  when  first  plaintiff  was  absent  from  home 

'♦from  22nd  Falgoon   1277  to  16th   Assar 

"  1278.     He  learnt  these  facts  on  his  return 

"  home,  and  ascertained  from  the  Court  that 

^'  the  second  defendant,  a  peon  attached  to 

"  the  Court,  was  entrusted  with  the  execution 

"  of  the  process  of  attachment  issued  under 

"section    81    of  Act   VIII.   of   1859.     He 

"  attached  the  property  before  judgment,  but 

"  made  a  return  that  no  property  was  attached. 

"  The  persons  in  whose  charge  the  attached 

»  "  property  was  kept  can  testify  to  the  fact  of 

"  attaohfn^nt  under  section  8 1 .  He,  therefore, 

"  prayed  that  the  Court  would  enter  satisfac- 
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tion  of  the  decree  which  first  defendant 
obtained  against  him,  to  the  extent  of  the 
money  paid  by  him  before ;  that  the  pay  meal 
to  first  defendant  of  Rs.  39-12,  which  he 
deposited  in  the  Court  for  satisfying  lh«: 
decree,  may  be  withheld;  that  the  property 
now  under  attachment  be  made  over  to  him ; 
and  that  he  may  be  released  from  further 
liability." 


My  predecessor,  Baboo  Kalee  Kinkar  R<^» 
by  an  order,  dated  12th  July  1871,  recorded 
on  the  back  of  the  aforesaid  applicalioii« 
summoned  the  persons  in  whose  charg^e  the 
properly  attached  under  section  81  was  kept, 
and  rejected  the  prayer  for  withholding  pay^ 
ment  to  first  defendant ;  and  by  another 
order,  dated  12th  August  1871.  called  for  evi- 
dence  regarding  the  charge  brought  against 
the  peon.  When  I  took  charge  of  the  Comt 
in  September  last,  I  found  the  application 
pending  and  disposed  it  of  by  ordering  the 
petitioner  to  prosecute  the  peon  in  the  Cri- 
minal Court. 

The  case  now  instituted  by  plaintiffs  is  for 
recovery  of  value  of  the  10  maunds  of  mofas- 
ses  made  away  by  defendants.  The  facts 
disclosed  by  the  plaint  and  the  first  plaintiff's 
application,  filed  on  the  30th  June  1871,  are 
that  the  second  defendant,  as  peon  of  the  Court, 
went  to  execute  the  process  under  section  81  of 
Act  VIII.  of  1859.  attached  certain  property 
belonging  to  the  plaintiffs  duringlheir  absence 
from  home,  and  that  the  first  defendant  in 
collusion  with  him  and  other  defendants  made 
away  with  it.  This  taking  awa/of  the  pro- 
perty without  accounting  for  it  I  hold  is 
nothing  less  than  felony.  Therefore,  I  am  of 
opinion  that  a  case  for  recovery  of  it,  or  its 
value,  cannot  be  entertained  in  a  Civil  Court 
without  the  defendants  being  criminally  pro- 
secuted before — vide  Coonamull  vs,  Samo 
Raur,  II  Indian  Jurist,  New  Series,  page  187. 

Under  these  circumstances,  I  beg  respects 

fully   to  solicit  the  opinion  of  the  Hon'bte 

Judges  of  the  High  Court  of  Judicature  on 

the  point  as  to  whether  the  case,  as  stated 

'  above,  can  be  entertained  by  this  Court  withi- 

out  any   criminal    prosecution    being    held 

against  the  defendants  previously. 
I 

The  judf^ment  of  the  High  Court  zvas 

delivered  as  follows  by — 

Kempy  J, — We   are  of  opinion   that  the 

suit  of  the  plaintiff  can  be  entertained. 

•  •. 

The  Small  Cause  Court  Judge  will  be 
informed  accordingly. 

b  ' 
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The  30lh  April  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Res  adjudicaU— Act  VIII.  of  1859,  s.  2— Onus 

ProbaadL 

Case  No.  831  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  ijth  June  i8yi,  reversing  a  decision 
of  the  Moonsiff  of  Manickgunge,  dated 
the  jist  December  i8yo. 

Kalee  Coomar  Dutt  Roy  (Defendant), 

Appellant, 

versus 

Pran  Kishoree  Chowdhrain  (Plaintiff), 
Respondent. 

Bahoos  Bama  Lhurn  Banner] ee  and  Kishen 
Dyal  Roy  for  Appellant. 

Bahoos  Sreenath  Doss  and  Door g a  Mohun 
Doss  for  Respondent. 

Section  2,  Act  VIII.  of  1S59,  was  held  not  to  apply 
to  a  case  where  the  present  plaintiff's  name  was  ordered 
by  the  High  Court  to  be  expunged  from  the  list  of  de- 
leodants  in  a  former  suit,  but,  notwithstanding  that 
order,  her  name,  by  some  mistake,  still  appeared  some 
two  years  afterwards  in  the  decretal  order,  the  onus 
being  on  the  present  defendant  to  show  how  that 
happened,  and  that  the  former  suit  was  decided  in  her 
pttsence. 


Glover^  J. — The  plaintiff  in  this  case  sues 

to  recover  possession  of  a   lo-gunda  share 

of  a  zemindaree  which  belonged  originally 

to  one  Hur  Narain  Roy.     Hur  Narain  Roy 

bad  a  son  Prosunno  Coomar,  who  died  and 

was  succeeded  by  his  maternal  uncle,  Dino 

Bandhoo  Roy.    The  plaintiff  purchased  from 

Dino  Bandhoo   Roy.      There   was   a    suit 

biooghtby  Kalee  Coomar  Dutt,  the  defendant 

in  this  case,  against  Jugodessuree,  the  widow 

of  Hur  Narain,  for  possession  of  the  property 

after  foreclosare  of  a  mortgage.     In  that  suit, 

tbe  plaintiff  in  this  case  intervened,  and  was 

n»dc  a  parly  to  the   proceedings   by   the 

tower  Court.     The  case  came  up  eventually 

to  the  High  Court  on  appeal,  and  the  High 

Court  remanded  it,  directing  that  the  name  of 

te  present  plaintiff  should  be  removed  from 

*e  category   of   defendants,   the   case   not 

wing  one  ^hich  ought  to  be  decided  in  her 

pK8en««,»but,  on  the  contrary  that  the  case 

J***  very  much  complicated  from  the  fact  of 

whavgig  been  allowed  to  put  in  a  defence. 


This  order  was  dated  the  18th  of  July  1866. 
We  are  not  shown  w^hat  proceedings  were 
taken  by  the  Court  below  with  reference  to 
this  order  of  the  High  Court;  but  when  the 
case  was  again  decided  after  the  remand  in 
September  1867,  in  favour  of  the  present 
defendant,  and  which  .decision  was  after- 
wards confirmed  in  special  appeal  on  the 
f4th  of  August  1868,  we  find  that  the  plaint- 
iff's name  was  then  entered  in  the  decree  as 
one  of  the  defendants  notwithstanding  the 
order  of  this  Court  of  July  1866.  After 
that  decision,  the  plaintiff  in  that  suit,  the 
present  defendant,  applied  to  lake  possession 
of  the  properly  decreed  to  him,  when  the  pre- 
sent plaintiff  put  in  a  petition  of  intervention 
under  section  230  of  Act  VIII.  of  1859.' 
This  petition  was  rejected  by  the  Courts 
below,  and  eventually,  in  special  appeal,  by 
this  Court  in  January  1870,  on  the  ground 
that  the  plaintiff  was  a  party  to  the  suit,  and 
therefore  had  no  right  to  intervene  under 
section  230.  On  this  the  plaintiff  brought 
the  present  suit. 

The  defendant  contends  that  the  hearing 
of  the  suit  is  barred  by  section  2  of  Act 
VIII.  of  1859,  ^^  point  having  already  been 
heard  and  determined  in  a  previous  suit 
between  the  same  parties,  and  it  is  also  con- 
tended that  the  suit  is  barred  by  section  231 
of  the  same  Act. 

The  first  Court  dismissed  the  plaintiff's 
suit  on  both  these  grounds ;  but  the  Subor- 
dinate Judge  reversed  that  decision,  and  sent 
the  case  back  to  the  Moonsiff  for  trial  on 
the  merits. 

The  only  question  argued  before  us  in 
special  appeal  is  whether  the  plaintiff's  suit 
was  or  was  not  barred  by  section  2  of  Act 
VIII.  of  1859.  There  can  be  no  doubt 
whatever  that  her  name  was  ordered  to  be 
expunged  from  the  list  of  defendants  by  the 
order  of  this  Court  of  the  i8th  of  July  1866. 
The  order  was  couched,  we  may  remark,  in 
particularly  strong  language,  and  very  many 
weighty  reasons  why  it  was  that  she  should 
not  be  allowed  to  remain  a  defendant  were 
given.  No  doubt,  her  name,  notwithstand- 
ing this  prohibition,  does  appear  some 
two  years  afterwards  in  1868  in  the 
decretal  order  which  was  passed  in  that 
case  after  remand,  and  some  stress  was 
apparently  laid  upon  the  neglect  of  the 
plaintiff  to  take  steps  when  that  case 
was  heard,  to  have  the  decree  altered 
and  to  have  her  name  expunged  from  ^ 
the  list  of  defendants  according  to  the 
High  Court's  order ;  but  it  was  explained  to 
us,  and  we  think  reasonably  enough,  that,  after 
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the  order  of  this  Court  directing  her  name  to 
be  struck  off,  she  had  no  further  interest  in 
the  case,  and  could  not  know  whether  her 
name  had  or  had  not  been  entered  in  the 
decree,  and  no  doubt,  before  the  defendant 
can  take  advantage  of  the  fact  of  her  name 
appearing  in  the  decretal  order,  he  must  be 
prepared  to  show  us  in  what  way  the  plaint- 
iff came  again  on  the  record  as  a  defendant, 
notwithstanding  the  absolute  prohibition  by 
this  Court.  Of  course,  it  may  be,  as  sug- 
gested, that  the  Principal  Sudder  Ameen 
had  taken  new  evidence  to  the  effect  that, 
notwithstanding  the  original  statement  of 
fact8»  she  was  in  possession,  and  on  the 
strength  of  that  new  evidence  had  made  her 
a  party  to  the  suit,  but  it  would  be  necessary 
to  show  this  distinctly.  The  petition  pray- 
ing that  she  be  made  a  party,  and  the  order 
passed  upon  that  petition  should  have  been 
filed.  As  it  is,  we  have  on  the  one  side  the 
most  distinct  order  of  this  Court  directing 
her  name  to  be  struck  off  from  the  record, 
and  on  the  other  side  we  have  nothing  but  the 
bare  fact  of  her  name  appearing  some  two 
years  afterwards  in  the  decretal  order  of  this 
Court.    There  was,  moreover,  it  appears  in 

1869,  some  action  taken  by  the  plaintiff  with 
regard  to  her  name  being  still  on  the  record. 
She  applied  to  the  Subordinate  Judge  of 
Dacca,  setting  forth  the  circumstances,  and 
declaring  that  she  had  had  nothing  to  do 
with  the  case,  and  had  not  interfered  with  it 
since  the  order  of  the  High  Court  directing 
her  name  to  be  expunged.  Upon  this,  the 
Subordinate  Judge  having  called  for  a  report 
from  his  office  passed  an  order  to  the  effect 
that  the  fact  of  her  name  still  remaining  on 
the  record  should  not  be  allowed  to  prejudice 
her,  inasmuch  as  it  appeared  that  her  name 
had  been  allowed  to  remain  there  by  some 
error  on  the  part  of  the  transcribers  of  the 
decree;  and  ahhough  the  learned  Judges  of 
this  Court,  who  passed  the  order  dated  January 

1870,  remarked  that  this  order  of  the  Subor- 
dinate Judge  was  passed  without  authority, 
and,  no  doubt,  it  was  so,  still  it  shows 
that  the  plaintiff  was  not,  as  it  has  been  en- 
deavoured to  be  made  out,  sleeping  over  her 
possible  rights,  but  that  the  moment  she 
knew  that,  notwithstanding  the  order  of  this 
Court  directing  her  name  to  be  expunged, 
she  still  appeared  in  the  decretal  order,  she 
at  once  took  measures  to  have  the  mistake 
remedied.  We  think  that  in  the  face  of  the 
order  of  this  Court,  directing  the  plaintiff's 
name  to  be  reinoved  from  the  list  of  defend- 
ants, the  onus  of  showing  that,  notwithstand- 
ing that  order,  she  was,  for  some  cause  or 


other,  put  back  upon  that  list,  and  that  the 
suit  was  decided  in  her  presence,  lay  apoai 
the  defendant,  special  appellant,  and  he 
certainly  given  no  evidence  to  prove 
fact.  No  doubt,  we  have  been  shown 
her  name  appears  in  the  decree  of  1867,  bnt; 
under  the  circumstances,  we  think  that  is 
not  sufficient. 

We  see  no  reason,  therefore,  for  interfer- 
ing with  the  order  of  the  Subordinate  Jndge 
which  directs  this  case  to  be  tried  upoa 
the  merits.  The  special  appeal  is  dismissed 
with  costs. 
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The  30th  April  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Estoppel— Decree  (on  the  strength  of  a  Knboo- 
leut  still  in  contest). 

Case  No.  1298  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  jM 
August  i8yi,  modifying  a  decision  of 
the  Moonsiff  of  that  district^  dated  the 
loth  April  i8yi. 

Ram  Dhun  Chose  (Defendant),  Appellant^ 

versus 

Ishan  Chunder  Ghose  and  others  (PlaindfiFs), 

Respondents, 

Baboo  Bama  Churn  Bannerjee  for  Appellant. 

Baboo   Taruck  Nath  Dutt  for  Respondents. 

The  Lower  Appellate  Court  was  held  to  have  beeo 
wrong  in  ruling  that  a  decision  of  the  Collector  to 
a  distraint  case  was  conclusive  and  binding^  against  the 
defendant  as  to  the  genuineness  of  a  kubooleut  when  the 
kubooleui  was  not  put  m  issue  in  that  case,  nor  its  vain 
dity  or  genuineness  determined  so  as  to  conclude  the 
parties,  and  in  giving  the  plaintiflF  a  decree  on  the 
strength  of  a  kubooleut,  the  genuineness  of  which  was 
still  in  contest  in  a  regular  suit  pending  detennioatioa 
in  the  Civil  Courts. 

Kemp,  J. — The  defendant,  the  ryot,  is  the 
special  appellant.  The  suit  was  for  rent  of 
1 5  beegahs  1 3  cottahs  of  land  on  the  basis 
of  a  kubooleut,  dated  the  6th  of  Jeyt  1265, 
The  arrears  claimed  were  for  the  years  1175 
to  1277.  The  defendant,  the  ryot,  special 
appellant,  denied  the  execution  of  the  kuhop^ 
leut,  and  alleged  that  he  held  a  much  larger 
plot  of  land  than  that  covered  by  the  kuhoo* 
leut,  under  a  mokurruree  pottah  of  \k«  year 
1161,  confirmed  by  a  subsequent  amulnnma 
of  the  year  1 2 1 6.  ^ 
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:    The  first  Court,  the  Moonsii!  of  Ghattal, 
[gave  the  plaintiff  an  amended  decree,  the 
iiiccretal  order  being  that,  out  of  the  sum 
elaimed,  Rs.  22-3  annas  be  decreed  in  favour 
of  the   plaintiff   on    the  admission    of   the 
defendant  with  costs  in  proportion ;  excess 
costs  payable  by  the  plaintiff.     The  plaintiff, 
the  talookdavy  then  appealed  to  the  Judge. 
The  Judge,   Mr.  Bright,  observed  that  the 
qaestion  to  be  determined  in  the  case  was 
dlie  validity   of  the   kubooleut   upon  which 
tbe  plaintiff  sues.     The  Judge  then   refers 
to  the  previous  distraint  case  in  which  the 
plaintiff,     the     talookdar,     distrained     the 
defendant's  crops  for  the  arrears  of  1 276.  The 
ryot-defendant  sought  to  set  aside  the  dis- 
traint as  illegal.     The  kubooleut  in  question 
was  filed  in  that  case,  and  the  Judge  found, 
and  erroneously  found,  that  the  question  of 
tbe  genuineness  of  that  kubooleut  was  adju- 
dicated upon  in  the  distraint  suit,  and  that 
tbe  Collector  finding  that  the  arrears  were 
due  to  the  ialookdar  dismissed  the  suit  of 
tbe  plaintiff,  present  defendant.     The  Judge 
then  says  that  the  present  defendant  insti- 
tuted  proceedings    in    the    Civil    Court    to 
establish  the  genuineness  of  his  pottah. 

This  is  not  a  perfectly  correct  statement 
of  the  facts,  for  we  find  that  the  suit  in  the 
Civil  Court    which,   we   may   observe,    was 
instilufed  in  June  1 870,  or  prior  to  the  pre- 
sent suit  which  was  instituted  in  September 
1870,  was  not  only  to  establish  the  genuine- 
ness of  the  pottah,  but  also  and  most  dis- 
tinctly to  set  aside  the  kubooleut  dated  the 
6tb  Jeyt  1263  which  had  been  filed  in  the 
distraint  case.     The  Judge  then  proceeds  to 
state  that  the  former  case  before  the  Col- 
lector was  a  decision  upon  the  genuineness 
of  the  deed,  and  as  the  defendant,  the  ryot, 
bad  never  sued  to  have  it  declared  that  the 
hhooleui   was    a    false    document,  he,  the 
ryot,  would  be  bound  by  the  Collector's  deci- 
sion.   The  Judge  then  proceeds  to  say  that, 
in  the  present  case,  the  plaintiff  has  satis- 
factorily proved  that  the  kubooleut  in  ques- 
tion was  executed  by  the  defendant.     The 
Judge  seems  to  think  that  the  oral  evidence 
for  tbe  plaintiff'was  trustworthy,  and  that  it 
nas  not  been  refuted  by  the  oral  evidence 
fer  the  defendant ;  that  there  was  no  impro- 
bability in  the  defendant  having  given  such 
^kubooleut ;  and  taking  the  evidence  in  the 
present  case  into  consideration  with  the  fact 
«at  tbe  Collector  had  upheld  the  kubooleut, 
*ne  Jadgfe  was  of  opinion  that  the  plaintiff 
**s  entitled    to    have  it  declared  that   the 
*J^&«/  was  executed  by  the  defendant. 
^«n  leference  to  the  plea  of  payment,  the 


Judge  held  that  the  defendant  was* unable 
10  prove  that  he  had  paid  the  arrears.  The 
decision  of  the  first  Court  was  therefore 
modified,  and  the  plaintiff  was  declared  enti- 
tled to  recover  the  whole  of  the  arrears 
claimed  with  all  costs  of  both  Courts. 

In  special  appeal,  it  is  contended  that  the 
Lower  Appellate  Court*  was  wrong  in  law  in 
holding  that  the  decision  of  the  Collector  in 
the  distraint  case  was  conclusive  and  binding 
against  the  defendant  as  to  the  genuineness 
of  the  kubooleut,  inasmuch  as  the  kubooleut 
was  not  put  in  issue  in  that  case,  nor 
was  its  validity  or  genuineness  determined  so 
as  to  conclude  the  parties ;  that  the  lower 
Court  was  wrong  in  holding  that  the  ryot, 
special  appellant,  had  not  sued  to  have  it 
declared  that  the  kubooleut  was  a  forgery, 
whereas  his  suit  No.  617  was  expressly  insti- 
tuted to  set  aside  this  kubooleut  ^pon  which 
the  present  case  is  based ;  and  that  as  that 
suit  No.  617  is  still  pending  on  remand  by 
this  Court,  it  was  improper  for  the  Appellate 
Court,  to  give  the  plaintiff  a  decree  on  the 
strength  of  a  kubooleut  which  is  still  in  con- 
test in  a  regular  suit;  and  there  is  also 
another  ground  that,  as  the  Court  of  first 
instance  before  whom  the  plaintiff's  witnesses 
were  examined,  distinctly  found,  for  reasons 
stated  at  length  in  its  judgment,  that  they 
were  untrustworthy,  and  rejected  the  kuboo^ 
leut  on  various  grounds,  the  Lower  Appellate 
Court  was  wrong  in  reversing  that  judgment, 
and  holding  the  kubooleut  to  be  proved, 
without  in  any  way  considering  or  meeting 
the  various  reasons  set  forth  by  the  first 
Court. 

We  have  referred  to  the  proceedings  in 
the  distraint  suit,  and  we  are  of  opinion  that 
the  Judge  has  taken  an  entirely  erroheous 
view  of  the  decision  in  that  case.  We  do- 
not  find  that  the  genuineness  of  this  kubooleut 
was  put  in  issue,  or  that  there  was  any  trial 
whatever  of  that  question.  It  appears  that, 
in  the  first  instance,  the  ryot's  suit  contesting 
the  distraint  was  successful,  and  on  appeal  to 
the  Collector  all  that  the  Collector  found  was 
that  the  ryot  had  not  been  able  to  prove 
satisfactorily  his  plea  of  payment,  and  the 
distraint  was  upheld.  The  Judge  was, 
therefore,  clearly  wrong  in  using  the  deci- 
sion of  the  Collector  as  conclusive  and  bind- 
ing upon  the  defendant  on  the  question  of 
the  genuineness  of  this  kubooleut.  There  is, 
as  contended  by  the  pleader  for  the  special 
respondent,  a  finding  by  the  Judge  that  there^ 
is  oral  evidence  in  this  case  which  appears  to^ 
the  Judge  to  be  trustworthy  and  which 
evidence  proves  the  kubooleut,     I  low  far  t*- 
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Judge  may  have  been  influenced  in  this 
opinion  by  his  erroneous  finding  upon  the 
question  of  the  fact  of  the  kuhoohut  having 
been  decided  to  be  genuine  in  the  former 
suit  by  the  Collector,  we  are  unable  to  say  ; 
but  we  do  not  base  our  decision  upon  this 
alone.  We  find  that^in  the  suit  brought,  as 
already  observed,  in  the  Civil  Court  pre- 
vious to  the  present  suit  for  rent,  the  ryot- 
defendant,  special  appellant,  sued,  not  only  to 
establish  his  mokurruree  pottah,  but  also  to 
have  it  declared  that  the  kubooleui  which  was 
filed  by  the  talookdar  in  the  distraint  pro- 
ceedings was  a  spurious  kubooleui.  It  is 
admitted  that  that  case  is  still  pending  on 
reitaand  from  this  Court,  and  that  the  question 
of  the  genuineness  of  this  kubooleut  has  not 
yet  been  determined  by  a  competent  Court. 
Now,  it  appears  to  us  clear  that,  if  the 
defendant  succeeds  in  that  case,  all  that  the 
plaintiff  will  be  entitled  to  will  be  to  retain 
the  decree  which  has  been  passed  by  the  first 
Court  giving  him  the  rent  admitted  by  the 
defendant.  If  it  should  so  happen  that  the 
ryot's  case  fails,  even  then  we  do  not  think 
that  the  plaintiff's  remedy  is  in  any  way 
barred,  for  in  the  event  of  the  ryot's  suit 
failing,  the  position  of  the  ryot- defend  ant  as 
holding  ttnderthe  kubooleui  will  be  restored 
and  the  plaintiff  will  be  entitled  to  claim  the 
rent  under  that  kubooleui ^  and  any  plea  as  to 
the  suit  being  barred  will  be  met,  and  we 
think  successfully  met,  by  the  fact  that  the 
question  as  to  whether  the  kubooleui  was 
genuine  or  not  was  a  question  which  was 
pending  in  the  Civil  Courts. 

We,  therefore,  think  that  the  plaintiff  is 
not  entitled  to  the  decree  which  he  has 
obtained  from  the  Judge,  and  that  the  deci- 
sion of  the  first  Court  must  be  restored. 
The  decision  of  the  Judge  is  reversed  with 
costs  payable  by  the  special  respondent. 


The  ist  May  1872. 
Preseni : 

The  Hon'ble  F.  B.  Kemp  and  Y.  A.  Glover, 

Judges. 

Hindoo  Law  of  Succession— Joint  Familr — 
Sons  of  SurvivingBrothers — Per  Capita— Prc- 
sniDption^Partition  Deed— Bill  of  Sale. 

Case  No.  1268  of  1871. 

Special  Appeal  from   a   decision  passed  by 

^    ihe  Subordinate   Judge   of  Dacca,    daied 

the  I  St  July    187  r,   affirming  a   decision 

of  the  Moonsiff  of  Manickgunge,   daied 

the  i^ih  January  iS*ji, 


Ruttun  Kristo  Bosoo  (one  of  the 
Defendants),  Appellant^ 

versus 

Bhugoban  Chunder  Bosoo  (Plaintiff), 
Respondent. 

Baboo  Nulla  Chunder  Sen  for  Appellant 

Baboo  Snenath  Doss  and  Bkugobuiip 
Churn  Ghose  for  Respondent. 

By  the  rules  of  Hindoo  succession,  on  the  death  of 
brothers  of  a  joint-f«mily  without  issue,  the  S4X)S(^  sur- 
viving brothers  take  per  capita  and  not  per  stirpes. 

Because  in  a  partition-deed  of  1260,  to  the  a>lyai 
showing  the  shares  of  the  different  members  of  the 
family,  the  name  of  N's  son  is  inserted  instead  of  N's 
own,  it  does  not  follow  that  N  was  dead  in  1260,  or 
that  a  sale  alleged  to  have  taken  place  in  1262  by  N 
must  necessarily  be  false. 

Kemp,  J, — Thk  plaintiff  in  this  case  sned 
to  recover  possession  of  a  one-anna  share 
in  six  talooks,  claiming  that  one-anna  share 
as  his  ancestral  right;  also  of  a  lo-guada 
share  of  the  same  talooks  as  the  heir  di 
Ashanund  and  Krishnanund,  and  of  a  further 
share  of  6  gundas  2  cowries  2  krants  by 
purchase  front  Nityanund  Bose,  under  a  deed 
of  sale  dated  the  20th  of  Srabun  1262. 
Total  claim,  i  anna  16  gundas  2  cowries 
2  krants.  The  plaintiff  alleges  that  he  applied 
to  the  Collector  under  the  Butwarra  law  for 
a  division  of  the  estate,  but  that  bis 
co-sharers  objecting,  the  Collector  refused  10 
make  a  partition,  and  referred  the  plainiiff 
to  a  Civil  Court  to  establish  his  right.  Hence 
the  present  suit. 

The  defence  is  that  neither  the  plaintiff 
nor  his  father,  Ramessur,  had  any  title  as 
heir-at-law  to  any  portion  of  the  estate  of 
Krishnanund  and  Ashanund,  inasmuch 
as  Ramessur,  the  father  of  the  plaintiff,  was 
not  adopted  by  Surbessur  during  the  lifetime 
of  Ashanund  and  Krishnanund. 

With  reference  to  the  purchase  from 
Nityanund,  the  allegation  of  the  defendants 
was  that  a  plea  of  purchase  was  a  false  plea, 
and  that  the  defendants  were  in  possession 
under  a  miras  right.  With  reference  to 
the  first  share  claimed  by  the  plaintiff  as  his 
ancestral  right,  no  objection  was  made  by  the 
defendants. 

Both  Courts  have  given  the  plaintiff 
a  decree. 

Before  entering  into  the  questions  raised  in 
special  appeal,  we  think  it  right  to  mention 
that,  from  the  genealogical  tree  fileS  in  the 
case  and  which  is  not  disputed,  it  ippears 
that  Gunga  Pershad,  the  head  of  the  family, 
had  six  sons,  Kebul  Kristo  Bosoo,  Raj  Kristo 
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Bosoo,  Ramanund  Bosoo,  Ashanund  Bosoo, 
Krishnanund  Bosoo,  and  Surbessur  Bosoo. 
Kebul  Kristo  Bo«oo  had  two  sons,  Joy 
Kristo  Bosoo  and  Kristo  Mungul  Bosoo  ;  and 
Kristo  Mangul  left  a  son,  Ruttun  Kristo 
Bosoo,  the  defendant,  special  appellant. 

Raj  Kristo  Bosoo  bad  two  sons,  and 
Ramanund  had  also  two  sons,  one  of  whom 
was  Nityanund  Bosoo,  the  plaintiff's  alleged 
vendor  of  a  6  gandas  2  cowries  2  krants 
share.  Krishnanund  and  Ashanund  died 
without  issue.  Surbessur,  the  sixth  son,  it 
is  alleged,  adopted  Ramessur  Bosoo.  who 
again  adopted  Bhugoban  Chunder  Bosoo, 
the  plaintiff. 

The  first  ground  taken  in  special  appeal 
is,  that  the  lower  Court  was  wrong  in  law  in 
not  trying  the  real  question  in  the  case, 
namely,  whether  Krishnanund  and  Asha- 
nund predeceased  Surbessur  and  whether 
tke  adoption  of  plaintiff's  father  took  place 
during  their  lifetime. 

It  has  been  urged  for  the  respondent 
that  this  is  a  new  point  not  raised  in  the 
Court  of  first  instance  or  in  the  Appellate 
Court.  It  appears  that  it  was  raised  in  the 
written  statement  of  the  defendant,  and  there 
is  a  clear  finding  by  the  first  Court,  that  the 
adoption  of  Ramessur,  the  father  of  the 
plaintiff,  took  place  in  the  lifetime  of  Krish- 
nanund and  Ashanund.  That  this  point  was 
not  seriously  contended  before  the  Judge 
appears  very  clear  from  the  second  ground 
of  appeal  to  him  by  the  defendant,  for  in 
that  ground  it  is  admitted  that  the  four 
brothers,  that  is  to  say,  Kebul  Kristo,  Raj 
Kristo,  Ramanund,  and  Surbessur  Bosoo 
left  seven  sons.  The  first  Court  having 
fovind  OQ  the  evidence  that  the  adoption  of 
Ramessur,  the  plaintiff's  father,  took  place 
before  the  death  of  Krishnanund  and  Asha- 
nund, and  the  decision  of  the  first  Court 
biving  been  confirmed  by  the  Appellate 
Court,  and  the  matter  not  having  been  pressed 
before  the  Judge,  we  overrule  the  first  ground 
of  special  appeal. 

The  next  ground  is,  that  the  shares  of 
Krishnanua  1  and  Ashanund  having  been 
divided  among  his  brothers'  sons  into  six 
shares,  each  succeeding  per  capita  and  not 
pir  stirpes,  the  plaintiff's  claim  to  the  half' 
^Dna  share  from  Ashanund  and  Krishnanund 
cannot  therefore  stand. 

}^e  think  there  is  some  weight  in  this 
objection.  It  is  very  clear  that  Krishna- 
nund and»  Ashanund  vvoiiKl  inherit  each  one 
jyna  out  of  the  six  annas  of  their  father 
^g»  Pershad,  or  in  the  aggregate  two 
**^^  pf  the  {property,    Ttierefore,  on  their 


death  without  issue,  the  sons  of  the  surviving 
brothers  would  take  per  capita  and  not  per 
stirpes,  and  the  two  annas  which  belonged 
to  them  would  be  divided  amongst  the  seven 
sons  of  the  surviving  four  brothers  who  left 
issue.  In  that  case,  the  plaintiff  would  not 
be  entitled  to  10  gundas  of  the  property 
or  one-fourth  of  the  estate  left  by  Krishna- 
nund and  Ashanund,  but  that  estate  would  be 
divided  into  seven  shares  of  which  the  plaint- 
iff would  be  entitled  to  one  share,  that  is 
to  say,  to  one-seventh,  and  not  to  one-fourth 
of  the  two  annas  as  found  by  the  Court 
below.  But  it  is  contended  that,  in  1863, 
in  a  suit  between  Ramessur,  the  father  of 
the  plaintiff,  and  the  present  defendant, 
special  appellant,  it  was  decided  that  Rames- 
sur had  been  in  possession  of  this  share  for 
more  than  twelve  years  in  1863.  In  special 
appeal  it  is  contended  that  the  lower  Court 
was  wrong  in  treating  that  decree  as  evi- 
dence against  the  defendant  in  the  present 
case,  and  we  think  that  that  contention  is 
correct.  That  decree  does  not  refer  to  the 
six  talooks  now  in  dispute.  At  the  most 
it  only  refers  to  a  very  small  quantity  of 
land  in  some  mouzahs  in  these  six  talooks. 
'•  There  was'  no  dispute  as  ^to  the  share  of 
Ramessur,  and  no  decision  upon  that  point. 
Therefore,  by  the  rules  of  Hindoo  succession, 
the  plaintiff  is  clearly  entitled  to  a  share 
of  one-seventh  only  in  the  estate  of  Asha-* 
nund  and  Krishnanund,  and  so  much  of  the 
decision  of  the  lower  Court,  therefore,  must 
be  reversed. 

We  now  come  to  the  last  point  taken  in 
special  appeal,  namely,  the  ground  which 
opens  out  the  question  of  the  purchase  from 
Nityanund  Bosoo  of  a  6  gundas  2  cowries 
2  krants  share.  Nityanund,  as  already 
observed,  was  the  son  of  Ramanund.  The 
plaintiff  has  put  in  the  kohala,  dated  the 
20th  Srabun  126a,  which  has  been  found  by 
both  Courts  to  be  proved  on  the  evidence. 
In  special  appeal  it  is  contended  that  because 
in  the  partition-deed,  dated  the  12th  Kar- 
lick  1260,  filed  by  the  plaintiff  in  this  case, 
in  the  column  showing  the  shares  of  the 
different  members  of  the  family,  the  name 
of  Manick  Chunder  Bosoo,  the  son  of  Nitya- 
nund, is  inserted  in  lieu  of  that  of  his  father, 
it  is,  therefore,  clear  that  Nityanund  was 
dead  in  1260,  and  the  sale  which  is  alleged 
to  have  taken  place  in  1262  must  necessarily 
be  false.  We  do  not  think  that  this  follows 
as  a  natural  consequence  of  the  name  pf , 
.Manick  Chunder  being  inserted  in  that  deed, 
instead  of  the  name  of  his  father  Nityanund 
Bosoo.    The  kobala  has  been   put   in   and 
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duly  proved,  and  on  the  finding  of  fact  as 
to  the  genuineness  of  the  kobala^  we  ihink 
we  should  be  wrong  in  special  appeal,  simply 
because  the  name  of  Manick  Chunder,  in  a 
joint  family  like  this,  appears  instead  of  that 
of  his  father  Nityanund,  to  set  aside  the 
concurrent  finding  of  the  two  Courts  below 
on  a  question  of  fact.  We,  therefore,  dis- 
miss the  special  appeal  of  the  defendant  with 
reference  to  the  findings  as  to  the  adoption 
of  Ramessor,  and  as  to  the  purchase  from 
Nityanund,  and  decree  his  appeal  with  refer- 
ence to  the  share  which  the  plaintiff  takes 
as  heir  of  Krishnanund  and  Ashanund,  and 
modify  the  decision  of  the  Court  below 
to  this  extent  by  declaring  that  the  plaintiff 
is  only  entitled  to  one-sevenih  of  the  estate 
of  Krishnanund  and  Ashanund,  and  not  to 
one-fourth. 

The  costs  of  this  appeal  will  be  paid  by 
the  special  appellant,  as  he  has  failed  in  the 
main  point  in  the  case. 


The  1st  May  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Interest— Costs. 

Case  No.  85  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Additional  Subordinate 
Judge  of  Dacca,  dated  the  2jrd 
December  iSyr, 

Bharut  Chunder  Sircar  and  others 
(Judgment-debtors),  Appellants, 

versus 

Gouree  Pershad  Roy  (Decree-holder), 
Respondent, 

Baboo  Kashee  Kant  Sen  for  Appellants. 

Baboo  Nullit  Chunder  Sen  for  Respondent 

Costs  in  the  suit  carry  interest,  unless  the  contrary  is 
distinctly  stated  in  the  decree. 

Kempt  J' — ^The  question  raised  in  this 
appeal  is  whether  the  costs  in  the  suit  are 
to  bear  interest  or  not.  We  may  observe 
that  this  point  was  not  raised  below,  and  has 
been  raised  for  the  first  time  in  this  Court. 
The  decree  is  silent  as  10  awarding  interest 
on  costs,  but  it  has  been  the  practice  of  this 
Court  to  award  interest  on  costs  on  the 
ground  that  costs  generally  carry  interest 


without  any  distinct  order  to  that  effect  be- 
ing  required.     There  are  two  decisions  Is 
that  effect  to  be  found  in  Volume  1.,  Weekly 
Reporter,    Miscellaneous   Rulings,    page  1, 
and  in  Volume  II.,  Miscellaneous  Rulings 
page  21.  There  is  no  ruling  that  we  can  find, 
nor  has  any  such  ruling  been  brought  to  oar 
notice  which  rules  otherwise,  and  the  ruling 
of   the  Full  Bench  which  has  been  quoted 
by  the  pleader  for  the  appellant  is,  we  think, 
inapplicable  to  the  facts  of  this  case.     The 
question  there  decided  was  whether  interest 
could  be  awarded  on  the  principal  sum  de- 
creed or  on  the  subject-matter   of  the  snit 
when  the  decree  is  silent  on  that  point,  and 
the  Full  Bench  decided  that  it  could  not,  but 
there  was  no  ruling  as  to  interest  on  costsi 
Moreover,  interest  on  costs  is  not  of  the  same 
character  as  interest  on  the  subject-matter  of 
the  suit.     Costs,  as  observed  by  Mr.  Justice 
Glover  in  the  course  of  the  argument,  are 
advanced  by  parties  from  time  to  time  dur- 
ing the   progress  of  the  suit;  and  when  a 
party  succeeds  in  a  case,  he  is,  we  think,  oi- 
titled  to  interest  upon  any  sums  duly  aod 
fairly  spent  by  him  in  litigation.     We  hold, 
therefore,  that,  as  a  general  rale,  unless  \i  is 
disdnctly  stated  in  the  decree  that  no  interest 
is  to  be  given  on  the  costs,  we  ought  to  award 
them.     The  appeal  is  dismissed  with  costs. 


The  2nd  May  1872. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Markby,  Judges, 

Plea  of  LimiUtion— Defendant's  Poasession  (in 
his  own  right  and  as  Farmer  of  PiaisitiffH 
Decree  (for  lands  unascertaiaed). 

Cases  Nos.  1287  and  1288  of  1871. 

Special  Appeals  from  a  decision  passed  by  tk 
Subordinate  Judge  of  Bhaugulpore,  daie^ 
the  21st  August  iSjt,  affirming  a  decisions 
of  the  Sudder  Moonsiff  of  that  district 
dated  the  2gth  July  18 JO. 

Nuihoo  Singh  and  others  (Defendants), 

Appellants, 

versus 

Ram  Buksh  Singh  (Plaintiff),  Respondent. 

Baboos  Kalee  Kishen  Sen  and  fhunder 
Madhub  Ghose  for  Appellaijts. 

Mr,  C,  Gregory  and  Baboo  Boodh  Sen  Sing 

for  Respondent. 
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The  ptca  of  Uraitation  was  held  to  fail  in  a  case  where 
^  was Impos^ble  to  distinguish  the  defendant's  posses- 
<ioa  io  his  own  rig^htfrom  his  possession  as  farmer  of  the 

But  the  Court  refused  to  allow  a  decree  to  stand,  which 

Ere  to  the  plaintiffs  something  (/.  e.^  lands  whose  boun- 
ries  were)  unascertained,  and  which  might,  after  all, 
not  be  ascertainable. 

Jackson,  J, — These  two  appeals  have  been 
argued  almost  simultaneously,  and  both  cases 
have  been  disposed  of  in  a  single  judgment  by 
the  Moonsiff  as  well  as  by  the  Lower  Appel- 
late Court.  The  plaintiffs  are  mainly,  it 
seems,  the  same  parties,  though  there  are  some 
one  or  more  concerned  in  one  case  who  are 
not  concerned  in  the  other.  In  suit  No.  1288, 
the  defendants  are  Lalljee  Singh  and  others; 
and  in  suit  No.  1287,  the  defendants  are 
Nutboo  Singh  and  others.  In  both  cases  the 
plaintiff  sued  to  recover  certain  specified 
parcels  of  land,  being  portions  of  putnees, 
described  and  set  out  with  particularity  in  the 
khuzrak  of  the  Collectorate. 

The  defendants  set  up  the  plea  of  limita- 
tion, and  they  moreover  denied  the  plaintiff's 
title.  It  will  be  more  convenient  to  deal 
with  the  case  in  which  Lalljee  and  others  are 
defendants,  namely,  appeal  No.  iz^i,  first. 
The  plaintiffs  have  had  decrees  in  their  favour 
in  both  suits.  As  to  the  defendant  Lalljee 
Singh,  the  plea  of  limitation  must  fail,  because 
the  defendants,  who,  it  appears,  hold  other 
lands  in  the  vicinity,  also  held  in  farm  some 
share  of  the  plaintiffs,  and,  therefore,  it  does 
not  lie  in  their  mouths  to  say  that  they  have 
been  holding  adversely  to  the  plaintiffs.  If 
the  lands  now  in  dispute  be  found  to  belong 
to  the  plaintiff,  they  must  be  given  up,  because 
it  would  be  impossible  to  distinguish  the 
defendant's  possession  in  his  own  right  from 
bis  possession  as  farmer  of  the  plaintiff.  But 
there  is  another,  and  a  very  serious,  objection 
to  the  judgment  of  the  first  Court  which  has 
been  confirmed  by  the  Subordinate  Judge. 

The  decree,  as  we  read  it,  taken  by  itself, 

has  the  appearance  of  a  final  decree,  for  it 
purports  to  give   the  plaintiff  the  parcel  of 
land  claimed  according  to  the  boundaries  and 
the  description  given   in  the  khusrah.     But 
it  is  manifest,  on  looking  to  the  judgment, 
that  the  Court  was  unable  to  ascertain,  before 
the  decision  of  the  suit,  what  were  the  pre- 
cise position   and    boundaries  of   the   land 
claimed.     In  fact,  by  the  terms  of  the  judg- 
roeni,    the   Court    expressly    reserves    the 
»8certainment  of  these  particulars  by  directing 
Aatan^Ameen  shall  be  sent  after  the  rainy 
SfMorf to  measure  and  ascertain  the  bounda- 
fe  of  the  land.     Therefore,    the   decree, 
although  it  appears  final,  is  not  so,  and  Mr.  C. 
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Gregory,  who  appears  for  the  respondent,  is 
unable  to  give  any  explanation  of  how  the 
decree  and  the  judgment  do   not  conform. 

There  must  have  been  some  error  on  the 
part  of  the  officer  who  drew  up  the  decree, 
because  it  is  not  in  accordance  with  the 
judgment.  We  cannot  allow  a  decree  to 
stand  which  gives  to  the  plaintiff  something 
unascertained,  and  which  might,  after  all,  not 
be  ascertainable.  This  is  not  like  a  case 
where  an  account  is  ordered  to  be  taken,  or 
where  wassilat  has  to  be  calculated ;  but 
it  is  a  suit  for  a  certain  specified  parcel  of 
land,  and  the  decree  must  define  the  boun- 
daries. 

This  case  (No.  1288)  in  which  Lalljee 
Singh  is  concerned  must  therefore  go  back  to 
the  first  Court,  the  decree  of  the  lower 
Courts  being  set  aside,  with  directions  that  the 
necessary  inquiries  may  be  completed,  and 
a  final  decree  drawn  up. 

In]the  other  case,  No.  1287,  in  which  Nuthoo 
Singh  is  defendant,  the  ground  on  which  the 
plea  of  limitation  ought  not  to  prevail  in  the 
other  case  does  not  exist.  Nuthoo  Singh 
and  the  others  deny  that  they  ever  held 
a  share  in  the  plaintiff's  land,  and,  therefore, 
the  decision  in  Lalljee's  case  cannot  apply  to 
this  case.  The  case  must  go  back  to  the 
Lower  Appellate  Court  in  order  that  it  may 
determine  the  plea  of  limitation  on  its  merits. 
If  the  determination  be  in  favour  of  the 
defendants,  then  there  is  an  end  of  the  suit; 
but,  if  it  be  determined  in  favour  of  the  plaint- 
iff, then  the  case  will  go  to  the  first  Court 
with  the  like  directions  as  in  the  other  case. 

Markhy,  J, — I  concur  in  the  order  of 
remand. 


The  2nd  May  1872. 
Present  : 

The  Honble  F,  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Jurisdiction  (Plea  of  want  oO^ Conflicting 
Claims  to  Land— Appeal  to  Judee — Special 
Appeal — Benamee  and  Equitable  Liability. 

Cases  Nos.  13 10  and  1313  of  1871  under 

Act  X.  of  1859. 

Special  Appeals  from  a   decision  passed  by 
the  Judge  of  Beerbhoom^  dated  the  22nd' 
June   iSyi,    reversing   a   decision  of  the 
Deputy    Collector   of  that  district,    date^ 
the  28th  September  iSju. 
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Hurish  Chnnder  Roy  (Defendant),  Appellant, 

versus 

Poorna  Soonduree  Debee  (Plaintiff), 
Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Bahoos  Sreenath  Doss  and  Rash  Beharee 
Ghose  for  Respondent. 

Where  a  Deputy  Collector  determined  a  question 
relating  to  an  interest  in  land  as  between  parties  havinjp 
conflicting^  claims,  althougfh  in  a  former  part  of  his 
decision  he  was  of  opinion  that  a  Revenue  Court  was  not 
competent  to  entertain  and  decide  the  question,  the 
appeal  was  held  to  lie  to  the  Judge ;  but,  as  this  objection 
was  not  taken  in  the  Lower  Appellate  Court,  the  High 
Court  declined  to  entertain  it  in  special  appeal. 

The  Revenue  Courts  were  held  not  competent  to  try 
a  question  of  benamee  and  equitable  liability  arising  out 
of  a  suit  for  rent  where  the  relation  of  landlord  and  ' 
tenant  was  clearly  and  distinctly  denied. 

KemPy  J, — These  two  appeals,  No.  1310  1 
and  No.  13 131  have  been  heard  together,  1 
and  one  decision  will  govern  the  two  cases.  ! 
We  have  had  the  advantage  of  a  very  able  ; 
argument  by  the  pleaders  on  both  sides.  The  , 
suit  was  brought  against  the  defendant  No.  2, 
special  appellant,  for  arrears  of  rent.  The 
allegation  was  that  there  is  a  mowrosee 
jote  in  mouzah  Dourka,  originally  held  in 
the  name  of  one  Shama  Churn  M ookerjee. 
The  plaintiff,  Poorno  Soonduree  Debee,  is 
the  purchaser  of  this  jote^  or  rather  her 
hasband  purchased  it  benamee  in  her  name. 
The  allegation  of  the  plaintiff  is  that  in  this 
joie^  in  which  the  defendant  is  also  a 
co-sharer,  i  beegah  16  cottahs  of  land  was 
taken  in  lease  by  the  defendant  No.  i,  Gour 
Soondur  Mookerjee,  and  another  at  a  jumma 
of  Rs.  4-4  annas  on  a  kubooleut  executed 
by  them,  Gour  Soondur  and  another,  but 
that  the  real  beneficial  owner  was  the 
defendant  No.  2,  Hurish  Chunder  Roy.  The 
sait  is  for  the  rent  of  the  two  holdings. 

The  defendant,  Hurish  Chunder  Roy, 
denied  the  relationship  of  landlord  and  te- 
nant; he  also  denied  the  execution  of  the 
kubooleut y  and  alleged  that  the  moivrosee 
jote  was  the  joint  property  of  the  defendant 
and  of  the  plaintiff's  husband,  Protab 
Chunder. 

The  first  Court,  the  Deputy  Collector,  was 
of  opinion  that  the  question  could  not  be 
decided  by  the  Revenue  authorities ;  but  he 
went  further,  and,  although  he  held  that  he 
had  no  jurisdiction  to  try  the  case,  went 
Jnto  the  merits,  and  found  that  there  was 
nothing  to  prove  that  Hurish  Chunder  Roy 
executed  the  kubooleut.  He,  accordingly, 
dismissed  both  suits. 


On  appeal,  the  Judge,  Mr.  Craster,  on  the 
question  whether  the  Revenue   Courts   had 
power  to  entertain  this  suit,  after  commenting 
upon  the  case  of  Prosunno  Coomar  Roy  Chow- 
dhry,  decided  by  the  Full  Bench,  to  be  found 
in  Volume  VIII.,  Weekly  Reporter,  page  428, 
was  of  opinion  that  that  ruling  did  not  apply 
to  the  circumstances  of  the   present   case. 
The  Judge  was  of  opinion  that    this   case 
was  one  which   the    Revenue    Coarts   were 
fully   competent   to  try,  and    he   refers,  in 
support  of  his  opinion,  to  the  case  of  Bipia 
Beharee  Chowdhry  vs.  Ram  Chunder  Roy, 
reported  at  page  12,  V^olume  XIV.,  Weekly 
Reporter,  and  also  to  a  case  to  be   found  io 
Volume  IX.,  page  71.     The  Judge  then  says 
that  it  is  true  there  is  a  decision  in  Volume 
XI.,  Weekly  Reporter,  in  the  case  of  Kishcn 
Buttee    Misrain   vs.    Hickey,   at    page   406, 
which  conflicts  with  the  decision  cited  above, 
but   that    he  prefers  to   be  guided    by  the 
decision  first  cited  by  him.     He,  therefore.. 
held  that  the  Revenue  Court  was  competent 
to  entertain  the  question.     On  the  merits,  he 
found  that  Hurish   Chunder  was  in  posses- 
sion, and  that  there  was  sufficient  evidence  to 
warrant  the  Court  in  concluding  that  he  was 
the  tenant  actually  in  possession  of  the  land, 
and  liable  for  the  rent  claimed      The  decision 
of  the  Deputy  Collector  was,  therefore,  re- 
versed in  both  cases,  and  the  appeal  decreed. 

The  defendant  is  the  special  appellant,  and 
the  first  ground  raised  by  him  in  special 
appeal  is  that  the  Judge  had  no  jurisdiction  to 
try  the  appeal,  inasmuch  as  the  decision  of 
the  Deputy  Collector  did  not  determine  any 
question  relating  to  a  title  in  land  or  to  some 
interest  in  land,  and  therefore  that,  under 
section  153  of  Act  X.  of  1859,  there  was 
no  appeal  to  the  Judge;  that  the  appeal, 
if  any,  from  the  decision  of  the  Deputy 
Collector,  which  was  a  decision  on  a  question 
of  whether  rent  was  due  or  not,  would  lie 
to  the  Collector,  and  therefore  that,  on  the 
point  of  jurisdiction,  the  Court  ought  to  set 
aside  the  decision  of  the  Judge. 

The  second  point  is  that  the  Judge  was 
wrong  in  holding  that  the  question  of  benamee 
and  equitable  liability,  arising  therefrom,  as 
raised  in  the  present  case,  could  be  determined 
by  a  Revenue  Court  under  Act  X.  of  1859; 
and  lastly,  on  the  merits  that  the  mere  fact 
of  the  defendant  having  had  possession  of 
the  land,  which  he  claimed  to  hold  directly 
under  the  proprietors,  and  not  as  tenant  under 
the  plaintiff,  was  not  a  possessicfii  which 
entitled  the  Court  below  to  assume  •that  the 
special  appellant  was  liable  to  pay  the  rent 
claimed  by  the  plaintiff. 
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On  the  first  question  raised,  namely,  the 
question  of  jurisdiction,  we  may  observe 
that  this  objection  was  not  taken  in  the 
Lower  Appellate  Court.  Moreover,  we  are 
of  opinion  that  a  question,  relating  to  an 
interest  in  land  as  between  parties  having 
conflicting  claims,  was  determined  by  the 
judgment  of  the  Deputy  Collector,  for, 
although  the  Deputy  Collector  in  the  first 
part  of  his  decision  was  of  opinion  that  a 
Revenue  Court  was  not  competent  to  enter- 
tain and  decide  the  question,  he  did  really 
enter  into  and  determine  it. 

The  question  at  issue  in  the  first  Court,  and 
which  was  determined  by  that  Court,  was 
whether  Hurish  Chunder  Roy  was  a  co-sharer 
of  the  plaintiff,  or  whether  he  was  a  tenant 
subordinate  to  the  plaintiff.  Therefore,  we 
think  an  appeal  did  lie  to  the  Judge,  but  we 
are  farther  of  opinion  that,  this  objection  not 
having  been  taken  in  the  Lower  Appellate 
Court,  we  ought  not  to  entertain  it  at  this 
stage  of  the  case,  and  we  are  supported  in 
this  opinion  by  a  decision  reported  in  Volume 
L,  Weekly  Reporter,  page  279,  and  by  a 
late  decision  in  Volume  II.,  Bengal  Law 
Reports,  page  42,  Appendix,*  in  which  the 

*  The  5th  March  1869. 

Present : 

TTie  Hon'ble  L.  S.  Jackson  and  W.  Markby,  Judges, 

i.Piea  of  yurisdiction — Waiver  of. 

Case  No.  5S1  ol  186S. 

Special  Appeal  from  a  decision  of  the  Officiating  Judge 
ofMidnapore,  dated  the  i8th  December  1867,  affirm- 
ing a  decision  of  the  Principal  Sudder  A  meen  of 
that  district,  dated  the  iSth  June  1867. 

Mahomed  Hossein  (Defendant),  Appellant, 

versus 

Rajah  Akhoya  Narain  Paul  (Plaintiff),  Respondent. 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Mohendro  Lall  Shome  for  Respondent. 

Where  defendant  objected  to  the  jurisdiction  in  the  firbt 
Court,  but  took  no  objection  to  the  jurisdiction  in  the  Lower 
Appellate  Court,  the  High  Court  considered  the  objection  as 
waived. 

Markby,  J. — In  this  case  the  plaintiff,  having  bor- 

iDwed  money  from  the  defendant,  gave  his  zemindaree 

w  farm  to  the  defendant,  who  was  to  reimburse  himself 

irom  the  proceeds,  paying^  to  the  plaintiff  Rs.  300  a  year 

•s  malikana.    This  suit  is  brought  to  recover  some  ar- 

***«  of  that  allowance.    The  two  lower  Courts,  in  this 

^jhave  given  a  decision  in  favour  of  the  plaintiff,  and 

toe  only  ground  on  which  we  are  asked  to  set  that  de- 

fflwn  aside  is  that  the  Civil  Court  has  no  jurisdiction  to 

So-   ^*^'    "^^  defendant  objected  to  the  jurisdic- 

«».m  the  first  Court,  but  took  no  objection  to  the  juris- 

™on  in  the  lower  Court  of  appeal.    Without  deter- 

*n»Pgfte  question  whether  the  Civil  Court  or  the  Ke- 

^tte  G)urt  is  the  proper  tribunal  in  this  case,  I  think 

*°J*ittnder  such  circumstances^  we  ought  not  to  set  aside 

**asttn  which  we  must  presume  to  be  correct  on  the 


judgment  was  delivered  by  Mr.  Justice 
Marlcby.  We,  therefore,  overrule  the  plea  of 
want  of  jurisdiction  to  hear  this  appeal  by 
the  Judge. 

Then  comes  the  question  whether  the 
Revenue  Courts  were  competent  to  entertain 
this  question.  The  Judge  appears  to  rely 
upon  the  decision  in  the  case  of  Bipin 
Beharee  Chowdhry,  and  on  a  case  to  be 
found  in  Volume  IX.,  Weekly  Reporter, 
page  72.  We  will  take  the  case  of  Bipin 
Beharee  Chowdhry  first.  There  can  be  no 
doubt  that,  if  the  decision  of  the  Full  Bench, 
which  is  to  be  found  in  Volume  VIII.,  applied 
to  the  circumstances. and  facts  of  the  case  of 
Bipin  Beharee  Chowdhry,  the  majority  of 
the  Judges  who  decided  the  case  of  Bipin 
Beharee  would  have  felt  themselves  bound 
by  the  decision  of  the  Full  Bench,  bat  those 
lear/ied  Judges  in  their  judgment  show,  and 
we  think  very  clearly  show,  a  clear  distinc- 
tion between  that  case  and  the  case  decided 
by  the  Full  Bench.  In  the  case  of  Bipin 
Beharee  Chowdhry  there  was  no  denial  of  the 
relationship  of  landlord  and  tenant,  while,  in 
the  present  case,  there  is  a  distinct  denial  of 
such  relationship  on  the  part  of  Hurish 
Chunder.  In  the  present  case,  there  is  a 
repudiation  of  liability  by  the  defendant,  and, 
in  the  case  of  Bipin  Beharee,  on  the  contrary, 
liability  was,  as  observed  by  Sir  Barnes 
Peacock,  eagerly  claimed  by  all  the  defend- 
ants. We  think,  therefore,  that,  as  laid  down 
in  the  decision  in  Bipin  Beharee's  case,  there 
is  a  clear  distinction  between  that  case  and 
the  case  decided  by  the  Full  Bench. 

We  now  come  to  the  decision  in  Volame 
IX.,  on  which  the  Judge  has  also  relied.  The 
facts  and  circumstances  of  that  case  appear 
to  us  to  be  entirely  different  from  the  case 
before  us.  That  case  was  decided  by  one 
of  the  Judges  who  sat  on  the  Full  Bench 
when  the  decision  to  be  found  in  Volume 
VIII.  was  passed.  We  allude  to  Mr.  Justice 
Macpherson.  That  learned  Judge  observes 
that  his  decision  in  Volume  IX.  agrees 
generally  with  the  principles  laid  down  in 
the  Full  Bench  decision  in  Volame  VIII. 
He  observes  also  that  credit  was  not  given 
to  the  real  lessee,  but  to  the  person  in  whose 
name  the  lease  was  granted ;  the  Judge  had 
accepted  the  finding  of  the  Deputy  Collector 
that  the  respondents  were  the  real  lessees  in 
possession,  and,  if  so,  observed  Mr.  Justice 


merits.    I  think  that,  for  the  purpose  of  this  appeal,  we 
ou^ht  to  consider  the  objection  to  the  jurisaiction  as  ^ 
waived.    Whether  or  not  the  defendant  can  take  this 
objection  in  any  other  form,  it  is  not  necessary  to  say. 
I  think  the  appeal  ought  to  be  dismissed  with  costs. 
Jackson,  J.— I  concur  in  this  judgment. 
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Macpherson,  the  relation  of  landlord  and 
tenant  existed  between  the  plaintiff  and  them, 
and  they  were  liable  for  the  rents,  unless 
there  was  a  special  contract  to  the  contrary, 
that  is  to  say,  unless  there  was  a  special 
contract,  that  the  person  whose  name  was  used 
should  alone  be  liable.  Obviously  that  is  a 
case  that  has  no  application  whatever  to  the 
facts  and  circumstances  of  the  present  case. 

We  now  come  to  the  Full  Bench  decision 
to  be  found  in  Volume  VIII.  in  the  case 
of  Prosunno  Coomar  Paul  Chowdhry  vs. 
Koylash  Chunder  Paul  Chowdhry.  The 
learned  Chief  Justice  in  that  case  observed 
that  it  was  never  the  intention  of  the  Legis- 
lature to  empower  the  Collector  to  try 
questions  relating  to  rent  depending  upon 
equitable  rights  and  liabilities  arising  from 
circumstances  other  than  those  of  the  relation- 
ship of  landlord  and  tenant.  The  relation- 
ship of  landlord  and  tenant  is  clearly  and 
distinctly  denied  here ;  and  the  question, 
which  has  been  gone  into,  is  a  question 
which,  under  the  Full  Bench  ruling  in 
Volume  VilL,  the  Revenue  Courts  are  not 
competent  to  entertain. 

In  a  case  which  is  to  be  found  in  Volume 
XL,  Weekly  Reporter,  page  406,  and  which 
was  passed  subsequent  to  the  Full  Bench 
ruling  in  Volume  VI IL,  the  very  question 
which  is  now  raised  before  us  was  clearly 
raised.  The  learned  Judges  who  decided 
that  case,  Justices  Glover  and  Mitter,  observe 
that,  assuming  that  the  kuhooleui  upon  which 
the  action  was  based  in  that  case  was 
executed  by  the  defendant  No.  i ,  a  further 
question  still  remained,  namely,  whether  the 
defendant  No.  3  was  the  party  beneficially 
interested  in  the  lease,  and  they  held  that  that 
was  a  question  which  was  not  intended  by 
the  Legislature  to  be  tried  by  the  Revenue 
Courts,  and  that  the  point  had  already  been 
set  at  rest  by  the  Full  Bench  decision  in 
Volume  Vlll.  These  are  precisely  the  facts 
and  circumstances  of  the  present  case.  If 
we  assume  that  the  kubooleut  executed  by 
the  other  defendant  is  genuine,  there  still 
remains  the  question  whether  the  defendant 
before  us,  the  special  appellant,  was  the 
party  beneficially  interested  in  the  lease  or 
not,  and  that  is  a  question  which  the  Judges 
held  was  not  intended  by  the  Legislature  to 
be  tried  by  the  Revenue  Courts,  as  sealed  by 
the  Full  Bench  decision  in  Volume  VlII. 

We   think    that    this    case     clearly    falls 

within  the  purview  of  ihe  P'ull  Bench  decision; 

^and,  without  going  into  the  merits  of  the 

case*  for  it  is  unnecessary  to  do  so  under  the 

circumstances;  we  reverse  the  decision  of  the 


Judge,  and  dismiss  the  plaintiff's  suit    with 
costs  of  all  the  Courts  with  interest. 


The  4th  May  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanalh 

Milter,  Judges. 

Possession —Compromise — Dispossession — 
Cause  of  Action— Limitation. 

Case  No.  1351  of  1871. 

Special  Appeal  from  a  decision  poised  by 
ihe  Officiating  Judge  0/  Rung  par  Cy  da/ed 
the  2nd  September  iSyij  reversing  a  decesiom 
0/  the  Subordinate  Judge  of  that  district^ 
dated  the  24fih  August  i86g, 

Nobin  Chunder  Roy  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Radha  Pearee  Debia  Chowdhrain 
(Defendant),  Respondent, 

Baboos  Sreenath  Doss  and  Mohinee 
Mohun  Roy  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and  Hem 
Chunder  Banerjee  lor  Respondent. 

Where  possession  of  the  lands  in  dispute  had  fteen 
transferred  by  defendant  to  plaintiff  under  a  deed  of 
compromise,  hhld  that  every  subsequent  interfer- 
ence on  the  part  of  the  defendant  with  the  plaintiff's 
possession  of  the  lands  in  question  must  be  co<isidered 
as  constituting'  a  fresh  cause  of  action,  with  a  limitatioa 
of  1 2  years  from  the  date  when  that  cause  of  action  arose. 

Mitter,  J, — It  is  quite  clear  that  the 
judgment  ot  the  Lower  Appellate  Court  in  this 
case  cannot  be  sustained. 

The  plaintiff  is  the  proprietor  of  a  village 
called  Tumbulpore. 

The  defendant  is  the  proprietor  of  a 
neighbouring  village  called  Chaola. 

It  appears  that,  in  the  year  1861,  the 
present  plaintiff  sued  ihe  present  defendant  for 
possession  of  certain  lands  which  he  alleged 
appertained  to  his  estate  (Tumbulpore),  and 
for  the  correction  of  a  survey-map. 

An  Anieen  was  deputed  to  hold  a  local 
investigation  in  the  case,  and,  on  certain  lands 
being  demarcated  by  him,  both  parties 
appeared  before  him  through  their  duly  consti* 
tuied  agents^  and  entered  into  a  compromise, 
most  full  and  precise  in  its  terms,  b^^  which 
possession  of  certain  lands,  amounting  to  13 
bissees  and  odd  drones,  was  transferred  by 
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^e  defendant  to  the  plaintiff,  The  deeds  of 
compromise  were  regularly  filed  in  Court, 
Uid,  in  ihosc  deeds,  it  was  distinctly  slated 
&at  one  party  had  received  possession,  and 
ftie  oiher  relinquished  it.  Upon  this,  a  decree 
pz!s  passed  in  favour  of  the  plaintiff  in  terms 
lof  the  comproraise.  Some  time  afterwards, 
1  dispute  again  arose  between  the  parties, 
which  led  to  the  institution  of  certain 
proceedings  under  section  3180!  the  Criminal 
Procedure  Code,  and  the  Magistrate,  being  of 
opinion  that  the  defendant  was  in  dt  facto 
possession  of  the  property,  ordered  her  to  be 
maintained  in  possession. 

The  plaintiff  has,  therefore,  brought  the  i 
present  suit  to  recover  possession  of  the  lands 
which  formed  the  subject-matter  of  the 
compromise  in  the  previous  suit,  and  the  only 
gronnd  on  which  the  Lower  Appellate  Court 
has  thrown  oat  his  case  is  that  the  suit  is 
barred  by  the  Law  of  Limitation. 

We  are  of  opinion  that  this  decision   is 
erroneous  in  law.     It  Is  beyond  all  question 
that  possession  of  the  lands,  now  in  dispute, 
had  been  transferred  by  the  defendant  to  the 
plaintiff  under  the  deed  of  compromise  above 
referred  to,  and  it  therefore  follows  that  every 
subsequent  interference  on  the  part  of  the 
defendant  with  the  plaintiff's  possession  of 
the  disputed  lands  must  be  considered  as 
constituting  a  fresh  cause  of  action,  and,  if  the 
salt  is  brought  within  12  years  from  the  date 
when  that  cause  of  action  arose,  no  question  of 
limitation  would  arise  in  the  case.     The  suit 
is  admittedly  brought  within  12  years  from 
the  date  of  the  above  compromise  ;  and,  in  the 
absence  of  any  evidence  to  the  contrary,  we 
most  take  it  for  granted,  upon  the  statements 
of  the  parties  themselves,  that  possession  was 
actually  relinquished  by   the   defendant   in 
favour  of  the  plaintiff  in  the  manner,  and  on 
the  date,  mentioned  in  the  deed  of  compro- 
mise.    That  being  so,  the  plea  of  limitation 
cannot  be  sustained :  and,  as  no  other  question 
remains  lo  be  decided  with  reference  to  the 
'    validity  of  the  plaintiff's  claim,  we  think  It 
unnecessary  to  remand  the  case  for  further 
investigation. 

We  accordingly  reverse  the  judgment  of 
the  Lower  Appellate  Court,  and  restore  that 
of  the  first  Court,  the  defendant  being  liable 
to  pay  to  the  plaintiff  all  the  costs  of  this 
litigation. 


The  6th  May  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
yustice,  and  the  Hon'ble  W.  Ainslie,  Judge. 

Sale  in  Execution— Rights  of  Purchaser— Ap- 
peal—Reversal  of  Decree  against  a  Party 
not  an  Appellant. 

Case  No.  931  of  1871 . 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  fudge  of  Gya^  dated  the  ist 
jiiay  tSyi^  reversing  a  decision  of  the  Subor- 
dinate Judge  of  that  district,  dated  the 
24th  June  i8yo. 

Lalla  Ram  Surun  Lall  (Plaintiff), 
Appellant, 

versus 

Mussamiu  Lokebas  Kooer  and  others 
(Defendants),   Respondents, 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

Mr.  C.  Gregory,  Moomhee  Mahomed  Vusuf 
and  Baboo  Boodh  Sen  Singh  for  Respondents. 

There  is  no  authority  for  the  proposition  that  the 
purchaser,  at  a  sale  in  execution  of  a  decree  of  the 
right,  title,  and  interest  of  the  judgment-debtor, 
acquires  by  that  purchase,  not  merely  the  nght,  title,  and 
interest  of  the  judgment-debtor,  but  any  right  which 
the  fudgment-creditor  migfht  have  to  set  aside  or  ques- 
tion the  validity  ot  any  deed  which  had  been  previous-  .^ 
iy  made,  even  it  might  be  by  the  judgment-debtor 
himself. 

An  Appellate  Court  has  no  power  to  reverse  the 
decision  of  the  lower  Court  as  reg;-ards  a  party  who  has 
not  appealed. 

Couch,  C.y, — What  is  really  contended 
for  on  behalf  of  the  special  appellant  in  this 
case  is,  that  the  plaintiff,  who  was  the  pur- 
chaser at  a  sale  in  execution  of  a  decree  of  the 
right,  title,  and  interest  of  the  judgment-debtor, 
is  to  be  considered  as  having  acquired  by  that 
purchase,  not  merely  the  right,  title,  and 
interest  of  the  judgment-debtor,  but  any  right 
or  title  which  the  judgment-creditor  might 
have  to  set  aside  or  question  the  validity  of  any 
deeds  which  had  been  previously  made,  even 
it  might  be  by  tjie  judgment-debtor  himself. 

We  think  that  is  a  proposition  which  can- 
not be  supported,  and  we  are  not  aware  of 
any  decision  which  can  be  quoted  for  it. 

In  the  present  case,  the  lower  Courts  haye 
gonevery  carefully  into  the  question  whether 
those  mokurruree  instruments  were  actually 
executed,  and  it  is  found  that  they  were.  It 
is  also  found  that  there  was  a  considera- 
tion for  them,  although  it  is  said  that  possibly 
the  consideration  might  not  have  been  an 
adequate  one.  It  may  well  be,  if  a  creditor 
had  been  suing,  that  the  defendants  would 
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have  been  bound  to  produce  evidence  of  the 
consideration,  and  to  show  that  the  transac- 
tion was  one  which  would  be  good  against 
creditors.  But  that  is  not  the  case  here; 
the  lower  Courts  have  found  quite  sufficient 
to  show  that  it  was  a  real  transaction,  and 
that  there  was  a  consideration  for  it,  although 
it  is  not  clear  what  the  consideration  was, 
whether  it  was  so  ample  as  to  have  been 
sufficient  against  the  creditors.  We  think  that 
is  a  question  for  the  lower  Courts  to  deter- 
mine,  and  they  have  properly  determined  it. 
And,  supposing  that  the  Judge  of  the  Appel- 
late Court  was  wrong  in  giving  effect  to  the 
decree  of  the  High  Court,  it  is  clear,  upon 
his  judgment,  that  he  thought  there  was 
quite  sufficient  to  justify  his  decision,  if  that 
had  been  put  aside  altogether,  and  that  he 
would  have  come  to  the  same  conclusion  if 
there  had  been  no  such  decree. 

We  think  there  is  no  ground  shown  in 
special  appeal  for  interfering  with  the  deci- 
sion appealed  against.  In  fact,  unless  the 
proposition,  which  we  mentioned,  can  be  made 
out,  that  the  plaintiff  was  put  in  the  position 
of  the  creditors,  and  bought  the  rights  of  the 
creditors,  there  is  no  ground  whatever  for 
this  appeal.  That  not  being  shown,  and  not 
being,  in  our  opinion,  the  law,  ihe  appeal,  so 
far  as  the  two  mokurrureedars  are  concern- 
ed, must  be  dismissed  with  costs  in  proportion 
to  their  interest. 

But,  with  respect  to  Gokool,  the  ticcadar, 
there  seems  to  have  been  a  mistake.  He  not 
having  appealed,  the  Judge  had  no  power 
to  reverse  the  decree  of  the  lower  Court  as 
regards  him.  The  result,  therefore,  is  that 
the  decree  appealed  against  must  be  altered 
by  omitting  that  part  of  it  which  relates 
to  Gokool,  and  to  the  share  which  belonged 
to  him,  and  he  must  pay  the  appellant's  costs 
to  the  extent  of  his  share. 


The  6th  May  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Prohibitory  Order  —  Execution  —  Payment  of 
Money  into  Court  —  Jurisdiction. 

In  the  Matter  of 

Maharaj  Coomar  Kishen  Pertaub  Sahee, 

Petitioner^ 

versus 

Chowtarinee  Sree  Bhowya  Debya  and  others. 

Opposite  Party. 


Mr.  R.  T.  Allan  for  Petitioner. 

Baboo  Rash  Beharee  Ghost  for 
Opposite  Party. 

In  execution  of  a  decree  against  B,  the  Judge  veaikf. 
an  order  requiring  petitioner  to  pay  into  Court  TaS* 
rupees  out  of  the  monthly  allowance  of  i  »ooo  mpces  dot. 
from  thb  estate  of  the  petitioner  to  B,  in  the  first  iiM» 
tance  from  August  to  November  187  f,  and  thenrootidi 
by  month  ;  petitioner  objected  that  the  alIofra.Dce  doB 
from  his  estate  to  B  had  been  paid  up  in  advance  fnoit 
October  1S70  to  November  1S71,  but  the  Judge  upbdi 
his  former  order,  and  directed  petitioner  to  pay  iiii» 
Court  the  allowance  for  August  and  September,  and 
thereafter  monthl^r:  HELD  that  the  Jud|»e  was  onlf 
competent  to  dismiss  the  application  or  decline  to  set 
aside  the  prohibitory  order ;  but  that  he  was  not  josti' 
fied  by  any  provision  in  the  Code  of  Civil  Procedure  m 
making  an  order  that  petitioner  should  pay  the  mooey 
into  Court ;  and  his  order  was  accordingly  set  aside  as 
illegal. 

Early  in  1871,  the  Judge  of  Sarun  made 
an  order  upon  the  petitioner  (the  Maharajah 
of  Huiwa),  which  was  in  the  nature  of  an 
order  of  attachment,  in  a  case  of  execution 
of  decree  against  one  Beerperlab  Sahee,  re- 
quiring him  to  pay  into  Court  the  sum  of 
7CX)  rupees  out  of  the  monthly  allowance  d 
1,000  rupees  due  from  the  estate  of  the 
Maharajah  to  Beerpertab  Sahee — in  the  first 
instance  for  the  months  of  August  to  Novem- 
ber 1871,  and  then  month  by  month. 

The  Maharajah  objected  by  a  petition  that 
the  allowance  due  from  his  estate  to  Beerpertab 
Sahee  had  been  paid  lip  in  advance  from 
October  1870  to  November  1 871,  both  months 
inclusive.  The  Judge,  thereupon  (on  the  25th 
September  1 871),  upheld  his  former  order, and 
directed  the  Maharajah  to  pay  into  Court,  on 
the  30th  September  1871,  the  sum  of  1,400 
rupees,  the  allowance  for  August  and  Septem- 
ber, and  thereafter  700  rupees  month  by 
month.  From  this  last  order,  the  Maharajah 
filed  a  petition  of  Miscellaneous  Regular 
Appeal.  But,  inasmuch  as  the  applicant  was 
not  a  party  to  the  suit  in  which  the  decree  was 
passed,  it  was  held  that  he  could  not  come 
up  to  the  High  Court  in  appeal  from  the  order 
passed  by  the  lower  Court ;  and  his  applica- 
tion was  rejected,  on  the  2nd  February  1S72, 
by  Mr.  Justice  Loch. 

The  applicant  now  came  up  by  way  of 
petition,  alleging  that,  forasmuch  as,  previous 
to  the  issue  of  any  purwanna  or  prohibitory 
order  from  any  Court  of  Justice,  petitioner 
had  actually  paid  and  advanced  to  Beer- 
pertab Sahee,  the  judgment-debtor,  the  fuij 
amount  of  allpwance  to  which  he  was  eniitled 
from  October  1870  to  30th  November  ib7i» 
the  order  of  the  Judge  of  Saruif,  directing 
petitioner  to  pay  into  Court,  on  30tft*Septem- 
ber  1 87 1,  the  monthly  allowance  for  August 
and  September  1871,  was  opposed  ta  law  and 
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Justice,  and  ought  to  be  reversed  :  that,  at  the 
date  of  such  purwanna  being  issued,  there 
was  nothing  due  or  owing  to  the  said  Beer- 
Ipertab  Sahee,  and  consequently  the  decrees 
\kA  the  several  decree-holders  could  not  oper- 
[ite  on  the  monthly  allowance  of  the  judg- 
ement-debtor, the  same  having  been  already 
[paid  by  petitioner :  that  petitioner  presented 
fa  petition  of  objection  to  the  Judge  in  re- 
Itpect  of  execution  of   the    decrees   of    the 
!  decree-holders,  but  that  the  Judge,  without 
jiiaving  regard  to  such  petition  of  objection, 
in  which  he  stated  that  he  had  paid  the  full 
tmountofallowanceupto30thNovemberi87i, 
ind  had  filed  in  the  suit  of  Monessur  Doss, 
decree-holder,  in  decreejaree  case  No.  10  of 
1871,  a  receipt  of  the  judgment-debtor  for 
such  payment,   passed   an   order   requiring 
petitioner  to  pay  over  again  the  allowance  for 
August  and    September.     Petitioner,   there- 
fore, prayed  for  a  rule  to  be  issued  directed 
to  the  said    decree-holders   to   show   cause 
why  the  order  of  the  lower  Court,  bearing 
date  the  25th  day  of  September  last,  should 
not  be  set  aside  on  the  ground  of  the  same 
being  illegal  and  irregular,  and  in  excess  of 
its  jurisdiction,  and  that,  in  the  meantime,  all 
farther  proceedings  in   respect  of  the  said 
order  of  the  2  5ih  September  last  be  stayed  ; 
and,  farther,  that  precept  be  issued  directed 
to  the  Judge  requiring  him  to  cause  notice  I 
of  this  order  to  be  served  on  the  said  several 
decree-holders  whose  names  are  specified  in 
his  said  order  as  entitled  to  participate  in  the 
money  directed  to  be  paid  into  Court,  but 
which  petitioner  had  already  paid. 

Couch,  C.y. — Ix  this  case,  a  prohibitory  i 
order  was  issued  in  April  1871,  and  served 
on  the  26th  of  April.     It  might  be  that,  if 
the  Rajah  had,  as  he  alleged,  paid  the  year's 
allowance,  and  consequently,  at  the  time  of 
the  service  of  the  prohibitory  order,  there 
was  no  debt  in  existence,   he  might  have 
taken  no  notice  of  that  order;  but,  consider- 
ing what  is  the  practice  of  the  Courts  in  the 
Mofassil,  it  would  not  have  been  altogether 
wise  to  have  done  that.     It  might  have  been 
said  that  he  was  admitting  by  his  conduct 
that  there  was,  in  fact,  a  debt  existing  at  that 
time  to  which  the  order  would  apply.     He, 
therefore,  appears,  in  May,  to  have  made  an 
application  to  the  Judge  to   set  aside  the 
prohibitory  order,  on  the  ground  that  there 
was  no  debt. 

The  Judge  seems  to  have  entered  into  the 
qaeslion  \thether  there  was  a  debt  or  not. 
He  does  ^ot  appear  to  us  to  find  that  the 
money  had  not  been  paid  as  the  Rajah 
^l«ged,.bul  he  seems  to  have  considered  that, 


because  there  had  been  a  declaration  by  the 
High  Court  that  this  allowance  was  subject 
to  attachment,  the  Rajah  had  no  business  to 
pay  it  at  all,  and  that  it  must  be  considered 
as  an  evasion  or  a  device  to  defeat  the 
creditor. 

Now,  strictly  speaking,  until  the  decree- 
holder  in  this  case  had  served  the  prohibitory 
order,  the  Rajah  was  not  bound  to  pay  any 
attention  to  his  claim.  The  Judge,  when  he 
came  to  his  conclusion,  whether  on  good 
grounds  or  not  is  immaterial,  should  have 
said,  ''  I  dismiss  the  application ;  I  decline 
to  set  aside  the  prohibitory  order;"  but,  instead 
of  doing  that,  he  proceeded  to  make  an  order 
that  the  Rajah  should  pay  the  money  into 
Court.  That  is  an  order  which  was  not 
justified  by  any  of  the  provisions  in  the  Civil 
Procedure  Code — an  order  which  was  illegal, 
and  cannot  be  allowed  to  stand. 

The  rule  must,  therefore,  be  made  abso- 
lute, and  the  order  of  the  25th  of  September 
1 87 1  must  be  set  aside;  and,  as  there  has 
been  an  appearance  here  by  the  opposite 
party,  and  an  attempt  to  support  this  illegal 
order,  the  petitioner  must  have  his  costs  of 
this  application,  which  we  fix  at  32  rupees. 


The  8th  May  1872. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Relinquishment — Non-cultivation — Ancestral 
Jote — Minority  of  Holders. 

Case  No.  1324  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Beerbhoom^  dated  the  26th 
July  i^yr,  reversing  a  decision  of  the 
Moons  iff  of  Amdubora,  dated  the  i8th 
November  i8yo. 

Radha  Madhub  Pal  and  another  (Plaintiffs), 

AppellantSy 

versus 

Kalee  Churn  Pal  (one  of  the  Defendants), 

Respondent. 

Baboo  Nil  Madhub  Sen  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

The  oon-cuUivation  of  a  small  portion  of  an  ancestral 
jote  by  the  admitted  holders  for  one  year  owing  to  their 
minority  does  not  amount  to  relinquishment  as  laid 
down  in  6  W.  R.,  p.  67. 

Kempt  y^ — This  was  a  suit  for  possession 
of  5  beegahs  6  cottahs  of  land  out  of  a  jote 
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I  to  4,  who  were*  the  sons  of  Mirtoonjoy, 
the  principal  member  of  this  community,  and 
Us  most  influential  shareholder,  dismissed 
the  plaintiff's  case  as  against  the  defend- 
ant Nund  Coomar.  The  point  which  we 
have  had  argued  in  special  appeal  is  that 
such  a  decree  is  incapable  of  execution ;  that, 
there  being  no  exact  definition  of  the  shares 
of  these  shareholders,  and  no  partition  having 
taken  place,  the  plaintiff's  decree  for  pos- 
session of  an  unknown  portion  of  this  plot 
No.  I  cannot  be  carried  into  execution.  It 
appears  to  us  that,  however  hard  it  may  be 
on  the  plaintiff,  this  objection  mast  prevail. 
Nund  Cootnar  who  has  got  a  decree  on  his 
appeal  before  the  Subordinate  Judge  had 
a  right  to  a  certain  share  in  every  foot  of 
land  in  this  ^owia,  and  he  can«  if  he  chooses, 
make  this  decree  void  and  of  no  effect  by 
laying  claim  to  a  portion  of  every  piece  of 
the  ground  on  which  the  plaintiffs  might 
attempt  to  build  their  house.  It  is  all  very 
well  to  say  that  Nund  Coomar  might  perhaps 
not  do  so,  and  that  this  objection  comes 
with  a  very  bad  grace  from  the  other  defend- 
ants against  whom  the  decree  has  been 
passed;  but  still  the  fact  remains  that  the 
decree,  as  it  at  present  stands,  cannot  be 
executed^  inasmuch  as,  under  it,  the  plaintiffs 
are  to  be  allowed  to  have  exclusive  pos- 
session of  a  plot  of  land  of  which  the  defend- 
ants, No8.  t,  2,  3,  and  4,  are  not  the  sole 
owners. 

.  On  this  ground,  we  think  that  the  judgment 
of  the  Court  below  must  be  reversed ;  but, 
under  the  circumstances,  we  shall  give  no 
costs. 


Baboos  yuggodanund  Mookerjee  and 
Chundtr  Madhub  Ghose  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and 
Mokendro  Lull  Mitter  for  Respondent* 

Plaintiff  having  purchased  at  a  sale  in  execution  t 
rights  and  interests  of  the  former  proprietor  after  *' 
whole  of  the  Government  revenue  had  been  paid  by 
Surhurakar  out  of  the  collections  made  by  htm  w 
considered  entitled  to  a  share  of  those  rents  in  proportii 
to  the  actual  term  of  her  proprietorship  in  the  estate  f\ 
and,  as  defendant  had  not  received  more  than  be 


entitled  to  upon  the  above  principle  of  divisiop*  plaint*^ 
iff's  suit  was  held  to  have  been  properly  dismissed.        '^ 


\y 
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The  8ih  May  1872. 

Present: 

The  llon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Sale  in  Execution-^Rifht  of  Parchaser— Distri- 
bution of  Rent. 

Case  No.  7  of  1872. 

Regular  Appeal  from  a  decision  passed 
by  the  ^subordinate  Judge  0/  Cuttacky 
dated  the  jM  October  iSjr. 

Maharanee  Adheeranee  Narain  Coomaree 
(Plaintiff),  Appellant, 

versus 

Rajah  Murdraj  Biddyadhur  Singh  Nurendro 
Bahadoor  (Defendant),  Respondent, 


Glover,  J, — ^Tme  plaintiff  (appellant) 
the  purchaser  in  execution  of  a  Civil  Courts 
decree  of  the  defendant's  right,  title,  and' 
interest,  in  a  killah  paying  a  Government^ 
revenue  of  Rs.  7,503-9-3  yearly. 

The  revenue  was  payable  in  three  instal- 
ments : — 

Rs.  3.535-11-1 1  in  April. 
2,535-^ i->^  In  June. 
3,432-1-9  in  July. 
The  collections  of  the  estate  are  stated 
to  be  (and  the    fact   is    not    denied)   Rs. 
26,830-5-4  yearly. 

The  estate  appears  to  have  been  for  some 
years  in  charge  of  the  Collector,  and  the 
Surburakar  had,  before  the  date  of  the  sale 
to  plaintiff,  which  took  place  in  May  Sth, 
1 868,  paid  up  the  whole  revenue  for  the 
Amlee  year,  from  ist  Assin  1275  to  1st 
Assin  1276,  that  is,  up  to  the  date  of  sale,  the 
Surburakar  \i2idi  collected  Rs.  15,507-3-5,  and 
the  plaintiff  claims  the  two-thirds  of  this  sum 
after  deducting  the  June  and  July  kisls  of 
Government  revenue  on  the  ground  that,  as 
those  two  kists  fell  due  after  the  date  of  his 
purchase,  he  took  the  responsibility  of  pay- 
ment, and  was,  in  the  same  way  ,  entitled  to  a 
proportionate  share  of  the  rents  already 
collected. 

The  defendant  denied  the  plaintiff's  right 
to  anything  more  than  a  share  of  the  col- 
lections proportionate  to  the  time  he  had 
been  owner  of  the  estate. 

The  Subordinate  Judge  took  this  view  of 
the  case.  He  held  that  the  plaintiff  could 
not  claim  a  two-third  share  of  the  collec* 
tions  merely  because  two  kists  happened  for 
the  convenience  of  the  old  proprietor  to  have 
been  fixed  for  June  and  July.  He  held 
plaintiff  entitled  to  his  share  of  the  collec* 
tions  calculated  on  the  number  «of  days  he 
had  been  in  possession,  and,  findipg^  that  he 
had  already  appropriated  a  larger  sum,  dis< 
missed  his  suit  with  costs. 
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It  is  contended  in  appeal  that  this  calcu- 
hiioD  is  made  on  a  wrong  principle. 
If  the  plaintiff  bad  been,  at  the  time  of  her 

urchase,   liable   for   the   two   Government 

ists  of  June  and  July,  there  would  have 
been,  perhaps,  some  show  of  reason  in  her 
contention ;  but  the  fact  is  that  she  was  not 

>  liable.  When  the  plaintiff  bought  the 
estate  on  the  iSth  of  May,  there  was  no 
levenue  due.  It  had  been  already  paid  in 
advance  for  the  entire  year  by  the  Surhura- 
\hr,  and  the  plaintiff  entered  into  possession 
free  of  all  demands  for  that  year.  But 
polling  aside  this  for  the  moment,  the  plaintiff, 
as  aaction-purchaser  at  a  sale  in  execution 
of  decree,  bought  the  rights  and  interests  of 
the  judgment-debtor,  defendant,  as  they  stood 
on  ihe  i8th  of  May  1868.  What  were 
those  rights  ?  It  seems  to  me  that  they  con- 
sisted of  the  right  to  hold  the  estate  revenue- 
free  for  the  remainder  of  the  year,  and  to 
collect  from  the  ryots  the  balance  of  the 
Rs.  26,830  5-4  still  outstanding.  It  is 
alleged,  and  not  denied,  that  the  plaintiff  has, 
since  entering  on  possession,  collected  these 
moneys,  amounting  to  Rs.  1 1,323-2-1 1. 

It  appears  to  me,  therefore,  that  the  plaint- 
iff has,  by  Ihe  decree  of  the  Subordinate 
Judge,  got  more  than  she  had  any  right  to 
ask,  and  that,  for  this  reason  alone,  her  ap- 
peal should  be  dismissed  with  costs.  I  think 
ii  light  to  add  that,  if  there  were  any  neces- 
sity to  go  into  the  question  of  assets  as  the 
Subordinate  Judge  has  done,  I  should  have 
held  that  his  decision,  apportioning  the 
receipts  and  payments  according  to  the  num- 
ber of  days  each  party  was  in  possession  of 
the  estate,  was  a  very  fine  and  proper  one, 
and,  indeed,  the  only  one  that  could  have  been 
come  to  under  the  circumstances. 

Ktmpy  J, — I  also  think  that  this  appeal 
most  be  dismissed.     I  am  of  opinion  that  the 
principle  upon   which  the  lower  Court  has 
distributed  the  rent  collected  by  the  Surbu- 
rakar  is  proper  and  certainly   fair  to  the 
parties.    The    whole    of    the    Government 
revenue,  which  is  payable  in  three  kists  of 
nearly  equal  amounts,  was  paid  by  the  Surbu- 
fflfer  out  of  the  collections  before  the  plaint- 
iff purchased  the  rights  and  interests  of  the 
former  proprietor.    The  plaintiff  is,  therefore, 
entitled  not  to  two-thirds  of  the  collections 
made  by  the  Surhurakar,  but  to  a  share  of 
those  rents  in  proportion  to  the  actual  term 
0!  her  proprietorship  in  the  estate ;  and,  as 
it  is  clear  «that  the  defendant  has  not  receiv- 
ed mor^dhan  what  he  is  entitled  to  upon 
the  above  principle  of  division,  the  plaintiff's 
smt  has  been  properly  dismissed. 


The  27th  March  1872. 
Present: 

The  Ilon'ble  H.  V.  Bay  ley  and  W.  Mark  by, 

Judges. 

Witnett-^Refiisal  of  Defendant  to  g^ive 
Evidence — Benamee. 

Case  No.  46  of  187 1. 

Regular  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  0/  Mymensingh, 
dated  the  joih  November  tSjo. 

Kalee    Chunder    Chowdhry    (one    of    the 
Defendants),  Appellant^ 

versus 

Ranee  Surut  Soonduree  Debia  (Plaintiff), 

Respondent, 

Baboos  Unnoda  Pershad  Banerjee^  Romesh 
Chunder  Mittery  and  Hem  Chunder 
Bannerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Gopal  Lall 
Milter  for  Respondent. 

In  a  suit  to  recover  possession  broufjrht  by  the  zemin* 
dar  ajfainsfc  one  who  claimed  to  be  the  dur-fufn^edar, 
the  defendant,  thoufrh  allowed  an  opportanity  to  give 
his  evidence  and  displace  the  finding  of  the  lower  Court 
that  his  dur-putnee  lease  was  not  a  real  but  a  nomi- 
nal transaction,  refused  to  do  so,  and,  notwithstand- 
ing that  the  putneedar  and  his  allegred  vendee,  who 
were  called  as  witnesses  for  another  purpose,  had,  in 
some  respects,  given  evidence  in  support  of  the  defend- 
ant's case,  the  Court  nevertheless  confirmed  the  find- 
ing of  the  lower  Court. 

Markby,  J, — In  this  case,  it  appears  that 
the  plaintiff,  Ranee  Surut  Soonduree,  was 
the  zemindar  of  10  annas  of  Pergnnnah 
Pookhoria,  and,  that  some  time  prior  to  the 
30th  November  1849,  a  putnee  talook  was 
granted  to  Anund  Chunder  Roy  and  others, 
which  was  nominally  sold  to  one  Brojonath 
Chuckerbutty  on  that  date,  viz.,  the  30th 

November  1849. 

On  the  26th  December  \%is,  ^  dur^putnee 
tenure  of  the  same  lo-anna  share  was  said 
to  have  been  created  by  the  Roy  putneedars 
in  favour  of  one  Nitaye  Soondur.  On  the 
i6th  September  1862,  Nitaye  Soondur  exe- 
cuted  a  bond  for  Rs.  3,000  in  favour  of 
the  defendant  Kalee  Chunder  Chowdhry,  who 
is  also  a  zemindar  of  a  4-anna  share  of  the 
zemindaree,  by  which  bond  the  dur-putnee 
tenure  was  made  security  for  the  repayment 

of  the  loan. 

On  the  22nd  September  1863,  Kalee 
Chunder  obtained  a  decree  on  his  bond,  but 
it  was  a  money-decree  only. 
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On  the  34th  June  1864,  the  plaintiff  ob- 
tained a  decree  for  certain  putnee  rents  against 
Ahund  Chunder,  and,  on  the  22nd  September 
1864,  there  was  a  sale  by  the  plaintiff  in  ex- 
ecution of  her  decree  of  the  rights  and  in- 
terests of  the  Roy  puineedars,  at  which  sale 
she  herself  became  the  purchaser. 

On  the  6th  March  1 865,  there  was  a  sale  at 
the  instance  of  the  defendant  Kalee  Chunder, 
and,  in  execution  of  his  decree  of  the  rights 
and  interests  of  Nitaye  Soondur,  at  which 
sale  he  himself  became  the  purchaser,  and 
under  this  purchase  he  eventually  got  into 
possession  of  the  land  now  in  dispute  ;  and 
the  question  to  be  determined  in  this  suit  is, 
whether  the  plaintiff  can  recover  possession 
as  against  the  defendant  Kalee  Chunder,  who 
holds  under  the  above  title. 

One  of  the  pleas  raised  by  the  defendant 
Kalee  Chunder,  in  the  first  Court  was  that,  at 
the  time  when  the  suit  was  brought  against 
the  Roy  putntedars,  and  a  decree  for  rent  re- 
covered against  them,  the  property  had,  long 
ago,  passed  out  of  that  family  into  the  hands 
of  Brojo  Nath,  and  that,  therefore,  any  title 
which  the  plaintiff  based  on  the  proceedings 
in  that  su'%  and  the  sale  in  execution  of  the 
decree  in  that  suit  was  worthless.  But  the 
lower  Court  has  found  upon  the  evidence 
that  the  transfer  to  Brojo  Nath  was  merely 
a  benamee  one,  and  that  no  interest  really 
passed  under  it;  the  real  owners  of  the 
putnee  still  continuing  to  be  Anund  Chunder 
Roy  and  bis  brothers. 

On  the  other  hand,  the  plaintiff  made  a 
somewhat  similar  allegation  as  regards  the 
dur- putnee  tenure,  and  the  proceedings  by 
which  that  dur^putnee  tenure  was  transfer- 
red to  the  defendant.  It  was  alleged  that  the 
dur-putnee  tenure  in  favour  of  Nitaye 
Soondur  was  a  collusive  transaction,  or,  at 
any  rate,  not  a  real  transaction,  that  nothing 
passed  under  it,  and  that  the  decree  obtained 
by  Kalee  Chunder  was  only  a  collusive  and 
sham  decree. 

On  this  point,  the  Court  below  has 
found  that  the  dur-putnee  tenure  at  any 
rate  was  not  a  real  transaction,  and  it  also 
seems  to  intimate,  although  not  quite  so 
clearly,  that  the  proceedings  on  the  part  of 
Kalee  Chunder  were  sham  proceedings. 
But  the  Court  below  has  further  expressed 
as  its  own  opinion  that,  even  if  the  dur-put- 
nee  tenure  were  a  real  transaction,  and  it  had 
been  really  transferred  to  the  defendant 
Kalee  Chunder  Chowdhry  by  the  proceed- 
ingd  In  the  suit  on  the  bond,  the  sale  to  • 
the  plaintiff  in  execution  of  a  decree  for 
arrears  of  rent  in  respect  of   the   pninet 


talook  although  it  was  under  Act  X. 
1859,  would  not  necessarily  get  rid  of  the 
incumbrances  created  by  the  puintedar^  and 
therefore  not  of  the  dur-puinee  tenure. 

The  defendant,  Kalee  Chunder  Chowdhiy, 
alone  has  appealed  to  this  Court ;  and,  in  this 
appeal,  he  contends  that  the  sale  to  Brojo 
Nath  by  the  Roy  defendants  was  a  real 
transaction,  and  that  the  creation  of  the  dur- 
putnee  in  favour  of  Nitaye  Soondur  was  alao  a 
real  transaction.  He  supports  the  finding-  of 
the  Court  below  that  the  sale  for  arrears  of 
rent  would  not  necessarily  get  rid  of  the 
incumbrances  created  upon  it  by  the  puinee- 
dar ;  and,  lastly,  contends  that,  even  if  the  sale 
to  Brojo  Nath  and  the  dur-pulnee  to  Nitaye 
Soondur  are  not  real  transactions,  still  there 
is  some  equity  as  between  the  plaintiff  and 
the  defendant,  which  would  prevent  the 
former  from  denying  the  validity  of  the  dur^ 
putnee  tenure. 

As  regards  the  first  point,  zvJs.,  whether  or 
no  the  transfer  to  Brojo  Nath  was  a  real 
transaction,  or,  what  is  commonly  called,  onlj 
a  benamee  transfer  for  the  benefit  of  the  R07 
defendants,  as  also,  as  regards  certain  other 
points,  we  thought  it  desirable  that  persons 
should  be  examined  who  are  mbre  likely  to 
know  the  real  facts  between  the  parties  than 
the  witnesses  who  have  been  examined  in 
the  Court  below;  especially  we  thought  that 
Brojo  Nath  and  Anund  Chunder  were  persons 
whose  evidence  ought  to  be  taken.    Thej 
were  accordingly  called  before  us  and  ex- 
amined.    Anund  Chunder,  however,  does  not 
appear  to  have  had  so  intimate  a  knowledge 
of  the  affairs  of  his  family  as  we  were  led  to 
suppose.     So  far  as  he  is  acquainted  with 
them,  he  distinctly  denies  that  Brojo  Nath 
took  any  interest  whatever  under  the  nominal 
sale  to  him,  and  his  evidence  is  certainly  of 
weight,  because,  as  the  case  stands  he  is, 
apparently  at  any  rate,  in  noway  interested 
in  this  suit,  he  having  accepted  as  final  the 
decree  against  himself. 

Brojo  Nath,  who  must  have  known  the 
truth,  has  also  distinctly  denied  that  he  took 
any  interest  whatever  under  the  sale.  On 
this  point,  therefore,  there  can  be  hardly  any 
doubt  that  we  must  affirm  the  decision  of  the 
Court  below. 

Another  important  question  of  fact  is  as  to 
the  dur-putnee.  The  Court  below  has,  as 
I  have  already  said,  found  that  the  dur'^ 
putnee  created  in  favour  of  Nitaye  Soondur 
like  the  sale  to  Brojo  Nath  was  not  ^  real,  but 
a  benamee,  transaction.  It  is  not  iv>on  this 
point  alone,  but  more  particularly  upon  this 
point,  that  we  thought  we  ought  to  have  the 
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[evidence  of  the  defendant,  Kalee  Chunder 
Chowdhry.  He  is  not,  as  it  was  suggested, 
I  in  the  situation  of  a  mere  auction*purchaser  as 
a  stranger  to  the  property.  He  held  a  4-anna 
I  share  in  the  zemindaree,  and  he  advanced 
Rs.  3»cxx>  on  the  security  of  the  dur-putnee 
I  tenure.  It  might  there  be  presumed  that 
he  had  some  general  acquaintance  with  the 
affairs  of  the  zemindaree,  and  may  be  pre- 
jsuaied  to  have  made  some  inquiry  when  he 
advanced  the  money;  if  he  did  so  at  all  into 
the  validity  of  the  title  of  Nitaye  Soondur, 
I  who  offered  the  dur-pulnee  as  security,  and 
I  probably  also,  as  suggested  by  Mr.  Justice 
Hjiyley,  into  the  title  of  his  ostensible  grantor, 
llirojo  Nalh.  For  these  reasons,  we  thought 
that  the  defendant  himself  who  made  the 
I  written  statement  ought  to  be  examined,  ani 
we  directed  a  summons  to  issue  in  his  name 
to  come  here  and  give  evidence. 

Now,  there  is,  no  doubt,  that  of  the  wit- 
nesses   who  did   appear,   two,   viz.,  Anund 
Chunder  and  Brojo  Naih,  have  given   very 
material   evidence   in   support  of   the    dur- 
pulnee  tenure ;  and,  had  their  evidence  been 
supported  by  that  of  the  defendant  himself, 
it  would  have  been  a  question  requiring  very 
careful  consideration  as  to  whether  the  find- 
ing of  the  lower  Court  could  be  supported. 
I  must  not  be  understood  as  expressing  any 
opinion   that  this  would   have  been  so.     I 
merely  point  out  what  possibly  might  be  the 
effect  of  Kalee  Ctiunder's  evidence.     But  it  is 
obvious   that  neither   Anund  Chunder  who 
himself  admits  that  he  was  for  a  considerable 
period  absent  from  home,  and  was  not  the 
person  who  managed  the  affairs  of  the  family, 
nor  Brojo  Naih  who  was  merely  a  name,  and 
who,  although  very  intimate  with  the  family, 
was  not  necessarily  acquainted  with  all  their 
affairs — it  is  obvious,  1  say,  that  neither  of 
these  persons,  however  conscientiously  they 
may   have  believed   their  statements  to  be 
true,  must  necessarily  be  supposed  to  know  the 
whole  history  of  the  transaction ;  and,  under 
the  circumstances,  it  seems  to  me  impossible 
to  attribute  the  absence  of  the  defendant  to 
any  other  cause  than  to  a  conviction  in  his 
mind  that  his  evidence,  when  given,  will  go 
against  the  case  which  he  wishes  to  estab- 
lish.    It  must  be  remembered  that  this  case 
has  been  already  submitted  to  one  Court,  and 
that  Court  has  come  to  a  conclusion  unfavour- 
able to  the  defendant,  Kalee  Chunder;  and 
1  think  the  best  that  the  defendant  could  do 
when  he*asks  us  to  reverse  the  finding  of  the 
lower  Oburt,  and  to  substitute  for  it  a  conclu- 
sion of  fact  favourable  to  himself,  was,  when 
an  opportunity  was  given  him  which  was 


really  an  act  of  grace  on  the  part  of  the 
Court  shown  towards  himself,  to  come  here 
and  support  his  case  by  his  own  evidence, 
he  being  the  appellant  in  the  cause. 

It  was  suggested  to  us,  and  no  doubt  the 
suggestion  was  perfectly  candid,  that,  being 
a  Hindoo  of  rank,  he  would  be  unwilling  to 
give  evidence  in  a  Court  of  Justice ;  but  it 
must  have  been  well-considered  by  the  Legis- 
lature when  they  framed  section  170  of  the 
Code  of  Civil  Procedure,  what  was  the 
value  of  such  an  objection.  Besides,  this 
objection  altogether  falls  to  the  ground  when 
it  is  seen,  as  has  been  pointed  out  to  us  by 
the  respondent,  that,  in  a  recent  case  which 
was  taken  up  to  the  Privy  Council,  and  the 
printed  book  of  which  has  been  produced 
before  U3,  this  very  defendant,  Kalee  Chunder, 
did  appear  and  did  give  his  evidence  in  a 
Court  of  Justice.  It  does  nor,  therefore, 
appear  that  there  is  any  reason  whatever 
that  in  this  particular  case  the  same  defend- 
ant should  decline  to  appear  and  give  evi- 
dence in  support  of  his  own  case,  or  to  obey 
the  order  of  the  Court,  in  which  Court  he 
seeks  redress  against  an  order  passed  by  the 
lower  Court  against  him.  We  do  not,  how- 
ever, in  this  case,  go  so  far  as  section  170 
empowers  us.  We  prefer  to  adopt  the 
course  taken  in  the  case  of  Rajah  Nursingh 
Deb,  Marshall's  Reports,  page  176,  which, 
in  many  respects,  is  very  similar  to  this.  We 
have  heard  all  that  the  appellant  has  to  say ;  and 
we  only  treat  the  refusal  of  the  defendant 
as  one  of  the  incidents  in  the  case  when 
we  consider  whether  we  ought  to  reverse  the 
finding  of  the  Court  below.  The  case  to 
which  I  am  referring  was  heard  by  Sir 
Barnes  Peacock,  C.J.,  and  Bayley  and  Kemp, 
JJ.  There  Rajah  Nursingh  Deb  was  sum- 
moned into  Court,  but  he  declined  to  come 
in  person,  making  certain  suggestions  of 
prejudices  as  in  this  case.  The  Chief  Jus- 
tice, thereupon,  says :  "  It  was  the  Rajah's 
*'own  case,  and  therefore  we  did  not  think  it 
"  necessary  to  order  his  attendance,  nor  is  it 
**  necessary  to  compel  it.  We  simply  gave 
"him  the  opportunity  of  giving  his  own 
"evidence  if  he  wished  to  do  so,  and  the 
"  defendants  were  allowed  to  give  their  evi- 
"dence  if  they  should  find  it  necessary.  We 
'*  are  told  that  persons  of  the  Rajah's  station 
"in  life  in  this  country  have  a  prejudice  ^ 
"against  appearing  and  deposing  in  a  Court 
"or  Justice.  If  prejudice  is  the  cause 
"of  the  Rajah's  non-attendance,  the  Court 
"can  only  regret  it  for  his  own  sake  and 
"for  the  cause  of  justice,  if  his  case  is  a 
"  true  one.    But  he  must  not  expect  the  Court 
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**  to  find  that  his  charge  against  the  defendants 
**of  forgery  and  conspiracy  is  a  true  one 
''upon  the  evidence  of  menials,  when  he 
''refuses  to  give  his  own  evidence  upon  a 
"  matter  wiihin  his  own  knowledge.  It  is  not 
''  the  wish  of  the  Court  to  disregard  honest 
"  prejudices,  however  erroneous.  But  they 
"cannot  allow  such  prejudices  to  interfere 
"with  the  due  administration  of  justice.  If 
"  parties  will  not  come  forward  and  give 
"  their  own  evidence  in  cases  in  which  such 
*'  evidence  is  most  important,  and  the  best 
"  that  can  be  obtained,  they  must  not  com- 
"  plain  if  their  written  statement,  verified  by 
"  their  mookhlear,  and  not  by  themselves,  and 
"  supported  by  the  evidence  of  menials  and  a 
"  class  of  witnesses  of  whom  any  number 
''  can  be  obtained  to  prove  any  fact  that  is 
"  wanted,  are  not  believed.  The  Court  will 
"  require  the  best  evidence  to  be  given,  and 
**will  not  be  satisfied  with  the  evidence  of 
"inferior  witnesses  put  forward  by  the 
"  parties  themselves,  while  they  remain  in  the 
"  back  ground,  and  plead  their  prejudices  as 
"an  excuse  for  their  absence.  As  this  rule 
"  comes  to  be  more  generally  acted  upon, 
"fewer  false  causes  will  be  put  forward,  and 
"the  occupation  of  'hired  witnesses  be 
"gone." 

Looking  to  the  great  experience  and 
knowledge  of  the  country  possessed  by  the 
Judges  who  delivered  judgment  in  that  case, 
all  that  I  need  say  for  my  own  part  is  that  I 
entirely  agree  in  that  view.  1  think  that, 
applying  the  principles  of  that  decision  to 
this  case,  looking  to  the  fact  that  the  Court 
below  which  originally  heard  the  case  has 
found  that  the  dur-puinee  lease  was  not  a  real 
transaction,  looking  to  the  fact  that  we  gave 
the  defendant  an  opportunity  to  give  his  own 
evidence,  and  displace  that  finding  if  he  could, 
and  that  he  has  refused  to  do  so,  I  think  that, 
notwithstanding  the  two  witnesses  called 
here  have  in  some  respects,  as  I  have  said 
before,  given  evidence  in  support  of  the 
defendant's  case,  we  ought  nevertheless  to 
confirm  the  finding  of  the  Court  below  that 
this  dur-putnee  tenure  was  merely  a  nominal, 
and  not  real,  transaction.  That  being  so,  and 
affirming  the  finding  of  the  Court  below  upon 
the  two  questions  of  fact,  m.,  that  the  sale  to 
Brojo  Naih  was  a  henamee^  and  no  real  trans- 
action, and  the  dur-puinee  tenure  in  favour  of 
Nitaye  Soondur  was  also  a  benanuty  and 
unreal  transaction,  it  is  unnecessary  to  consider 
the  next  question  raised,  viz ,  whether  the 
hale  in  execution  of  decree  of  the  puinee 
tenure  had  the  effect  of  getting  rid  of  the 
incumbrances  created  upon  it  before  the  sale. 


The  only  other  question  is,  whether  there 
is  any  equity  which  prevents  the   plaintiff 
from  asserting  the  non-validity  of  the    dur- 
puinee  tenure.     I  had  some  little  difficulty 
in  ascertaining  on  what  ground  that  eqaitj  is 
put ;  but,  whatever  it  may  be,  this  question  is 
determined  by  a  passage  in  the  judgment  of 
the  lower  Court,  and  we  see  no  reason   to 
differ    from    it.     The    lower    Court    savs : 
"  There   is   no  proof  that  the  plaintiff  was 
"aware  of  the   above  transfers  before  the 
"sale  for  arrears  of  rent.    The  puine^dar^ 
"Anund  Chunder  Roy,  and  others  did  not 
"try  to  protect  their  rights  by  paying  their 
"  arrears,  and  hence  the  plaintiff  purchased 
^'  the  puinee  rights  at  a  sale  held  in  execu- 
"tion  of   a   decree   for   arrears  of   rent,  in 
"perfect  good   faith,  by   paying  down    an 
"adequate  consideration,  and  without  being* 
"  aware  of  any  fraud  or  other  objectionable 
"circumstances."     This   finding,   which  we 
see  no  reason  to  disturb,  entirely  disposes  of 
this  last  question,  and  the  result  is  that  this 
appeal  should  be  dismissed,  and  the  decision 
of  the  lower  Court  affirmed  with  this  modi- 
fication that  the  plaintiff  will  recover  mesne- 
profits  from  the  ist  Assin  1273,  which  is  a 
date  subsequent  to  the  31st  August  1S66,  on 
which  date,  the   defendant  admittedly  took 
possession  of  the  property. 

The  appellant  must  pay  the  coits  of  this 
appeal. 

Bayley,  J, — I  quite  concur  in  this  judg- 
ment. 


The  15th  April  1872. 
Present: 

The  Honble  F.  B.  Kemp  and  W.  iMarkby, 

Judges. 

Hindoo  Law — Mitakshara  Familv — Alienation 
of  undivided  Share— Right  of  Action. 

Case  No.  11  of  1871. 

Application  for  review  of  judgment  passed 
by  the  Honble  Justices  Kemp  and 
Markby  on  the  tSth  Noi^emher  tS'jo^  in 
Regular  Appeals    Nos,    ijOy    2^4^    240, 

24S»  ^3^f   ^3Sy   ^J9>   ^43*  ^44^  224,  and 
2J7,  of  1866J* 

Musst.  Phoolbas  Kooer  and  another 
(Plaintiffs),  Petitioners^ 

versus 

Lalla  Tuggessur  Sahoy  and  others 
(Defendants),  Opposite  Party.* ' 

♦  14  W.  R.  339. 
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Mr,  J.  T,  Woodroffe  and  Bahoos  Mohesk 
Chmtder  Chowdhry  and  Abinash  Ch un- 
der Banerjec  for  Petitioners. 

Messrs,  G,  C.  Paul,  C.  Gregory,  and 
Deverine  for  Opposite  Party. 

Coostnictkm  to  be  put  on  the  Full  Bench  decision  in 
12  W.  R.,  F.  B.,  p.  I,  and  on  the  judgment  of  the  Division 
Bench  ih,.  Civil  Kul.,  47S.  as  to  the  power  of  a  mem- 
ber of  a  Mitakshara  family  either  to  alienate  or  to  sue 
for  and  recover  his  undivided  share. 

Markhy,  y, — I  do.  not  think  that  ibis 
review  ought  to  be  admitted. 

The  ground  on  which  1  based  my  former 
decision  in  these  appeals  was  this:  It  was 
held  bv  the   Full  Bench*  that    the    titles 

m 

which  the  defendants  set  up  through  Bhug- 
wan  lall  had  failed  inasmuch  as  they  took 
nothing  under  the  alienations  made  by  him. 
This  was  founded  on  the  opinion,  as  1  under- 
stand the  judgment,  that  a  member  of  a 
Mitakshara  family  was  not,  as  in  Bengal,  the 
owner  of  his  share ;  that  he  only  became  the 
owner  of  his  share  upon  partition,  and  that, 
consequently  to  allow  him  to  alienate  his 
share,  would  be  to  allow  him  to  effect  a  par- 
tition by  his  own  will  without  the  assent  of 
his  CO  sharers. 

Applying  that  decision  of  the  Full  Bench 
to  this  case,  I  have  all  along  thought,  and 
still  think,  it  impossible  that  the  plaintiff  can 
have  the  decree  which  he  asks  for,  that  is  to 
say,  if  the  family  is  still  joint— a  matter 
which  I  will  consider  presently.  If  the 
famiPv  is  still  joint,  then,  on  the  principle 
laid  down  in  the  Full  Bench  decision,  the 
plaintiff,  so  far  as  this  family  property  is 
concerned,  is  the  owner  of  nothing,  and,  as 
he  is  the  owner  of  nothing,  he  can,  of  course, 
recover  nothing  in  this  suit. 

I  do  not,  of  course,  say  that  this  is  neces- 
sarily involved  in  the  decision  itself  of  the 
Full  Bench,  apart  from  the  reasoning  by 
which  it  is  arrived  at.     It  would  be  quite 
possible,  though   contrary  to    the    general 
principles  of  Hindoo,  as  well  as  other,  law 
(see  the  opinion  of  Nareda  quoted  in  Cole- 
brooke's  Digest,  Book  II.,  Chapter  4,  sec- 
^on  I,  para.  6),  that  a  man  should  be  owner 
pf  bis  share,  and  yet  not  be  able  to  alienate 
i^    But  the  reasoning  of  the  Full  Bench, 
^d  the  construction  which  the  Full  Bench 
put  on  Appoovier's  case,  seem  to  me  to  pro- 
peed  on  the  ground  that  the  member  of  a 
joint  Mitakshara  family  is  not  able  to  alien- 
^.  because  he  is  not  the  owner    of    his 
sbarc.    Moreover,   Mr.  Justice  Kemp  who 
^as  a  plrty  to  the  Full  Bench  judgment  has 
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concurred  in  this  construction  of  it ;  and  a 
Division  Bench  of  this  Court  in  a  later  case, 
reported  in  la  Weekly  Reporter,  page  478, 
after  referring  expressly  to  the  Full  Bench 
decision,  and  apparently,  as  a  consequence  of 
it,  arrived  at  the  same  conclusion. 

I  have  given  the  most  careful  attention  to 
Mr.  Woodroffe's  very  able  argument  in  sup- 
port of  the  present  application  in  which  he 
contests  this  view,  but  I  cannot  say  that  he 
has  shaken  my  opinion.  It  is  contended  that 
it  is  one  thing  to  say  that  a  member  of  a 
joint  family  cannot  alienate  his  share,  and 
another  to  say  that  he  cannot  sue  for  and 
recover  it,  and  so,  in  one  sense,  it  may  be. 
There  may,  as  I  have  already  said,  be  owner- 
ship wiih  a  restriction  on  alienation ;  but,  if 
the  member  of  the  family  is  not  owner  of  the 
share,  he  cannot  either  alienate  or  recover  it. 
It  is  also  contended  that  this  case  differs 
from  the  one  in  12  Weekly  Reporter,  page 
478,  because  here  all  the  family  are  parties, 
whereas,  in  that  case,  it  was  assumed  (though 
as  it  afterwards  appeared,  erroneously)  that 
this  was  not  so.  But,  supposing  the  assertion 
of  fact  in  reference  to  this  case  to  be  correct, 
that  does  not,  I  think,  distinguish  the  two 
cases.  I  do  not  see  how  an  addition  of  all 
the  members  of  the  family  as  parties  will 
enable  a  single  member  to  recover  a  share,  if 
he  is  not  the  owner  of  it ;  and  the  objection, 
pointed  out  in  ths  case  in  12  Weekly  Re- 
porter, page  4 78,  is  not  merely  that  there  is 
a  defect  of  parties,  but  tint  the  right  of 
action  has  been  misconceived.  "  The  suit," 
it  is  said,  "  should  have  been  brought  by  all 
'*  the  joint  owners  to  set  aside  the  deed  as  to 
"the  charge  created  by  Oodid  (one  of  the 
"  members)  as  well  as  to  the  charge  created 
''  by  Jeetum  (another  of  the  members),  and 
"the  suit  should  have  been  brought  by  all 
''  the  members  of  the  joint  family,  and  not 
"  by  two  of  them  alone  who,  before  partition, 
'*  have  no  definite  share.  If  the  deed  were 
"to  be  set  aside,  it  would  be  impossible  by 
"  the  decree  to  define  the  share  which  the 
"plaintiffs  are  entitled  to  recover,  so  long 
"as  the  property  is  joint."  And  when  the 
mistake  as  to  the  defect  of  parties  had  been 
discovered,  and  brought  to  the  notice  of  the 
Court,  this  view  is  not  altered.  In  dismiss* 
ing  the  application  for  a  review,  Sir  Barnes 
Peacock,  after  re-stating  the  facts,  says  : 
"  It  appears  to  me,  for  the  reasons  given  in 
the  judgment  (/.  e.,  the  judgment  then  under 
review),  that  the  plaintiffs  are  not  entitled  to 
recover  possession  of  the  8-anna  share,  and ' 
that  they  are  not  entitled  to  set  aside  the 
deed  as  to  the  8-anna  share."    But  this  is 
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exacily  what  the  plaintiff  in  this  suit  seeks  to 
do.  He  claims  "  to  recover  possession"  and 
to  be  entered  in  the  public  records  as  "  pro- 
prietor*' of  certain  mouzahs  "as  per  shares 


not  before  it  the  state  of  the  family,  and 
could  not  know  whether,  since  the  death  of 
Bhugwan  LalK  it  had  been  separated  or  nor. 
l\Ir.  Justice  Kemp  would  certainly   know  if 


below  represented  by  fraction  of  annas,"  and  this  point  had  been  decided  by  the  Full 
in  the  schedule  to  which  he  here  refers,  he  [  Bench,  and  he  agrees  with  me  that  it  has  not. 
divides  each  item  of  the  property  into  two  i  This  brings  me  to  the  next  point  urged  by 
parts,  assigning  half  to  his  brother,  and  claim-  Mr.  WoodroflFe,  and  very  strongly  insisted 
ing  the  other  half  himself.  Mr.  Woodroflfe  on,  r/sr.,  that  this  objection  was  not  taken 
points  out  the  passage  in  the  judgment  in  by  the  respondent,  and  that  it  ought  not, 
12  Weekly  Reporter,  page  478,  where  it  is  therefore,  to  be  insisted  on  by  the  Court.  In 
said  that,  if  any  of  the  members  refused  to  point  of  fact,  Mr.  Woodroffe  is  correct-  The 
join  as  plaintiffs,  they  would  have  to  be  difliculiy  was  pointed  out,  either  by  Mr.  Jus- 
joined  as  defendants;  but  1  gather  that  the  tice  Kemp  or  by  myself  when  the  case  came 
Court  considered  that  the  claim  would  siill  back  to  us  from  the  Full  Bench ;  and  Baboo 
be  the  same,  namely,  to  set  aside  the  deeds  Unnoda  Pcrshad,  who,  at  that  time,  appeared 
in  tola  and  to  recover  the  whole  property,  for  the  plaintiff,  met  the  suggestion  by  argu- 
not  any  particular  share  or  shares.  ments   similar  to  those  which  Mr.  Wood- 

So,  in  an  earlier  passage  of  the  same  judg-  '  roffe  has  used  on  the  present  occasion.  But 
ment,  it  is  said  :  *' The  plaintiffs,  as  two  only  of  r  I  do  not  see  how  the  Conrt  can  help  taking 
**  the  members  of  a  joint  family  which  has  this  objection.  We  cannot  apply  the  law 
*'  not  been  separated,  and  as  two  only  of  the  ,  laid  down  by  the  Full  Bench  inconsistently 
"  owners  of  joint  property  which  has  not  been  '  in  the  very  same  case.  We  cannot  say  that 
**  partitioned,  are  not  entitled  to  any  certain  j  an  alienation  by  a  member  of  a  Mitakshara 
•*  definite  share  for  which  they  can  sue  family  is  void,  because  he  is  not  the  owner 
**  alone."  Mr.  Woodroffe  argues  that  the  1  of  a  share  in  the  family-property,  and,  in  the 
force  of  this  observation  lies  in  the  last  six  1  same  suit,  say  that  the  plaintiff,  a  member  of 
words,  and  that,  if  the  other  members  of  the  !  such  a  family,  can  recover  such  a  share.  The 
family  are  joined,  then  a  share  may  be  sued  case  of  Eshan  Chunder  Singh  in  the  Privy 
for,  and  recovered  by,  one  member  alone.  But ,  Council  was  relied  on;  but,  whatever  may  be 
I  cannot  come  to  this  conclusion  e.Kcept  on  j  ihe  true  interpretation  of  that  decision  on 
the  hypothesis  that  the  suit  in  which  the  ,  which  I  have  expressed  elsewhere  my  own 
single  member  sued  for  his  share  was  a  suit  opinion,  I  think  that  the  present  suit  stands 
for  partition,  as  well  as  a  suit  fcor  possession,  j  clear  of  all  that  class  of  cases.  The  present 
I  shall  state  presently  my  reasons  for  think-  is,  in  fact,  a  very  peculiar  case, 
ing  that  this  view  would  not  be  applicable  |  j^  ^.jjj  ^^  observed  that,  up  to  this  point, 
to  the  present  case ;  but,  apart  from  this,  I  do  .  j  ^^^^  assumed  that  the  plaintiff  is  a  member 
not  think  that  this  was  what  was  meant.  1  of  a  joint  Hindoo  family,  to  the  members  of 
think  it  was  meant  that  the  w-hole  family  ,  ^^^jch  joint  family  the  property  in  question 
should  be  made  parties,  and  that  the  sui  1  belongs.  But  I  have  now  to  considef  a  con- 
should  be  brought,  not  to  recover  a  share  of  I  ^^^^^^^  ^^  ^  ^^^^1,     different  char 


the  family-property,  but  to  recover  the 
whole.  Whether,  therefore,  the  Full  Bench 
decision  be  right  or  wrong,  it  appears  to  me 
that  the  Division  Court  has  drawn  from  it 
the  same  consequence  which  I  would  draw 


totally  different  character  very 
strongly  pressed  in  the  argument  of  this  re- 
view, namely,  that  there  has  been,  since  the 
death  of  Bhugwan  Lai  I,  a  partition  of  the 
family-property,  and  that  plaintiff  is  the  sepa- 
rate owner  of  that  which  he  claims.     It  is  not 


cannot  recover  it. 


Another  argument  relied  on  by  Mr.  Wood- 
roffe was  that  the  question  of  the  plaintiff's 
right  to  recover  in  this  suit  was  referred  to, 
and  affirmed  by,  the  Full  Bench.     It  is  true 


involved  in  this  suit,  separate  in  estate.  Of 
course,  if  this  be  so,  all  difficulty  in  the  way 
of  the  plaintiff  obtaining  the  decree  which 
he  asks  for  is  removed,  and  there  is,  no 
doubt,  apparent  force  in  the  argument  so 
that  each  of   the  questions  put  to  the  Full    strongly  pressed  in  support  of  lhi|»  conten- 


Bench  is  in  terms  whether  the  plaintiff  had  a 
right  to  recover ;  but  the  Full  Bench  did  not 
consider  that  question  separately.    They  had 


tion,  that  Sudabirt  Pershad  has  algeady,  in 
the  suit  of  1^62,  recovered  the  other  half 
share  of  the  family-property,  and  has  been 
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put  in  the  possession  thereof,  which,  accord- 
ing to   the   cases  ahove  referred  to,  could 
not  have  been  done  unless  there  had  been  a 
partition.     But  I  think  that  it  is  necessary 
to  consider  the  nature  of  this  contention 
with  reference  to  the  history  of  the  family, 
and  the  general  state  of  things  in  the  Mitak- 
shara  districts.     I  think  it  is  impossible  to 
understand  either  the  decree  in  Sudabirt's 
suit  or  a  great  number  of  other  cases  which 
have  come  before  this  Court,  unless  we  also 
bear  in  mind  how  parties  in  these  Mitak- 
shara   districts  have  hitherto    been   in   the 
habit  of  dealing  with  their  property.    I  have 
myself  seen  a  considerable  number  of  suits 
in  which  members  of  Mitakshara  families 
still  joint  have  sued  separately  to  recover 
their  undivided  shares,  and  I  have  excellent 
authority    for  saying   that  such   suits   have 
been  constantly  brought  in  the  Mitakshara 
districts  without  objection.     All  these  suits 
have  been,  no  doubt,  brought  under  the  con- 
ception (however  erroneous  it  may  be)  that 
each  member   is   owner  of  his   undivided 
share,  and  that  he  can  sue  for,  and  recover,  it 
alone;  and  though,  according  to  English  no- 
tions, such  a  suit  would  be  informal,  and 
though  it  may  have  been  unwise  to  allow 
such  an  inconvenient  practice  to  grow  up, 
even  if  it  had  been  founded  on  a  right  con- 
ception of  the  law,  there  is  nothing  which 
conflicts  with  any  legal  principle,  or  presents 
any  insuperable  difficulty  of  procedure,  in  one 
of  several  co  owners  suing  alone  to  recover 
the  undivided  share  of  which  he  is  the  owner. 
Moreover,  without  any  partition,  these  Mitak- 
shara families  do  frequently  hold,  and  this 
very  family  has  held,  the  family-property, 
ostensibly  as  separate  owners ;  sometimes  each 
member  taking  a  separate   portion   of  the 
property,   and   holding  that  portion   exclu- 
sively for  his  own  benefit;  sometimes  the 
members  holding  the  property  in  common, 
bm  taking  the  profits  separately,  and  never 
bringing  them  into  a  common  stock.     In  this 
very  family,  it  has  been  contended,  and  this 
Court  (it  is  not  for  me  now  to  say  whether 
rightly  or  wrongly)  has  held,  that  such  sepa- 
rate enjoyment  does  not  ^constitute  a  parti- 
tion.   And  the  question  is,  whether  Suda- 
birf s  suit  was  framed  under  the  erroneous, 
btit  commonly  accepted,  notion  that  a  single 
member  could  sue  alone  for  his  undivided 
share,  and  whether  Sudabirt's  subsequent  en- 
joyment has  been  under  a  family -arrangement 
similar  to«ihat  which  has  always  existed  in 
this  famiir,  or  whether,  as  Mr.  WoodrofFe 
contends,  the  suit  of  Sudabirt  was  a  suit  for 
Apaititipn,  as  well  a&  a  suit  for  recovery  of 
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property,  the  effect  of  the  decree  being  to 
constitute  a  partition,  so  that  the  subsequent 
possession  of  Sudabirt  was  a  possession  as 
separate  owner.    I  cannot  come  to  any  other 
conclusion  than  that  it  was  the  former  and 
not  the  latter.    I   think  both  that  suit  and 
the  present  suit    were   brought   under   the 
impression  that  a  member  of  a  joint  Mitak- 
shara family  is,  before  partition,  the  owner  of 
his  undivided  share,  and  that,  as  such,   he 
may  sue  alone  to  recover  it.     With  the  most 
sincere  deference  for  the  opinion  of  the  late 
Chief  Justice  of  this  Court  and  the  other 
Judges  of  far  greater  experience  than  my- 
self who  appear  to  have  thought  otherwise, 
I  think  that  the  cases  in    13  Weekly  Re- 
porter are  the  first  in  which  it  has  been  laid 
down  that  the  member  of  a  joint  Mitakshara 
family  is  not  the  owner  of  his  undivided 
share ;  and  that,  prior  to  those  decisions,  the 
notion  that  each  member  was  owner  of  his 
share   was  almost,   if  not  quite,   universal. 
Nor  do  I  understand  the  Privy  Council  in 
Appoovier's  case  to  lay  down  anything  to 
the   contrary.     It   is   quite  true  that  Lord 
Westbury  there  says,   almost  in  the  same 
words  as  are  used  by  Sir  Barnes  Peacock, 
''No  individual  member  of  the  family,  whilst 
"  it  remains  undivided,  can  predicate  of  the 
"  joint  and  undivided  property  that  he,  that 
''particular  member,  has  a  certain  definite 
"  share ;"  but,  if  we  read  what  follows,  it  is 
clear  to  me  that  what  Lord  Westbury  had 
under  consideration  was  not  so  much  the 
separate  ownership  of  a  share  in  the  carptu^ 
as   separate  enjoyment  of  the  profiis  of  it. 
In  order  to  ascertain  the  meaning  of  this 
passage,  I  think  we  must  look  to  the  illus- 
tration which   follows,   and  the  illustration 
given  by  Lord   Westbury  is   that,  whereas 
be/ore  any  partition,  and  whilst  the  family 
is  joint  in  estate,  all  the  profits  go  into  the 
common  fund,  a/ier  partition  of  ownership, 
but  before  partition  by  metes  and  bounds, 
each  member  takes  his  share  of  the  profits, 
or  the   profits  of  his  share   (which   is  the 
same  thing)  for  his  own  separate  use.    Bat 
this  leaves  the  question  quite  open,  whether 
before  partition  of  the  ownership  the  members 
of  the  family  are  owners  of  their  respective 
shares,   or   whether   the    "family"   is    the 
owner.    In  a  later  passage,  Lord  Westbury 
compares  by  way  of  illustration  the  change 
which  takes  place  upon  partition  of  owner- 
ship without  partition  of  the  subject  of  own- 
ership, to  the  change  from  joint-tenancy  to 
tenancy  in  common.    That  clearly  assumes 
that,  prior  to  the  partition,  the  family  are 
somewhat  in  the  position  of  joint  tenants ; 
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whereas  the  construction  which  the  Full  • 
liench  put  upon  this  judgment  would  place  , 
the  family  somewhat,  if  not  exactly,  in  the  ' 
position  of  a  corporation.  If  1  might  venture 
to  put  my  own  construction  on  Appoovier's 
case,  I  should  say  that  the  main  features  of 
the  change  which  takes  place  in  a  Mitak- 
shara  family  upon  partition  of  ownership 
without  partition  by  metes  and  bounds  were 
these:  That,  both  before  and  after  such  a 
partition,  each  member  of  the  family  is  the 
owner  of  a  share  to  be  ascertained  at  any 
given  moment  by  the  same  rules  as  those 
which  govern  partition ;  that,  both  before 
and  after  a  partition  of  ownership  without  a 
partition  by  metes  and  bounds,  the  rights  of 
possession  of  the  members  of  the  family 
over  the  corpus  are  the  same;  that,  after 
such  a  partition,  the  right  of  enjoyment  is 
modified  in  this  that  each  member  can,  after 
8uch  a  partition,  claim  to  have  a  separate 
share  in  the  profits  set  apart  to  his  own  use, 
and  can  claim  nothing  out  of  the  other  pro- 
fits, and  that,  after  such  a  partition,  the  right 
of  saccession  on  the  death  of  the  share- 
holders is  regulated  by  the  rules  of  succes- 
sion relating  to  self-acquired  property,  and 
not  by  the  rules  relating  to  ancestral  pro- 
perty; and  this,  as  far  as  I  can  discover, 
accords  with  the  ideas  prevalent  on  the 
sttbjeot  until  the  recent  decisions.  Those 
decisions  have  undoubtedly  given  authority 
to  a  different  view  of  the  law,  but  I  think 
we  ought  not  to  let  this  view  of  the  law 
datarmine  our  inference  on  this  question  of 
{act.  I  think  it  would  be  most  dangerous 
to  many  existing  interests  to  hold  that  a 
member  of  a  Mitakshara  family,  by  the  mere 
recovery  of  his  share  in  a  suit  to  which 
other  members  of  the  family  were  parties, 
bad  effected  a  partition.  And,  with  regard  to 
the  separate  enjoyment  which  each  member 
of  this  family  is  said  to  have  had,  in  fact,  I 
have  already  said  that  it  is  not  necessary  for 
me  to  express  my  own  opinion  on  what 
ought  to  be  the  effect  in  evidence  of  such  an 
enjoyment.  It  has  been  declared  by  this 
Conrt  in  the  suit  of  i86a,  and  by  the  Prin- 
cipal Sttdder  Ameen  in  this  suit,  to  be  the 
practice  in  this  family,  for  the  members  of 
it,  by  arrangement  amongst  themselves,  to 
bold  and  enjoy  their  shares  separately  with- 
out giving  np  the  idea  that  the  property  was 
joint,  and  it  is,  on  that  footing  alone,  that  the 
praeent  plaintiff  can  recover  what  he  is  now 
seeking  for.  He  bases  his  claim  on  the  find- 
ing in  Sudabirt's  suit  that  up  to  a  certain 
date,  notwithstanding  this  separate  enjoyment, 
the  fatmily  was  }oint,  and  snbstantiaUy  tha 


decision  in  that  suit  is  the  ground  on  which 
ihc  juiigmentof  the  Principal  Sadder  Ameen 
proceeds  in  this  suit  (see  the  judgment  of 
27th  March  1866.  decision  on  the  snd  and 
4th  Issues).  And  it  would,  I  think,  take  this 
family  entirely  by  surprise  were  we  lo  hold 
that  the  assertion  of  such  separate  enjoy* 
ment  was  in  effect  an  assertion  that  a  parti- 
tion had  taken  place,  and  that  Sudabirt  and 
Huree  Pcrshad  became  in  1862  separate 
owners  of  the  ancestral  property  in  equal 
shares.  We  know  very  little  of  the  estate 
of  this  family.  We  know  that  in  1862,  be- 
sides Sudabirt  Pershad  and  Huree  Nalh  Per* 
shad,  there  were  in  existence  Mussaraat 
Rim  Kalee  Kooer,  the  widow  of  Ajoodhya 
iM')heshee  Kooer,  an  i  Mussamut  Parbotty 
Kooer,  the  wilow  of  Rhugwan,  and  Pbool* 
has  Kooer,  the  widow  of  Kashee  Nath  and 
the  mother  of  the  present  plaintiff,  Horee 
Nath.  Whether  or  no  in  1863  Sudabirt  and 
Huree  Nath,  or  either  of  them,  were  married, 
we  do  not  know,  but  Huree  Nath  was  married, 
and  had  had  a  son  on  the  10th  March  1866, 
and  Sudabirt  has  died  since  i86f,  leavings 
son  who  is  still  a  minor.  If  we  were  to  hoM 
I  hat  the  effect  of  the  suit  in  186  a  was  to 
constitute  Sudabirt  and  Huree  Nath  separate 
owners  in  equal  shares,  we  might  seriously 
compromise  the  rights  of  other  members  of 
the  family.  The  widows  of  Bhugwan,  at 
any  rate,  it  no  other  persons,  would  seem  to 
be  clearly  entitled  to  shares  upon  partition 
(see  Mitak.  Inher.  Chapter  i,  section  7, 
para  i,  and  Macn.  H.  C,  Volume  II., 
Chapter  i.  section  i,  case  3).  Now,  what 
Phoolbas  Kooer  claims  in  this  suit  is  mainit- 
nance — a  claim  quite  inconsistent  with  any 
notion  on  her  part  that  there  has  been  a 
parti  I  ion.  I  have  not  been  able  to  find  the 
authorities  to  which  she  refers  in  her  written 
statement,  but  she  appears  to  consider  that 
each  nephew  is  bound  to  contribute  the  half 
of  her  maintenance.  Whether  such  a  no- 
tion is  well  founded  in  law  it  is  not  necessary 
to  consider;  her  written  statement  is  only 
another  instance  of  the  inveterate  habit  of 
this  family,  while  still  claiming  to  be  joint, 
nevertheless  to  treat,  inter  te^  each  member, 
not  only  as  the  owner  of  his  share,  but  as 
separately  entitled  to  the  profits  of  it.  But, 
if  it  was  right  not  to  treat  that  separate  en* 
joyment  de  facto  as  proving  a  separation  ie 
jure  when  the  state  of  this  family  was  under 
inquiry  in  1862,  it  would,  I  think,  be  not 
only  inconsistent,  but  highly  unjuH,  to  treat 
it  so  now.  • 

I  need  not  say  with  how  much  diffidence 
I  have  arrived  at  a  ooncluaion  in  this  oaao* 
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My    former   judgment    was    written    under 
great  pressure  and  with  far  less  opportunity 
of  coasideration  than  the  importance  of  the 
case  deserved.     I  was  very  glad,  therefore^ 
lo  find  that,  during  my  absence  from  India,  a 
ooorse  had  been  taken  which  would  give  me 
an  opportunity  of  re  considering  it.     1  have 
carefully  done  so ;  and  though  upon  further 
consideration  the  difficuhies  of  the  case  by 
no  means  diminish,  I  am  unable  to  alter  the 
conclasion  at  which  I  had  formerly  arrived 
And  though  it  is  by  no  means  impossible 
that  I  may  have  failed  rightly  to  apply  prin- 
ciples in  which  I  do  not  concur,  and  which  I 
Biay,  therefore,  the  more  easily  have  failed 
to  appreciate,  it  does  at  least  seem  to  me 
that  any  other  construction  than  that  which 
1  have  put  on  the  Full  Bench  decision  and 
the  decision   which  immediately  followed  it 
would  lead  to  a  conclusion  which  is  altogether 
inadmissible.     Suppose,  that  1  have  failed 
rightly  to  interpret  the  Full  Bench  decision, 
and  that  a  member  of  a  Miiakshara  family 
was  considered   by   the  Judges  who   pro- 
nounced that  decision  to  be  the  owner  of 
his  undivided  share;  suppose  that  1  have 
failed  also  rightly  to  interpret  the  decision 
of  the  Division  Bench,  and  that,  in  the  opi- 
lion  of  those  Judges,  a  member  of  a  Mitak- 
ibara  family  may  sue  alone  for,  and  recover, 
his  undivided  share ;  it  would  follow  that,  in 
the  districts  governed    by  the   Mitakshara 
law,  a  man  may  be  the  owner  of  a  thing, 
that  he  may  sue  for  it  and  recover  it  as  his 
own  in  a  Court  of  law ;  that  he  may  hold  it 
and  enjoy  it  as  his  own,  and  yet  that  it  is  not 
liable  to  his  express  engagements  with  respect 
to  it.    The  law  of  the  Mitakshara,  though 
not  perhaps  in  some  respects  suitable  to  the 
exigencies  of  modem  Hindoos,  is,  like  the 
rest  of  Hindoo  law,  founded  on  broad  princi- 
ples of  justice,  and  on  none  more  clearly 
than  this  that  property  is  liable  to  the  bur- 
dens which  the  owner  has  imposed  upon  it. 

Apart,  therefore,  from  the  reasoning  con- 
tamed  in  the  case  itself,  to  say  that  the  Full 
Bench  acknowledged  Bhugwan  Lall's  owner- 
ship in  this   property,   but   that   they   have 
albwed  his  sons  to   repudiate    his  express 
engagements  in  respect  to  it,  would  appear 
to  me  to  assume  that  the  Fuil  Bench  have 
^ored  one  of  the  first  principles  ot  Hindoo 
W    1  can  only  reconcile  the  Full  Bench 
decision  with  this  principle  by  assuming  that 
Id  which  the  language  ot  the  decision  also 
tends,  namely,  thai  Bliugwan  LaU  was  con- 
tidered^y  the  Full  Bench  not  to  be  the  owner 
•  even  part  owner  of   the   property   with 
^^h  he  assumed  to  deal. 


The  petition  for  a  review  should,  in  my 
opinion,  be  dismissed.  There  having  been 
notices  issued  to  the  parties  to  appear,  Mr. 
Casserat,  whose  counsel  has  appeared  and 
argued  the  case,  should  get  costs  on  the 
usual  scale  allowed  in  reviews;  the  other 
parties  who  appeared  should  get  as  costs  two 
gold  luohurs  in  each  case. 

Kemp,  J, — I  also  think  that  this  applica- 
tion should  be  rejected.  In  my  opinion,  our 
former  decision,  which  is  now  in  review,  put 
a  right  construction  on  the  judgment  of  the 
Full  Bench,  and  by  which  we  must  be 
guided. 


The  5th  May  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

ETtdeace— Payment  of  sutiaequeiit  Bill-^Brror 

—Special  Appeal* 

Case  No.  1308  of  1871. 

Special  Appeal  from  a  deciiion  passed  by 
the  Second  Subordinate  Judge  of  Hoogk^ 
Ij^y  dated  the  tith  Aui^ust  rSji,  reversing 
a  decision  of  the  Moonsiff  of  Satkea^ 
dated  the  ^oth  May  18'ji. 

Darimbo  Debee  (Plaintiff),  Appellant^ 

versus 

Hurreehur  Mookerjee  (Defendant), 
Respondent, 

Bahoos     Hem      Chunder    Banerjee    and 
Mohendro  Nath  Mitter  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Gapal 
Lall  Mitter  for  Respondent. 

The  improbability  of  plaintiff  bavin;  received  ^y- 
ment  for  one  bill  whilst  another  and  older  one  remamjcl 
unpaid  was  no  reason  for  the  Judg^e  refusing  to  consider 
the  evidence  adduced  b^'  plaintiff  in  support  of  her 
demand,  and  his  not  having  done  so  was  held  to  be  an 
error  of  law.  ,     • 

So  also  the  Judges  having  entirely  ignored  the  evi- 
dence with  regard  to  an  entry  in  the  piainttfTsdav-book 
on  which  the  first  Court  decided  the  case  was  neld  to 
be  an  error  of  law  in  the  investigation,  and  a  proper 
subject  for  special  appeal. 

Glover,  J, — This  was  a  suit  to  recover 
Rs  618-12,  ihe  price  of  1,860  maunds-of 
coal  sold  and  delivered. 

The  plaintiff  is  the  owner  of  an  estensive 
coal  depot  at  Howrah,  an  1  the  defendant  has 
admittedly  supplied  nis  soorkee  machine 
wi(h  fuel  from  this  deptn  for  a  considerable 
time.  Tiie  transactions  between  the  parties 
have  bren  many.  In  this  case,  the  defend- 
ant denies  having  received  the  f,86oraaunds 
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in  question,  and   alleges    that  the   receipts 
filed  to  prove  delivery  are  not  signed  by  any 
one  authorized  to  sign  such  documents. 
The  1, 860  maunds  are  made  up  as  follow : — 

400  maunds  at  6  as.  29thPhalgoon    1275. 

200       ,,       at  6  as.  25th  Bysack      1276. 

icxD       „       at  5  as.  20th  August     1869. 
1,160       „        at  5  as.  23rd  Aughran  1275, 
The  dates  are  said  to  be  those  of  delivery. 

The  Moonsiff  held  that  the  plaintiff  had 
proved  her  claim,  but  the  Subordinate  Judge 
on  appeal  dismissed  the  suit. 

As  regards  the  1,160  msiunds,  he  found 
that  the  plaintiff  could  produce  no  receipt 
or  order  on  the  part  of  the  defendant,  and 
that  the  entry  in  the  khat la-book  was  an 
interpolation,  and  did  not  correspond  in 
date  with  the  entry  in  the  day-book.  He 
found  also  that  the  date  of  delivery,  as  record- 
ed in  the  bill,  did  not  correspond  with  the 
date  in  the  kha/ia. 

The  three  other  items,  aggregating  700 
maunds,  the  Subordinate  Judge  disbelieved, 
because  the  plaintiff  admitted  the  subsequent 
payment  of  a  bill  for  75  rupees,  and  the 
Subordinate  Judge  thought  it  improbable  that 
the  plaintiff  would  receive  payment  of  a 
later  bill  when  older  bills  were  still  unpaid. 
No  other  reason  is  given  by  the  Subordinate 
Judge  for  his  decision  on  this  part  of  the 
case. 

The  plaintiff  appeals  specially,  and  we 
consider  that  her  appeal  ought  to  be  allowed. 
We  have  been  much  pressed,  on  behalf  of 
the  respondent,  with  the  argument,  that,  right 
or  wrong,  the  Subordinate  Judge's  decision 
is  one  of  fact  on  evidence  with  which  we 
cannot  interfere  in  special  appeal ;  but  we 
think  that  the  way  in  which  the  Subordinate 
Judge  had  disposed  of  the  case  amounts  to 
an  error  of  law  in  the  investigation,  which' 
has  produced  error  in  the  decision  of  the 
case  on  the  merits,  and  brings  the  matter 
fairly  within  the  purview  of  section  372  of 
the  Procedure  Code. 

And  first  as  to  the  three  items  aggregating 
700    maunds.     The    Subordinate    Judge's 
decision  is  in  the  following  words:  "I  have 
"to observe  that,  from  the  bills  admitted  by 
''both  parties,  I  find  that  the  plaintiff  admits 
"to  have  received  the  amount  of  a  subse- 
"quent  bill  to  the  one  under  claim,  viz,,  the 
^       "bill  for  the  month  of  April.     It  appears 
"  very  improbable  that  the  plaintiff  should 
. "  have  received  payment  for  a  subsequent  bill 
"without  raising  any  objection  if  there  was 
*  "really  a  previous  bill  due  to  her."     Now, 
his  was  certainly  not  a  proper  way  of  dispos- 
ing of  the  plaintiff's  clainj  to  this  payment; 


and,  however  improbable  the  Subordinate 
Judge  may  have  thought  it,  he  was  bound  to 
consider  the  evidence  adduced  by  the  plaiitf- 
iff  in  support  of  her  demand,  and  his  not 
having  done  so  is  an  error  of  law.  That 
evidence,  we  may  observe,  consisted  of  ordeis 
for  the  coal,  receipts  for  delivery  of  the 
same,  the  evidence  of  the  weighman  who 
measured  the  coal,  and  of  the  boatman  who 
delivered  it  at  the  defendant's  manufactory; 
evidence  which,  if  credible  (and  the  Moon- 
siff considered  it  so),  would  have  been  ample 
to  prove  the  plaintiff's  claim,  but  which  the 
Subordinate  Judge  has  not  even  noticed, 
preferring  to  base  hid  decision  on  the  impro- 
bability of  the  plaintiff's  receiving  payment 
for  one  bill,  whilst  another  and  older  (me 
remained  unpaid.  But  even  this  reason,  in- 
sufficient  as  it  undoubtedly  was,  is  not  sup- 
ported by  the  record,  for  the  bill  for  70 
rupees  was  paid  on  the  19th  May  1869,  at 
which  time  there  was  only  one  of  the  three 
bills  unpaid,  the  other  two  were  not  present- 
ed until  some  time  afterwards. 

On  this  part  of  the  case,  therefore,  we 
think  that  the  Subordinate  Judge  was  wrong 
in  law  in  his  procedure  and  investigation, 
and  that  his  error  produced  a  wrong  decision 
on  the  merits.  After  considering  the  evi- 
dence we  cannot  come  to  any  other  concla- 
sion  but  that  the  Moonsiff  was  right,  and  we 
restore  his  decision,  reversifig  that  of  the 
Subordinate  Judge. 

Then  as  to  the  item  of  Rs.  362-8  for 
1,160  maunds  of  coal.  The  Subordinate 
Judge  rejects  it,  first,  because  there  is  no 
order  or  receipt  forthcoming ;  and,  secondly, 
because     the    entrv     in    the    khuitean-book 

m 

appears  to  be  an  interpolation,  and  that  in 
the  rookur  is  suspiciously  placed ;  no  other 
reason  is  given  for  reversing  the  MoonsifTs 
decision. 

Now,  strange  to  say,  a  receipt  for  this 
amount  of  coal,  as  delivered  on  the  22nd 
Aughran  1275,  is  on  the  record,  and  is  signed 
by  the  defendant's  khajanchee.  No  one 
appears  to  have  known  of  this  document  in 
either  of  the  Courts  below,  and  the  plaintiff 
had  already,  in  her  written  statement,  alleged 
that  the  receipt  had  been  mislaid.  It  was 
filed  by  the  defendant  himself  amongst  a  mass 
of  similar  papers  which  he  filed  for  the 
purpose  of  showing  that  Bissambur  was  the 
person  authorized  to  sign  weights,  and  not 
other   persons   as   alleged    by   the   plaintiff. 

The  existence  on  the  record  of  t^is  receipt 
was  not  known  when  Bissambur«was  ex- 
amined, but  he  could  not  say  that  he  had 
never  given  a  receipt  for  that  amount  of 
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coal  OQ  the  day  stated.  It  has  been  con- 
tended that  this  receipt,  so  unexpectedly  ; 
discovered,  refers  to  some  other  delivery  of 
coal,  although  the  date  of  it  corresponds 
exactly  with  the  entry  in  the  plaintiff's  books, 
and,  of  course,  it  may  tarn  out  so  to  be. 

As  to  the  objection  of  the  Subordinate 
Judge  to  the  khuiieany  it  may  be  bad  or 
good.  We  cannot,  in  special  appeal,  inquire 
into  it;  but  his  refusal  of  all  credit  to  the 
entry  in  the  day-book,  simply  because  it 
appears  at  the  bottom  of  the  page,  at  the 
end  of  the  day's  transactions,  is  ridiculous. 
He  has  not  noticed  any  one  single  item  of 
the  evidence  adduced  by  the  plaintiff — the 
written  orders,  the  receipts,  the  sworn  testi- 
mony of  the  witnesses,  the  defence  itself, 
which  was,  it  may  be  remarked,  that  the 
orders  and  receipts  were  signed  by  those  hav- 
ing no  authority  so  to  sign.  His  judgment  is 
given  in  the  absence  of  a  receipt,  and  on  the 
appearance  of  the  books.  Such  a  judgment 
is,  inihe  highest  degree,  unsatisfactory ;  and,  as 
it  entirely  ignores  the  evidence  on  which  the 
Moonsiff  decided  the  case,  it  is  also  an  error 
of  law  in  the  investigation  of  the  case,  and  is 
,a  proper  subject  for  special  appeal. 

We  think  that  there  must  be  a  new  trial 
so  far  as  regards  the  plaintiff's  claim  to  the 
value  of  the  i,i6o  maunds  of  coal;  and  we 
direct  that  that  trial  be  held  either  by  the 
District  Judge  himself,  or  by  the  First  Subor- 
dinate Judge  of  the  station. 

The  plaintiff  will  have  a  decree  for  the 
value  of  the  700  maunds  of  coal,  viz.,  256 
rupees,  and  will  have  costs  on  that  amount. 
The  remainder  of  her  claim  will  be  re-inves- 
tigated, and  costs  in  respect  of  that  par*t  of 
the  claim  will  follow  the  result. 


Unnopoorna   Dossia    (Plaintiff),   Appellantj 

versus 

Ooma  Churn  Doss  and  others  (Defendants), 

Respondents, 

Baboo  Sreenath  Doss  for  Appellant. 

Bahoos  Door g a    Mohun    Doss  and   Nuleet 
Chunder  Sen  for  Respondents. 

la  order  to  make  a  right  of  occupancy  transferable,  it 
must  be  shown  that  it  is  so  transferable  according^  to  the 
custom  of  that  part  of  the  country  in  which  the  tenure 
is  situated.  Where  no  mention  is  made  in  a  dowl  of 
any  right  to  transfer,  the  existence  of  the.  power  to 
transfer  cannot  be  presumed. 

Glover  J  J, — There  is  only  one  point  in 
this  special  appeal,  and  that  is,  whether  the 
holding  which  the  plaintiff  says  that  he  pur- 
chased fromAmeerooddeen  was  a  saleable  one. 
Both  Courts  below  have  found  that  it  was 
not. 

It  appears  that  this  tenure  was  a  common 
ryotee  jumma;  and  in  the  dowl  given  to 
Ameerooddeen,  the  vendor  of  the  plaintiff, 
no  mention  is  made  of  any  right  to  transfer. 
It  is  contended  that,  inasmuch  as  the  dowl 
contains  no  restrictive  clauses,  it  must  be 
presumed  that  the  power  to  transfer  existed. 
This  is  entirely  against  the  current  of  deci- 
sions of  this  Court,  and  it  has  been  held  that 
in  order  to  make  a  right  such  as  this,  which  is 
no  higher  than  a  right  of  occupancy,  trans- 
ferable, it  must  be  shown  that  it  is  so  transfer- 
able according  to  the  custom  of  that  part  of 
the  country  in  which  the  tenure  is  situated. 
Now,  it  has  been  found  by  both  the  Courts 
below  that  no  such  proof  has  been  given. 

The  special  appeal  is  dismissed  with  costs. 


The  9th  May  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Riglit  of  Occupancy  (how  made  Transferable)— 
Custom —Presumption. 

Case  No.  1270  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Jud^^e  of 
Fureedpore,  dated  the  $th  Auirust  iS^iy 
affirming  a  decision  of  the  Moonsiff  of 
thai  Distria,    dated    the    20th    February 


The  loth  May  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie,  Judge, 

Sale  in  Execution—Parties  agfainst  whom  Exe- 
cution sought — Notification  and  ProcUunation 
of  Sale— Decree  aa^ainst  Representative  of 
Deceased  Person — Cuardian  and  Minor. 

Case  No.  925  of  1871. 

Special  Appeal  from   a  decision  passed  by 
the  Judge  of  Patna,  dated  the  2'jth  May 
iSyiy  affirming  a  decision  of  the  Subordi-  . 
nate  Judge  of  that   District^  dated  the 
2()th  December  rSyo, 
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Shaikh  Abdool  Kureem  (Plaintiff),  Appellant, 

versus 

Syud  Jaun  Ali  (Defendant),  Respondent, 

Mr.  C.  Gregory  for  Appellant. 

Moonshee  Mahomed  Yusufioi  Respondent. 

Where  an  application  for  execution  of  a  decree  omits 
to  ^ive  the  names  of  all  the  parties  as  required  by  sec- 
tion 212,  Act  VIII.  of  1S59,  even  if  it  shall  appear  from 
other  parts  of  the  proceedings  who  those  parties  are, 
the  parties  named  must  be  understood  to  be  the  parties, 
defendants,  against  whom  the  execution  of  the  decree  is 

BOUgrht. 

Parties  present  at  a  sale  are  not  bound  to  refer  to  the 
decree  as  laid  down  in  Marshall  614,  nor  must  they  be 
considered  as  knowin^r  its  contents  unless  they  are 
stated  in  the  notification  of  sale.  The  proclamation 
and  notification  under  section  249  are  intended  to  in- 
form persons  what  is  to  be  sold,  and  to  gfive  the  names 
of  the  parties,  defendants,  whost*  rights  and  interests  in 
it  are  to  be  sold. 

In  the  case  of  a  sale  in  execution  of  a  decree  against 
a  party  as  the  representative  of  a  deceased  person,  the 
proper  course  is  to  give  in  the  description  of  the  property 
to  be  sold  the  name  of  the  defendant  against  whom  the 
decree  was  obtained,  and,  in  describing  what  was  to  be 
sold,  to  say  the  right,  title,  and  interest  of  the  defendant 
as  the  representative  of  the  deceased. 

A  guardian  ha«  no  right  or  interest  in  a  minor's  pro* 
perty,  and  the  Courts  ought  tu  be  extremely  careful 
with  regard  to  allowing  the  property  of  minors  to  be 
sold  in  execution  of  decree. 

The  purchaser  in  this  case  was  held  to  have  acquired 
under  his  purchi.se  no  title  to  the  propertyof  the  minor, 
the  property  not  having  been  described  as  the  property 
oi  the  minor. 

Couch,  C.y.— Section  213,  Act  VIll.  of 
1859,  which  prescribes  the  form  of  applica- 
tion for  execution  of  decrees,  says  expressly 
that  amongst  other  things  shall  be  given  the 
name  of  the  person  against  whom  the  enforce- 
ment of  the  decree  is  sought. 

It  would  not  be  sufficient  to  say  that  the 
decree  is  sought  10  be  enforced  against  the 
judgment-debtors ;  the  names  must  be  given. 

In  this  case,  two  names  are  given ;  it  is 
true  that  in  another  part  of  the  proceedings 
the  parties  against  whom  the  decree  is  sought 
to  be  enforced  are  spoken  of  as  judgment- 
debtors  ;  but  where  the  application  omits  to 
give  the  names  of  all  the  parties,  we  think, 
even  if  it  should  appear  from  other  parts  of 
the  proceedings  who  those  parlies  arc,  that 
Ae  persons  named  must  be  understood  to  be 
the  parties  against  whom  execution  of  the 
decree  is  sought. 

Then  the  proceedings  go  on,  and  the  noti- 
fication of  sale  gives  the  names  of  the  two 
persons  who  are  called  judgment-debtors; 
they  must  be  understood  to  be  the  persons 
against  whom  the  decree  is  sought  to  be  en- 
forced, and  whose  rights  and  interests  are 
intended  to  be  sold,  and  we  think  only  the 
right,  title,  and  interest  of  the  persons  so 
named  can  be  considered  as  sold. 


The  case  to  which  we  have  been  reft 
in  Marshalls  Reports*  differs  from  the  pn 
and  there  are  some  passages  io  the  judgi 
in  which  we  cannot  concur.     The  1< 
Chief  Justice   says   in  that  case:  '*If 
"  parties  who  went  to  that  auction  had 
*'red  to  the  decree,  they  woald  have 
"that  the  debt  for  which  the  sale  wis 
'*  take  place  was  not  the  widow's  but  Ji 
*'  Mohun's,  and  that  the  property  to  be 
"under  the  decree  was  not  the  widow's 
"Jugo  Mohun's,  because  Jugo  Mohun 
"  really  the  debtor,  and  the  widow  was  1 
"  merely  in  her  representative  character' 

We  do  not  think  that  the  parties  who 
present  at  the  sale  are  bound  to  refer  to 
decree,  and  must  be  considered  as  knowij 
its  contents,  unless  they  are  stated  io 
notification  of  sale,  in  fact,  the  decree  _ 
not  ordinarily  be  there  to  refer  to.  The  pro- 
clamation and  notification,  under  sectkm  149 
of  Act  Vlil.  of  1859,  are  intended  to  infortt 
persons  what  is  to  be  sold,  and  to  give  the 
names  of  the  parties,  defendants,  whose  rights 
and  interests  in  it  are  to  be  sold. 

The  learned  Chief  Justice  takes  as  u 
illustration  the  case  of  a  decree  being  made 
against  a  party  as  the  representative  of  a 
deceased  person,  and  the  execution  being  bf 
attachment  and  sale  of  the  property  of  tiie 
deceased.  We  think  the  proper  course  in 
such  a  case  as  that  would  be  to  give,  in  the 
description  of  the  property  to  be  sold,  the 
name  of  the  defendant  against  whom  the 
decree  was  obtained ;  but,  in  describing  what 
was  to  be  sold,  to,  say  the  right,  title,  and 
interest  of  the  defendant  as  the  representa- 
tive of  the  deceased,  and  then  it  would 
appear  what  was  intended  to  be  sold,  naniely, 
the  property  of  the  deceased  person.  There 
should  be  a  due  observance  of  the  provisions 
of  the  law;  and  where  the  notification  and 
proclamation  say  that  the  right,  title,  and 
interest  of  a  certain  person  is  to  be  sold,  that 
only  should  be  conatdered  to  be  sold,  and  it 
should  not  be  said  that,  if  the  parties  had 
looked  at  the  decree,  they  would  have  foaad 
that  what  was  intended  to  be  sold  was  some- 
thing else,  and  that  the  purchaser  intended  to 
buy  that. 

Here  there  was  no  power  to  sell  the  right 
and  interest  of  the  minor  under  such  a  pro- 
clamation as  this  A  guardian  has  no  right 
or  interest  in  the  minor's  property ;  be  re- 
presents the  minor  for  the  purpose  of  defend- 
ing suits,  and  he  manages  the  property  for 
the  minor;  but  that  is  not  having^ a  rignt  or 
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IHiere^t  in  ?t  which  can  be  soM.  And  it 
^IMins  to  us  that  tho  Courts  ought  lo  bj 
rcmcly  careful  with  regard  to  allowing  the 
pertj  of  minors  to  be  sold  in  execution  of 
.^rcvTee.  These  are  cases  in  which  the  pro- 
feedings  ought  to  be  carefully  watched,  and 
;«are  oogbt  to  be  taken  that  the  property  of 
Ittinort  is  not  disposed  of  except  with  proper 
precautions,  and  it  is  distinctly  made  to  ap- 
pear that  the  property  of  the  minor  is  about 

to  be  sold. 

In  this  case,  that  did  not  appear.  An 
attempt  is  now  made  to  include  it  in  the  pro- 
perty that  was  sold.  It  may  be  that  it  was 
Intended  to  be  sold,  and  some  mistake  had 
been  made  in  the  notification,  but  the  pur- 
chaser  mnst  take  the  consequences  of  that ; 
he  cannot  acquire  any  title  to  the  property  of 
the  minor  nnder  this  purchase. 

The  appeal  must  be  dismissed  with  costs. 


\ 


The  loth  May  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch.  Kt.,  Chief 
yusiice,  and  the  Hon'ble  W.  Ainslie, 
fudge. 

Suit  for  Declaration  of  Title  under  Pottah— Plea 
of  lavalidity  of  Pottah— Posaesaioo— Acquies- 
ceaca— Limitation— Appeal  dismtaaed— Costs 
of  Co-respondents. 

Case  No.  456  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhoot,  dated  the  igth  Septem- 
ber iS'jOy  affirming  a  decision  of  the  Sub- 
ordinate  Judge  of  that  District,  dated  the 
12th  April  i86g. 

Sunt  Lall   Misser  and  others  (three  of  the 
Defendants),  Appellants, 

versus 

Biiurosee  Issur  and  others  (Plainiiffs),  and 
others  (Defendants),  Respondents. 

Baboo  Romesh  Chunder  Mitter  for 
Appellants., 

Eahiyo  Boodh  Sen  Singh  for  Respondents. 


In  a  suit  by  plaintiffs  (who  had  been  in  possession  of 
tl^Und  in  dispute  under,  and  ever  since  the  date  of,  a 

Etlafc  g^ranted  to  them  by  the  Collector  in  1843)  to 
ve  their  title  under  the  pottah  declared,  the  defend- 
ants were  held,  by  their  long"  acquiescence  in  tahinpf  no 
^psw^lhin43  years  to  hav.:  the  pottah  declared  invalid, 
tohiTecoocUded  themselves  from  now  saying  that  it 
**s  iUegift  and  that  the  G)llector  had  no  power  to 
SftQtit. 


The  Judge  was  wroni^  in  dismissing  the  appeal 
generally  with  costs  against  the  appellant,  the  effect 
of  which  was  to  make  tne  first  defendant  liable  to  pay 
not  only  the  costs  of  the  plaintiff,  but  of  the  other 
defendants  who  were  made  co-respondents,  and  parti- 
cularly, as  it  appeared  from  the  previous  decrees,to  have 
been  determined  that  one  of  the  co  respondents  was  not 
entitled  to  have  his  costs. 

Couch,  C.y. — In  this  case  the  potuh 
nnder  which  the  plaintiffs  claim,  and  which  is 
the  title  they  seek  to  have  declared,  was 
granted  by  the  Collector  in  1843,  and  the 
plaintiffs  have  ever  since,  and  apparently 
even  before  that  time,  been  in  possession  erf 
the  land,  and  since  1843  in  possession  under 
the  pottah. 

Now,  if  the  defendants  had  desired  to  im- 
peach the  act  of  the  Collector  in  granting 
the  pottah,  on  the  ground  which  is  now  put 
forward,  that  he  had  no  power  to  grant  it 
under  the  settlement  of  1840,  and  that  his 
act  was  illegal,  they  must  have  brought  a 
suit  to  set  it  aside  within  12  years.  They 
did  nothing  of  the  kind  from  1843.  Up  to 
the  present  time  the  plaintiffs  have  been 
allowed  to  remain  in  possession  ;  and  now, 
when  they  seek  to  have  their  title  under  the 
pottah  declared,  the  defendants  say  that  they 
are  at  liberty  to  set  up  the  invalidity  of  the 
act  of  the  Collector. 

We  think  that,  after  such  a  lapse  of  time, 
they  cannot  be  allovwed  to  do  that ;  they 
have,  by  their  long  acquiescence  in  taking 
no  steps  whatever  to  have  the  pottah  declared 
invalid,  concluded  themselves  from  now  say- 
ing that  it  was  illegal,  and  that  the  Collector 
had  no  power  to  grant  it. 

The  cases  which  have  been  referred  to 
do  not  apply,  because  they  were  cases  where 
the  plaintiff  was  asking  to  have  a  title 
declared  and  proving  nothing  but  possession, 
giving  no  evidence  of  the  title  which  he 
sought  to  have  declared.  But,  in  this  case, 
the  title  sought  to  be  declared  is  shown, 
namely,  the  pottah.  We  think,  therefore,  that 
the  present  appeal,  on  the  ground  that  the 
act  of  the  Collector  was  invalid,  cannot  be 
allowed,  and  the  decree  must  stand. 

Then,  with  regard  to  the  questioft  of  costs, 
when  we  look  to  the  previous  proceedings 
in  the  suit,  there  seems  to  be  an  error  on  the 
part  of  the  Judge  in  dismissing  the  appeal 
generally  with  costs  against  the  appellant, 
because  that  would  make  the  first  defendant, 
Beharee  Misser,  liable  to  pay  not  only  the 
costs  of  the  plaintiff  but  of  the  other  defend- 
ants. Duryao  Misser  and  others,  who  wqre 
made  co-respondents.  But  it  appears  from 
the  previous  decrees  to  have  been  determined 
that  Duryao  Misser  was  not  entitled  to  have 
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his  costs.  The  Judge  had  no  right  to  inter- 
fere with  that,  and  to  make  a  decree  with 
regard  to  the  costs  which  is  inconsistent 
with  what  had  been  done  in  the  previous 
proceedings ;  but  the  matter  will  be  set  right 
by  our  amending  the  decree,  so  that  it  will 
be  that  the  appeal  is  dismissed  with  costs  of 
the  plaintiffs  against  the  appellant.  There 
will  be  no  award  of  costs  in  favour  of 
Duryao  Misser  and  the  other  defendants 
who  were  respondents.  This  appeal  having 
failed  as  regards  the  plaintiff,  he  will  get 
the  costs  of  the  appeal  from  the  appellant. 


The  loth  May  1872. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

yudges. 

Rig^ht  of  Suit— Obstruction  on  Public  Road 
(Removal  of)— Special  Damag^e. 

Case  No.  1267  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Dacca,  dated 
the  2ist  June  i8yi,  reversing  a  decision 
of  the  Moonsiff  of  Nat  aingunge,  dated 
the  30th  November  iSjo, 

Bhagceruth  Rishee  (Plaintiff),  Appellant, 

versus 

Gokool  Chunder  Mundul  and  others 
(Defendants),  Respondents. 

Baboos  Aukhil  Chunder  Mundul  and 
Doorga  Mohun  Dass  for  Appellant. 

Baboo  Kashee  Kant  Sen  for  Respondents. 

No  salt  can  be  maintained  for  the  removal  of  obstruc- 
tions upon  a  public  road,  without  proof  of  special 
damage  accruing  to  the  plaintiff. 

Ktnip,  ^.— This  is  a  suit  brought  by  the 
plaintiff,  special  appellant,  and  others,  to  have 
a  certain  obstruction  which,  they  allege,  was 
erected  by  the  defendants  upon  a  certain 
road  removed.  There  is  an  allegation  in  the 
plaint  that,  on  a  former  occasion,  when  an 
obstruction  was  put  up,  the  plaintiffs  had 
applied  to  the  Fouzdaree  Court  and  the 
Police,  but  that  they  obtained  no  redress, 
inasmuch  as  it  was  then  held  that  the  road  in 
question  was  not  a  public  but  a  private 
road.  The  present  suit,  however,  is  not 
brought  on  the  footing  that  it  is  a  private 


road,  but  on  the  allegation  that  it  is  a  pi 
rnad.     The  words  of  the  plaint  are : 

rrfx  «    c^rtrt    ^T5Ttf?     f^     'r* 


^PR         ^11  ^iPlC^  nrvt¥"       F] 

these  words,  it  is  very  clear  that,  on  the 
gation  of  the  plaint,  the  road  is  a  public 
There  is  no  allegation  or  allusion  made 
the  plaint  as  to  any  damage  having 
to  the  plaintiffs  by  any  act  of  the  defend 
in  closing  this  public  road.     We  think, 
fore,  that  the  Judge  was  right  in  holding* 
the  allegations  of  the  plaint,  that  this  is 
public  road,  and,  therefore,  that  the  d 
of  the  13th   July   1869,*   delivered  by 
late  Chief  Justice,  Sir  Barnes  Peacocl^  9^ 
plies  to  the  case. 
We  dismiss  the  special  appeals  with  costs. 


The  loth  May  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Security  (lost  or  stolen)— Asre^meot  by  botb  Ptf- 
ties  to  obtain  Duplicate— Performance  of  Con- 
tract by  Loser  (lender^— Laches  of  Borrowtr. 

Case  No.  1319  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  fudge  of  Hooghly,  dated  the  loth 
July  i8yi,  reversing  a  decision  of  the 
Second  Subordinate  fudge  of  that  District, 
dated  the  21st  February  tSji. 

Kaminee  Debia  (Plaintiff),  Appellant, 

versus 

Radha  Sham  Koondoo  (Defendant), 
Respondent, 

Baboo  Woopendro  Chunder  Bote  and  Bhuuh 
anee  Churn  Dutt  for  Appellant. 

Mr,  Woodroffe  and  Baboo  Ram  Churn 
Mitter  for  Respondent. 

Plaintiff's  relative  borrowed  money  from  defendaot 
on  the  security  of  a  Government  Promissory  Note  which 
was  stolen  from  defendant  in  1865,  and  defendant  ad- 
vertized the  loss.  In  1865,  an  ekrar  was  executed  be* 
tween  the  parties,  whereby  defendant  was  bound  to  take 
steps,  assisted  by  pltiintift,  to  procure  a  duplicate.  The 
note  was  endorsed,  not  in  defendant's,  but  in  plaintiff's 
name,  and  no  steps  whatever  were  taken  by  plaintiff  on- 
til  1869,  when  the  note  turned  up  in  the  Currencv  Office* 
Defendant  beings  unable  therefore  to  perform  his  part 
of  the  contract :  Held  that  any  neglect  that  had  talcen 
place  in  obtaining  a  duplicate  was  entirely  owing  to 
plaintiff's  laches. 

Kemp,  J, — In  this  case,  we  do^not  think 
it  necessary  to  call  upon  the  learn^  counsel 
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ir  the  resi>ondent.  The  plaintiff  sues  on 
|h  busis  of  an  ekrar,  to  compel  the  defend- 
jUtto  restore  to  the  plaintiff  a  4  per  cent. 
government  Promissory  Note,  No.  8536  for 
lb.  i,ooOy  or  else  to  make  good  its  value  to 
ie  plaintiff.  The  facts  of  the  case  have 
toen  very  correctly  stated  by  the  Judge,  and 
hey  are  briefly  these  :  That  the  plaintiff's 
Matton  Saroda  borrowed  from  the  defendant, 
bft  the  secarity  of  this  Government  Promis- 
bfy  Note,   Rs.  500;  that  this  Government 

Bper  was  stolen  from  the  defendant  who 
vertised  its  loss  in  the  Exchange  Gazelle ; 
hat,  on  the  iiih  May  1865,  an  ekrar  was 
esecuted  between  the  parties,  whereby  the 
plaintiff  says  that  the  defendant  bound  him- 
self to  obtain  a  duplicate  of  the  paper,  and 
Id  default  was  to  be  responsible. 

It  appears  that  the  paper  was  mortgaged 
to  the  National  Dank  by  one  Banee  Madhub  ; 
that,  on  the  Bank  sending  the  paper  to  the 
Debt  Office  to  draw  interest,  it  was  detained. 
The  defendant's  case  is  that  he  is  not  liable 
under  the  ekrar,  inasmuch  as  he  did  every 
thing  incumbent  on  him  by  the  terms  of  the 
fkrar  towards  obtaining  a  duplicate  of  this 
paper,  but  that  the  plaintiff  altogether  failed 
to  carry  out  her  part  of  the  contract,  and 
therefore  he,  the  defendant,  is  not  respon- 
sible. 

The  first  Court  gave  the  plaintiff  a  decree, 
isi,  because  the  duplicate  was  not  obtained 
owing  to  any  default  on  the  part  of  the 
parlies,  but  because  the  original  was  discover- 
ed ;  therefore,  according  to  the  terms  of  the 
ekrar^  the  defendant  was  liable ;  2ndly, 
because  the  defendant  had  not  proved  that 
he  took  all  reasonable  care  for  the  custody 
of  the  Promissory  Note  ;  and  jrdly^  that, 
according  to  the  terms  of  the  ekrar^  the 
defendant  did  not  take  steps  for  procuring  a 
duplicate. 

The  Judge  has  reversed  that  decision,  and 
we  think   that    the    reasons   given    by   the 
Judge  for  so  doing  are   correct.     He   has 
iound,  first,  from  the  evidence  (and  this  is 
I  not  disputed),  that  the  Government  Promis- 
sory Note  was  not  endorsed  to  the  defendant, 
and  it  was  impossible  for  the    defendant 
nnaided  by  the  plaintiff  to  have  made  an 
appVication  for  a  duplicate;  and  it  is   very 
clear,  so  far,  that  the  Judge  is  perfectly 
cotrect,  as  no  application  of  the  defendant 
without  the  assistance    of  the  plaintiff,  in 
whose  name  the  Promissory  Note  was  endors- 
ed, vould  fcave  been  successful.     Under  the 
terms  of  the  ekrar,  the  defendant  was  bound 
to  take  steps,  assisted  by  the  plaintiff,   in 
order  to  recover  the  duplicate ;  the  defendant 
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was  bound  under  the  ekrar  to  pay  half  the 
expenses  of  obtaining  that  duplicate,  and  the 
plaintiff  the  other  half.  Now,  it  is  very 
clear  that  this  Goverrtment  Promissory  Note 
was  stolen  in  1865  ;  that  the  defendant,  after 
it  was  stolen,  advertised  its  loss  in  the  public 
papers;  and  that  no  steps  whatever  were 
taken  by  the  plaintiff  until  February  1869. 
This  is  found  by  the  Judge  as  a  fact.  Now, 
between  1865  and  1869  more  than  four  years 
elapsed,  and  had  the  plaintiff  performed  her 
part  of  the  contract  and  assisted  the  defend- 
ant as  she  was  hound  to  do,  there  would  have 
been  time  to  obtain  that  duplicate,  even  mak- 
ing allowance  for  the  two  years  necessary  to 
elapse  before  such  duplicate  can  be  granted. 
Subsequently,  or  many  years  after  the  loss 
of  the  original  paper,  it  turned  up  in  the 
Currency  Office,  and  therefore  it  was  impos- 
sible for  the  defendant  to  perform  his  part 
of  the  contract,  and  any  neglect  that  has 
taken  place  in  obtaining  a  duplicate  is  en- 
tirely owing  to  the  laches  of  the  plaintiff. 

We,  therefore,  entirely  concur  with  the 
Judge  in  thinking  that  it  is  proved  that  the 
defendant  did  all  he  could  to  obtain  a  du- 
plicate, that  he  called  upon  the  plaintiff  to 
assist  him,  and  that  she  neglected  to  do  so. 

We,  therefore,  dismiss  the  special  appeal 
with  costs. 


The  lolh  May  187a, 

Presenl : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Limitation—Putaee  Rent— Assignment 

Case  No.  1316  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Fureedpore, 
dated  the  21st  July  i8ji,  reversing  a 
decision  of  the  Moons  iff  of  Kanga,  dated 
the  2gth  April  i8yt, 

Mohesh  Chunder  Chakladar  and  another 
(Defendants),  Appellants^ 

versus 

Gungamonee  Dossee  (Plaintiff),  Respondent, 

Baboo  Grija  Sunkur  Mozoomdar  for 
Appellants. 

Baboo  Obhoy  Churn  Bose  for  Respondent. 

Plaintiff,  a  zemindar,  beinjjf  indebted  on  a  bond,  gave 
the  bond-holder  an  assignment  on  the  putneedars  for 
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the  greater  portion  of  the  putnee  rent  to  be  paid  to  the 
bond  holder  until  the  debt  was  liquidated.  The  bond- 
holder, not  receivinj;  his  money,  sued  the  zemindar  in 
the  Small  Cause  Court,  whereupon  the  zemindar  brouc:ht 
this  suit  against  the  putneedars  for  the  rent  due.  The 
Lower  Appellate  Court  reversing  the  decision  of  the  first 
Court,  held  that  the  claim  for  the  rent  of  1273  was  not 
barred  by  limitation,  because  brought  within  three  years 
from  the  time  that  plaintiff  knew  of  the  non-payment 
of  the  rent  by  defendants  :  Held,  upon  the  pnnclple 
of  the  decision  of  the  Privjr  Council  in  11  W.  R.,  P.  C., 
p.  3,  that  plaintiff  was  entitled  to  recover  the  rent  of 
1373. 

Giover,  y, — This  was  a  suit  for  rent  of 
the  years  1273,  *274,  I275i  and  1276.  The 
defendants  do  not  deny  the  tenancy,  but  plead 
that  for  the  year  1273  the  suit  is  barred,  and 
they  make  a  number  of  other  objections 
which  it  may  be  perhaps  as  well  to  notice 
in  dealing  with  the  grounds  of  special  appeal. 
The  plaintiff's  case  was  that,  owing  a  certain 
sum  of  money  to  Juggut  Chunder  Koondoo 
on  a  bond,  she  had  arranged  to  repay  it  by 
an  assignment  on  the  defendants,  the  putnee- 
dars ;  the  putnee  rent  was  36  rupees  6  annas, 
of  which  they  were  to  pay  30  rupees  6  annas 
to  the  bond-holder  until  the  debt  was  liqui- 
datedi  The  bond-holder,  on  the  ground  that 
he  had  never  got  his  money,  brought  a  suit  in 
the  Small  Cause  Court  against  the  present 
plaintiff  in  Maugh  1276,  and  upon  this  the 
plaintiff  brought  this  suit  against  the  putnee- 
dars for  the  arrears  of  rent  due. 

The  first  Court  dismissed  the  plaintiff's  suit, 
considering  that  it  was  not  a  suit  for  rent 
at  all,  that  it  was  a  suit  for  damages  on 
breach  of  contract,  that  a  portion  of  the  claim 
was  barred,  and  that  the  plaintiff  was  not 
entitled  to  a  decree. 

The  Judge  reversed  that  decision,  holding 
that  the  suit  was  properly  brought  for  rent, 
that  none  of  it  was  barred  inasmuch  as  the 
plaintiff  had  filed  the  suit  within  three  years 
of  the  time  when  she  came  to  know  that  the 
rent  had  not  been  paid  by  the  defendants 
when  the  decree  on  the  bond  was  passed 
against  her  in  Maugh  1276,  and  that  the 
claim  for  the  year  1 273  was  in  no  way  barred 
by  limitation. 

The  first  point  taken  in  special  appeal  is 
that  the  claim  for  the  year  1273  is  barred  by 
limitation  under  section  i,  clause  8,  Act  XIV. 
of  iSsg. 

According  to  the  words  of  the  section,  no 
doubt  it  would  be  so  ;  but  in  cases  of  this  kind 
the  circumstances  must  be  taken  into  consi- 
deration and  in  a  somewhat  similar  case  de- 
cided by  the  Privy  Council,  namely,  the  case 
of  Ranee  Surnomoyee,  reported  in  Vol.  XL, 
Weekly  Reporter,  page  5,  it  was  held  that 
the  landlord  was  not  debarred  from  his  reme- 
dy.   Without,  therefore,  going  to  the  extent 


of  saying  that  ignorance  of  a  defaalt  on  ttk 
part  of  the  putneedar  gave  the  plaintii 
a  fresh  cause  of  action,  we  think,  00  tJb^ 
principle  applied  in  Surnomo3'ee's  case,  till 
the  plaintiff  was  entitled  to  brings  this  sa| 
to  recover  the  rents  of  1273.  A|^ain,  it  | 
objected  that  whereas,  in  the  bond-suit  bron^ 
^y  Juggut  Chunder  Koondoo  against  tfal 
plaintiff,  she,  being  then  the  defendant,  ad* 
milted  that  the  money  had  been  paid  to  tlM 
bond-holder  by  the  putneedars,  she  is  ruam 
estopped  from  alleging  the  contrary  in  tfa^ 
suit.  In  the  first  place,  the  then  defendant 
did  not  admit  anything  of  the  kind  ;  all  afae 
did  was  to  make  an  allegation  in  her  defence 
to  the  effect  that  she  believed  that  the 
^^  Juggut  Chunder  Koondoo  had  been 
lied  by  the  payments  made  by  the  putn4 
dars,  and,  so  believing,  had  declared  that  the 
plaintiff's  claim  was  a  bad  one. 

The  third  and  last  objection  is  that  the 
plaintiff  adduced  no  evidence  to  rebut  the 
evidence  brought  forward  by  the  defendants 
to  show  that  the  payments  had  been  made. 
In  the  first  place,  as  the  defendants  admitted 
tenancy  and  also  the  amount  of  rent,  there 
was  nothing  for  the  plaintiff  to  prove.  The 
onus  was  on  the  defendants  to  prove  pay- 
ment; they  have  brought  their  evidence  00 
that  point,  and  the  Courts  below  have  found 
that  it  was  not  worthy  of  credit.  We  dis- 
miss the  special  appeal  with  costs. 


The  13th  May  1872. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  Judges. 

Hereditary  Occupancy—Evidence — 
Admission— Onus  Probandi. 

Case  No.  1386  of  1871. 

Special  Appeal  from  a  decision  passed  fy 
the  Judge  of  Purneah,  dated  the  2yth 
July  iSyr,  reversing  a  decision  of  the 
Moonsiff  of  that  district,  dated  the  rjik 
March  i8ju 

Phody  Biswas  and  others  (Plaintiffs), 
Appellants^ 

versus 

Mr.  A.  J.  Forbes  and  another  (Defendants), 

Respondents.  % 

Baboo  Tarucknath  Sen  for  Appellants. 
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hoQ^  Hem  Chunder  Banerjee  and  Bhyruh 
Chunder  Banerjee  for  Respondents. 

The  Court  declined  to  reg^ard  a  statement  by  defend- 
*s  pleader  that  L  was  the  previous  tenant,  and  that 
held  the  land  after  her  son  G,  as  an  admission  of 
atinuous  hereditary  holding^  as  of  rijjht  on  the  part 
defendant,  the  onuz  being  on  plaintiff  to  make  out  a 
Btinuous  holding  by  them  or  by  the  persons  under 

r^'hom  they  claimed. 
I  The  Judge  having  disbelieved  the  evidence  of  certain 
^rtgagors  as  to  plaintiff's  hereditary  occupancy »  was 
te  bound  to  take  into  consideration  certain  docu* 
ipicotary  evidence  {dakhilas)  which  were  sworn  to  by 
I  Ike  same  witnesses.  « 

.  Jackson^  J. — It  seems  to  us  that  this 
i^pcciai  appeal  fails.  The  ground  insisted 
Nqh  by  the  appellant's  pleader  is  that  in 
consequence  of  the  admission  made  by  the 
defendants  and  the  particular  case  which 
ihey  set  up,  namely,  that  of  a  relinquishment 
of  the  tenure,  the  burden  of  proof  was  wholly 
jm  them,  and  that  they  had  not  relieved 
ihemselves  of  that  burden.  But  this  was 
not  the  view  which  was  taken  by  the  Judge 
below,  nor  was  it  the  view  which  he  was 
boand  to  take. 

It  seems  to  have  been  supposed  that  the 
defendant's  pleader  admitted  a  continuous 
hereditary  holding  by  the  plaintiffs  and  those 
under  whom  they  claim.  The  examination 
of  the  defendant's  pleader  has  been  read  to 
ns,  and  it  does  not  show  this.    He  mentions 

i  that  Lallbnttee  was  the  previous  tenant,  and 
that  Lallbuttee  held  the  land  after  her  son 

;  Golack  Nath ;  but  we  cannot  give  this  state- 
ment such  efficacy  as  the  appellant's  pleader 
contends  for,  so  as  to  take  it  as  an  admission 

I  of  continuous  hereditary  holding  as  of  right 

I  on  the  part  of  the  plaintiffs.  That  being  the 
case,  it  was  for  the  plaintiffs  to  make  out  a 
continuous  holding  by  them  or  by  the  persons 
under  whom  they  clajm ;  and  as  they  failed 
to  do  so,  the  suit  must  be  dismissed. 

It  is  complained  that  the  Judge  has  not 

i    taken  certain  documentary  evidence  into  his 

consideration,  namely,  some  dakhiias  which 

were  sworn   to  by  certain  mortgagors.     If 

the  Judge  did  not.  believe  the  evidence  of 

these  mortgagors  when  they  deposed  to  the 

^    plaintiff's    hereditary  occupancy,   it   is   not 

likely  that  he  would  credit  them  when  they 

stated  that  they  attested   the  dakhiias.     If 

they  coald  swear  falsely  as  to  the  occupancy 

oi  the  land,  they  could  swear  falsely  as  to 

ihe  granting  of  the  dakhiias. 

The  appeal  is  dismissed  with  costs. 


The  13th  May  1872, 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  Judges. 

Parties— Mortgage— Contribution— Res  adindi- 
cata— Intervention— Reservation— Act  VI 1 1, 
of  1859,  ss.  2  and  73. 

Cases  Nos.  1391  and  1392  of  1871. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  21st  June 
jSytj  affirming  a  decision  of  the  Moon- 
siff  of  Pursah,  dated  the  iGth  Septem- 
ber i8yo. 

Syud  Mobafuck  Hossein  (Defendant), 

Appellant, 

versus 

Sheo  Gobind  Misser  (Plaintiff),  Respondent. 

Mr.  R.  E.  Tividale  for  Appellant. 

Baboo  Kalee  Kishen  Sen  for  Respondent. 

Defendant  having  in  his  hands  one-half  of  the  immove- 
able property  on  the  mortgage  of  which  the  loao  was 
originally  advanced,  was  held  to  have  been  properly 
sued  in  respect  of  half  of  the  original  liability,  no  ques- 
tion of  contribution  by  the  purchaser  of  the  other  half 

arising. 

Defendant  having  intervened  and  been  made  a  party 
under  s.  73,  Act  VIII.  of  1M59,  in  a  former  case  in  which 
not  only  was  no  decision  come  to,  but  the  decree  ex- 
pressly reserved  all  questions  as  between  himself  and 
plaintiff,  the  case  was  held  not  to  come  under  s.  2. 

Jackson,  J. — We  see  no  valid  ground  for 
this  special  appeal.  The  question  which  the 
special  appellant  raises,  with  regard  to  the 
equity  of  suing  him  in  respect  of  half  of 
the  original  liability,  appears  to  be  wholly 
untenab4e,  either  as  a  matter  of  law  or  of 
equity  and  good  conscience. 

The  defendant  has  in  his  hands  one-half 
of  the  immoveable  property  on  mortgage  of 
which  the  loan  was  originally  advanced. 
If  he  had  been  singly  sued  for  the  whole 
debt,  the  question  would  have  arisen  whether 
the  person  who  had  purchased  the  other  half 
would  be  liable  to  contribute.  But,  as  the 
case  stands,  we  can  see  no  ground  for  con- 
tending that  the  appellant  was  not  properly 

sued. 

Then  it  is  urged  that  this  matter  has  been 
disposed  of  by  a  previous  suit  in  which  Ram 
Pertaub  was  a  party.  Now,  it  seems  that  the 
present  defendant  was  not  originally  a  party 
in  that  case;  he  intervened  and  was  made, 
at  his  own  request,  a  pany  by  the  Court 
under  the  provisions  of  the  73rd  section. 
But,  at  the  conclusion  of  the  case,  it  was 
found  that  no  decision  could  be  come  to  as 

o 


63 


Civil 


THU  ITEIKLY    REPO&TBIL. 


Rulings, 


(.Vol.  XVUL 


between  him  and  the  plaintifT,  and  the  decree 
in  that  case  accordingly,  in  express  terms, 
reserved  all  questions  between  him  and  the 
plaintilT.  Therefore,  it  appears  to  us  that 
no  suit  on  the  same  cause  of  action  has  been 
heard  and  determined  between  these  same 
parties,  and  the  case  does  not,  therefore,  come 
under  section  2. 

As  it  is  ad  milled  by  boih  sides  that  one 
decision  will  govern  both  cases,  we  order 
that  both  appeals  be  dismissed  wiih  cosls. 


The  I4lh  May  1872. 

Present :     * 

The  Hon*ble  Sir  Richard  Couch,  A'/.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Jud^^e. 

Usttfnictoary  Mortg^age—Ekramama— Admis- 
sion—Interest— Waiver. 

Case  No   189  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhooty  dated 
the  20th  June  i8ji, 

Prosunno  Coomar  Mookerjee  and  others 
(Defendants),  Appellants, 

versus 

Baboo  Buldeo  Narain  Singh  (Plaintiff), 

Respondent, 

Baboo  Bhowany  Churn  Dutt  for  Appellants. 

Mr,  R,  E,  Twidale  and  Baboo  Rajender 
•  Nath  Rose  for  Respondent. 

In  a  former  suit  piaintiflf,  mortgagor,  under  a  usufruc- 
tuary irortgagfe  claimed  recovery  of  the  mortg^ajfed  pro- 
perty on  the  allegation  that  there  had  been  a  satisfaction 
of  the  principal  8uro  by  reason  of  the  profits  of  the 
estate  exceeding  12  per  cent,  interest,  but  having  failed 
to  prove  that  allegation,  his  suit  was  dismissed.  He 
now  sues  for  the  recovery  of  the  property  under  an 
ekrarnama  which  did  not  stipulate  for  payment  of  in- 
terest :  Hk  LD  ( I )  that,  though  possibly  plaintiff  ought 
to  have  deposited  the  amount  of  the  principal  money 
in  Court  when  he  filed  his  plaint,  yet  as  no  objection  on 
that  score  was  taken  at  the  first  hearing,  it  must  now  be 
considered  to  have  been  waived;  (2)  that  the  case  put 
forward  by  plaintiflF  in  the  former  suit  did  not  amount 
to  an  admission  that  there  was  an  agreement  to  nay  12 
per  cent;  and  (3)  that  even  if  it  d\d,  zs  the  ekrarnama 
upon  which  plaintiff  now  sued  did  not  stipulate  for  pay- 
ment  of  interest,  plaintiff  was  entitled  to  restoration  of 
the  property  on  payment  of  the  principal  alone. 

Conchy  C,J, — It  is  not  disputed  thai,  by 
the  terms  of  the  ekrarnama^  the  mortgagee 
was  to  have  possession  of  ihe  property.  It 
appears  that  there  was  no  stipulation  as  to 


the  pa>*ment  of  interest,  and  it  was  agreed 
that  the  mortgagor  should  be  entitled  to  have 
the  property  restored  to  him  on  payment  of 
the  principal  sum,  which  is  all  that  he  asks 
for  in  the  present  suit ;  and  the.  decree  declares 
that  he  is  entitled  to  have  back  the  property 
upon  depositing  in  Court  the  amount  of  the 
principal  sum. 

The  objection  is  taken  tliat  he  ought  to 
have  deposited  the  amount  of  the  principal 
money  in  Court  when  he  filed  his  plaint. 

Strictly  speaking,  possibly  he  ought  to 
have  done  so ;  but  then  the  objection  ought 
to  have  been  taken  at  the  first  hearing  of  the 
suit.  It  cannot  be  allowed  to  be  taken  now 
as  a  ground  for  dismissing  the  suit ;  it  was  a 
defect  which  might  have  been  cured  if  the 
objection  had  been  taken  at  the  proper  time. 
Not  having  been  taken  then,  it  must  be  con- 
sidered to  have  been  waived  by  the  defendant. 

Then,   with  regard  to  the  previous  pro- 
ceedings, we  consider  that  the  nature  of  the 
previous  suit  was  this ;  the  mortgage  was  a 
usufructuary  mortgage,  but  by  virtue  of  the 
Regulations,  if  the  profits  of  the  estate  ex* 
ceeded  1 2  per  cent,  interest  on  the  priadpal 
sum,  the  plaintiff  would  be  entitled  to  have 
the  surplus  applied  in  reduction  of  the  prfji- 
cipal,  because  the  defendant  could  not,  by 
means  of  the  usufructuary  mortgage,  get  more 
than  the  lawful  rate  of  interest ;  and  in  the 
former  suit  the  plaintiff  appears  to  have  al- 
leged that  there  had  been  a  satisfaction  oliht 
principal  sum  by  reason  of  the  pro6ts  ex- 
ceeding the  1 2  per  cent,  interest.     He  failed 
to  prove  that,'  and  his  suit  was  dismissed. 
Hut  the  case  which  he  then  put  forward  does 
not  amount  to  an  admission  that  there  vas    j 
an  agreement  to  pay  12  per  cent,  and  that 
the  terms  of  the  ekrarnama  were  different 
from  what  they  really  are ;  and,  even  if  his 
conduct  in  that  suit  could  be  treated  as  any 
kind   of  admission,  we  have   got  the  ekrar* 
nama  itself  before  us,  and  we  know  exactly 
what  are  its  terms,     liy  the  present  decree    | 
the  defendant  gets  all  that  by  his  contract  he 
was  entitled  to ;  he  was  to  have  the  use  of 
the  property  instead  of  the  interest,  and  be 
was  to  restore  it  upon  receiving  the  principal 
sum ;  and  the  plaintiff,  seeking  the  assistance 
of  the  Court  for  the  restoration  of  the  pro- 
perty to  him,  does  not  raise  any  equity  that  the 
defendant  should  have  something  more  than 
what  was  stipulated  for ;  he  is  only  entitled 
to  have  that  which  by  the  agreemSni  he  was 
entitled  to. 

The  appeal  must  be  dismissed  with  costs. 
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The  I4lh  May  1872. 
Present : 

The  Hon'ble  Sir  Richard  Coach,  A'/.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
J^dge. 

Mortgagee — ^Ambigaous  Description. 
Case   No.  195  of  1.87 1. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  0/ 
Sarun,  dated  the  22nd  May  iSjt, 

Shaikh  Sooltan  Ali  (Pauper-plaintiff), 
Appellant, 

versus 

Syad  Aftakur  Hossein  and  another 
(Defendants),  Respondents, 

Moonshee  Mahomed  Vusu/ioT  Appellant. 

Mr,  H,  E,  Twidale  for  Respondents. 

An  aiobi]fuotis  description  ia  a  mortgage  must  be 
taken  moai  strongly  against  the  mortgagor,  the  party 
>srho  coaveys  the  property. 

Couch,  C,y. — The  judgment  of  the  lower 
Court  in  this  case  appears  to  be  right. 
Looking  at  the  state  of  things  at  the  time 
the  mortgage  was  made,  the  description  in 
it  was  qnite  sufficient  to  pass  Fukhuria 
as  being  part  of  Mouzah  Bhujulpore  Fuk- 
huria. If  the  description  is  ambiguous,  it 
must  be  taken  most  strongly  against  the 
mortgagor,  the  party  who  conveyed  the 
property.  He  cannot  take  advantage  of  the 
ambiguity  and  say  that  this  property  did  not 
pass,  if  the  description  was  sulTicient  to 
pass  it,  having  regard  to  the  circumstance 
that  there  was  but  one  settlement,  and  that 
there  does  not  appear  to  have  been  any  dis- 
tinct description  of  Fukhuria  in  the  register. 
Ttiis  appeal  ought  not  to  have  been  brought, 
and  we  must  make  an  order  under  section 
309  for  recovery  of  the  stamp-duiy  which 
the  appellant  would  have  hai  to  pay  if  he 
hai  not  been  allowed  to  appeal  as  a  paifper. 
Theappeil  will  be  dismisseJ  with  costs. 


The  15th  May  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and   the    Hon'ble    W.    Ainslie, 
Judge, 

Witness— Default  to  Attend  (by  Defendant  when 
sammoned)— Lawful  Excuse— Act  VI H.  of 
W59»  s.  170. 

•Case  No.  206  of  1871! 

^'gular  Appeal  frx>m  a  decision  passed  by 
Me  Additional  Judge  of  Tirhoot,  dated 
Ihe  1^  May  i8ji. 


Baboo  Doorga  Dutt  Singh  (one  of  the 
Defendants),  Appellant, 

versus 

Jheengoor  J  ha  (Plaintiff),  Respondent, 

Baboos  Chunder  Madhub  Ghose,  BhoW' 
any  Churn  Dutt,  and  Gopat  Chunder 
Mookerjee  for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

A  defendant's  sayinsf  that  he  was  willing  to  attend, 
when  he  did  not  attend,  and  showed  no  reason  why  he 
could  not,  is  no  lawful  excuse  for  his  non-attendance 
when  summoned  to  attend. 

What  is  or  is  not  a  lawful  excuse  must  depend  on  the 
circumstances  of  each  case. 

Couch,  C,J, — The  plaintiff's  case  was 
that  the  consideration- money  which  he  had 
given  the  bond  was  not  actually  paid  at  the 
time,  and  that  subsequently  only  a  small 
portion  of  it  had  been  paid  by  the  defendant, 
and  he  sought  to  have  the  remainder  paid  to 
him,  which  he  was  entitled  to  if  ii  had  not 
been  paid. 

He  called  two  witnesses  who  were  present 
at  the  time  the  bond  was  given,  and  who 
stated  that  the  money  was  not  paid  over, 
and  he  said  that  he  was  willing  to  abide  by 
what  the  defendant  deposed,  and  he  asked  to 
have  the  defendant  summoned.  He  may 
well  have  thought  that  it  would  not  be  suffi- 
cient for  him  to  obtain  a  decree  that  the  two 
witnesses  that  he  had  should  depose  only  to 
the  non-payment  of  the  money,  because  he 
would  feel  that  he  had  to  meet  the  recital  in 
the  bond  that  the  money  had  been  paid.  It 
seems  to  us  that  there  is  nothing  to  lead  to 
the  supposition  that  the  offer  which  he  made 
to  abide  by  what  the  defendant  deposed  to 
was  not  a  bond-Jide  one,  and  that  it  was  a 
mere  excuse  or  pretence  on  his  part.  He 
asked  that  the  person  who  must  know  the 
troth  with  regard  to  this  matter,  and  whose 
evidence,  if  given  in  his  favour,  would  be  deci- 
sive, might  be  examined,  and,  as  he  was  enti- 
tled to  do,  that  the  defendant  might  be  sum- 
moned to  appear.  Ic  cannot  be  said  that  he 
had  given  no  evidence  in  the  case,  for  he 
had  given  some;  and  probably  he  did  not 
call  the  other  persons  who  were  present  or 
the  witnesses  to  the  bond,  because  he  had 
reason  to  think  that  they  would  not  tell  the 
truth  if  Lhey  were  examined. 

The  question  in  the  case  is,  whether  the 
defendant  being  summoned  to  attend  failed  to 
comply  with  the  order  without  lawful  excuse. 
There  is  nothing  in  the  case  to  show  that  he 
had  any  lawful  excuse.  He  seems  to  have 
I  made  what,  as  far  as  we  can  see,  was  a  mere 
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excuse  for  not  coming,  a  mere  evasion  of  the 
order  of  the  Court,  and  an  endeavour  to  put 
off  giving  evidence.  His  saying  he  was  will- 
ing to  attend,  when  he  did  not  attend,  and 
showed  no  reason  why  he  could  not,  is  worth 
nothing. 

We  were  referred  to  some  cases  in  the 
course  of  the  argument  from  Marshall's  Re- 
ports and  the  Weekly  Reporter.  We  think 
each  case  under  this  section  must  be  looked 
at  with  reference  to  its  own  circumstances. 
The  question  being  whether  there  was  a  law- 
ful excuse  or  not,  the  decision  in  one  case 
can  scarcely  be  a  guide  to  the  decision  in 
another,  unless  the  Court  had  given  the  facts 
of  the  case,  and  we  could  see  precisely  on 
what  materials  the  decision  was  come  to. 

We  think  the  Judge  was  justified  in  mak- 
ing the  order*  which  he  did,  and  we  cannot 
see  how  he  could  have  come  to  a  different  con- 
clusion. The  appeal  must  be  dismissed  with 
costs. 


The  15th  May  1872. 

Presenl : 

The  Hon'ble  Sir  Richard  Couch,  Kl..  Chief 
Juslice^  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Alluvial  Land— Assessnent  of  Re-formation— 
Jnrisdiction— Suit— Act  IX.  of  1847,  as.  6  &  9. 

Case  No.  220  of  187 1. 

Regular  Appeal  from  a  decision  passed  by 
Ihe  SuhordinaU  Judge  of  Shahabad^ 
daUd  the  i2lh  July  1871. 

Dewan  Ramjewan  Singh  and  another 
(Plaintiffs),  Appellants, 

versus 

The  Collector  of  Shahabad  (Defendant), 

Respondent. 

Baboos  Romesh  Chunder  Miller  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

I.and  which,  upon  inspection  of  the  Survey  Map,  | 
appears  to  have  been  added  to  an  estate,  although  it  may  ; 
be  a  re-fornnation  upon  the  old  site,is  liable  to  assessment 
under  section  6,  Act  IX.  of  1847,  and  no  suit  will  lie  in  a  | 
Civil  Court  against  the  orders  of  the  Board  of  Revenue  I 
in  such  a  matter.  1 


Semble. — Such  case  would  fall  also  under  section  9 
of  that  Act. 

Couch,  C.J. — Th«  case  which  is  stated 
in  the  plaint,  and  which  must,  for  the  pur- 
pose of  this  appeal,  be  considered  to  be  the 
true  state  of  facts,  is  that  "  from  the  time 
*'  of  the  Decennial  Settlement  and  the  mea- 
''surement  of  1206  F.  S.,  and  for  a  long 
''  time  subsequently,  the  land  so  settled  re- 
*'  mained  in  its  pristine  condition  without 
''  the  slightest  change  by  diluvion  and  alia* 
^'  vion ;  only  a  short  time  previous  to  the 
"survey  of  1844,  a  small  tract  of  land  out 
"  of  the  aforesaid  land  was  washed  away 
"  and  submerged  by  the  river,  but  which 
*^  subsequently  re-forming  remained  as  before 
*'  in  your  petitioner's  possession." 

Therefore,  at  the  time  of  the  passing  of 
Act  IX.  of  1847,  ^  portion  of  the  land  was 
washed  away  or  submerged ;  and  the  estate 
which  was  surveyed,  and  the  sur%-ey  oC 
which  was  approved  by  section  4  of  the 
Act,  was  the  estate  without  that  portion. 
If  instead  of  there  being  a  re-formaiion,  as 
is  stated,  there  had  been  a  further  washing 
away  or  submerging  of  the  land  which 
appeared  in  the  survey  approved  by  the  Act, 
the  proprietor  would  have  been  entitled 
under  section  5  to  have  claimed  a  deduction 
from  the  jumma  of  the  estate.  That  sec- 
tion says :  **  Whenever,  on  inspection  of 
"  any  such  new  map,  it  shall  appear  to  the 
'*  local  revenue  authoriiies  that  land  has  been 
"  washed  away  from,  or  lost  to,  any  estate  pay* 
"  ing  revenue  directly  to  Government,  they 
"  shall,  without  loss  of  time,  make  a  deduc- 
tion from  the  sudtler  jumma  of  the  said 
''estate  equal  to  so  much  of  the  whole 
"  sudder  jumma  of  the  estate  as  bears  to 
''the  whole  the  same  proportion  as  the 
"  mofussil  jumma  of  the  land  lost  bears  to 
''the  mofussil  jumma  of  the  whole  estate; 
"  or  if  the  land  lost  cannot  be  ascertained  to 
"  the  satisfaction  of  the  local  revenue 
"  authorities,  then  the  said  local  revenue 
"  authorities  shall  make  a  deduction  from 
"  the  sudder  jumma  of  the  estate  equal  to 
"  so  much  of  the  whole  sudder  jumma  of 
"  the  estate  as  bears  to  the  whole  the  same 
"  proportion  as  the  land  lost  bears  to  the 
"  whole  estate." 


I  fi 


*That  the  plaintiff  get  a  decree  against  defendant 
No.  I  (who  waa  cited  as  a  witness),  and  that  the  latter 
pay  the  costs  of  the  plaintiff  as  well  as  of  the  other 
defendant. 


That  section  having  provided  for  a  loss  of 
a  portion  of  the  estate  appearing  upon  (he 
inspection  of  the  new  map,  Section  6  pro- 
vides that  "  whenever,  on  Inspection  of  any 
"  such  new  map,  it  shall  appear  K(f  the  local 
"  revenue  authorities  that  land  Has  been 
"  added  to  any  estate,  paying  revenne  directly 
"to  Government,  they  shall  withogt  delay 
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"  assess  the  same  with  a  revenue  payable  to 
"Government  according  to  the  rules  in 
"force  for  assessing  alluvial  increments, 
•*and  shall  report  their  proceedings  forth- 
"with  to  ihc  Sudder  Board  of  Revenue, 
"whose  orders  thereupon  shall  be  6nal/' 

We  think  we  must  read  these  two  sections 
together;  and  that  since,  in  this  case,  there 
has  been  an  addition  to  the  estate  appearing 
opon  the  inspection  of  the  new  map, 
although  it  is,  as  stated  in  the  plaint,  a  re- 
formation upon  the  old  site,  it  comes  within 
section  6  and  is  land  added  to  the  estate. 

The  decision  of  the  Privy  Council  is  a 
decision  with  regard  to  the  property  in  the 
land  which  is  so  re-formed,  that  is,  where  the 
land  which  was  formerly  lost  to  the  pro- 
prietor by  being  washed  away  or  submerged, 
is  re-formed  upon  the  old  site,  and  the  boun- 
daries can  be  traced,  the  land  so  re-formed 
belongs  to  him.  But  that  decision  does  not 
touch  the  construction  of  this  Act,  which 
seems  to  have  been  intended  to  provide  in  a 
simple  way  for  the  case  where,  upon  the  in- 
spection of  the  new  map,  there  appears  either 
to  have  been  a  loss  of  land  to  the  estate  or 
an  addition  to  it  as  it  appeared  on  the 
former  survey. 

It  appears  to  us  that  this  is  a  case  coming 
within  section  6,  where  power  is  given  to 
assess  the  land  which  had  been  re- formed,  and 
tben  the  same  section  says  expressly  that 
the  orders  of  the  Sudder  B^ard  of  Revenue 
shall  be  final  in  such  a  matter.  If  the  pre- 
sent plaintiflf  had  any  case  at  all,  it  was  one 
for  the  consideration  of  the  Sudder  Board 
of  Revenue,  and  not  for  a  suit  in  a  Civil 
Court. 

Besides  that,  the  9th  section  says  that  no 
action  shall  lie  against  the  Government  or 
any  of  its  oflicers  on  account  of  anything 
done  in  good  faith  in  the  exercise  of  the 
powers  conferred  by  this   Act.    The   Col- 
lector, here,  was  exercising  the  powers  con- 
ferred by  the   6th   section  in  determining 
that  the  land  which  appeared,  on  inspection 
of  the  new  map,  to  be  added  to  the  estate  was 
liable  to  assessment,  and  was  undoubtedly 
acting  in  good  faith.     The  case  seems  to 
come  not  only  within  section  6,  but,  if  it 
l^ad  been  necessary  to  rely  upon  section  9, 
>t  comes  also  within  that  as  a  case  where  the 
P^ers  of  the  Act  were  being  exercised  by 
an  officer  of  Government  in  good  faith. 

We  think,  therefore,  that  the  present  suit 
^  not  lie,  and  that  the  judgment  of  the 
**cf  Court  dismissing  it  ought  to  be  con- 
waied.  The  appeal  will  be  dismissed  with 
costs. 


The  I5ih  May  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'bJe  W.  Ainslie, 
Judge, 

Usafmctuary  Mortgage—Suit  by  Mortgagor  for 
Possession— -Account  (Effect  of) — Interest — 
Onus  Probandi—Costs. 

Case  No.  29  of  1871. 

f 

Regular  Appeal  from  a  decision  parsed  by  the 
Subordinate  Judge  of  Patna,  dated  the  6th 
December  i8yo. 

Baboo  Kullyan  Dass  (Defendant), 
Appellant^ 

versus 

Baboo  Sheo  Nundun  Purshad  Singh, 
♦  (Plaintiff),  Respondent. 

Mr,  C,  Gregory  for  Appellant. 

Baboo  Vnnoda  Purshad  Banerjee 
for  Respondent. 

In  a  suit  to  recover  possession  of  land  in  the  posses* 
sion  of  the  mortp^agee  under  a  usufructuary  mortgage 
(which  is,  in  reahty,  a  suit  between  the  mortgagor  and 
mortgagee  for  an  adjustment  of  the  account  between 
them),  if  upon  taking  an  account  it  appears  that  the 
mortgagee  has  been  fully  satisfied, the  mortgagor  is  not 
only  entitled  to  have  the  property  back,  but  (the  deci- 
sion in  Marshall's  Rep.,  p.  112,  being  overruled)  the 
Court  is  bound  as  a  Court  of  Equity,  and  acting  upon  the 
principle  that  it  is  always  the  aim  of  a  Court  of  Equity 
to  finally  determine  as  tar  as  possible  all  questions  con- 
cerning the  subject  of  the  suit,  to  cause  an  account 
to  be  taken  up  to  the  time  of  the  decree,  the  account 
so  taken  being  considered  binding,  and  the  parties  not 
being  at  liberty,  except  under  peculiar  circumstances, 
to  re-open  it  in  another  suit. 

In  seeking  to  have  the  account  taken  and  to  have  it 
ascertained  whether  the  mortgagee  has  by  means  of  the 
usufructuary  mortgage  obtained  more  than  12  per  cent, 
interest,  and  if  so,  that  the  surplus  may  be  applied  in 
reduction  of  the  principal,  the  mortgagor  is  not  asking 
the  Court  to  authorize  a  departure  from  the  agreement 
of  the  parties  (where  there  is  one)  that  the  mortgage- 
debt  should  bear  no  interest  during  a  certain  period. 

The  onus  is  on  the  mortgagor  to  prove  that  the  prin- 
cipal sum  has  been  paid  or  satisfied ;  and  on  the  mort* 
gagee  to  show  what,  if  anything,^  is  due' to  him  for 
interest. 

Failure  of  the  mortgagee  in  his  duty,  as  trustee  for 
the  mortgagor,  to  keep  accounts,  and  to  produce  proper 
accounts,  is  to  be  regarded  as  misconduct  which  ought  to 
be  taken  into  consideration  upon  the  question  of  costs. 

Couch,  CJ. — The  plaint  in  this  case 
sought  to  recover  certain  property  which  had 
been  mortgaged  by  an  usufructuary  lease 
dated  the  20th  Bhador  1222  F.  S.,  and  an 
ekrarnama  dated  the  21st  Assar  1224  F.  S., 
executed  by  the  widow  of  Raja  Juswant 
Singh,  the  ancestor  of  the  plaintiff,  and  by 
other  co-sharers  of  the  plaintiff,  and  asked 
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that  these  two  instruments  should  be  declared 
void,  the  ground  of  the  suit  being  that  the  mort- 
gagee had,  by  the  enjoyment  of  the  property 
and  the  receipt  of  the  profits  thereof,  been 
paid  of!  all  that  was  due  to  him  in  respect 
of  principal  and  interest. 

Now,  asking  that  the  deeds  should  be 
declared  void  is  of  course  not  correct ;  what 
is  meant  is  that  the  mortgage  should  be 
declared  to  be  satisfied,  and  the  plaintiff  en- 
tilled  to  have  back  the  property. 

In  a  case  in  Marshall's  Reports,  page  1 12, 
it  was  decided  that,  in  a  suit  to  recover 
possession  of  land  in  the  possession  of  the  mort- 
gagee under  a  usufructuary  mortgage,  the 
only  question  in  issue  is  whether  the  plaintiff 
is  entitled  to  ent^r  into  possession,  and  that 
the  finding  of  the  Judge  that  a  specific  sum 
is  still  due  is  not  conclusive  between  the 
parties,  but  may  be  disproved  in  another  suit, 
and  such  finding!  therefore,  is  not  the  subject 
of  appeal.  * 

We  are  unable  to  concur  in  that  view  of 
the  nature  of  a  suit  of  this  description.  The 
suit  is,  in  reality,  in  our  opinion,  a  suit 
between  the  mortgagor  and  mortgagee  for  an 
adjustment  of  the  account  between  them.  If, 
upon  taking  the  account,  it  appears  that  the 
mortgagee  has  been  fully  satisfied, the  plaintiff, 
the  mortgagor,  is  entitled  to  have  back  the 
properly,  and  thfe  Court  would  make  a  decree 
for  that  purpose;  but  we  think  that  the 
question  in  the  suit  is  not  simply  whether 
the  plaintiff  is  entitled  to  have  the  property 
back,  and  that  the  Court  being  a  Court  of 
Equity  and  acting  upon  the  principle  that  it 
is  always  the  aim  of  a  Court  of  Equity  to 
finally  determine  as  far  as  possible  all  ques- 
tions concerning  the  subject  of  the  suit,  the 
account  should  be  taken  up  to  the  time  of 
the  decree,  and  the  account  so  taken  should 
be  considered  to  be  binding,  and  the  parties 
should  not  be  at  liberty,  except  under  peculiar 
circumstances,  to  re- open  it  in  another  suit. 
Therefore,  in  the  present  case,  we  think  we 
must  deal  with  the  suit  as  one  for  the  adjust- 
ment of  the  account,  to  be  followed  by  a 
decree  according  to  what  shall  appear,  on 
taking  the  account,  to  be  the  right  either  of 
the  plaintiff  or  the  defendant. 

The  first  objection  which  was  raised  on 
the  part  of  the  appellant  was  that,  in  taking 
the  account,  interest  ought  to  have  been 
allowed  upon  the  22,500  rupees  from  the 
year  1224  to  the  year  1235. 

Upon  this  the  document  to  be  looked  at 
is  the  ekrarnama  of  the  21st  Assar  1224. 
It  recites  that  there  had  been,  on  account  of 
it,oti    sicca   rupees   bearing   no   interest, 


a  grant  in  churna  of  1,000  beegahs  of 
Mouzah  Suroota,  of  which  the  annul 
revenue  is  1,001  sicca  rupees,  from  1225 
to  1235  to  Baboo  Kishen  Doss  Mahajnn, 
and  that  the  sum  of  1 1,01 1  rupees  would  be 
repaid  up  to  the  term  of  ihe  lease ;  it  also  re- 
cites that,  on  account  of  an  advance  of  16.3S4 
sicca  rupees,  the  said  Baboo  Kishen  Doss 
Sahoo  holds  a  lease  of  Mouzahs  Gunga Chuck, 
Sawdah,  &c.,  for  six  years,  commencing-  from 

1223  to  1228,  at  an  annual  rent  of  1201  sicca 
rupees,  which  on  account  of  interest  for  the 
aforesaid  churna  is  entered.  Then  it  refers 
to  2,000  rupees  on  account  of  an  assignment  of 
5,500  rupees  having  been  taken  from  the  said 
Baboo  Kishen  Doss  Sahoo,  and  been  applied 
to  the  payment  of  the  revenue  of  the  Jageer 
Mehal  of  Nawab  Moneerooddeen  Dowlab  in 
Pergunnah  Anval,  and  then  to  a  sum  of  1 5,ocx) 
rupees  usufructuary  leases  of  Mouzah  Jugro 
Mainpoora,  and  says  the  mortgagor  had  exe- 
cuted two  usufructuary  leases  from  1220  to 

1224  to  122S,  and  that  at  the  close  of  1222 
F.  S.  the  proprietary  villages  in  Pergunnah 
Arwal  were  sold  by  auction  by  the  Collector 
of  Behar  ;  it  then  also  refers  to  a  sum  of  1,500 
rupees  being  due  to   Baboo   Kishen   Doss 
Sahoo   by  him   and   proceeds:    **  I    conse- 
quently do  promise  and  engage  in  writing 
to  pay  the  sum  of   16,384  rupees,  the  zur- 
i-peshgee  of  Mouzahs  Gunga  Chuck,  Saw- 
dah, (&c.,  and  22,500  rupees  aforesaid,  aggre- 
gating 33,884  rupees,  at  the  close   of  the 
lease  of  Mouzah  Gunga  Chuck,  Sawdah,"  ^. 
— that  being  the  lease  for  six  years  which 
commences  from  1 2  23  to  1 228.    "In  the  event 
**  of  my  not  paying  the  aforesaid  sum  of  moner. 
*'  the  usufructuary  leases  of  the  said  Gunga 
**  Chuck  at  the  rental  above  slated  on  account 
"  of  interest  on  the  said  sum  shall  be  maintain- 
"  ed  and  continued,  and  after  the  payment  of 
"  Rs.   11,500    (it    should    be    Rs.     11,011) 
"covered  by  the  usufructuary  lease  of  the 
''  said  Mouzah  Surouta,  the  said  Sahoo  \i'ill 
"receive  this  annual  rent  from  1236  Fuslte^ 
"  and  will  continue  to  hold  the  Mouzah  until 
"the   payment  of  Rs.   22,500  aforesaid  in 
"one  lump  sum."     Then,  from  1236  F,  S., 
here  is  a  mortgage  by  way  of  usufructuary 
lease  for  the  22,500  rupees,  and  nothing  is 
said  about  interest ;  but  then  it  proceeds  thus : 
"The  said  Sahoo  will  not  demand  from  me 
interest  on  Rs.  22,500  from   1225  to  1235 
F.  S."    Therefore,  there  is  an  express  agree-  • 
ment  that  interest  on  the  22,500  rupees  shall 
not  be  paid  for  that  period ;  and  st  may  be 
taken   also  as  an   implied  agreement  that 
after    1235    Fialee    that    sum    shall    bear 
interest. 


187J.] 


Ctvtl 


TUB   WMKLV   KBPORTEK. 


Rulings. 


6y 


It  was  argued  on  behalf  of  the  appellant 
that  as  the  plaintiff  in  this  suit  seeks  the 
assistance  of  this  Court,  and  asks  to  have  the 
accounts  taken,  and  the  mortgage  declared  to 
be  satisfied,  the  Court  ought  to  impose  upon 
him  the  obligation  to  pay  the  interest  on  this 
22,500  rupees  from  1225  to  1235. 

No  doubt,  the  rule  is  that,  where  a  party 
seeks  the  aid  of  a  Court  of  Equity,  the  Court 
will  make  him  do  equity  before  it  will 
grant  him  relief.  But  here  all  that  the 
plsJntiff  is  seeking  is  that  which  he  is,  by 
irirtue  of  the  law  which  prevented  more  than 
u  per  cent,  interest  being  taken,  entitled  to, 
m.,  to  have  the  account  taken  and  to  have  it 
ascertained  whether  the  mortgagee  has,  by 
means  of  these  usufructuary  mortgages,  ob- 
tained more  than  12  percent,  interest ;  and  if 
he  has,  that  the  surplus  may  be  applied  in  re- 
duction of  the  principal — he  is  certainly  not 
seeking  that  which  would  authorize  the 
Court  to  depart  from  the  agreement 
of  the  parties  that  this  sum  should  not  bear 
interest  during  those  years.  We  can  see 
no  equity  in  obliging  him  to  pay  interest  for 
the  period  that  the  mortgagee  had  agreed 
that  he  should  not  receive  interest  for.  The 
accounts  ought  to  be  taken  fairly  between 
the  parties ;  but  they  ought  to  be  taken 
according  to  their  contract,  subject  to  any 
alteration  which  may  be  imposed  upon  them 
by  reason  of  the  law  which  prevented  more 
than  12  per  cent,  interest  being  taken. 

The  next  question  is  whether  the  mort- 
gages had  been,  satisfied  some  years  before 
the  suit  was  brought.  Where  the  plaintifiF 
alleges,  as  he  did  in  this  case,  that  the  mort- 
gages  were  satisfied,  and  that  he  was  entitled 
to  have  back  the  property,  the  onus  is  upon 
him  10  show  that  to  be  the  fact ;  he  must 
Wrtainly  give  some  evidence  to  satisfy  the 
Court  that  what  he  alleges  is  the  truth,  and 
wat  he  is  entitled  to  have  back  the  property. 

In  the  present  case,  he  appears  to  have 
given  no  evidence  of  that ;  in  his  plaint  he 
n^ade  a  general   allegation  that  it  was  so, 
accompanying  it  with  a  statement  which,  it 
I  ^  be  said,  is  on  the  face  of  it  improbable, 
°«cau8e,  according  to  him,  the  revenue  of  the 
property  during  a  long  series  of  years,  com- 
mencing in  1336  F.  S.,  and  coming  down 
w  1270,  was  precisely  of  the  same  amount. 
VJoviously  that  is  an  imaginary  account  of 
«c  revenue,  and  he   has  not  attempted   in 
^  ^ay  to  show  what   it   really  was.     It 
^jot  be  supposed  that,  if  the  estate  in  1270 
P"wuced,#a8  he  says,  4i950  rupees,  it  pro- 
Jr*^  the  same  sum  in    1236  and  in  all 
««  wucrmcdiate  years. 
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The  Judge,  then,  seeing  this,  appears  to 
have  directed  his  attention  to  the  evidence 
which  the  defendant  gave.  After  speaking 
of  the  papers  which  the  defendant  had  filed, 
namely,  the  jummadundee  papers  from  1251 
to  1256  and  from  1261  to  1262,  as  far  as 
Surouta  is  concerned,  and  from  1261  to 
1264,  1265,  1267,  1268,  1269,  and  1274,  as 
regards  Gunga  Chuck,  he  says:  "These 
*'  papers,  it  is  to  be  observed,  are  not  borne 
"  out  by  the  luggui  papers  filed  by  the  de- 
''fendant  in  rent-suits  instituted  by  him. 
"  The  very  appearance  of  these  papers 
*'  shows  that  they  are  not  original  collection** 
"papers;  had  they  been  such,  they  would 
"  undoubtedly  have  corresponded  with  other 
"  documents  filed ;  they  appear  to  me  to  have 
"been  got  up  for  the  occasion."  He  then 
speaks  of  a  Memorandum  Book  which  the 
defendant  had  filed  as  being  pregnant  with 
the  gravest  possible  suspicion,  and  as  not 
appearing  to  have  been  kept  regularly  from 
1236  to  1277,  and  he  says  he  cannot  believe 
that  the  book  is  bond  fide.  But,  then,  the 
Judge  seems  to  have  considered  that,  although 
those  documents  and  this  evidence,  produced 
by  the  defendant,  was,  as  he  says,  open  to  the 
gravest  possible  suspicion,  yet,  there  being 
nothing  else  in  the  case  before  him,  he  was 
at  liberty  to  make  use  of  it  at  all  events 
against  the  defendant,  and  to  say  whether, 
upon  it,  the  case  of  the  plaintiff  was  not  made 
out.  He  says,  in  a  subsequent  part  of  his 
judgment:  "The  accounts  appended  in  the 
"  plaint  do  not  appear  to  have  been  adjusted 
"from  unimpeachable  figures  and  facts; 
"thej-efore  they  cannot  be  implicitly  relied 
"  upon.  In  order  to  obviate  difficulties  which 
"  surrounded  the  case,  I  have  adopted  defend- 
" ant's  figures  in  the  manner  following:  The 
''  jummahundee  papers  filed  by  him  were  care- 
"  fully  examined,  an  average  rate  per  each 
"  village  was  struck,  and  from  these  averages 
"  a  second  average  was  made.  The  result  thus 
"obtained,  viz ,  Rs.  2-6-9^  per  beegha,  was 
"  adopted  to  be  the  rate  of  assessment ;  this 
"was  multiplied  by  the  area  which  the  de- 
"  fendant's  papers  furnished,  viz.^  2,387  bee- 
"gahs  7  cottahs,  and  the  product  was 
"  Rs.  5,803-13-11,  which,  of  course,  re- 
"  presents  the  gross  receipts,  from  which 
"  collection- charges  were  deducted,  and  the 
"  net  balance  was  placed  against  thej  defend- 
"  ant's  claim  to  interest.''  He  then  makes 
out  a  tabular  statement,  in  which,  commen- 
cing in  the  year  1236,  he  takes  the  total 
amount  of  zur-i-peshgee  at  Rs.  41,467-4-3, 

the  difference  being  caused  by  the  sicca  ru- 
pees being  converted  into  Company's  rupees ; 
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he  then  takes  Rs.  4,977-a  as  the  interest  | 
upon  that  at  12  per  cent.,  making  a  total  of 
Rs.  46,450-6-3;  then  he  takes  the  gross 
receipts  at  the  amount  which  he  had  stated, 
namely,  Rs.  5,803-13*11,  and  taking  col- 
lection-charges at  Rs.  580-6-3,  he  shows 
%  net  balance  of  Rs.  5,223-7-9,  being  in 
excess  of  the  interest.  Consequently,  if  that 
is  a  correct  way  of  taking  the  account,  and 
the  tabular  statement  is  supported  by  the 
evidence,  there  would  be  a  gradual  reduction 
of  the  principal ;  and  according  to  the  tabular 
statement,  the  principal  sum  would  have  been 
paid  off  in  the  year  1 261,  and,  from  that  date, 
diere  would  be  a  balance  in  favour  of  the 
plaintiff;  and  taking  the  amount  of  the  mesne- 
piofits  for  the  last  six  years,  which  was  all 
diat  the  plaintiff  could  claim,  he  made  a 
decree  in  plaintiff's  favour.  ; 

Now,  it  seems  that  there  are  two  errors  in  . 
this  mode  of  dealing  with  the  case.     In  the  ' 
first  place,  he  appears,  in  taking  the  average  I 
quantity  of  beegahs,  namely,  2,387  beegahs  > 
7  cottahs,  to  have  divided  by  eight,  whereas 
in  some  of  the  items  of  which  the  average  was 
made  up,  the  papers  were  for  nine  years  instead  \ 
of  eight;  and,  in  taking  this  average,  there  is 
an  error  which  amounts,  when  it  comes  to  be 
calculated,  to  a  sum  of  Rs.  385  annually, 
which  would  be  sufficient,  according  to  his 
tabular  statement,  to  turn  the  scale ;  and,  in- 
stead of  there  being  a  surplus,  after  payment 
of  interest,  there  would  be  a  slight  deficiency. 

But  that  is  not  the  only  error  which  he 
has  fallen  into;  there  is  one  more  serious 
than  that.  He  says  that,  in  ascertaining 
the  average  rate,  namely,  Rs.  2-6-9^  per 
beegah,  the  average  rate  for  each  village  was 
struck,  and,  from  these  averages,  a  second 
average  was  made.  Now,  it  appears  that, 
with  regard  to  the  several  villages,  two  of 
them  had  a  lower  rate  than  the  Rs.  2-6-9^, 
and  one  was  at  a  very  much  lower  rate ;  it 
appears  also  that  the  villages  where  the  rate 
was  lower,  and  especially  so  in  the  case  in 
which  the  rate  was  very  much  lower,  con- 
tsuned  a  considerably  larger  quantity  of  land 
than  the  villages  where  the  rate  was  high ; 
and,  when  the  figures  come  to  be  looked  at, 
it  is  obvious  that  the  taking  this  second 
average  was  a  fallacious  mode  of  calculation ; 
Instead-  of  bringing  out  a  fair  average  for 
the  whole  quantity  of  the  land,  it  brought 
out  a  larger  amount  than  it  ought  to  have 
been. 

The  mode  in  which  the  rate  ought 
to  have  been  calculated,  and  which  there 
was  no  difficulty  in  using,  was  to  take  the 
average  rate  for  each  village;  and,  if  that 


is  taken,  it  is  found  that,  after  deduciini 
collection-charges,  the  sum  which  woi 
be  applicable  to  the  payment  of  the  inten 
of  the  mortgage  would  be  4,266  ni] 
which  falls  considerably  below  the  amount  o^ 
the  interest,  that  being  4.977  rupees.  It  h 
therefore,  clear  that,  if  the  account  had  b< 
correctly  taken  upon  such  evidence  as  thei 
was  before  the  Judge,  the  result  would  hav< 
been  that,  instead  of  there  being,  from  XiTm 
to  time,  a  surplus  application  to  the  redoctii 
of  the  principal  sum,  there  would  not  hai 
been  sufficient  to  satisfy  the  interest,  and  1] 
would  have  been  accordingly  falling  ial 
arrears.  Therefore,  the  case  of  the  plaintiff^ 
upon  such  evidence  as  there  is  in  the  sui( 
f  ai  Is.  The  principal  sum  has  not  been  paid 
satisfied,. and  he  is  not  entitled  to  have  baci 
his  property. 

But  then  we  have  to  say,  in  order,  as  wqI 
said,  finally  to  determine  as  far  as  possible! 
all  questions  concerning  the  subject  of  the 
suit,  what  sum  ought  to  be  declared  to  be 
due  from  the  plaintiff,  upon  the  payment  of 
which  he  would  be  entitled  to  have  back  the 
property:  in  other  words,  we  have  to  say 
whether  anything  is  now  payable  to  the 
defendant,  the  mortgagee,  beyond  the  prin- 
cipal sum. 

Now,  in  considering  this  part  of  the  case, 
the  conduct  of  the  defendant  in  not  keeping 
and  producing  accounts  becomes  very  im- 
portant. Before,  we  were  inquiring  whe- 
ther any  thing  was  due  to  the  plaintiff  npon 
such  accounts  as  the  defendant  had  produced, 
and  those  accounts  could  fairly  be  nsed 
against  the  defendant.  But  when  the  ac- 
count has  to  be  taken  in  favour  of  the 
defendant,  he  is  to  show  what,  if  anything, 
is  due  to  him  for  interest.  Then  his  acconnts 
are  not  to  be  regarded  as  perfectly  true  and 
correct.  He  ought  to  have  kept  proper 
accounts,  and  furnished  the  Court  with  the 
means  of  seeing  what  interest  is  still  really 
due  to  him,  if  any  is.  If  he  has  misconduct- 
ed himself  with  regard  to  keeping  the  ac- 
counts of  this  properly,  and  has  failed  to 
produce  proper  evidence  before  the  Court  of 
the  amount  of  his  receipts  in  respect  of  it, 
the  consequences  must  fall  upon  him.  The 
Court  is  unable  to  say,  upon  such  evidence  as 
the  defendant  has  produced,  what  amount 
beyond  the  principal  sum  is  really  due  to 
him.  He  has  not  acted  in  the  way  in  which, 
as  mortgagee,  and  as  trustee  for  the  mort- 
gagor, he  was  bound  to  do,  and  ^e  has  not 
produced  to  the  Court  the  accounts  which 
he  ought  to  have  produced  if  he  sought  to 
have  a  decree  made  in  his  favour.  ^ 
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It  appears  to  us,  therefore,  upon  such  evi- 
dence as  there  is  before  us,  that  the  defendant 
ts  entitled  to  be  repaid  the  principal  sum  ; 
but  that  no  decree  can  be  made  declaring 
him  to  be  entitled  to  any  further  sum.     The 
decree  of  the   lower  Court  will   be  altered  ' 
by  declaring  that  there  is  still  due  to  the 
defendant  the  principal  sum  secured  by  the 
mortgage,  namely,  Rs.  41, 476-9-3,  and  that, 
on  payment  of  that,  the  plaintiff  may  redeem 
the  properly ;  but,  if  there  is  any  delay  in 
making  that  payment,  then  the  plaintiff  would 
be  liable  to  pay  interest  upon   the  money 
from  this  time,  and  in  taking  an  account 
of  the  interest  which  may  be  found  due  from 
him  from  the  date  of  this  decree,  allowance 
will  have  to  be  made  for  the  revenue  or 
profits  of  the   estate   which  the  defendant 
may  receive.     The  account  must  be  consi- 
dered as  settled  up  to  this  time,  and  it  will 
only  be  necessary,  if  the  plaintiff  hereafter 
seeks  10  redeem  the   property,   to   take   a 
further  account  of  the  interest  on  the  one 
side  and  of  the  revenue  on  the  other.     In 
that  way,  so  far  as  is  possible  in  the  present 
suit,  a  decision  is  come  to  with  regard  to  the 
rights  of  the  parties. 

Then,  with  regard  to  the  costs  of  the 
appeal  and  the  costs  of  the  suit,  it  is  true 
that  the  plaintiff  has  failed  in  his  suit, 
and  ordinarily  he  would  be  made  to  pay  the 
costs  of  it ;  but,  in  suits  between  mortgagor 
and  mortgagee,  where  a  defendant  has  failed 
ia  his  duty  to  keep  accounts  and  has  not 
produced  proper  accounts,  it  is  regarded  as 
misconduct  which  ought  to  be  taken  into 
consideration  upon  the  question  of  costs. 
We  think  in  this  case,  although  the  suit  is 
dismissed,  there  should  be  no  costs  of  the 
suit  given  to  the  defendant. 

The  decree  of  the  lower  Court  will  be 
modified  according  to  this  judgment,  and  each 
party  will  bear  his  own  costs  of  the  suit 
including  this  appeal. 


The  26th  March  1872. 


Present  : 


S«  James  W.  Colvile,  Sir  Montague 
t.  Smith,  Sir  Robert  P.  Collier,  and  Sir 
Uwrcnce  Peel. 

^00  L^w  (Mithila)— Joint  Family— Acquis! - 
°^  standing  in  Name  of  Individnal  Mem- 
bcr-Rights  of  Son's  Widow— Separate  Pro- 
^y—  Partition—  Succession —  Maintenance 
""veaser  of  Commensality— Punchayet 


On  Appeal fi'om  the  High  Court  at 
Calcutta,'^ 

Anundee  Koonwur,  Mankee  Koonwur,  and 
Poonpoon  Koonwur 

versus 

Khedoo  Lai. 

This  was  a  case  in  which  the  questions  raised  were, 
what  was  the  status  of  the  Hindoo  family  of  which  the 
appellants  and  the  respondent  were  members^  and 
whether  certain  acquisitions  were  to  be  re^^arded  as  part 
of  the  estate  of  the  late  head  of  the  family  or  as  the 
separate  property  of  the  individual  member  in  whose 
name  they  stood,  aod  by  whom  they  were  ostensibly 
made.  The  Privy  Council,  in  affirmms^  the  judgment 
of  the  High  Court  in  so  far  as  it  held  that  the  acquisi- 
tions of  the  family  in  the  lifetime  of  the  late  head  of 
the  family  were  part  of  his  estate,  and  in  declaring 
other  properties  also  to  be  part  of  his  estate,  observeo, 
with  reference  to  the  doubt  and  difficulty  they  had  felt 
in  dealing  with  a  record^  the  value  of  which  was  by^nd 
means  in  proportion  to  its  bulk,  and  with  the  conflicting 
judgments  of  two  Indian  Courts,  that  the  case  was  one 
which  a  native  Puncha^et,  composed  of  f>ersons  conver- 
sant, not  only  with  native  customs,  but  with  the  drcum* 
stances  of  this  family,  knowing  what  questions  to  put 
to  th(f  parties  and  what  accounts  to  call  tor,  and  capable 
of  understanding  such  accounts  when  produced,  would 
probably  have  been  more  competent  than  any  Court  of 
Justice  m  India  or  England  to  try  satisfactorily. 

The  wife  of  a  Hindoo  who  predeceased  his  father 
without  male  issue,  is  entitled,  as  his  widow  and  heiress, 
to  succeed  to  his  separate  estate. 

Even  if  the  son  survived  his  father,  but  died  subsa- 
quently  and  before  a  partition,  his  share,  according  to 
the  Mithila  law,  would  pass  to  his  brothers  to  the 
exclusion  of  his  widow,  who  would  be  entitled  only  to 
maintenance. 

The  cesser  of  commensality  serves  to  remove  and 
qualify  the  presumptions  which  the  Hindoo  law  might 
otherwise  raise,  that  an  acquisition  made  in  the  name 
of  an  individual  son  of  the  family  was  made  by  th4 
head  of  the  family,  and  as  part  of  the  family-estate. 

lN*this  case  three  distinct  appeals  against 
a  decree  of  the  High  Court  of  Bengal  have 
been  consolidated  and  heard  as  one  appeal. 
The  principal  questions  raised  are  :  What  was 
the  status  of  the  Hindoo  family  of  which 
the  appellants  and  the  respondent  were 
members  ?  and,  Whether  certain  acquisitions 
are  to  be  regarded  as  part  of  the  estate  of 
the  late  head  of  the  family,  or  as  the  separate 
property  of  the  individual  member  in  whose 
name  they  stand,  and  by  whom  they  were 
ostensibly  acquired  ? 

The  following  is  the  history  of  the  family 
in  question:  Choonee  Lai,  the  father,  who 
died  in  October  1854,  had,  for  many  years, 
carried  on  business  as  a  cloth- merchant  at 
Sahebgunj,  in  Zillah  Behar,  within  that  part 
of  India  in  which  Hindoos  are  governed  by 
the  Mithila  law.  Ai  the  time  of  his  death, 
this  business  was  carried  on  in  his  sole  name  ; 

*  From  the  judgment  of  E.  Jackson  fand  A.  A. 
Roberts,  JJ.,  dated  aand  June  1S63. 
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but  he  had  previously,  and  up  to  the  year 
1851  or  1853,  been  in  partnership,  first  with 
one  Radha  Lai,  and,  after  the  death  of  that 
person,  with  his  son,  Sreekishen.  ' 

All  parties  are  agreed  that  he  had  no  ances- 
tral estate,  and  that  whatever  property  be- 
longed to  him  was  of  his  own  acquisition. 
He  had  three  sons,  viz,,  Gopal  Chund,  the 
respondent  Khedoo,  and  the  appellant 
Gunput.  About  1 839,  and  after  his  sons  had 
reached  man's  estate,  he  married  a  second 
wife,  who  survived  him. 

Gopal  Chund,  the  eldest  son,  became  of  un- 
settled, if  not  of  unsound  mind,  in  or  before 
the  year  1848,  when  he  left  his  home  as  a 
Byragee,  or  religious  mendicant,  and  wan- 
dered away  on  pilgrimage  to  various  holy 
places.  His  wife,  the  appellant  Mussamut 
Mankee  Koonwur,  tendered  some  evidence 
in  this  suit  to  show  that  he  had  been  seen 
alive  as  late  as  1858,  and  may  be  still  alive  ; 
but  both  the  Indian  Courts,  discrediting  that 
evidence,  have  come  to  the  conclusion  .that 
he  had  not  been  heard  of  for  twelve  years 
before  the  date  of  the  first  decree,  and,  pro- 
ceeding on  the  presumption  of  Hindoo  law, 
have  treated  him  as  then  dead  There  is 
nothing,  however,  to  show  that  he  did  not 
survive  his  father.  He  had  no  male  issue, 
and  is  represented  on  the  record  by  Mussa- 
mut Mankee  Koonwur,  who,  if  he  be  dead, 
would,  as  his  widow  and  heiress,  be  entitled 
to  succeed  to  his  separate  estate. 

Gunput,  the  younger  son,  has  died  since 
bis  appeal  from  the  decree  of  the  High  Court 
was  allowed.  He,  too,  had  no  male  issue, 
and  his  appeal  has  been  revived  by  his  w^dow 
and  heiress,  Mussamut  Anundee  Koonwur. 
He  left,  however,  a  daughter,  Mussamut 
Foonpoon  Koonwur,  who  has  an  infant  son, 
Lulloo  Baboo ;  and  she  is  an  appellant  against 
the  decree  in  respect  of  the  interest  which 
she  claims  in  part  of  the  property  in  dispute. 
Khedoo  Lai,  the  respondent,  and  the  plaint- 
iff in  the  suit,  has  at  least  two  sons,  Brij 
Bhookun  Doss  and  Mahomed  Lai,  of  whom 
mention  is  made  in  the  suit,  but  who  are  not 
parties  to  it. 

From  this  statement  of  the  family,  it 
follows  th^t  the  property  of  which  Choonee 
Lai  died  possessed,  whatever  it  was,  descend- 
ed to  his  sons  living  at  the  time  of  his  death 
in  equal  shares.  If  Gopal  Chund  were  then 
dead,  the  estate  would  descend  to  Khedoo  and 
Gunput  in  equal  moieties.  And,  even  if 
Gopal  is  to  be  taken  to  have  survived  his 
father,  but  to  have  died  subsequently,  and 
before  a  partition,  his  share,  according  to  the 
Mithila  law,  would  pass  to  his  brothers  to 


the  exclusion  of  his  widow,  who  woald  be' 
entitled  only  to  maintenance.  This  does  qoC] 
appear  to  be  contested.  The  question  hi^ 
dispute  is,  which,  if  any,  of  the  various  acqm* 
sitions  of  the  family,  standing  in  the  separalftj 
names  of  different  members  of  it,  axe  to  be.- 
treated  as  part  of  the  estate  of  Choonee  LaV 
and  descendible  to  his  heirs. 

The  suit  was  commenced  by  the  respondent 
on  the  ist  of  November  1859.     It  was  ori« 
ginally    brought    against   Gunput   and     his 
daughter,    Mussamut   Poonpoon    Koonwur, 
described  as  the  mother  and  guardian  of  Lul- 
loo Baboo;  and  the  plaint  treated  the  share 
and  interest  of  Gopal  as  vested  in  his  two 
brothers.     The  appellant,  Mankee  Koonwur, 
however,  intervened  as  an  objector  in  res|>ect 
both  of  the  share  in  his  father's  estate,  to 
which  Gopal,  if  alive,  was  entitled,  and  of 
that  part  of  the  property  claimed,  which,  she 
insisted,  was  his  separate  estate,  and  by  sn 
order  of   the   Principal  Sudder  Ameen,  in 
whose  Court  the  suit  was  brought,  she  was 
made  a  defendant. 

The  plaint  claimed  a  moiety  of  all  the  pro- 
perty specified  in  the  schedule  annexed  to  it, 
and  valued  at  upwards  of  two  lakhs  of  rupees, 
the  respondent  alleging  that  he  had  been  dis- 
possessed of  it.  Some  objections  have  been 
taken  to  the  frame  of  the  suit  on  the  ground 
that  the  respondent  has  not  included  amongst 
the  subjects  of  it  that  property  which  is 
held  by  him  and  his  sons  in  their  respective 
names.  But  their  Lordships  are  of  opinion 
that,  on  a  fair  construction  of  the  plaint  in 
connection  with  the  respondent's  written 
statement,  which  will  be  afterwards  referred 
to,  it  must  be  held  that  he  does  offer  to 
account  for  the  whole  of  what  is  so  held  as 
part  of  his  father's  estate. 

The  plaint,  though  it  prays  for  delivery  of 
possession,  seems  to  be  framed  rather  with  a 
view  to  obtain  a  declaration  of  the  partibility 
of  the  disputed  subjects,  than  to  carry  out  a 
partition  by  metes  and  bounds  of  the  estate,  to 
be  consummated  by  the  delivery  of  actual 
possession. 

The  following  are  the  issues  settled  in  the 
suit : — 

I.  Whether,  according  to  the  statement 
of  the  plaintiff,  the  whole  of  the  property  in 
dispute  belongs  to  the  paternal  estate  and 
is  undivided  ;  or  whether,  according  to  the 
averment  of  Gunput  Lai  and  Mussamut 
Manktie  Koonwur,  defendants,  part  belongs 
to  the  paternal  estate,  and  part  ha§  been  ac- 
quired by  Gunput  Lai  and  Gof\|il  Chund 
during  the  time  of  their  separation  and  mess- 
ing apart  ? 
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2.  Whether  the  property  i^entioneH  in 
written  statement  of  Mussamut  Poonpoon 
.^^jnwur  belongs  to  her,  or  not  ? 
[  3,  Whether  Gopal  Chund,  the  husband 
fOl  Mankee  Koonwur,  is  lost,  or  whether  he 
^  residing  towards  the  North-Western  Pro- 
Mnces;  and,  if  he  is  lost,  whether  the  claim 
'!<  the  plaintiff  to  a  moiety  is  right  or  not  ? 

)    4.  Whether   the   estimate   of    the    effects 
find  goods  and  chattels  in  litigation,  and  the 

wnount  expended,  is  correct  or  not? 
Before  considering  these  issues   and    the 

evidence  applicable  to  them,  their  Lordships 

think  it  desirable  to  pursue   the  history  of 

the  family. 

It  is  admitted  on  both  sides  that,  when  his 
'  tffo  elder  sons  came  of  age,  Choonee   Lai 
(^ned  for  each  a  separate  cloth -shop,  and 
established  him  in  it.     The  precise  dales  at 
which  these  shops  were  opened  are  not  quite 
certain.    The   respondent   admits    them    to 
•have been  in  existence  before  1835,  and  the 
appellants  insist  that  they  were   established 
before    1829.     According    to    Mewa    Lai, 
a  witness  for  the  respondent  and  the  brother 
of  his  step-mother,  they  were  established  in 
1839  and  1831.     The  respondent  appears  to 
have  followed  his  father's  example,   and  to 
have  opened  two  other  cloth-shops,  one  in 
the  name  of  each  of  his  sons.     He  insists, 
however,  that  all  these  shops  and  their  pro- 
7  fit?  were  and  are  part  of  Choonee  Lai's  estate ; 
'    whilst  the  appellants,  of  course,  contend  that 
;   each  was  and  is  the   respective  property  of 
i    the  person  in  whose  name  the  business  was 
carried  on,  Choonee  Lai  having  no  interest 
therein.    Gunput,   the   third,   remained   for 
some  time  in  the  cloth-shop  of  Choonee  Lai 
and  Radha  Lai,  but,  as  he  says,  as  a  gomash- 
ta,  employed   at  a  salary  of  50   rupees  per 
tnensem.    Afterwards,  and   about  the  year 
1844,  a  banking   firm   was   opened    in   the 
names  of  Gunput  Lai  and  Sreekishen  Lai, 
which  was  carried  on  in   their  names  until 
1850,   when   Sreekishen    retired,    and    the 
bosiaess  waiis   thenceforward,  and  until  the 
death  of  Choonee  Lai,  carried  on   in   the 
names  of  Choonee   Lai  and   Gunput  Lai. 
The  question,  what  interest,  if  any,  Choonee 
falhad  in  this  concern,  is  one  of  the  material 
»8ues  in  the  cause;   the  respondent   con- 
,'     tending  that  the   beneficial  interest  in   the 
W-share  during  the  partnership  with  Sree- 
s       ^jshen,   and   the    whole    interest   after  the 
dissolmioi^  belonged  to  Choonee   Lai;   the 
i       ?PPellants  insisting  that  he  never  had   any 
interest  in  that   koiee,  the  half-share  origi- 
^^h  and  afterwards  the  whole,  being  the 


separate  and  self-acquired  property  of  Gun- 
put. Again,  both  parties  are  agreed  that,  at 
the  time  of  the  death  of  Choonee  Lai,  his 
three  sons  had  ceased  to  live  in  commensality 
with  him  or  with  each  other.  But  the  time 
at  which  such  separation  took  place  is  in  dis- 
pute, the  appellant  contending  that  it  was 
complete  in  1829,  and  the  respondent  insist* 
ing  each  brother  withdrew  from  the  state  of 
commensality  with  his  father  at  a  different 
time,  viz.y  Gopal  about  1839,  the  respondent 
about  1846,  and  Gunput  as  late  as  1852. 

The  state  of  the  landed  property  standing 
in  the  names  of  the  different  members  of  the 
family  is  as  follows : — 

The  respondent,  in  his  written  statement, 
says  that  Mouzahs  Budem  and  Hurchundpore, 
and  Rughoonathpore  and  Jhekutea,  in  Per- 
gunnah  Kotumba,  and  two  houses  and  a 
coachhouse  situate  in  Street  No.  4  of  Sahcb- 
gunj,  were  all  acquired  with  the  profits  of 
the  cloth-dealer's  shop  bearing  his  name,  and 
were  then  "  under  his  control."  These,  as 
was  before  stated,  do  not  form  part  of  the 
properties  specified  in  his  plaint;  but  they 
are  covered  by  the  general  conclusion  of  his 
written  statement,  which  is  in  these  words: 
"  The  conclusion  is,  that  all  the  properties  and 
effects,  and  moneys  and  common  articles  of 
this  estate,  bearing  the  name  of  your  peti- 
tioner's father,  or  of  any  of  the  brothers,  or 
of  any  of  the  sons,  constitute  the  estate  left 
by,  and  that  acquired  with  the  funds  of,  my 
father."  Of  the  landed  properties  specified 
in  the  plaint,  some  are  admitted  to  be  part  of 
Choonee  Lai's  estate.  But  as  to  the  rest, 
Mouzah  Tilhara  and  an  upper-roomed  house 
in  Sahebgunj,  in  which  the  banking  kotee 
has  been  carried  on,  are  claimed  by  Mankee 
Koonwur  as  the  separate  and  self-acquired 
properly  of  her  husband,  Gopal  Chund. 
Other  parts  (the  particulars  of  which  are 
staled)  are  alleged  to  be  the  separate  and 
self-acquired  property  of  Gunput;  whilst 
the  several  properties  specified  in  her  written 
statement  are  claimed  by  Mussamut  Koonwur 
as  "her  exclusive  property,  with  which 
neither  the  respondent  nor  Gunput  Lai  has 
any  concern." 

Before  considering  the  conflicting  claims 
to  these  properties,  it  seems  to  their  Lord- 
ships to  be  desirable  to  ascertain  and  deter- 
mine, if  it  be  possible,  when  the  brothers  first 
became  separate  in  food  from  their  father  and 
each  other ;  in  other  words,  when  that  com- 
mensality, which  is  the  normal  condition  of 
an  undivided  Hindoo  family,  ceased. 
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The  finding  of  the  High  Court  on  this 
point  is  as  follows  : — 

**  We  are  of  opinion  that,  from  the  admis- 
sions of  the  parlies,  and  the  dates  of  the  pur- 
chases of  the  houses  in  which  the  different 
sons  were  established  by  their  father,  the 
three  sons  began  to  live  separate  irom  their 
father  at  different  dates,  concurrent  with,  or 
subsequent  to,  their  father's  second  marriage 
in  the  year  1246  (A.  D  1839).  in  which  year, 
the  eldest  son,  Gopal  Chund,  got  a  hou^e  to 
himself,  while  Khedoo  Lai  and  Gunput  Lai 
went  into  separate  houses  in  the  years  1253 
(A.  D.  1846)  and  1259  (A.  D.  185 1)  respective- 
ly. We  think,  too,  that  there  was  from  those 
dates  an  undoubted  separation  in  food 
between  the  father  and  each  son  as  he  left  the 
paternal  house."  The  appellants  contend 
that,  as  early  as  1829,  the  three  brothers  had 
all  become  separate  in  food  from  their  father 
and  from  each  other ;  and  have  argued  at  the 
bar  that  the  fact  has  been  so  found  by  the 
Principal  Sudder  Ameen'. 

The  judgment  of  the  Principal  Sudder 
Ameen  does  not,  as  their  Lordships  read  it,  ex- 
pressly fix  the  date  of  the  separation ;  but  its  ge- 
neral effect  is  undoubtedly,  on  this  point,more 
consistent  with  the  case  of  the  appellants  than 
with  that  of  the  respondent.  The  evidence  in 
the  cause  is  conflicting  and  far  from  satisfac- 
tory. The  finding  of  the  High  Court  seems 
to  proceed  upon  the  several  dates  of  the  pur- 
chases of  the  houses  in  which  the  three 
brothers  ultimately  came  to  live ;  and  to  assume 
that  each  brother  withdrew  singly  and  at 
a  different  time  from  the  state  of  commen- 
sality.  This  does  not  appear  to  their  Lord- 
ships to  be  probable.  On  the  other  hand,  the 
witnesses  for  the  appellants,  speaking  with 
the  usual  inaccuracy  of  native  witnesses  as  to 
time,  are  not  agreed  as  to  the  date  of  the 
separation.  Thanoo  Chowdhree  puts  it  as 
late  as  1834 ;  Goureesunkur  makes  it  as  late 
as  1832.  On  the  other  hand,  Gunga  Ram 
Kandoo,  though  a  witness  produced  by  the 
respondent,  supports,  on  this  point,  the  case 
of  the  appellants.  Mewa  Lai  says:  ''I  do 
not  recollect  the  year,  but  when  the  family 
increased,  Choonee  Lai  provided  his  sons  with 
separate  houses  and  paid  their  expenses."  On 
the  evidence,  their  Lordships  are  by  no  means 
satisfied  that  the  separation  took  place  so 
early  as  1829. 

On  the  other  hand,  they  do  not  think  that 
the  date  of  each  brother's  separation  can 
safely  be  determined  by  the  date  of  the  pur- 
chase of  the  house  in  which  he  ultimately 
lived.    They  are  disposed  to  think  that  the 


I  separation  took  place  on  or  shortly  after  th< 
second  marriage  of  Choonee  Lai  in  1839. 
Another  observation    which   arises   npool 
I  the  evidence  in  the  cause  is  that  this  cesserl 
'  of  commensaliiy,   whenever  it   took   place^j 
does  not  appear  to  have  operated  as  a  complel 
separation  of  the  different  members  of  tl 
family,  or  to  have  prevented  Choonee  Lai  froml 
continuing  to  exercise  m\ny  of  the  functions 
which  would  ordinarily  belong  to  the  head 
of  an  undivided  Hindoo  familv.     The  whole 
family  coniinued  to  reside  in  the  same  town. 
Some  of  the  witnesses  depose  that  marriagesl 
and     other     family -ceremonies     continued 
to  be  performed  in   Choonee   Lai's   house, 
and    at   his   expense,   as   they    would    have] 
been  had  no  separation  taken  place.     And 
this   testimony   is   confirmed  in  the  case  of  I 
the  marriage  of  Poonpoon,  the  daughter  of 
Gunput,     by    a     passage     in     the     corre- 
spondence which  will  be  afterwards  referred 
to.     Again,  it  appears  by  the  evidence  that, 
after  Gopal  Chund  went  away,  his  separate 
establishment  was  broken  up,  and  his  wife 
and  family  returned  to  live  under  the  same 
roof  with  Choonee  Lai. 

The  cesser  of  commensality  is  only  mate- 
rial to  the  determination  of  the  issues  in 
the  cause,  in  so  far  as  it  removes  or  qualifies  | 
the  presumptions  which  the  Hindoo  law 
might  otherwise  raise,  that  an  acquisition 
made  in  the  name  of  an  individual  son  of 
the  family,  was  made  by  the  head  of  the 
family,  and  as  part  of  the  family-estate. 
According  to  their  Lordships'  view  of  the 
evidence,  it  is  not  proved  to  have  taken  place 
at  the  date  of  some  of  the  acquisitions  which 
are  in  question  in  this  suit;  and  the  effect 
to  be  given  to  it,  in  weighing  the  conflicting 
evidence  concerning  transactions  of  a  date 
subsequent  to  that  at  which  it  took  place, 
is  necessarily  diminished  by  such  evidence 
as  that  which  has  been  just  referred  to. 

Their  Lordships  will,  in  the  first  instance, 
following  herein  the  example  of  the  High 
Court,  consider  the  evidence  touching  the 
earliest  of  the  acquisitions  in  question — 
Mouzah  Tilhara. 

That  property  was  purchased  in  the  year 
1835,  at  a  revenue-sale,  in  the  name  of  Gopal 
Chund,  for  4,400  rupees.  Their  Lordships, 
for  the  reasons  above  stated,  are  disposed  to 
believe  that,  at  that  time,  the  cesser  of  com- 
mensality relied  upon  had  not  taken  place. 
They  will,  however,  consider  the  evidence 
relating  to  this  property  independently  of 
any  presumptions  which  might  vise  from 
the  fact  that  the  family  was  then  joint  in 
food.     It  may  further  be  admitted  that  there 
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is  no  documentary  evidence  corroboraiive  of 
the  assertion  made  by  some  of  the  respond- 
ent's witnesses,  that  the  purchase-money 
was  paid  out  of  the  funds  of  Choonee  Lai, 
and  further  that,  if  the  shop  carried  on  in 
the  separate  name  of  Gopal  Chund  was  his 
own  separate  property,  he  may  well  at  that 
date  have  been  in  a  position  to  pay  out  of 
the  accumulated  profits  of  that  shop  a  sum 
of  4^00  rupees.  It  happens,  however,  that 
we  have  evidence  concerning  the  enjoyment 
of  this  estate,  which  is  wanting  as  10  the 
other  properties  tn  dispute. 

It   has    been    proved   that   this    property, 
between   the  years  1841   and   1855-56,  was 
under  several  successive   leases  demised  to 
Kundcoomar  (one   of  the  respondent's  wit- 
nesses, and  the  brother   of  Choonee   Lai's 
second  wife),   sometimes  jointly  with  other 
persons,  sometimes  alone.     One  of  the  leases, 
that  granted  to   Nundcoomar  on  the    loth 
of    December     1849,    is    in     the    record; 
it,  of  course,  purports  to  be  granted  in  the 
name  of  Gopal  Chund,  and  is  signed  by  him. 
But  it  is  also  countersigned  by  Choonee  Lai. 
It  was,  indeed,  suggested  at  the  bar  that  the 
Choonee  Lai  whose  name  is  so  subscribed 
being  described    as    putwaree    of    Mouzah 
Sahebgunj,  was  not  the  father  of  Gopal,  but 
some  other  person  of  the  same  name.   Their 
Lordships,  however,  see  no  reason  for  adopt- 
ing that  conclusion.     A  circumstance  of  far 
more  importance  is  that  'Nundcoomar  has 
produced  a  long  series  of  letters  addressed 
to  him  as  tenant  of  this  property  by  Choo- 
nee Lai  in  his  lifetime,  and  after  his  death  by 
Gunput.    The  genuineness  of  these  letters, 
tbeir Lordships  have  no  reason  to  doubt.  They 
arc  to  be  found  in  this  record.     They  cover  a 
period  from  1841  to  1856-57,  when  the  ten- 
ancy of  Nundcoomar  terminated.     Many  of 
tbem,  therefore,  are  anterior  in  date  to  1848, 
when  Gopal  left  his  home,  and  were  written  at 
a  time  when  there  is  no  reason  to  suppose  he 
was  of  unsound  mind  or  incapable  of  manag- 
ing his  affairs.     It  is,  however,  impossible,  in 
their  Lordships'  opinion,  to  read  these  let- 
^  without  coming  to  the  conclusion  that 
^y  were  such  as   the  real   owner  of   the 
estate  would  write  to  his  tenant,  and  that 
they  are  inconsistent  with  the  case  made  by 
*e  appellants,  viz.,  that  Kusba  Tilhara  was 
^^  separate  property  of  Gopal  Chund,  and 
was  only  managed  for  him  and  his  family, 
a^r  his  insanity  had  declared  itself,  first,  by 
^  fathej,  and   afterwards  by    his  brother, 
^^nput.    In  the  earlier  years,  rent  and  pro- 
««ce  are  acknowledged  by  Choonee  Lai  as 


received  by  him  on  his  own  account,  without 
reference  to  Gopal  Chund. 

In  No  273,  p.  187,  which  is  dated  in 
1252  or  1845,  ^^  writes:  "Pay  Meer  Gho- 
1am,  six  rupees  for  rent  of  shop  occupied  by 
Baboo  Gopal  Chund  for  three  months,  and 
place  it  io  my  account,  and  it  will  he  de- 
ducted from  the  rents,'' 

In  No.  279,  p.  188,  which  is  dated  in 
1845,  he  complains  of  the  rent  being  in 
arrear,  requires  800  C.  rupees  to  be  sent 
immediately,  and  says:  "Do  not  delay,  as  I 
am  desirous  of  sending  the  revenue  to  Patna. 
Till  the  revenue  is  sent  and  receipt  taken, 
my  mind  is  not  at  ease,  because  it  affects  my 
landed  property''  No.  255,  p.  183,  written 
in  1843,  is  the  letter  cited  by  the  Judges  of 
the  High  Court.  It  may  be  inferred  from 
it,  both  that  Choonee  Lai,  as  the  head  of  the 
family,  was  about  to  celebrate  the  marriage 
of  Poonpoon,  the  daughter  of  Gunput,  and 
that  he  was  requiring  the  tenant  of  Kusba 
Tilhara  to  send  part  of  the  produce  of  the 
estate  to  be  used  on  that  occasion. 

In  No.  303,  p.  194,  written  in  1852,  he 
reproaches  Nundcoomar  with  being  in  arrear, 
and  says  :  "  You  are  well  aware  that  I  was  in 
need  of  expenses  this  year ;  it  would  have 
been  proper  for  you  to  have  advanced  ten 
rupees  more  by  way  of  assistance;  you 
might  have  taken  credit  in  the  following 
year;"  and  he  threatens  Nundcoomar  with  a 
proceeding  in  the  nature  of  a  distress.  This 
is  the  language  rather  of  the  owner  of  the 
estate  than  of  a  trustee  for  the  master  and 
absent  proprietor. 

In  like  manner,  after  the  death  of  Choo- 
nee Lai,  Gunput  writes  in  the  character  of 
proprietor,  not  in  that  of  manager  for  the 
absent  Gopal.  He  considers  what  repairs 
should  be  made ;  threatens  his  uncle  when  in 
arrears,  and  reproaches  him  with  having 
ill-used  the  ryots  and  dependants.  In  No. 
393,  at  p.  216,  he,  too,  requires  produce  to 
be  sent  for  the  marriage  of  Baboo  Laljee's 
daughter,  with  which  Gopal  would  seem  to 
have  no  concern.  In  No.  395,  at  the  same 
page,  he  writes:  "You  requested  me  to  write 
a  letter  to  Patna  that  you  should  deposit  the 
rents  of  Kusba  Tilhara  there ;  but  I  have  no 
desire  that  money  should  be  deposited  there, 
as  a  large  sum  of  mine  is  deposited  there ; 
therefore,  I  request  you  to  send  in  cash  the 
rent  of  Kusba  Tilhara  up  to  Phagun  instal- 
ment, in  full,  and  soon." 

Again,  No.  387,  at  p.  214,  written  in 
1856,  is  a  remarkable  letter,  for  it  not  only 
gives  various  directions  which  imply  owner- 
ship, but  it  contains  the  following  passages, 
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which  seem  to  point  to  the  joint  interest  of 
the  respondent  in  this  property :  "  Uncle,  I 
have  been  laid  up  with  fever,  therefore, 
I  have  sent  Khedoo  Lai  brother  for  inquiry." 
And  again,  "  Uncle,  I  have  already  written 
to  you  the  full  particulars;  I  have  also  ex- 
plained to  Khedoo  Lai  brother  ;  please  give 
Khedoo  Lai  your  good  opinion  regarding  any 
point  he  might  ask,  and  act  accordingly. " 

Their  Lordships  can  find  no  trustworthy 
evidence  that  either  Choonee  Lai  or  Gunput, 
whilst  thus  acting  and  writing,  accounted  for 
the  rents  of  this  property  to  Gopal  or  to  Copal's 
family;  and,  finding  the  direct  evidence  on 
the  part  of  the  respondent  thus  corroborated, 
they  concur  in  the  conclusion  of  the  Judges 
of  the  High  Court,  viz.,  that  Kusba  Tilhara 
was  purchased  by  Choonee  Lai  on  his  own 
account,  though  in  the  name  of  his  eldest 
son. 

Their  Lordships  will  next  proceed  to  con- 
sider what  is  the  effect  of  the  evidence  as  to 
the  banking  z^^/^tf  established  in  1844,  from 
which  a  considerable  part  of  the  family- 
wealth  seems  to  have  been  derived.  The 
appellant,  Gunput,  has  contended  broadly 
that  in  this  kotee  Choonee  Lai  had  no  in- 
terest. It  is,  however,  unquestionable  that, 
after  the  dissolution  of  the  partnership  with 
Sreekishen,  the  business  was  carried  on  in 
the  joint  names  of  Choonee  Lai  and  Gunput 
Lai ;  and  the  Principal  Sudder  Ameen, 
though  his  decree  in  other  respects  was 
adverse  to  the  respondent,  gave  effect  to  the 
ostensible  title,  and  held  that  Choonee  Lai 
had  a  half-share  in  this  kolee,  Gunput  has 
represented  that,  after  the  establishment  of 
his  brothers  in  separate  shops,  he  remained  in 
his  father's  original  shop  as  a  gomashta  at 
50  rupees  per  mensem.  It  is  very  difficult 
to  believe  that,  by  his  earnings  in  this  capa- 
city, or  by  means  of  any  other  separate 
employment,  he  accumulated  money  enough 
to  pay,  in  1835,  7,500  rupees  for  the  lease  of 
Coorkihar ;  to  pay  the  price  of  the  8  annas 
of  Gorabhurat  purchased  in  his  name  in 
1842  ;  and,  finally,  to  establish  this  koiee. 
It  seems  to  be  far  more  probable  that  this 
business,  which  was  originally  carried  on  in 
partnership  with  Sreekishen  Lai,  the  part- 
ner of  Choonee  Lai  in  the  cloth- shop,  was, 
in  fact,  established  and  carried  on  by  Choo- 
nee Lai,  though  in  the  name,  and  with  the 
aid,  of  the  personal  services  of  his  youngest 
son.  At  all  events,  it  lay  upon  Gunput,  in 
whose  dominion  the  books  of  this  concern 
were,  to  shpw  far  more  clearly  than  he  has 
done  that  his  father  had  either  no  interest, 
or  only  a  limited  interest,  in  this  concern. 


And,  upon  the  evidence  as  it  stands,  theq 
Lordships  can  find  no  sufficient  grounds 
dissenting  from  the  conclusion  of  the  Hi| 
Court   that   the  banking-house   was,  at 
time  of  his  death,  the  sole  property  of  Ch( 
nee  Lai. 

In  their  Lordships'  opinions  the  fate 
the  appeals  must  be  determined  by  the  find^ 
ings  upon  these  two  questions — the  real- 
ownership  of  Kusba  Tilhara  and  the  intef*. 
est  of  Choonee  Lai  in  the  banking  koim.< 
For,  whilst  the  respondent  has  broadly  am-, 
tended  that  everything  which  stood  in  tha 
name  of  any  member  of  the  family  belonged 
to  Choonee  Lai,  so  the  appellants  have  » 
broadly  contended  that  nothing  was  Cboo*. 
nee's  except  that  which  stood  in  his  owe:-; 
name,  and  that  benamee  transactions  wGt  \ 
unknown  to  the  family.  It  is  hardly  posa* 
ble  upon  the  evidence  to  draw  a  definite  line 
between  these  two  cases.  The  difficulty  of 
doing  so  is  greatly  increased  by  the  finding 
as  to  the  kotee;  since,  unless  he  had  the 
separate  interest,  which  he  says  he  had,  in 
that  kotee^  it  is  difficult  to  see  whence  Gun- 
put derived  the  funds  by  means  of  which 
many  of  the  purchases  in  his  own  name  were 
made.  Their  Lordships  are  not  insensible  to 
the  difficuhies  of  the  other  side.  If  the 
evidence  as  to  the  shops  carried  on  in  the 
separate  names  of  Gopal  and  of  the  respond- 
ent and  his  sons  had  stood  alone,  their  Lord- 
ships would  have  inclined  to  the  opinion  that 
they  were  separate  property.  It  is,  however, 
to  be  observed,  as  to  these,  that  the  respond- 
ent admits  that  the  separate  shops  opened 
in  his  name  or  in  the  names  of  his  sons,  and 
all  the  investments  made  out  of  the  profits 
of  these  shops,  form  part  of  the  joint  family- 
estate;  and  their  Lordships,  for  the  reasons 
above  given,  liave  found  that  Mouzah  Tilhara, 
the  principal  and  almost  the  only  property 
alleged  to  have  been  purchased  by  Gopal  out 
of  the  profits  of  his  shop,  was,  in  fact,  pur- 
chased by  Choonee  Lai  in  the  name  of  his 
son.  The  ikrarnama,  again,  though  it 
does  not  touch  directly  any  of  the  proper- 
ties in  dispute,  affords  a  strong  inference  in 
favour  of  the  theory  of  separate  interests 
and  separate  transactions ;  and  it  is  difficult 
to  explain  why  so  elaborate  a  contrivance 
should  have  been  adopted  in  order  to  shift 
property  belonging  to  the  father  from  the 
name  of  one  son  to  that  of  another.  The 
case  is  one  which  a  native  Punchayet,  com- 
posed of  persons  conversant,  not^only  with 
native  customs,  but  with  the  circijmstances 
of  this  family,  knowing  what  questions  to 
put  to  the  parties,  and  what  accounts  to  call 
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;an(1  capable  of  understanding  such  ac- 
nts  when  produced,  would  probably  have 
n  more   competent  than   any  Court  of 
lice   in  India  or  England   to  try  satis- 
ctorily.     Their   Lordships   have,    in    this 
,  felt  much  doubt  and  difficulty  in  deal- 
with  a  record,  the  vahie  of  which  is  by 
means   in   proportion   to  its  bulk,  and 
ith    the    conflicting    judgments    of     two 
dian  Courts.     But,  upon  the   whole,  and 
^for  the  reasons   above    stated,    they    have 
.come  to  the   conclusion    that    it    is    their 
■duly  to  advise  Her  Majesty  not  to   disturb 
fthe  carefully   considered   judgment  of  the 
^.High  Court,  so  far,  at  least,  as  relates  to  the 
'acquisitions  of  the  family  in  the  lifetime  of 
Choonee  Lil.     As  to  those  which  have  been 
•Blade  after  his   death,  the   eight  annas  of 
Backergnnj,   purchased  in  Gunput*s   name, 
rcannoi  be  supposed  to  have  been  purchased 
otherwise  than  out  of  the  family-funds    in 
Gonput's  hands.     There   is  more  difficulty 
In  respect  of  the  lease  of  Koorkihar  which 
I  has  been  renewed  in  the  name  of  the  appel- 
lant Poonpoon  Koonwur.     But   their  Lord- 

•  ships  are  of  opinion  that  she  has  failed  to 
show,  as  she  might  have  shown,  that  this 
renewal  was  paid  for  by  her  own  funds. 
They  believe  on  the  evidence  that  the 
money  came  from  Gunput,  and  if  it  came 
from  Gunput  it  must  be  presumed,  like  the 
purchase-money  of  Backergunj,  to  have  come 

^  from  the  family-funds.  Therefore,  on  this 
*point  also,  iheir  Lordships  think  the  judg- 

•  ment  of  the  High  Court  should  be  affirmed. 

\     On  the  argument  of  the  appeal,  it  was 

]  contended  for  the  appellants,  and  admitted  on 

behalf  of  the  respondent,  that  the  decree  of 

the  High  Court  would,  in  any  case,  require 

some  qualifications.     Their    Ix)rdships    are 

also  of  that    opinion ;   but,    as    at  present 

advised,  they  are  not  sure  that  it  will  require 

any  alterations  except  the  introduction  of  a 

declaration  that  the  separate  shops  carried 

on  ia  the  separate  names  of  the  respondent 

^nd  of  his  two  sons,   and  also  the  landed 

Pn^enies  admitted   by    the    respondent  to 

have  been  purchased  out  of  the  profits  of 

those  shops,  and  to  be  under  his  control, 

are  also  part  of  the  estate  of  Choonee  Lai, 

deceased ;  and  that,  in  estimating  the  half 

share  of  the  respondent  in    that  estate,  he 

should  give  credit  for  those  assets,  and  any 

{     other  portion  of  the  estate  in  his  possession 

or  control. 

,  Having  legard  to  the  necessary  alterations 
;      »n  the  deofee  and  to  the  nature  of  the  suit, 

•  toeir  Lordships  think  that  each  party  should 
BWrtheir^own  costs  of  the  appeal. 

VolXVIII. 


I  The  form  of  the  decree,  as  altered  in  pur* 
suance  of  their  Lordships'  recommendation, 
will  be  as  follows  :— 

It  is  ordered  and  decreed  that  the  decree 
of  the  lower  Court  be,  and  the  same  is,  hereby 
reversed,  and  the  suit  of  the  plaintiff,  Khe^ 
doo  Lai,  for  a  half  share  of  all  the  property^ 
real  and  personal,  left  by  his  father,  Choonee 
Lai,  deceased,  decreed :  And  it  is  declared 
that  the  estates  and  landed  property  stand* 
ing  in  the  names  of  Gopal  Chund  and  Gun- 
put  Lai,  or  of  any  other  person  or  persons^ 
benamee  or  in  trust  for  them  or  any  of  them, 
are  the  properly  of  the  said  Choonee  Lai, 
deceased,  and  acquired  with  his  funds :  And 
it  is  further  declared  that  the  lease  of  Mou- 
zah  Koorkihar  was  renewed  with  the  funds^ 
not  of  Mussamut  Poonpoon  Koonwur,  but  of 
the  family,  which  were  then  entrusted  to 
the  defendant  the  said  Gunput  Lai :  And  it 
is  further  declared  that  the  banking-house  as 
well  as  the  house-property  claimed  were  the 
sole  property  of  the  said  Choonee  Lai,  de- 
ceased :  And  it  is  further  declared  that  the 
shops  carried  on  in  the  separate  names  of 
the  said  plaintiflF  Khedoo  Lai,  and  of  each  of 
his  two  sons,  and  Mouzahs  Budun  and  Hur- 
chundpore  and  Rughoonathpore  and  Jhekeiea 
in  Kotumba,  and  the  two  houses  and  coach- 
house in  Street  No.  4  of  Sahebgunj.  which 
are  all  mentioned  in  the  written  statement 
of  the  plaintiff,  Khedoo  Lai,  and  any 
other  property  standing  in  the  names  of 
the  plaintiff  and  of  his  two  sons,  or  any  of 
them  or  of  any  other  person  or  persons, 
hanamee  or  in  trust  for  them  or  any  of  them, 
were  also  the  property  of  Choonee  Lai  and 
part  of  his  estate  :  And  it  is  further  declared 
that  the  said  plaintiff  is  entitled  to  a  half 
share  of  the  estate  of  his  father  Choonee  Lai, 
deceased ;  but  that,  in  estimating  such  half 
share,  the  plaintiff  is  to  be  charged  with  the 
value  of  such  of  the  above-mentioned  pro- 
perties as  are  in  the  possession  or  control  of 
him  or  of  his  said  sons  or  any  of  them,  and 
with  the  mesne-profits  thereof:  And  it  is 
further  declared  that  the  said  plaintiff  is 
entitled  to  recover  i7»575  rupees  and  13 
annas,  being  a  moiety  of  the  sum  of  35,1^1 
rupees  and  lo  annas,  being  part  of  such ' 
estate,  and  fixed  by  the  said  lower  Court 
as  the  mesne-profits  of  the  said  banking- 
house  :  And  it  is  further  declared  that  the 
said  plaintiff  is  also  entitled  to  a  half  share 
of  all  mesne-profits  obtained  from  the  landed 
property  left  by  the  said  Choonee  Lai, 
deceased,  since  the  date  of  his  demise  :  And 
it  is  further  declared  that  the  defendant 
Mankee  Koonwur,  the  wife  of  Gopal  Chund,. 
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one  of  the  sons  of  the  said  Choonee  Lai. 
deceased,  who  is  said  to  be  missing,  is  enti- 
tled to  maintenance  out  of  the  said  estate, 
which  will  be  awarded  by  the  said  lower 
Court  in  execution,  if  required :  And  it  is 
farther  ordered  and  decreed  that  the  said 
defendant  Anundee  Koonwur,  as  the  widow 
and  heiress,  according  to  Hindoo  law,  of  the 
said  defendant  Gunput  Lai  (now  deceased), 
from  and  out  of  the  estate  and  effects,  if 
any,  which  may  have  come  into  her  hands 
or  into  her  possession,  do  pay  the  said  plaint- 
iff the  sum  of  3,01 »  rupees,  being  the 
amount  of  costs  incurred  by  him  in  the 
High  Court  of  Bengal,  with  interest  thereon 
at  the  rate  of  12  per  cent,  per  annum  from 
the  date  of  the  decree  of  the  said  High 
Court  to  the  date  of  realization  thereof : 
And  it  is  further  ordered  and  decreed  that 
the  said  defendant  Anundee  Koonwur,  as 
such  widow  and  heiress,  in  like  manner,  and 
from  and  out  of  the  same  estate  and  effects, 
do  pay  to  the  said  plaintiff  the  costs  incurred 
by  him  in  the  lower  Court,  with  interest 
thereon  at  the  rate  aforesaid,  from  the  date 
of  the  decree  of  the  said  lower  Court  to 
the  time  of  realization. 


The  2nd  May  1872. 

Present : 

Sir  James  W.   Colvile,    Sir  Montague    E. 
Smith,  and  Sir  Robert  Collier. 

Limltetion— Act  XIV.  of  1859,  s.  ao— Bona.fide 
Proceeding  to  keep  alive  Decree—Petition 
for  Ezecunon  of  Money  attached  in  another 
Suit 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Roy  Dhunput  Singh 

versus 

Madhomotee  Dabia. 

A  petition  presented  bond  fide  by  a  decree-holder  for 
execution  in  one  suit  of  money  attached  in  another  suit 
is  a  proceeding;  taken  within  the  meaning  of  s.  20,  Act 
XIV.  of  1 859,  to  enforce  or  keep  in  force  a  decree.  The 
^t  that  it  was  in  the  end  abortive  does  not  take  from 
it  the  character  of  a  proceeding^  to  enforce  the  decree. 

In  this  appeal,  the  only  question  which 
arises  is,  whether,  within  three  years  precede 
ing  the  application  for  execution  made  in  the 
Court  below,  any  proceeding  had  been  taken 

*  From  the  judgment  of  Glover  and  Hobhouse,  J  J., 
dated  nth  February  1870,  13  W.  R.  1C4. 


to  keep  the  original  decree  in  force; 
question  depending  on  the  20th  section 
Act  XIV.  0^  1859.    The  precise  date  of  tl 
original  decree  has  not  been  stated,  but 
date  is  immaterial,  because  the  questtan 
whether  there  was  any  proceeding   will 
three  years  preceding  the  application  for  c\ 
cution   which  was  made  on  the  24tb  A] 
1869;  and,  undoubtedly,  it  most  be  sh< 
that  within  three  years  of  that  date  aoi 
proceeding  was  taken  to  keep  the  ongii 
decree  in  force. 

The  first  proceeding  relied  on  is  a  U 
application  or  suit  for  execution,  the  pctitii 
in  which  bore  date  the  1 2th  December  1861 
under  which  there  was  an  order  for  the 
of  a  putnee  talook,  which  was  to  take  p] 
on  the   26th  February  following.    On 
day  of  the  sale,  by  agreement,  an  order 
made  for  the  postponement  of  the  sale 
two  months,  and,  upon  that  order  being  mat 
it  was  further  ordered  that  the  case  be  stnu 
off  the  file.     It  was  contended  for  the  appel 
lant  that  this  execuiion-suit  must  be  c( 
sidered  to  have  continued  in  living   forcej 
although,  by  the  suspensory  order,  no  proc< 
ings  were  to  be  taken  by  way  of  sale  for  t\ 
months,   and  that  the  three  years   did 
commence  to  run  until  the  end  of  these  t^ 
months.     Their  Lordships  do  not  think 
necessary  to  decide    that    question;    thej 
desire  to  give  no  opinion  judicially  upon  ii 
having  come  to  the  clear  opinion  that  i] 
proceedings  which  were  founded   by    tl 
subsequent  petition  of  the  20th  March  i 
are  sufficient  to  take  the  case  out  of  ti 
operation  of  the  limitation. 

The  petition  of  the   20lh   March    1866, 
which  was  tiled  before  the  above-mentioned 
period    of  two  months   had   expired,  after 
referring  to  the  decree  and  to  the  execution 
and  the  postponement  of  the  sale,  alleges 
that  the  judgment>debtor  had  subsequently 
taken  out  a  decree  against  a  debtor  of  his 
own,  and  sued  out  execution,  and  caused 
some  property  to  be  sold,  and  that  the  pur- 
chase-money, an  amount  of  551  rupees,  was 
received  on  deposit,  and  then  the  petitioner 
roceeds :  "  While  my  execution  was  pending. 
''  I  caused  the  amount  belonging  to  the  ]udg-\ 
**  ment-debtor  to  be  attached,  and   file  this  j 
"petition;  and  pray  that  my  execution-suit/ 
''may  be  restored  to  the  file,  and  that  the] 
"aforesaid  attached   amount,    Rs.   551,  bW 
{*  paid  to  my  mookhtar." 

This  petition,  if  bond  fide,  would  clearly 
be  a  proceeding  to  enforce  the  judgment,  its 
object  being  to  obtain  execution  of  the  money 
attached.    It  was  referred  to  the  officer  of 
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mt  CoiiTt»  and  the  officer  upon  that  reference 
pbond  that  no  moneys  were  attached  in  exe* 
iMion  of  the  decree  in  which  the  petition 
m»  filed,  that  is  the  decree  in  the  present 
IPttit;    bat  that   certain   moneys   had   been 
jBtached  in  another  suit  between  the  appeU 
}uii  and    the   respondent.    The   report   is 
Iftted  on  the  3rd  of  May.    On  the  1 2th  of 
Hay,  an  order  of  the  Court  is  made  upon  it, 
which  has  the  following  preamble :  "  Where- 
'^as  no  money  has  been  attached,  no  orders 
"can  be  passed  for  the  payment  of  such 
'^money,  nor  can  other  steps  be  taken.    It 
"Is  accordingly  ordered  that  the  case  be 
^stiftekoffthe  file  and  the  mookhtarnama  be 
''returned/'    It  seems  to  result  from  the  re- 
port of  the  officer  of  the  Court  and  the  order 
■uide  upon  that  r^ort  that  no   execution 
6oald  issue  upon  the  petition  in  consequence 
of  the  money  not  having  been  attached  in  this 
Buit,  and  that  there  was  another  suit  between 
the  same  parties,  in  whi'^h  that  sum  of  money 
bad  been  attached. 

it  is  said  that  this  proceeding  cannot  be 
held  to  be  one  to  keep  the  judgment  in  force, 
because  it  was  a  petition  to  obtain  execution 
of  a  sum  of  money  which  it  was  not  possible 
that  the  execution  could  reach,  and  that  that 
must  have  been  so  to  the  knowledge  of  the 
decree-holder.  It  seems  to  their  Lordships 
that  these  circumstances  really  affect  only  the 
bona  fides  of  the  proceeding.  If  their 
Lordships  could  infer  from  these  facts  that 
the  petition  was  a  colourable  one,  not  really 
with  a  view  to  obtain  the  money,  if  they 
could  come  to  that  conclusion,  in  point  of 
fact,  the  proceeding  would  not  be  one  con- 
templated by  the  statute;  but  their  Lord- 
ships cannot  come  to  that  conclusion.  It 
appears  that  the  decree-holder  really  desired 
to  obtain  execution  of  this  money,  and  the 
fair  inference  is  that  he  had  mistaken  the  suit 
»n  which  he  could  apply  for  execution,  and, 
living  the  attachment  in  another  suit,  he,  by 
mistake,  applied  for  execution  in  the  present 
one, in  which  he  had  not  obtained  the  previous 
a^chment  which  is  necessary  to  ground 
execotion. 

Then,  assuming  it  to  be  a  bond-fide  pro- 
^^^J^g,  which  failed  in  consequence  of  that 
ni;*ake,  their  Lordships  think  that  the 
^ual  petition  was  a  proceeding  to  enforce 
^J^  judgment,  and  to  have  execution  of  it ; 
™  it  was  a  continuing  proceeding  duly 
Pjosecmcd  by  the  appellant  up  to  the  time  of 
^  report,  a»d,  further,  up  to  the  time  when 
Ipjudgmtnt  was  finally  given;  and  that, 
J^^  the  whole  of  such  pendency,  the 
occrw-holder  must  be  considered  as  going  on 


with  one  and  the  same  proceeding.  Their 
Lordships  do  not  consider  that  the  fact  that 
it  was,  in  the  end,  abortive,  takes  from  it  the 
character  of  a  proceeding  to  enforce  the 
decree.  The  consequence  will  be  that  the 
12th  May  1866,  when  the  petition  was  dis* 
missed;  is  the  date  from  which  the  three 
years  ought  to  commence  to  run.  This  deci- 
sion is  entirely  in  accordance  with  the  judg* 
ment  of  this  Committee  in  the  case  of 
Maharajah  Dheraj  Chund  Bahadoor  and 
Bulram  Singh,  and  does  not  conflict  with 
any  case  to  which  their  Lordships  have  been 
referred. 

The  result  is  that  their  Lordships  will 
humbly  advise  Her  Majesty  to  allow  this 
appeal  and  to  order  that  the  judgment  under 
appeal  be  reversed,  and  that,  in  lieu  therec^, 
the  appeal  to  the  High  Court  be  dismissed, 
and  the  judgment  of  the  first  judge  be 
affirmed  with  costs.  The  appellant  will 
have  the  costs  of  this  appeal. 


The  17th  May  1872. 

Presenl : 

The  Hon'ble  F.  B  Kemp  and  F.  A.  Glover, 

Judges, 

Hindoo  Law— Suit  hj  ReveraiooafV  Hcira— 
Alienations  by  Widow  made  50  years  ago— 
Evidisnce  of  Legal  Necessity— -Presumption — 
Adoption— Onus  ProtMtndi. 

Case  No.  91  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  16 th  January  i8jr, 

Chowdhry  HerasutooUah  (Defendant), 

Appellant, 

versus 

Brojo  Soondur  Roy  and  others  (Plaintiffs), 

Respondents, 

Mr,  Woodroffe  and  Baboos  Romesh  Chunder 
Miller  and  Mohinee  Mohun  Roy  for 
Appellant. 

Mr,  Branson  and  Baboo  Tarinee  Churn 
Ghose  for  Respondents. 

In  a  suit  bj'  the  sons  of  the  reversionary  heir  of  a 
Hindoo  ancestor  to  recover  property  sold  by  his  widow 
50  years^  ago  to  the  defendant's  predecessors,  the  Court* 
considering  the  unreasonableness  of  expecting  direct  evi« 
dence  of  l%al  necessity  for  the  alienations  tn  question 
after  so  great  a  lapse  of  time,  the  adequacy  of  the  cos- 
sideration  given  by  the  purchasers,  the  due  registration 
and  publication  0?  deeds  50  years  old  and  containing  a 
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recital  of  legal  necessity,  the  proved  knowledge  of  the 
alienations  at  the  time  they  were  made  by  the  then 
reversionary,  heir,  his  conduct  and  silence  up  to  the  time 
of  his  death,  or  for  nine  years  after  the  widow's  death 
when  the  succession  opened  out  to  him,  and  the  delav 
made- by  his  sons  in  bringing  this  suit,  held  the  defend- 
ants entitled  to  a  strong  presumption  in  their  favour, 
which  had  not  been  rebutted  by  the  plaintiffs,  that  their 
predecessors  purchased  the  estates  in  question  afterdue 
mquiry,  and  after  satisfying  themselves  in  good  faith  of 
the  existence  of  a  legal  necessity  for  the  sale  thereof. 

Where  iYk^factumoi  an  adoption  was  admitted  or,  at 
all  events,  not  questioned  in  the  lower  Court,  \he  status 
of  the  adopted  son  had  been  recognized  by  the  family 
for  many  years,  and  the  adopted  son  died  possessed  of  his 
adopting  father^s  property  and  perluiinfrd  Illy  SHRUh  \ 
HblU  uISX  Ihe  slirongest,  presumption  arose  in  favour  of 
the  validity  of  the  adoption,  ana  that  the  onus  was  on 
those  who  questioned  it  in  appeal  to  prove  that  the  cere* 
monies  necessary  to  render  it  valid  were  omitted  or  not 
performed. 

Glover^    J, — This    was    a  suit    by    the 
pla'mtifiEs,  calling  themselves  the  reversioaary 
heirs  of  Radha  Gobind  Roy,  to  recover  cer- 
tain landed  property  from  the  hands  of  the 
defendants  to  whose  predecessors  it  had  been 
illegally  sold  by  Kanchun  Monee  Dossee, 
the  widow  of  the  said  Radha  Gobind.     The 
plaintiffs  allege  that  the  widow,  having  only 
a  life-interest  in  the  estate,  was  incompetent 
to  alienate  any  part  of  it  except  for  sach 
proved  necessity  as  the  Hindoo  law  allows, 
and  that  there  was,  in  fact,  no  such  necessity. 
The  plaintiffs  are  the  sons  of  Binode  Lall 
Roy,  who,  in  the   genealogical  tree   at  the 
head  of  tl\e  plaint,  is  set  down  as  the  son  of 
Sham  Soondur  Roy,  but  who,  in  the  plaint 
itself,  is  described  as  the  great-grandson  of 
Kanchun  Monee's  faiher-in-law.  They  claim 
two    items    of   property  :    No.    i,    Mouzah 
Gobind  pore,   sold   by  Kanchun   Monee  to 
Mirza  Akbur  Mi  on  the  25th  of  Chyet  1225 
B.S,,  corresponding  with  April  1819  A.D., 
for  Rs.   6,00  i ;  and   No.    2,    Turuf  Jogye 
to  Atabur  Hossein  on  the  7th  of  Kartick 
1277  B.S.,  or  October  1820,  for  Rs.  10,500. 
Property  No.  i  also  was  afterwards  sold  to 
Atabur  Hossein,  and  his  descendants  are  the 
present  defendants. 

The  defendants  replied  (i)  that  Binode 
Lall  Roy  was  not  the  son  of  Sham  Soondur, 
and  that  the  plaintiffs,  therefore,  had  no  locus 
standi ;  (2)  that  the  suit  was  barred  by  limi- 
tation ;  and  (3)  that  their  ancestor  pur- 
chased the  property  for  valuable  considera- 
tion in  good  faith,  believing  that  the  widow 
had  the  right  to  sell  in  consequence  of  a 
legal  necessity. 

On  the  back  of  this  wriiten  statement, 
there  is  a  note  by  the  Subordinate  Judge  to 
the  effect  that  the  defendants  through  their 
vakeel  qualified  their  allegation  regarding 
Binode  Lall  Roy;  they  admitted  that  he 
was  an  adopted  son  of  Sham  Soondur  Roy, 


but  denied  that  the  usual  ceremonies 
joined  by  Hindoo  law  in  cases  of  a 
had  been  carried  out. 

Kanchun  Monee  Dossee  died  at  Brindap 
bun  in  the  district  of  Muttra,  North- Wcsteri 
Provinces,  many  years  after  the  alienallcHK 
were  made.  The  date  of  her  death  is  alleged 
by  the  plaintiffs  to  have  been  the  4th  of  Jjsl 
1266  B.S.  There  was  a  good  deal  of  axgft 
ment  in  the  Court  below  as  to  her  posiuoi 
at  Brtndabun,  the  defendants  alleging^  tini 
she  had  become  a  Boystobee,  and  bad,  is 
consequence,  retired  from  all  worldly 
tions.  The  Subordinate  Judge  found 
proof  of  such  retirement,  and  the  questkn 
was  not  pressed  before  us  on  appeal. 

The  Subordinate  Judge  fixed  and  tned 
live  issues,  two  in  bar,  r/s.,  champerty  and 
limitation,  and  three  on  the  merits : 

(i)  Whether  Binode  Lall  Roy  was  the 
adopted  son  of  Sham  Soondur  according  to 
the  requirements  of  Hindoo  law  ? 

(2)  Whether  Kanchun  Monee  got  the 
property  as  heiress  of  her  husband,  Radha 
Gobind,  or  in  gift  from  him  t  and 

(3)  Whether  the  sales  by  Kanchun  Mo^ 
nee  were  made  for  such  necessity  as  the 
Hindoo  law  recognizes  and  allows  ? 

That  first  issue  was  fixed  in  consequence 
of  ttie  interference  in  the  suit  of  a  vakeel, 
with  whom  the  [)laintiffs  had,  on  the  27th  of 
Magh  1276,  entered  into  an  agreement,  stipu- 
lating to  give  him  a  6-anna  share  of  any 
property  recovered  from  the  defendants,  the 
vakeel  carrying  on  the  suit  on  their  behalf 
at  his  own  expense.  Whilst  the  suit  was 
pending,  the  vakeel  withdrew,  or  alleged  that 
he  withdrew,  his  aid  from  the  plaintiffs,  and 
both  parties  filed  a  petition  to  that  effect. 
On  reading  that  petition,  the  Subordinate 
Judge  rejected  the  defendant's  plea  of  cham- 
perty, and  disposed  of  the  issue  in  favour  of 
the  plaintiffs. 

On  the  second  issue  in  bar,  he  found  that 
Kanchun  Monee  died  on  the  3rd  Jyst  1266, 
and  that  this  suit,  instituted  on  the  30th 
Bysack  1277,  was  therefore  in  time. 

On  the  merits,  he  found  (1)  that  Binode 
Lall  Roy  was  adopted  in  due  form,  and  that 
the  plaintiffs  were,  therefore,  the  heirs  of 
Kanchun  Monee ;  (2)  that  Kanchun  Monee 
took  the  property  as  heiress  of  her  husband^ 
and  not  by  gift  from  him ;  and  (3)  tliat  the 
defendants  had  failed  to  prove  \Jie  necessity 
for  the  sales.  ^ 

The  result  was  a  decree  for  the  plaintiffs 
with  costs  and  interest. 
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The  defendants  appeal  on  the  following 
grounds :  — 

(i)     The    plaintiffs'    suit    is    barred    by 
Kmitation. 

(2)     There  is  no  proof  of   Binode  Lall 
Roy*s  legally  valid  adoption. 

is)     The  plea  of  legal  necessity  for  the 
sales  has  been  suificiently  proved. 

The  petition  of  appeal  consists  of  thirteen 
clauses,  but  these  three  sufficiently  include 
all  the  points  which  we  shall  have  to  consider. 
On  the  first  point,  Mr.  Woodroffe,  on  behalf 
of  the  appellants,  contends  that,  as  the  plaint- 
iffs have  brought  their  suit  admittedly  eleven 
years  after    Kanchun    Monee's   death,    the 
burthen  of  a  very  distinct  proof  is  upon  them 
to  show  the  precise  date  of  that  death,  and 
that  ihey  come  within  1  z  years  of  that  date. 
He  contends  that  the  evidence  adduced  by 
the  plaintiffs  on  this  point  is  altogether  in- 
saffictent  and  unsatisfactory. 

We  have  had  this  evidence  read  to  us,  and 
U  appears  to  me  worthy  of  credit.     It  is  the 
evidence   of  witnesses  entirely  unconnected 
i^th  either  party  to  this  suit,  and  who  can 
have  no  sort  of  interest  one  way  or  the  other. 
It  is  corroborated  in  the  strongest  manner  by 
the  khatta-books  of  the  idol-house  of  Brin- 
dabun  for  1265-66  B.  S.,  and  I  think  it  proves 
that  Kanchun  Monee  died  at  Brindabun  on 
the  3rd  or  4th  of  Jyst  1266.    It  cannot  be 
supposed  that  these  books  were  interpolated 
or  fabricated  for  the  purposes  of  this  suit. 
Something  was  made  of  a  supposed  discre- 
pancy between  the  Brindabun   books  and 
the  Bashna    House  accounts  filed   by  the 
plaintiffs.     In  the  former,  the  death  of  Kan- 
chun Monee  is  mentioned  as  having  taken 
place  in  Jyst  1266,  whilst  various  items  of 
expenditure  on  account  of  her  shradh  are 
entered  in  the  plaintiffs'  accounts  as  having 
been  disbursed  in  Assar  1265.     I  think  that 
Mr.  Branson's  explanation  of  this  discre- 
pancy, viz.y  that  zemindaree  accounts  are 
made  up  according  to  the  "  Punyah  "  is  a 
reasonable  one ;  and  it  seems  quite  clear  that 
if  the  Bashna  accounts  had  been  open  to  the 
objection  now  taken,  such  objection  would 
Have  been  strongly  urged  in  the  Court  below 
where  the    mistake   would    have   attracted 
immediate  notice.    The  only  reasonable  ex- 
planation of  nothing  having  been  made  of 
this  apparent  discrepancy  between  the  two 
accounts  is  that  nothing  could  be  made  of  it, 
and  that  the  difference  of  date  was  explicable 
oy  ^e  different  ways  in  which  the  two  khat- 
^  ^er^kept. 

Oq  this  part  of  the  case  I  think  that  the 
^ttoordinatQ  Judge  was   fully  justified  in 


finding  that  Kanchun  Monee  died  in  Jyst 
1266,  and  that,  from  the  date  of  the  succes- 
sion opening  out  to  them,  the  plaintiffs  have 
brought  their  suit  within  the  statute  limit  of 
12  years. 

Another  point  in  connection  with  the  issue 
of  limitation  was  raised  by  Mr.  Woodroffe,  to 
the  effect  that  there  was  evidence  to  show 
that  Kanchun  Monee  took  the  property  in 
dispute  as  shebait  of  the  idol  during  Radha 
Gobind's  lifetime,  and  that  her  position, 
therefore,  was  not  that  of  a  Hindoo  widow  at 
all;  and  that,  if  this  were  so,  Kanchun 
Monee's  possession  was,  from  the  first,  adverse 
to  the  members  of  Radha  Gobind's  family* 
and  that  the  period  of  limitation  ran  out 
even  before  Kanchun  Monee  retired  to  Brin* 
dabun. 

There  is  no  sufficient  evidence,  I  think, 
that  Kanchun  Monee  took  the  properties  as 
shebait  of  an  idol.  That  the  Hoodah  might 
have  been  originally  purchased  in  the  name 
of  an  idol  is  likely  enough,  but  there  is  no* 
thing  to  show  that  the  estate  was  ever  con- 
sidered or  treated  as  endowed  property. 
On  the  contrary,  we  find  the  purchaser 
Radha  Gobind,  within  a  few  days  of  the 
Government  auction-sale,  disposing  of  one 
of  the  mouzahs  (Hareerampore)  of  the 
Hoodah  to  Sham  Soondur  Roy. 

Moreover,  in  the  deed  of  sale  of  Kartick 
7th,  1227,  Kanchun  Monee  describes  the 
property  as  the  self-acquired  property  of 
her  husband.  In  the  other  deed  of  sale, 
dated  Bysack  1226,  there  is,  no  doubt,  a 
recital  to  the  effect  that  the  Hoodah  is  re- 
corded in  Kanchun  Monee's  name  in  con- 
junction with  the  idol,  but  this  would  not 
be  evidence  of  the  fact  that  she  was  in 
possession  of  the  zemindaree  on  an  independ- 
ent title.  On  this  point,  I  see  no  reason, 
to  differ  from  the  finding  come  to  by  the 
Subordinate  Judge. 

We  now  come  to  the  question  of  the 
adoption  of  Binode  Lall  Roy,  and  Mr.  Wood- 
roffe contends  that  the  Subordinate  Judge 
was  mistaken  in  supposing  that  the  defend- 
ant's vakeel  made  any.  such  admission  as  is 
recorded  on  the  back  of  the  defendant's 
written  statement.  Mr.  Woodroffe  admits 
that,  if  authority  to  adopt  be  proved,  it 
would  be  for  his  clients  to  show  that  an 
adoption  made  under  that  authority  was 
invalid  by  reason  of  any  of  the  requisite 
ceremonies  having  been  omitted.  The  point 
has  been  ruled  in  Sabo  Bewa  v,  Nuboghun 
My  tee,  11  Weekly  Reporter  380. 

It  seems  to  me  impossible  to  hold  that 
there  was  any  contention  in  the  Court  below, 
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either  as  to  the  authority  to  adopt,  or  as  to 
the  factum  of  the  adoption.  The  Subordi- 
nate Judge  was  a  native  gentleman  conduct- 
ing the  trial  in  his  own  language,  and  it 
cannot  be  supposed  that  he  made  any  mistake 
as  to  the  admission  made  by  the  defendant's 
vakeel.  The  body  of  the  written  statement 
contains  a  distinct  denial  of  the  fact  that 
Binode  Lall  Roy  was  the  son  of  Sham  Soon- 
dur  at  all,  and  this  is  afterwards  qualified  by 
the  vakeel  conducting  the  case  by  an  explana- 
tion that  what  was  meant  was  that  Binode 
Lall  was  not  the  son  of  the  loins  of  Sham 
Soondur,  but  that  he  was  an  adopted  son  of 
his,  albeit  the  adoption  was  not  valid  in  con- 
sequence of  the  omission  of  the  necessary 
ceremonies.  Had  the  Subordinate  Judge 
been  mistaken  on  this  point,  there  would 
have  been  an  immediate  objection  taken  to 
the  issue  fixed  by  him,  which  was  whether 
Binode  Lall  Roy  had  been  adopted  according 
to  the  Hindoo  Shastras,  meaning  thereby 
with  due  ceremonial  observances,  and  after 
his  decision  there  would,  no  doubt,  have  been 
an  application  to  admit  a  review  of  judgment, 
had  the  Subordinate  Judge's  mistake  given 
the  defendants  such  a  good  ground  for 
objection. 

It  seems  clear,  moreover,  from  the  nature 
of  the  questions  put  to  the  plaintiffs'  witness- 
es, that  the  point  at  issue  was  not  the  adop- 
tion itself,  but  whether  that  adoption  was 
properly  carried  out.  And  there  is  a  con- 
siderable body  of  evidence  to  the  fact  that 
Binode  Lall  Roy  performed  the  shradhs  both 
of  Sham  Soondur  and  of  his  widow  Apurva 
Monee  and  was  in  possession  of  the  family- 
property  after  Sham  Soondur's  death. 

This  being  so,  it  was  for  the  defendants 
to  prove  that  the  adoption  was  bad  for  want 
of  the  necessary  ceremonies,  and  it  is  not 
loo  much  to  say,  that  they  have  not  made 
the  slightest  attempt  to  do  so.  Their  wit- 
nesses speak  to  the  fact  of  a  general  belief 
that  Binode  Lall  Roy  was  adopted,  and  one 
of  them  says  distinctly  that  Binode  Lall 
was  adopted ;  but  none  of  them  put  forward 
any  doubt  as  to  the  adoption  being  valid 
by  reason  of  the  omission  of  ceremonies. 
And  when  we  find  that  Binode  Lall  acted 
for  many  years  as  the  adopted  son  without 
objection  taken  by  any  one,  that  he  died 
possessed  of  his  adopting  father's  property 
and  performed  his  shradh,  the  presumption 
is  of  the  strongest  that  the  adoption  was  a 
valid  one.  At  all  events,  it  was  for  the 
defendants  to  show  that  it  was  not.  There- 
fore, on  this  point  also,  1  agree  with  the  Sub- 
ordinate Judge. 


The  third  objection  is  really  the  sobstai 
tial  one,  namely,  that  there  is  sufficient  proo^ 
on  the  record  that  the  sales  were  made  b^ 
Kanchun  Monee  for  such  necessity  as  ib< 
Hindoo  law  allows.  Mr.  Woodroffe,  howeverj 
contends  that,  under  the  very  pecnKar  cir- 
cumstances of  this  case,  it  was  for  the  plaint- 
iffs to  show  why  a  quiet  and  bond-j 
possession  of  50  years  should  be  disturbed, 
and  that  the  onus  of  proving  that  there 
no  necessity  for  the  sales  rested  with  the| 
plaintiffs. 

It  seems  to  me  that  no  precise  mle  can 
be  laid  down  in  cases  like  this,  but  that  each 
case  should  be  decided  according  to  its  own 
peculiar   circumstances.    Ordinarily,   a    re- 
versioner would  be  entitled  to  call  upon  a 
purchaser  to  show  that  he  had  made  inqoiij 
before  buying,  and  had  saiisfied  himself  of 
the  existence  of  the  alleged  necessity.     But, 
in  this  case,  direct  proof  of  such  inqnir}*  and 
of    such    satisfaction    is    impossible.     The 
sales  were  effected  in  1235  and  1227  B.S., 
corresponding    with    1 819-1820    A.D.,     or 
more  than  50  years  ago,  and  the  property 
itself  is  now  in  the  third  line  of  descent  from 
the   original  purchasers.     It  has  been  said 
that  the   fact  of  there  being   Government 
revenue  due  at  the  time,  and  that  the  estate 
was  on  the  point  of  being  put  up  for  sale  io 
consequence  of  such  default,  were  matters 
that  could  have  been  easily  proved  on  the 
part  of  the  defendants  by  a  reference  to  the 
Collector's  office.     But    this  is  a  mistake. 
Records  of  this  unimportant  kind  are,  by  the 
orders  of  Government,  destroyed  within  a 
few  years,  and  the  papers  now  in  question 
must  undoubtedly  have  been  destroyed  many 
years  ago.     The  original  purchasers  are  dead« 
and  they  would  have  been  the  only  persons 
who  could  have  given  direct  evidence  of  there 
having  been  a  full  and  satisfactory  inquiry 
as  to  the  existence  of  a  legal  necessity  on 
Kanchun   Monee  to   sell.     Mr.  Woodrofife 
argues  that  the  recital  in  the  deeds,  that 
Government  revenue  was  due,  and  that  the 
estate  was  going  to  be  sold  in  consequence, 
is  in  itself  proof  of  the  legal  necessity,  and 
the  case   of    Womesh    Chonder    Sircar  v, 
Digamburee    Dossee  (3    Weekly    Reporter 
154)   has  been   quoted   in   support  of   the 
proposition.     I  do  not  think  that  the  case 
in  question  decides  this  point.    There  is  a 
remark,  no  doubt,  in  the  judgment  that  a 
recital  in  a  deed  is  "  one  species  of  evidence," 
but  the  case  was  not  decided  on  the^evidence 
afforded  by  any  such  recital.  % 

It  has  been  held,  however,  in  Rajaram 
Tewaree  r,  Luchraun  Pershad,  12  Weekly 
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Ri^rter  478,  that  a  recital  in  a  deed  of  sale, 
which,  if  true,  showed  ihat  there  was  a 
necessity  for  borrowing,  made  it  incumbent 
on  the  Court  trying  the  case  to  raise  an  issue 
on  the  subject^  but  this  was  done  in  the  pre- 
sent case. 

The  Privy  Council  in  the  case  of  Raj- 
Inkhee  Debia  r.  Gokool  Chunder  Chowdhry 
(12  Weekly  Reporter,  P.  C.,  47)  have  laid  it 
down  that  a  recital  in  a  deed  of  sale  by  a 
Hindoo  widow  is  not  of  itself  evidence  of 
necessity^  and  this  I  take  to  be  the  settled 
law  of  the  question. 

But  there  may  be  circumstances,  as  stated 
in  the  Privy  Council  decision  just  quoted, 
that  may  raise  a  presumption  that  the  trans- 
action was  a  fair  one  and  justified  by  Hindoo 
law,  although  direct  proof  of  necessity  may 
be  wanting. 

In  the  w^ell-known  case  of  Hunooman  Per- 
shad  Pandey  v.  Mussamut  Babooee  Mundraj 
Koonweree,  6  Moore  393,*  the  Privy  Council 
ruled  that  a  lender  is  bound  to  inquire  into 

•The  36th  July  1S56. 
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lord  Justice  Knight  Bruce,  Sir  Kdward  Ryan,  I^rd 
Justice  Turner,  Sir  John  Pa tteson,  and  Sir  fAwi-cnce 
Peel. 

Mortgage — Ancestral  Estate — Charge  by  Manager — 
Onus  Probandi — Presumption — Trial  of  Issues — 
Construction  (of  Native  Deeds  and  Contracts) , 

On  Appeal  from  the  Sudder  Court  at  Agra. 

Hunooman  Pershad  Pandey 

terstis 

Mussamut  Babooee  Mundraj  Koonweree. 

Principles  upon  which  the  Courts  in  Indin  are  to  decide 
issues  depending  before  them. 

Native  deed«  and  contracts  ought  to  be  construed  liberally, 
nsard  being  had  to  the  real  meaning  of  the  parties  rather  than 
to  the  form  of  expression. 

Under  the  Hlnaoo  law,  tlie  right  of  a  6oii4r>f</e  incumbrancer, 
whohas  taken  from  a  </(r/ac/« manager  a  charge  in  lands  created 
honestly  for  the  purpose  of  saving  the  estate  or  for  the  benefit 
ojE  the  estate,  is  not  (provided  the  circumstances  would  support 
va*  chai;ge  had  it  emanated  from  a  defacin  and  dejure  manager) 
aneeted  by  the  want  of  union  of  the  df  fucto  with  the  de  jure 
title. 

The  question  as  to  the  onus  of  profjf  in  such  caries  is  one 

not  capable  of  a  general  and  inflexible  answer;  but  the  pre- 

ijjnaptlon  proper  to  be  made  will  vary  with  circumstances. 

Tons,  a  mortgagee,  who  is  setting  up'a  charge  In  his  favour 

made  by  one  whose  title  to  alienate  he  knew  to  be  limited, 

woftt  prove  ihe  facts  which    embody    the    representations* 

raaoe  to  him  of  the  alleged   deeds  of  the  esstate  and  the 

motives  ioHnencing   his  immediate  loan ;    but  such  proof 

must  not  be  required  from  one  not  an  original  party  after 

?,^P**of  time  and  enjoyment,  and  apparent  acquiescence. 

where  also  a  charge  is  created  by  the  substitution  of  a  new 

**^rity  tor  an  older  one,  and  the  consideration  for  the  older 

<>»*  was  an  old  precedent  debt  of  an  autt'stor  not  previously 

iluestioned,  the  presumption  will  arise  in  favour  of  a  consider- 

**"«Jthal  binds  the  estate. 

nf  ^^  Hindoo  law,  the  power  of  a  manager  for  an 
•nunt  heir  to  charge  an  ancestral  estate  is  a  limited  and 
9^tied  one  to  be  exercised  in  a  case  of  need  or  for  the 
™ot  of  the  estate.  Where  the  charge  i  s  one  that  a  prudent 
r"J<J  wouft  make  in  order  to  benefit  the  estate,  the 
"•-/rfi?  leni^r  is  not  atfected  by  the  precedent  mismanage- 
°2lli®[. *•»*  estate.  The  lender  is  bound  to  inquire  into  the 
.  *^^'***W8fortheloan,  and  to  satisfy  himself  that  the  manager 
ail?'**  ***  ^^  *»net»t  of  the  estate.  But  i f  be  does  so  i  nq n i  re, 
*°(*  acts  honestly,  the  realexistence  of  an  alleged  sufficient  and 


the  necessities  of  the  loan,  and  to  satisfy 
himself  as  well  as  he  can.     And,  if  he  does 

reasonably  credited  necessity  is  not  a  condition  precedent  to 
the  validity  of  his  charge,  and  he  is  not  bound  to  see  to  the 
application  of  the  money.  The  mere  creation  of  a  charge  by 
a  manager,  securing  a  proper  debt,  cannot  be  viewed  as  im- 
provident management ;  and  a  bnnd-fide  creditor  should  not 
suffer  when  he  has  arted  honestly  and  with  due  caution  but  is 
himself  deceived. 

Mode  of  taking  accounts  when  the  defendant  is  mortgagee 
in  possession. 

Knight  Brucey  L.J, —-The  complainant  in  the  orif^inal 
suit  was  Ul  Indcrdowun  Singrh,  described  in  the  plaint 
as  proprietor  of  the  Raj  of  Pergunnah  Munsoor  Nugg^ur 
Bustee.  The  suit  was  ag^ainst  the  present  appellant,  the 
chief  defendant,  the  mother  of  the  complainant.  The 
complainant  sought  by  his  plaint  the  possession  of  cer- 
tain immoveable  property  described  in  his  claim,  the 
particulars  of  which  it  is  unnecessary  to  state.  He 
sought  also  to  set  aside  a  mortgage-bond,  bearing  date 
Assar  Sooud  Poornumashee  1346  Fuslee,  set  up  by  the 
appellant;  to  oust  the  appellant  as  mortgagee  in  the 
Collector's  records,  and  to  recover  mesne- profits. 

To  this  suit,  the  defendant  put  in  his  answer.  The 
title  of  the  complainant  to  the  lands  as  heir  was  not 
denied  by  the  answer ;  but  the  defendant  alleged  his 
title  as  mortgagee  (except  as  to  some  birt  lands,  the 
claim  to  which  was  abandoned  in  the  suit,  and  to  which 
it  is  unnecessary  further  to  refer).  The  substantial  dis- 
pute between  the  parties  was,  as  to  the  lands  for  which 
the  suit  proceeded,  whether  the  defendant  could  resist, 
under  his  title  as  mortgagee  to  the  extent  of  that  inter- 
est, the  title  of  the  complainant  as  heir  and  proprietor 
of  the  lands. 

it  is  unnecessary  to  enter  in  detail  into  the  pleadings 
or  proceedings  in  the  suit.  It  is  sufficient  to  state  that, 
in  the  result,  the  Sudder  Amecn  decided  in  favour  of  the 
security,  and  dismissed  the  claim  generally ;  but  that,  on 
appeal  from  that  decision,  the  Sudder  Courts  decided 
against  the  security,  and,  in  substance,  granted  the  relief 
asked  by  the  plamt,  except  in  so  far  as  it  was  aban- 
doned. 

The  reasons  for  the  decision  of  the  Appellate  Court 
are  contained  in  their  judgment.  The  Court  says : 
**The  question  with  which  the  Court  have  first  to  deal 
respects  the  right  of  the  Ranee  to  execute  the  instrument 
before  them."  They  then  remark  that  "  the  bond  itself 
assigns  to  the  Ranee  a  proprietary  character,  and  that 
it  was  not  amongst  the  defendant's  pleas  that  the  Ranee 
acted  as  her  son's  guardian,  but  that  he  has  claimed  for 
her  the  proprietary  character,  both  in  his  answer  to  the 
plaint,  and,  still  more  broadly  and  unreservedly,  in  his 
answer  to  the  pleadings  in  appeal.  The  plaintiff,  on  t^ie 
other  hand,  has,  throughout,  argued  for  the  avoidance 
of  the  bond  by  denying  the  Ranee's  proprietary  title 
in  any  way ;  and,  such  being  the  issue  jomed  between  the 
parties,  the  Court,  looking  to  the  fact  that  the  estates  in 
dispute  unquestionably  devolved  on  the  plaintiff,  to  the 
exclusion  of  the  Ranee,  on  the  death  of  the  plaintiff's 
father,  r<aja  Sheobuksh  Singh,  have  no  hesitation  in 
declaring  that,  even  on  the  assumption  that  the  Ranee 
voluntarily  executed  the  bond,  and  received  full  consi- 
deration tor  it,  the  bond  is  not  binding  on  the  plaintiff, 
and  that  neither  he  nor  his  ancestral  prooerty  can  be 
made  liable  in  satisfaction  of  it.  It  is  needless  for  the 
Court,  their  inquiries  being  thus  stopped  in  limine,  to 
enter  on  the  real  merits  of  the  transa<5\ion  as  between 
the  Ranee  and  Hunooman  Pershad  Pandey."' 

Their  Lordships  colle<5t  from  this  judgment  that  the 
Court  thought  that  a  bar  was  interposed  by  the  plead- 
ings  and  by  the  Ranee's  ac^  of  assumption  of  proprie- 
torship to  the  further  consideration  whether  the 
appellant's  charge  could  in  any  character  be  sustained 
against  the  estate. 

The  Court  did  not  enter  upon  the  question  of  the  va- 
lidity of  the  charge,in  whole  or  in  part,  as  a  charge  effe<5\- 
ed  by  a  de  fa^lo  manager,  or  proprietor,  whether  by 
right  or  by  wrongful  title,  nor  advert  to  the  fa<5^  that 
the  charge  included  some  items  of  former  charge  wholly 
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inquire,  and  acts  honestly,  the  real  existence 
of  an  alleged  and  reasonably  credited  ncces- 


unalfected  by  the  objection  which  they  considered  of  so 
much  weight. 

This  judgment  may  be  considered  under  the  following 
points  of  vjew: — • 

First.— \i\d  the  appellate  jurisdiction  rij^htly  construe 
the  pleadings,  and  take  a  right  view  of  the  issues  framed 
under  the  direction  of  the  Judge,  according  to  the  prac- 
tice of  those  Courts? 

Secondly. — Did  it  take  a  right  view  of  the  relation  in 
which  the  Ranee  intended  to  stand  to  her  son's  estate  ? 
and 

Thirdly. — Did  it  consider  the  point  whether  the  rights 
of  these  parties  could  wholly  depend  upon  the  question, 
whether  that  relation  was  duly  or  unduly  constituted? 

On  the  6rst  point,  their  lordships  think  it  right  to 
observe  that  it  is  of  the  utmost  importance  to  the  right 
administration  of  justice  in  these  Courts  that  itshould  be 
constantly  borne  m  mind  by  them  that,  by  their  very 
constitution,  they  arc  to  decide  according  to  equity  and 
good  conscience ;  that  the  substance  and  merits  of  the 
case  are  to  be  kept  constantly  in  view;  that  the  sub- 
stance and  not  the  mere  literal  wording  of  the  issues  is 
to  be  regarded ;  and  that  if,  by  inadvertence,  or  other 
cause,  the  recorded  issues  do  not  enable  the  Court  to  try 
the  whole  case  on  the  merits,  an  opportunity  should  be 
afforded  by  amendment,  and  if  need  be,  by  adjournment 
for  the  decision  of  the  real  points  in  issue. 

But  their  Lordships  think  that,  if  the  wording  of  the 
issues  be  carefully  considered,  it  will  be  found  that  the 
issue  in  substance  is,  whether  the  charge  under  the  in- 
strument bound  the  lands.  The  words  in  which  the 
Principal  Sudder  Amecn  states  the  issue  on  the  point 
are:  **  Whether  it  (the  mortgage-bond)  ought  to  have 
effect  against  the  mortgaged  villages."  It  was  not  an 
issue  limited  to  the  particular  description  or  character 
in  which  this  act  was  done,  and  a  misdescription  or  ! 
error  in  that  respect  would  not  have  been  fatal  to  the  , 
charge.  Consequently,  their  Lordships  cannot  agree 
with  the  Sudder  Dewanny  Adawlut,  upon  the  first  point, 
that  the  real  question  in  dispute  between  these  parties, 
namely,  whether  the  charge  l>ound  the  lands  in  the  hands 
of  the  heir,  was  not  substantially  i«xluded  in  the  issues 
which  were  evidently  intended  to  raise  it.  Neither  can 
their  Lordships  adopt  the  reasoning  on  the  conclusion 
of  the  Sudder  Dewanny  Adawlut  upon  the  second  point 
as  to  the  relation  in  which  the  Kanee  meant  to  stand, 
and  substantially  stood,  to  the  estate  of  her  son. 

Deeds  and  contracts  of  the  people  of  India  ought  to 
be  liberally  construed.  The  form  of  expression,  the 
literal  sense,  is  not  to  be  so  much  regarded  as  the  real 
meaning  of  the  parties  which  the  transaction  discloses 
Now,  what  is  meant  by  the  a*^sumption  of  proprietorship 
on  the  part  of  the  Ranee  which  the  judgment  ascribes 
to  her?  It  is  not  suggested  that  she  ever  claimed  any 
beneficial  interest  in  the  estate  as  proprietor;  had  she 
done  so,  it  would  have  been,  pro  taniOt  a  claim  adverse 
to  her  son;  and  it  is  conceded  by  the  respondent's 
counsel  that  she  did  not  claim  adversely  to  her  son .  The 
terms  of  **  proprietor  "  and  of  •'*  heir,'*  when  they  occur, 
whether  in  deeds  or  pleadings,  or  documentary  proofs, 
may  indeed,  by  a  mere  adherence  to  the  letter,  be  con- 
strued to  raise  the  conclusion  of  an  assumption  of  owner- 
shipi  in  the  sense  of  beneficial  enjoyment  derogatory  to 
the  rights  of  the  heir;  but  they  ought  not  to  be  so  con- 
strued unless  they  were  so  intended,  and,  in  this  case, 
their  Lordships  are  satisfied  that  they  were  not  so  in* 
tended.  They  consider  that  the  acts  of  the  Ranee  cannot 
be  reasonably  viewed  otherwise  than  as  acts  done  on 
behalf  of  another,  whatever  description  she  gave  to 
herself,  or  others  gave  to  her;  that  she  must  be 
viewed  as  a  manager,  inaccurately  and  erroneously 
described  as  "proprietor'*  or  "heir;"  and  it  is  to 
be  observed  that  the  Collector  takes  this  view ;  for 
whilst  he  remarks  on  the  improper  description  of  her 
as  heir  or  proprietor,  he  continues  her  name  as  "  surbur-^ 
akar.**    If  the  whole  context  gl  aU  these  documents  and 


sity  is  not  a  condition  precedent  to  the 
validity  of  his  charge.    And  again  thai  the 

(>leadings  be  taken  into  consideration,  and  the  coostmc- 
tion  proceed  on  every  part  and  not  on  portions  of  them, 
they  are  sufficient,  in  their  Lordships'  |udgment,  to  show 
the  real  character  of  her  proprietorship. 

Upon  the  third  point,  it  is  to  be  observed  that,  uaderi 
the  Hindoo  law,  the  right  of  a  hond-fide  incumbrancer, 
who  has  taken  from  a  de facto  mana^^era  charge oo  land^ 
created  honestly  for  the  purpose  of  saving  the  estate  or 
for  the  benefit  of  the  estate,  is  not  (provided  the  circum- 
stances would  support  the  charge  had  it  emanated  from  a 
de  facto  and  de  iure  manager)  affected  by  the  want  of 
union  of  the  de  facto  with  the  dejure  title.  Tlierefore. 
had  the  Ranee  intruded  into  the  estate  wronfrf  uHy,  zo^^ 
even  practised  a  deception  upon  the  Court  of  Wards,  or 
the  Collector  exercising  the  powers  of  a  Court  of  Wards 
by  putting  forth  a  case  of  joint  proprietorship  in  order 
to  defeat  the  claim  of  a  Court  of  Wards  to  the  ward- 
ship, which  is  the  case  that  Mr.  Wigram  supposed,  it 
would  not  follow  that  those  acts,  however  wroair.  woakl 
defeat  the  claim  of  the  incumbrancer.  The  objection, 
then,  to  the  Ranee's  assumption  of  proprietorship,  in 
order  to  get  the  management  into  her  hands,  does  not 
really  go  to  the  root  of  the  matter,  nor  necessarily  in* 
validate  the  charge ;  consequently,  even  had  the  view 
which  the  Sudder  Dewanny  Adawlut  took  of  the  char- 
acter of  the  Ranee's  act,  as  not  having  been  done  by 
her  as  guardian,  been  correct,  their  decision  against 
the  charge  without  further  inquiry  would  not  have  been 
well  founded.  It  would  not  have  l>een  accordant  with 
the  principles  of  the  Hindoo  law,  as  declared  in  Coleh. 
Dig  ,  vol.  I,  p.  302,  and  in  the  case  of  Gopee  Chum 
Burral  r.  Mussamut  Ishwuree  Lukhee  Dcbia  (3  S.  D.  A. 
f^^P-  93 )»  2Lnd  as  illustrated  by  the  case  cited  for  the 
appellant  in  the  argument,  against  the  authority  of 
which  no  opposing  decision  was  cited.  7'heir  lordships, 
however,  must  not  be  understood  to  say  that  they  see 
any  ground  of  probability  for  the  assertion  that  the 
Ranee  really  meant  to  deceive  the  Court  of  Wards  or 
the  Collector  exercising  its  authority,  by  any  consci- 
ously false  description  of  her^lf.  The  title  to  this  Raj 
cannot  readily  be  supposecf  to  have  been  unknown  in 
the  Collector's  office,  nor  is  it  probable  that  the  Ranee 
could  have  deceived  the  office  by  such  a  false  descrip- 
tion of  herself. 

It  is  a  circumstance  worthy  of  remark,  too,  that  the 
complainant  does  not  ascribe  this  conduct  to  her  \n  his 
plaint.  The  case  tnat  the  plaint  makes  is  not  that  she 
intruded  upon  him  and  assumed  proprietorship;  the 
plaint  itself  says  she  had  possession  as  guardian,  that 
IS,  as  managing  in  that  character ;  and,  on  a  review  of 
the  whole  pit* adings  and  documentary  evidence,  and  of 
the  probabilities  of  the  case,  their  Lordships  think  it  a 
strained  and  untrue  construction  to  assign  any  other 
character  to  her  acts  than  that  which  the  plaint  ascribes 
to  them,  notwithstanding  the  use  of  terms  inconsistent 
with  it.  For  these  reasons,  their  Lordships  think  that 
the  judgment  of  the  Sudder  Dewanny  Court  cannot  be 
supported  on  the  grounds  which  that  Court  hasassi^ed. 

It  then  remains  to  be  considered  whether  the  judg- 
ment is  substantially  right,  though  the  reasons  assign«l 
for  it  are  not  satisfactory  or  sufhcient. 

If  the  evidence  disclose,  as  it  is  contended  for  the 
respondents  that  it  does  disclose,  no  primd'facie  case 
of  charge  at  all  on  this  ancestral  estate,  then  as  the 
only  bar  to  the  resumption  by  the  heir  of  his  estate  is 
the  alleged  mortgage-title  over  it,  the  proof  of  which 
lies  on  the  mortgagee,  the  complainant's  title  to  the 
estate,  to  the  mesne-profits,  and  to  the  other  relief  is 
made  out ;  but  if,  on  the  other  hand,  the  evidence  dis- 
closes even  a  primd-facie  case  of  charge,  some  inouiry 
at  least  ought,  as  it  seems  to  their  Lordshij^,  to  have 
been  directed. 

The  question  then  next  to  be  considerec^is  whether 
a  primd'facie  case  of  a  subsisting  charge  is  made  out 
by  the  appellant.  Thiii  question  involves  the  oonsidera* 
tion  of  two  points ;  first,  the  actual /i^c/wjh  of  die  deed  ; 
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presumption  in  such  cases  varies  with  cir-  !      Now,  the  best  test  of  the  good  faith  of  the 
(omstances,  and  is  regulated  and  dependent  '  purchasers  of  these  properties  and  of  their 


ipon  them. 


md,  next,  the  consideration  for  it.     First   as  to  the 
kctum.    The  execution  of  the  bond  by  the  Ranee  is 
Ibted  by  several  of  the  attestinjr  witnesses.     It  was 
Vgued,  however,  on  behalf  of  the  respondent,  that  the 
^rt  ougcht  not  to  act  on  their  evidence.     Some,  discre- 
jjaocies  (such,  however,  as  are  not  unfrequently  found 
■  honest  cases  in  native  testimony)  were  dwelt  upon. 
neSudder  Ameen  who  decided  this  case  originally  has 
■ade  some  pertinent   remarks  on   the  confirmation 
vhich  circumstances  give  to  the  oral  evidence  that  the 
Mod  is  the  deed   of   the    Ranee.     The   decision  by 
i  Native  Judge,  possessing  the  intelligence  which  this 
iidgmentof  the  Sudder  Aroeen  evinces,  on  a  question  of 
act  in  issue  before  him,  is,  in  the  opinion  of  their  I^rd- 
^ps,  entitled  to  respect ;  he  must  necessarily  possess 
nperior  knowledge  of  the  habits  and  course  of  dealing 
rf  natives,  and  that  knowledge  would  be  likely  to  lead 
lim  to  a  right  conclusion  upon  a  question  of  disputed 
bet.    The  Sudder  Ameen  observes,  in  substance,  that 
iwssession  went  along  with  this  bond,  and  that  the  mort- 
gagee was  inscribed  in  that  character  as  proprietor  on 
;be  records  of  the  Collector.     He  was,  therefore,  put  in 
X)sscssion  as  mortgagee,  and  was  publicly  known  as 
Dortj^gee  in  the  Collector's  office. 

It  is  to  be  observed  further  that  his  receipt  of  the  rents 
ind  profits  of  the  lands  included  in  this  conveyance 
voula  diminish,  pro  fanlo,  the  annual  income  of  the 
estate,  which  would  come  to  be  administered  by  the 
Ranee,  and  that  this  state  of  things  continued  for  several 
fears  after  the  execution  of  the  bond.  The  Ranee's  ig 
Doranoc,  then,  of  such  title,  possession,  receipt,  and  dt- 
mination,  is,  as  the  Sudder  Ameen  justly  observes,  not 
a  probable  supposition.  It  could  be  rationally  accounted 
for  only  on  one  supposition — that  the  Ranee  was  a  mere 
cypher,  and  entirely  ignorant  of  that  which  was  done  in 
ber  name.  This,  however,  does  not  app»ear  to  have  bee  n 
the  case :  she  herself  denied  it  on  a  subsequent  contest 
as  to  the  managership  ;  and  the  act  of  the  Collector  in 
his  decision  upon  that  dispute,  in  putting  her  into  the 
management,  confirms  her  own  statement  of  her  capa- 
city. Had  her  incompetency  been  of  so  flagrant  a  cha- 
racter, as  the  above  hypothesis  demands  to  be  attributed 
to  ber,  it  is  not  reasonable  to  suppose  that  it  would  have 
been  unknown  in  the  Collector's  office,  nor  is  it  reason- 
able to  suppose  that  the  management  would  have  been 
confided  to  her  had  such  been  her  character.  It  was 
argued,  indeed,  that  she  may  have  become  by  that  time 
capable;  but  it  is  to  be  observed  that  a  long  course  of 
Delect  and  mismanagement  which  is  attributed  to  her 
woold  not  be  a  school  of  improvement. 

It  was  argued  that  the  complainant  was  not  to  be 
boand  bythcRanee's  allegations  of  her  own  competency; 
that  she  had  tasted  the  sweets  of  management,  and 
would  desire  their  continuance.  Certainly,  the  com- 
plainant is  not  to  be  bound  by  her  assertion;  but 
^w  not  the  assertion  that  is  relied  on  as  confirmation. 
^Hat  is  relied  on  is  the  result  of  the  contest,  and  the 
acknowledgment  of  her  as  one  competent  to  the  manage- 
nentof  the  estate  by  an  officer  interested  in  its  right 
administration. 

Ineir  Lordships  cannot  but  concur  with  the  Sudder 
Ameen  in  thinking  that  these  circumstances  do  materi- 
«ly  confirm  the  story  of  the  attesting  witnesses  as  to  the 
*^ee  s  execution  of  the  deed.    The  story  cf  her  non- 
wecution  of  it  is  based,  in  a  considerable  degree,  on 
f  supposition  of  her  incapacity.    That  the  deed  is  hers, 
^wthe  opinion  of  their  Lordships,  further  confirmed  by  1 
jj*  peal  improbability  of  the  history  which  some  of 
^Witnesses  of  the  respondent  give  as  to  the /actum  of 
wmsirumenu    The  story  told  by  the  witnesses,  Heera  1 
Jr  *«a  Gyapyihad  Patuk,  is  so  destitute  of  probabi-  | 

y»  so  little  in  harmony  with  the  ordinary  conduct  of 
™^tn  like  circumstances,  that  their  Lordships  can  | 
{^**»oreliance  upon  it.    According  to  the  case  of  the  1 
««pondent,  this  bond  was  fraudulently  executed  in  the 
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having  satisfied   themselves  that  there  was 


name  of  the  Ranee  without  her  sanction  or  knowledge, 
in  order  to  fix  a  false  charge  of  Rs.  15 ,000  in  the  defend- 
ant's favor,  on  the  property  of  the  infant  Raja.  The 
defendant  and  several  associates  were,  according  to  this 
story,  conspiring  together  for  this  object.  According  to 
the  witnesses  who  give  ne&rly  verbatim  the  same  account 
of  the  transaction,these  conspirators  had  witnesses  ready, 
though  not  present,  who  were  to  attest  conscionsl;^  the 
false  deed  as  true;  yet  such  is  at  once  the  impatience 
and  the  folly  of  these  conspiring  parties  that  every  one 
of  the  witnesses,  each  of  whom  is  described  as  dropping 
in  by  chance  as  it  were,  is  solicited  without  any  assigned 
adequate  motive,  and  with  no  previous  sounding,  to  be- 
come a  party  to  this  fraud  by  consciously  attesting  the 
false  deed  as  true.  Each  witness  declines,  and  each  is 
entreated  to  secrecy,  and  each  preserves  the  secret  invio- 
late, contrary  to  duty,  and  witnout  any  assigned  motive 
for  secrecy.  The  communication  and  the  concealment 
are  both  without  motive  according  to  the  account  which  , 
is  given  us.  And  the  story  of  this  utterly  needless  com- 
mission of  his  crime  is  told  of  a  man  used  to  business, 
intelligent  and  described  by  the  respondents  as  the  habi- 
tual accomplice  of  crafty  and  designing  men,  the  karin* 
fiiUi,  in  acts  of  fraud. 

Taking  the  whole  circumstances  as  to  t\i^  factum  of 
this  instrument  into  consideration,  their  Lordships  coo- 
cur  in  the  finding  by  the  Sudder  Ameen  as  to  it. 

Next,  as  to  the  consideration  for  the  bond.  The  ar^ry. 
ment  for  the  appellant  in  the  reply,  if  correct,  would,  in- 
deed, reduce  the  matter  for  consideration  to  a  very  short 
point;  for,  according  to  that  argument,  if  ih^ factum  of  a 
deed  of  charge  by  a  manager  for  an  infant  be  established, 
and  the  fact  of  the  advance  be  proved,  the  presumption  of 
law  is,  primdfaciet  to  support  the  charge,  and  the  onus 
of  disproving  it  rests  on  the  heir.  For  this  position,  a 
decision  or  rather  a  dictum  of  the  Sudder  Dewanoy 
Adawlut  at  Agra,  in  the  case  of  Oomed  Rai  v,  Heera  - 
Lall  (6  Sudder  Dewanny,  N.-W.  P.,3>8),was  quoted  and 
relied  upon.  But  the  dictum  there,  though  general, 
must  be  read  in  connection  with  the  facts  of  that  case. 
It  might  be  a  very  correct  course  to  adopt  with  reference 
to  suits  of  that  particular  character,  which  was  one  where 
the  sons  of  a  living  father  were,  with  his  suspected  col- 
lusion, attempting,  in  a  suit  against  a  creditor,  to  get  rid 
of  the  charge  on  an  ancestral  estate  created  by  the  father, 
on  the  ground  of  the  alleged  misconduct  o!  the  father 
in  extravagant  waste  of  the  estate.  Now,  it  is  to  be 
oiiserved  that  a  lender  of  money  may  reasonably  be 
expected  to  prove  the  circumstances  connected  with  his 
own  particular  loan,  but  cannot  reasonably  be  expected 
to  know,  or  to  come  prepared  with  proof  of  the  antece- 
dent economy  and  good  conduct  of  the  owner  of  an 
ancestral  estate ;  whilst  the  antecedents  of  their  father's 
career  would  be  more  likely  to  be  in  the  knowledge  of 
the  sons,  members  of  the  same.family,  than  of  a  stranger; 
consequently  this  dictum  may  perhaps  be  supported  on 
the  general  principle  that  the  allegation  and  proof  of 
facts,presumably  in  his  lietter  knowledge,  is  to  be  looked 
for  from  the  party  who  possesses  that  better  knowledge, 
as  well  as  on  the  obvious  ground  in  such  suits  of  the 
danger  of  collusion  between  father  and  sons  in  fraud  of 
the  creditor  of  the  former.  But  this  case  is  of  a  de- 
scription wholly  different,and  the  dictum  does  not  profess 
to  be  a  general  one,  nor  is  it  so  to  be  regarded.  Their 
Lordshi  ps  think  that  the  question  on  whom  does  the  onus 
of  proof  lie  in  such  suits  as  the  present, is  one  not  capable 
of  a  general  and  inflexible  answer.  The  presumption 
proper  to  lie  made  will  vary  with  circumstances,  and 
must  be  regulated  by,  and  dependent  on,  them.  Thus, 
where  the  mortgagee  himself  with  whom  the  transaction. 
took  place,  is  setting  up  a  charge  in  his  favor  made  by 
one  whose  title  to  alienate  he  necessarily  knew  to  be 
limited  and  qualified,  he  may  be  reasonably  expected 
to  allege  and  prove  facts  presumably  better  known  to  him 
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such  a  necessity  upon  Kanchun  Monee  as 
woald  justify   her  in  selling  them  and  in 

than  to  the  infant  heir,  namely,  those  facts  which  em- 
body the  representations  made  to  him  of  the  alleg^ed 
needs  of  the  estate,  and  ths  motives  influencing  his 
immediate  loan. 

It  is  to  be  observed  that  the  representations  by  the 
manager  accompanying  the  loan  as  part  of  the  res  gestae  ^ 
and  as  the  contemporaneous  declarations  of  an  agent, 
though  not  actually  selected  by  the  principal,  have  oeen 
held  to  be  evidence  against  the  heir ;  and  as  their  lord- 
ships are  informed  that  such  primd-facie  proof  has  been 
generally  reauired  in  the  Supreme  Court  of  Calcutta 
etween  the  lender  and  the  heir,  where  the  lender  is 
enforcing  his  security  against  the  heir,  they  think  it 
reasonable  and  right  that  it  should  be  required.  A  case 
in  the  time  of  Sir  Edward  Hyde  East,  reported  in  his 
Decisions  in  the  2nd  vol.  of  Morley's  **  Digest,"  seems 
the  foundation  of  this  practice.  (See  also  the  case  of 
Brown  v.  Ram  Kunaee  Dutt,  11  S.  D.  A.  Rep.  791.) 

It  IS  obvious,  however,  that  it  might  be  unreasonable 
to  require  such  pro  >f  from  one  not  an  original  party, 
after  a  lapse  of  time  and  enjoyment,  and  apparent  ac- 
quiescence; consequently,  if,  as  is  the  case  here  as  to 
part  of  the  charge,  it  be  created  by  substitution  of  a  new 
security  for  an  older  one,  when  the  consideration  for  the 
older  one  was  an  old  precedent  debt  of  an  ancestor  not 
previously  questioned,a  presumption  of  the  kind  contend- 
ed for  by  the  appellant  would  be  reasonable     The  case 
before  their  Lordships  is  one  of  a  mixed  character ;  the 
existing  security  represents  loans^  and  transactions  at 
various  times,  and  under  varying  circumstances;  it  is  a 
consolidating  security ;  and  as  to  part,  at  least,  namely, 
the  ancestral  debt,  there  is,  in  the  opinion  of  their  Lord- 
ships, ground  to  xbasc  a,  primd-facie  presumption  in  the 
appellant's  favor  of  a  consideration  that  binds  the  estate. 
It  IS  unnecessary  to  the  decision  to  pursue  the  inquiry  as 
to  the  other  items  of  charge,  but  that  part  of  it  which 
relates  to  the  advance  for  payment  of  the  revenue  seems 
to  be  at  least  prima  facie  proved  as  against  the  estate. 
And>  as  to  the  whole  charge,  there  is  also  at  least  prima- 
facie  evidence  in  the  admission  of  the  plaintiff,  proved 
Dy  several  witnesses,  uncontradicted  on  the  point.     As 
to  the  debt  of  the  ancestors,  it  was  said  that  it  was  al- 
ready secured,  and  that  the  estate  being  ancestral,  could 
notf  according  to  the  law  current  in  the  N.-W.  P.,  be 
char^fed  in  the  hands  of  the  heir  for  an  ancestor's  debt. 
But  it  is  to  be  observed  as  to  the  change  of  security 
that  there  was  a  reduction  of  interest ;  it  is,  therefore,  a 
transaction,  primd  facie,  for  the  benefit  of  the  estate ; 
and  though  an  estate  be  ancestral,  it  may  be  charged  for 
some  purposes  against  the  heir,  for  the  father's  debt,  by 
the  father,  as,    indeed,  the   case    above    cited    from 
the  6th  vol.  of  the  Decisions  of  the  Sudder  Dewanny 
Adawlut,  North- Western  Provinces,  incidentally  shows. 
Unless  the  debt  was  of  such  a  nature  that  it  was 
not^  the  duty  of  the  son   to    pay   it,   the    discharge 
of  it,  even  though  it  affected  ancestral  estate,  would 
still  be  an  act  of  pious  duty  in  the  son.     By  the  Hindoo 
Law,  the  freedom  of  the  son  from  the  obligation  to  dis- 
charge the  father's  debt  has  respect  to  the  nature  of  the 
dd>t,  and  not  to  the  nattire  of  the  estate,  whether  an- 
cestral or  acquired  by  the  creator  of  the  debt.     Their 
Lordships,  ther?fore,are  clearly  of  opinion  that  a  ^rim^- 
facie  case  of  charge  for  something  was  made  out ;  and 
it  is  not  necessary  to  determine,  nor,  indeed,  have  their 
Lordships  the  necessary  facts  before  them  to  enable 
them  to  determine,  for  how  much,  if  for  anything,  this 
deed  roust  ultimately  stand  as  a  security. 

One  point  remains  to  be  considered,  namely,  whether, 
in  taking  the  account  between  these  parties,  the  defend- 
ant is  to  be  charged,  as  mortgagee  in  possession,  with 
the  actual  rents  and  profits,  or  only  with  the  rent  fixed 
by  the  pottah.  It  is  said  for  the  appellant  that  the 
Sudder  Dewanny  Adawlut  did  not  set  aside  the  pottah. 
In  terms  they  certainly  did  not.  But  their  Lordships 
think  that  it  was  part  of  one  mortgage-security  con- 
»isttDg  of  several  instruments  of  equu  date  with  the 


advancing  their  money,  would  be  fonndj 
apprehend,   in   the  sufficiency  of  the  pi 

mortg^age-bond;  and  that  it  was  intended  to  create, 
a  distinct  estate,  but  only  a  security  for  the  moi 
money.    Mr.  Palmer  contended  that  a  stipulation, 
as  this  pottah  evidences,  may  stand  in  India  bet 
mortgagor  and  mortgagee,ana  that  the  regulations,  i 
interest,  do  not  touch  such  a  case.     The  rcgalitij 
provide  foi*  the  case  of  an  evasion  of  the  law  as 
terest  by  invalidating  the  mortgage-security,  and 
feiting  the  claim  of  the  mortg^agee  to  his  principal  1 
interest;  but  Mr.  Palmer  contends  that,  where  th( 
no  such  evasion,  and  a  bond-fide  and  fair  rent  is 
upon  as  representing,  communibus  annis,  the  rents; 
profits  of  the  estate,  the  Court  ought  to  stand  od 
the  agreement  of  the  parties,  and  not  to  direct  the  ta 
of  the  accounts  between  mortgagor  and  mortgageej 
any  other  basis.     It  is  certainly  possible  that,  by  re 
of  the  provision  that  the  rent  shall  be  a  fixed 
notwithstanding  losses  and  casualties,  the  nsor 
might  be  a  loser,  in  his  character  of  lessee,  on  aoj 
count   calculated  on   this  basis;  but  notwithst 
that  contingency,  their  Lordships  think  that,  as 
not  meant  that  the  principal  should  be  risked,  it 
virtually  a  provision  to  exclude  an  account  of  the 
and  profits,  and  that  the  decree  of  the  Sudder  Dei 
Adawlut,  directing  an  account  of  the  actual  rents 
profits,  therefore,  proceeds  on  the  right  principle, j 
IS  in  accordance  with  the  true  nature  of  the  securit 
the  spirit  of  the  Regulations. 

In  the  case  of  Roy  Juswunt  Lall  v.  Sree  Kisben 
reported  in  the  Decisions  of  the  Sudder  Dewanny  Adai 
in  1852,  vol.  14,  p.  577,  the  Court  seems  to  have  thou 
that,  where  a  mortgage-lease  was  granted,  and  wfailstl 
term  was  running,  the  mortgage-account  could  iiot| 
taken ;  but  it  appears  from  that  case  that  in  former<' 
sions  of  that  Court  not  reported,  where  the  lease  had  I 
pired,  the  Court  directed  the  account  to  be  taken 00 
ordinary  footing  of  the  receipts  of  rents  and  profits  of 
mortgaged  estate.  Their  Lordships  think  that,  an(kr| 
Regulations,  unless  the  principal  is  meant  toberisl 
and  is  put  in  risk,  the  estate  created  as  part  of  a 
gage-security,  whatever  be  its  form  or  duration,  c 
viewed  only  as  a  secu  rity  for  a  mortgage-debt,  and  1   _ 
be  restored  when  the  debt,    interest,  and  costs,  an 
satisfied  by  receipts. 

Upon  the  whole,  their  Lordships  are  of  opinion  tint 
the  cause  must  be  sent  back  for  further  inquiry.  Th^ 
think  it  desirable,  however,  in  order  to  prevent  a  fatoK 
miscarriage,  to  state  the  general  principles  which  sboald 
be  applied  to  the  final  decision  of  the  case. 

The  powei*of  the  manager  for  an  infant  heir  tochw 
an  estate  not  his  own,  is,  under  the  Hindoo  Law^alinM 
and  qualified  power. '  It  can  only  be  exercised  righdy 
in  a  case  of  need,  or  for  the  benent  of  the  estate.  B»t 
where,  in  the  particular  instance,  the  charge  is  one  ihit 
a  prudent  owner  would  make  in  order  to  benefit  the  es- 
tate, the  bond-fide  lender  is  not  affected  by  theprecedjt 
mismanagement  of  the  estate.  The  actual  pressure  on  toe 
estate,  the  danger  to  be  averted,  or  the  benefit  to  be  cot- 
ferred  upon  it,  in  the  particular  instance,  is  thethineto 
be  regarded.  But,  of  course,  if  that  danger  arises  of  »* 
arisen  from  any  misconduct  to  which  the  lender  is,  •f 
has  been,  a  party,  he  cannot  take  advantage  of  hiso*B 
wrong  to  support  a  charge  in  his  own  favor  igM» 
the  heir,  grounded  on  a  necessity  which  his  \rrong  his 
helped  to  cause.  Therefore,  the  lender  in  thisO*» 
unless  he  is  shown  to  have  acted  maid  fide,  wi^  °^*^ 
affected,though  it  be  shown  that  with  better  roanageow 
the  estate  mi^ht  have  been  kept  free  from  debt.  Tjwf 
Lordships  thmk  that  the  lender  is  bound  to  inqoireino 
the  necessities  for  the  loan,  and  to  satisfy  hirosdf*  ** 
well  as  he  can,  with  reference  to  the  parkies  with  who'" 
he  is  dealing,  that  the  manager  is  acting  ir  the  pafticnw| 
instance  for  the  benefit  of  the  estate,  out  they  tnrtifc 
that,  if  he  docs  so  inquire,  and  acts  honestlyi  thcn^ 
existence  of  an  alleged  sufficient  and  reasonaWy-crcditw 
necessity  is  not  a  condition  precedent  to  tfte  validity  ol 
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iiA  for  the  lands.  A  doubtful  purchaser 
i^htbe  inclined  to  risk  an  inadequate  price, 
\  the  hope  that  no  reversioner  might  come 
ilrvard  to  dispate  the  matter  with  him ;  but, 
in^re  the  full  value  of  a  thing  is  given,  and 
Iktc  the  purchase  is  made  publicly  and.  in 
^  immediate  neighbourhood  of  many  mem- 
ers  of  the  family  who  had  all  an  interest  in 
ipeventing  improper  alienations,  it  is  only  a 
l^r  presumption  that  the  purchaser  ^aj  made 
llsuch  inquiry  as  was  open. to  him,  and  has 
ilisfied  himself  to  the  best  of  his  power  that 
liere  existed  such  a  necessity  as  allowed  a 
Ife-holding  widow  to  alienate.  The  silence 
if  the  relatives  alone  would,  I  am  inclined 
p  think,  be  almost  enough  to  protect  an 
Kmest  purchaser  under  such  circumstances. 

Now,  Gobindpore,  estate  No.  x,  was  bought 
if  Akbur  AH  for  Rs.  6,001.  The  pro- 
pbrtion  of  rent  fixed  upon  it,  with  reference 
^  the  whole  Hoodah  Be'lashpore,  was  Rs.  490, 


diarge,  and  they  do  not  think  that,  under  such  cir- 
comstances,  he  is  bound  to  see  to  the  application  of  the 
Boaey.    It  is  obvious  that  money  to  be  secured  on  any 
estate  is  likely  to  be  obtained  on  easier  terms  than  a 
loao  which  rests  on  mere  personal  security,  and  that, 
Aeiefore,  the  mere  creation  of  a  charge  securing  a  pro* 
pet  debt  cannot  be  viewed  as  improvident  management ; 
^purposes  for  which  a  loan  is  wanted  are  often  future^ 
isrespe^  the  a<5tual  application,  and  a  lender  can  real* 
^  have,  unless  he  enters  on  the  management,  the  means 
«  controlling  and  ri|rhtly  diredlin^  the  a<5lual  applica- 
tion.  Their  Lordships  do  not  think  that  a  bond- fide 
creditor  should  suffer  when  he  has  adled  honestly  and 
vith  due  caution,  but  is  himself  deceived. 

Hhdr  Lordships  will,  therefore,  humbly  report  to 
Her  Majesty  in  the  following  terms  :— 

"Their  Lordships  are  of  opinion  that  the  Ranee 
ought  to  be  deemed  to  have  executed  the  mortgage- 
pood,  dated  i4s^ar  Soodee  Poornumashee,  in  the  plead- 
nvs  mentioned,  as,  and  in  the  chara(5ler  of,  guardian  of 
the  infant  Lai  Inderdowun  Singh. 

**And  their  Lordships  arc  of  opinion  that  the  validity, 
lOTce,  and  effe^  of  the  bond,  as  to  all  and  each  of  the 
wms,  of  which  the  sum  of  Rs.  15,000,  thereby  purport- 
n^  to  be  secured,  is  composed,  depend  on  the  circum- 
>^ces  under  which  the  sums,  or  such  of  them  as  were 
wvaoced  by  the  appellant,  were  respectively  so  ad- 
^nced  by  him,  re^fard  being  had  also,  in  so  far  as  may 
I*  pst,  to  the  circumstances  under  which  the  same 
wore  respectively  borrowed. 

And  their  Lordships  are  also  of  opinion  that,  as- 
saming  the  bond  to  be  invalid  and  ineffectual,  the  ap- 
peuant,  would,  nevertheless,  be  entitled  to  the  benefit 
ffS  P"or  mortgage  or  mortga^^es  paid  off  by  him, 
tn^ting  the  property  comprised  in  the  bond,  if,  and  in 
*cj'  ***  ^^  P"®*"  mortgslge  or  mortgagees  was  or  were 
«W  and  effectual. 

And  their  Lordships,  therefore,  are  of  opinion  that 

"»  «crees  of  the  Zillah  ana  Sudder  Courts,  respeaive- 

^^bt  to  be  reversed,  and  the  cause  remitted  to  the 

^*««f  Court,  with  directions  that  inquiry  be  made  into 

?m!!!!*^  wattcrs  aforesaid,  and  that  all  such  accounts 

ttrfl?"*  *"*^  ^^^  other  inquiries  made  as,  having  re- 

■J^^^h  matters  and  to  the  circumstances  of  the  case, 

^  wiwwAtobe  necessary  and  proper,  with  directions 

^watthe^udder  Court  do  proceed  therein  as  may 

*  jwt,  both  with  respect  to  the  said  mortgage-bond  and 

Utt^Sd?'  »ostruments  of  even  date  therewith ;  and  that 

rni^v^?!  ^  appeal  be  costs  in  the  cause,  to  be  dealt 


as  appears  from  the  plaintiff's  written  state- 
ment ;  so  that  the  price  paid  was  more  than 
twelve  times  the  Sudder  jumma,  and  that, 
fifty  years  ago,  would  have  been  a  fully  ade- 
quate price  to  pay  for  land. 

Turuf  Jogye,  estate  No.  2,  was  sold  to 
AtaburHossein  forRs.  10,  599.  The  Sadder 
jumma  of  this  estate  was  Rs.  950,  so  that 
the  price  paid  amounted  to  nearly  eleven 
years'  purchase,  and  was  undoubtedly  a  fair 
price  for  the  property. 

Moreover,  these  sales  were,  immediately 
after  being  efifected,  duly  registered,  and 
mutation  of  names  in  the  Collector's  register 
was  made.  They  were  made  also,  it  must 
be  remembered,  whilst  Sham  Soondur,  the 
undoubted  reversionary  heir  to  Radha  Gobind 
after  his  widow  Kanchun  Monee's  death,  was 
alive,  and  a  resident  of  the  same  part  of  the 
country,  this  Sham  Soondur  being  himself 
a  shareholder  in  the  Hoodah  by  the  purchase 
of  Hureerampore  from  Radha  Gobind, 

After  Sham  Soondur's  death,  we  find 
Apjorva  Monee,  his  widow,  joining  In  a 
petition  for  a  butwarra  of  the  Hoodah  Be- 
lashpore  with  the  purchasers  from  Kanchun 
Monee. 

Of  course,  it  may  be  said,  as,  in  fact,  it  has 
been  said  by  Mr.  Branson  on  the  part  of  the 
reversioners,  that,  so  long  as  Kanchun  Monee 
lived,  neither  Sham  Soondur  nor  Apoorva 
Monee  had  any  particular  interest  in  interfer- 
ing; but ,  admitting  that  their  legal  rights 
would  not  have  been  jeopardized,  it  was,  I 
think,  a  most  unlikely  thing  for  them  to  have 
stood  by,  to  all  appearance,  consenting  parties 
whilst  their  family-inheritance  was  being 
sold  without  valid  necessity  to  strangers. 

Then,  if  we  look  to  Benode  Lall  Roy's 
conduct,  it  seems  to  favor  the  idea  that  the 
family  considered  Kanchun  Monee's  aliena- 
tions to  have  been  justifiable.  Benoie  Lall  Roy 
lived  for  nine  years  after  Kanchun  Monee's 
death,  and  consequently  nine  years  after  the 
succession  to  Radha  Gobind's  estate  opened 
out  to  him,  and  yet  he  took  no  steps  to  obtain 
his  rights.  His  sons,  the  plaintiffs  in  this 
case,  waited  two  whole  years  more,  and  then 
only  came  forward,  so  far  as  it  appears,  in 
consequence  of  the  above-mentioned  vakeel's 
interference  in  the  case.  I  confess  that  I 
look  upon  this  man's  petition  of  withdrawal 
with  much  suspicion,  and  feel  tolerably  cer- 
tain that  he  is  even  now  the  moving  spirit 
of  this  litigation.  It  is  alleged,  of  course, 
that  poverty  has  prevented  the  sons  of 
Benode  Lall  Roy  from  pressing  their  rights 
hitherto.  But,  if  the  vakeel  have  really 
withdrs^wn   from    the    suit,    the    plaintiffs 
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now  would  be  as  incapable  of  carrying  on 
this  suit  as  tliey  ever  were.  Bat  there  is  no 
ground  that  I  can  see  for  any  such  profession 
of  poverty.  According  to  their  own  account, 
Kanchun  Monee  got  from  her  husband  pro- 
perty to  the  extent  of  Rs.  25,000.  It  is 
nowhere  alleged  that  she  made  any  other 
alienations  than  the  ones  now  complained  of. 
It  is  quite  clear  that,  when  Kanchun  Monee 
went  to  Brindabun,  she  was  very  poor,  for 
she  had  subsistence-allowance  of  Rs.  5  a 
month,  and  the  family  paid  Rs.  7-8  for 
her  funeral  expenses.  If  she  ever  got  Rs. 
25,000  worth  of  property  from  Radha  Go- 
bind,  what  has  become  of  the  balance  ?  What, 
moreover,  has  become  of  Sham  Soondur's  and 
of  Apoorva  Monee's  property.^  It  is  in 
evidence  that  they  had  property,  and  that  that 
property  descended  to  Benode  Lall  Roy,  from 
whom,  of  course,  it  went  to  the  plaintiffs. 
The  excuse  of  poverty,  therefore,  seems 
altogether  unfounded;  and  the  only  reason 
for  bringing  this  suit  after  so  many  years  of 
silence  and  apparent  acquiescence  I  should 
set  down  to  the  influence  of  the  speculator- 
vakeel. 

Taking,  therefore,  all  the  circumstances 
into  consideration,  the  length  of  time  since 
the  sales,  which  prevents  the  obtaining  of 
any  direct  evidence,  the  full  price  given  by 
the  purchasers,  the  proved  knowledge  of  the 
alienations  at  the  time  they  were  ma,de  by 
the  then  reversionary  heir,  the  unexplained 
silence  of  Benode  Lall  Roy  up  to  the  day  of 
his  death,  and  the  delay  of  bringing  this  suit 
by  his  sons,  I  am  of  opinion  that  the  defend- 
ants are  entitled  to  a  presumption  in  their 
favor,  that  their  ancestors  purchased  the  two 
estates  in  question  after  due  inquiry,  and  after, 
in  good  faith,  satisfying  themselves  of  the 
existence  of  a  necessity  which  would  allow  of 
Kanchun  Monee's  selling.  The  plaintiffs  have 
given  no  evidence  to  rebut  this  presumption. 

I  think  that  the  judgment  of  the  Subordi- 
nate Judge  should  be  reversed,  and  the 
plaintiffs'  suit  be  dismissed  with  costs. 

Kemp,  y. — I  concur  in  reversing  the  deci- 
sion of  the  Subordinate  Judge,  The  main 
points  are : — 

/x/. — Is  the  suit  barred } 

2nd, — The  question  of  the  adoption  of 
Benode  Lall  Roy,  the  father  of  the  plaintiffs. 

3rd, — Are  the  alienations  by  Kanchun 
Monee,  the  widow  of  Ram  Gobind,  valid 
under -the  Hindoo  law.? 

On  the  first  point,  I  entirely  concur  with 
Mr.  Justice  Glover,  and  hs^ve  nothing  to 
^dd, 


On  the  second  point,  it  seems  to  me  c1 
that  the  faflum  of  the  adoption  of  Benode 
Lall  was  not  seriously  questioned  in  tlio 
lower  Court.  The  pleader  for  the  defend- 
ants was  asked  about  the  adoption.  His 
answer  was  as  follows.     I  translate  Hierally  z 

"Benode  Lall  is  not  the^^,  «'.  ^.,  son  be- 
*'  gotten  of  rhe  loins  of  Sham  Soondur;  he  is 

"  the  adopted  son ;  but  the  ceremonies  fiRfl 
"  were  not  performed  hi  compliance  with  the 
**  Shasters."  Again,  in  the  written  state- 
*'mentof  the  defendants,  I  find  it  stated: 
"  Benode  is  not  the  son  of  Sham  Soondur."^ 

The/ii^«»i  of  the  adoption  being  admit- 
ted, or  at  all  events  not  questioned,  in  the 
lower  Court,  it  rested  with  the  defendants, 
particularly  taking  into  consideration  tha£ 
the  status  of  Benode  Lall  as  the  adopted  son 
of  Sham  Soondur  was  recognized  by  the 
family  for  many  years,  to  prove  that  the 
ceremonies  necessary  to  render  that  adoption 
valid  were  omitted  or  not  performed.  The 
defendants  have,  in  my  opinion,  wholly  failed 
to  prove  this. 

On  the  third  point,  which  was  more 
laboured  than  any  other  point  in  the  argu- 
ment before  us,  I  concur  with  Mr.  Justice 
Glover.  It  is  not  fair  to  expect  from  the 
defendants,  after  fifty  years  have  elapsed  from 
the  date  of  the  alienations,  proof  that  the 
original  alienees  satisfied  themselves  that 
there  was  legal  necessity  for  the  sales  bj 
the  widow  Kanchun  Monee.  The  recitals  in 
the  deed  would  not,  in  my  opinion,  be  evi- 
dence of  such  necessity  if  we  were  deciding 
as  between  the  reversioners  and  the  original 
alienee  within  a  reasonable  period  after  the 
death  of  the  widow.  In  such  case,  the  alienee 
would  be  in  a  position  to  prove  that  he  satis- 
fied himself  of  such  necessity ;  nor  are  such 
recitals,  in  my  opinion,  conclusive  evidence 
even  in  this  exceptional  case  where  we  are 
dealing  with  the  documents  or  vendees  of 
the  original  alienees  after  a  lapse  of  half  a 
century :  but,  in  a  case  where  we  find  a  reci- 
tal, in  deeds  50  years  old,  and  which  were 
duly  registered  and  published,  of  the  exist- 
ence of  a  legal  necessity  for  the  alienations, 
where  we  find  that  the  consideration  paid 
was  a  fully  adequate  one,  and,  lastly,  where 
we  find  that  the  conduct  and  silence  of 
Benode  Lall  for  nine  years  after  the  death  of 
Kanchun  Monee,  when  the  succession  opened 
out  to  him  as  heir  of  Radha  Gobind,  have 
been  such  as  to  raise  a  strong  presumption, 
which  has  not  been  rebutted,  ^hat  those 
recitals  were  true  and  bond  fide ^  we  should 
be  wrong  in  disturbing  the  long  possession  of 
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•the  defendants  and  their  predecessors  which 
las  continued  without  dispute  for  half  a 
century. 


The  1 8th  May  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,    Chief 
Justice,  and   the    Hon  ble    W.    Ainslie, 
Judge, 

Waterconrse — Interference  with  right  to. 
Case  No.  932  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  soth  May  iSyi,  reversing  a  decision 
of  the  Moonsiff  of  Aurungabad,  dated 
the  2gth  September  i86g, 

NandKishen  Singh  and  others  (Defendants), 

Appellants^ 

versus 
Lalla  Nirunjun  Lall  (Plaintiff),  Respondent. 

Mr,  R,  £.  Twida't  tor  Appellants. 

Bahoo  Nil  Madhub  Sen  for  Respondent. 

Plaintiff  sued  to  have  a  Pyne  filled  up  on  the  allega- 
tion that  defendant's  clearing  had  caused  him  injury.  It 
having  been  found  that  what  plaintiff  complained  of  had 
not  been  done,  and  consequently  that  plaintiff  had  not 
the  right  of  suit  which  he  claimed,  HELD  that  the  Lower 
Appellate  Court  should  have  dismissed  the  suit,  instead 
of  declaring  plaintiff's  right  established  and  giving  direc- 
tions as  to  what  should  be  done  in  the  future  with  re- 
gard  to  the  Pyne. 

Couch,  C./.— The  claim  which  the 
plaintiff  made  in  the  suit  was  to  have  the  bed 
of  the  Pyne  filled  up  to  the  extent  of  three 
yards  broad  east  to  west,  and  to  another  extent 
in  depth ;  and  the  issues  raised  were  the  pro- 
per issues  to  be  raised,  namely,  whether  the 
plaintiff  was  entitled  to  the  Pyne  at  all,  and 
whether  there  had  been  the  injury  which  he 

complained  of. 

The  Judge,  in  hearing  the  appeal,  has  ex- 
pressly found  that  it  was  not  proved  that,  in 
consequence  of  defendants  clearing  the />«^ 
according  to  the  custom,  any  injury  has  been 
caused  to  the  plaintiff ;  and,  in  a  previous  part 
of  his  judgment,  he  says  also:  "On  an  in- 
quir)'  held  in  respect  of  the  trial  of  this  issue, 
it  seems  that  the  aforesaid  Pyne  has  not  been 
made  deeper  at  present  than  it  was  in  former 
limes."    tte  finds  that  what    the    plaintiff 
complained  of  had  not  been  done,  and  conse- 
quently the  plaintiff  had  not  the  right  of  suit 
wi^ch  h^  alleged  h«  bad,  and  upon  whiph  he 


had  come  into  Court.  The  result  of  that  is  that 
the  plaintiff's  suit  ought  to  be  dismissed  ;  he 
has  failed  to  make  out  that  he  has  the  ground 
of  suit  which  he  alleged  he  had.  That  was 
done  by  the  lower  Court ;  but,  on  the  appeal 
to  the  Subordinate  Judge,  he,  instead  of  dis- 
missing the  suit,  reverses  the  decision  of  the 
lower  Court  which  was  the  right  one,  and 
then  declares  that  the  plaintiff's  right  is  estab- 
lished, and  gives  various  directions  as  to  what 
should  be  done  in  the  future  with  regard  to 
the  Pvne, 

It  might  be  that  it  would  be  desirable  for 
the  parties  that  that  should  be  adopted,  and 
that  mode  of  enjoying  the  right  should  be 
followed ;  but  the  question  is,  had  the  Court, 
in  hearing  the  appeal,  power  to  impose  those 
terms  upon  the  plaintiff?  The  Court  had  no 
power  to  do  that ;  it  was  not  a  matter  which 
was  submitted  to  the  Court.  The  question 
which  was  submitted  and  was  to  be  deter- 
mined, and  as  to  which  a  decree  was  to  be 
made,  was  whether  the  plaintiff  had  shown 
that  he  had  the  right  of  suit  which  he  alleged 
he  had.  It  was  found  that  he  had  not,  and 
the  suit  was  properly  dismissed  by  the  first 
Court.  The  decree  of  the  Appellate  Court 
must  be  reversed  with  costs,  and  the  decree 
of  the  lower  Court,  dismissing  the  suit,  will 
stand. 


The  20th  May  1873. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Jurisdiction— Interference  by  High  Court  (under 
s.  15  of  Charter  Act)— Order  by  Judge  (under 
Act  VIII.  of  1859,  s.  369)— Resistance  or 
obstruction  to  delivery  of  Possession  (under 
s.  264)— Regular  Suit 

In  the  Matter  of 

Mussamut  Zuhoorun  Begum  and  another. 

Petitioners, 

versus 

Syud  Mahomed  Wajed,  Opposite  Party. 

The  Advocate-General  for  Petitioners. 

Mr.  J.  T.  Woodroffe  for  Opposite  Party. 

The  Court  declined  to  interfere  under  section  15  of 
the  Charter  Act  in  order  to  set  aside  an  order  lawfully 
made  by  a  Judge  under  section  269,  Act  Vlll.  of  1S59, 
upon  a  complaint  made  to  him  of  resistance  or  obstruc- 
tion to  the  4eiivery  of  possession  under  section  264,  an  d 
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stated  that  it  would  not  have  interfered  even  if  the 
order  had  been  made  without  jurisdiction,  after  the 
delay  that  had  taken  place,  the  petitioners'  remedy 
beinsT  to  bring-  a  regular  suit  to  establish  their  right. 

Couch,  C,y» — This  is  an  application  to 
the  Court  under  section  15  of  the  Act  for 
establishing  the  High  Court,  asking  the 
Court  to  set  aside  an  order  made  by  the 
Judge  of  Gya  on  the  30th  September  1871. 
The  application  for  ihe  copy  of  the  Judge's 
order  was  made  on  the  3rd  October,  and  the 
copy  was  delivered  on  the  23rd  of  November, 
and  the  petition  for  the  order  now  asked  for 
was  filed  on  the  15th  of  February,  nearly 
three  months  after  the  copy  was  delivered. 

Now,  we  agree  in  the  view  which  various 
Judges  of  this  Court  have  taken  with  regard 
to  the  manner  in  which  the  power  conferred 
on  the  Court  by  section  15  of  the  Charter 
Act  should  be  exercised.  I  may  say  that, 
some  years  ago,  I  viewed  with  considerable 
apprehension  the  commencement  of  the  exer- 
cise of  this  power  when  I  was  sitting  in 
another  Court,  and  I  feared  very  much  that 
it  would  lead  to  many  applications  for  the 
interference  of  the  Court  where  the  parties 
would  be,  in  reality,  trying  to  get  the  benefit 
of  an  appeal  where  the  law  had  said  that 
they  ought  not  to  have  one.  I  am  not  pre- 
pared to  say  that  there  may  not  be  some 
cases  where  the  Court  would  not  feel  itself 
bound  by  the  general  rule  either  of  want  of 
jurisdiction  or  refusal  to  exercise  jurisdiction ; 
but  I  think  those  cases  would  be  few,  and 
that  this  is  not  one  of  them ;  nor  would  the 
Court  be  right  in  exercising  such  a  power 
where  the  party  did  not  come  promptly  to 
the  Court,  and  ask  for  its  interference.  Here, 
there  has  been  a  delay  of  nearly  three 
months,  of  which  we  have  had  no  explana- 
tion. The  case  has  occupied  a  considerable 
time  (we  do  not  say  too  long,  for  it  is  one  of 
some  importance  to  the  parties) ;  but  the  facts 
on  which  the  decision  depends  are  very 
simple. 

The  present  petitioners  appear  to  have  ob- 
tained an  order  for  having  possession  deliver- 
ed to  them  in  February  1871,  and  that  order, 
they  say,  was  executed.  It  is  clear  that  it 
was  not  executed  by  giving  actual  possession, 
because  there  was  a  iiccadar ;  it  must  have 
been  executed  according  to  the  provisions  of 
section  264,  Act  VIII.  of  1859. 

The  opposite  party  having  applied  to  the 
Court  for  the  execution  of  the  decree  which 
he  had  obtained,  on  the  6th  of  June  1871,  an 
order  was  issued  from  the  Court  to  put  him 
into  possession ;  and  that  was  to  be  executed 
under  section  264.  Then,  it  appears  that, 
on  the  nth  of  June,  the  peon  proceeded  to 


the  villages  in  order  to  execute  the  order  b] 
fixing  a  copy  of  the  certificate  of  sale,  ani 
making  proclamation  to  the  occupants  of 
property,  and  that  he  was  then  obstructs 
in  doing  so  by  the  ticcadar  and  the  sei 
of  the  present  petitioners.     The  facts  aboi 
which  there  is  no  dispute  are  stated  in  tl 
Nazir's  return  of  the  14th  of  June. 

That  distinguishes  this  case  from  that 
the  13  Weekly  Reporter,   page    418.     \V< 
do  not  think  that  we  need  refer  to  the  oi 
servations  which  we  made  in  the  course 
the  argument  about  that  case.    The  gtooni 
of  the  decision  there  was,  that  there   ha< 
been  a  putting  into  possession  under   sec^ 
tion  264,  and   a   subsequent   endeavour 
collect  the  rent,  and  there  was  an  obstruciioi 
to  that.     Here  the  obstruction   was  to  tbi 
delivery  of  possession  under  section  164. 

Now,  we  have  to  see,  whether  this  was 
a  case  in  which  the  Judge  had  jurisdiction 
under  section  269.  The  learned  Advocate- 
General  said  (we  took  down  his  words  and 
asked  him  whether  that  was  what  he  meant) 
that  possession  cannot  be  given  when  the 
property  is  in  the  possession  of  a  person 
other  than  the  defendant,  or  not  claiming 
under  the  defendant.  But,  if  we  look  at 
section  269,  we  think  that  is  a  proposition 
that  cannot  be  supported  for  a  moment.  Sec- 
tion 269  says :  '*  If  it  shall  appear  that  the 
"  resistance  or  obstruction  to  the  delivery  of 
'*  possession  was  occasioned  by  any  person, 
'*  other  than  the  defendant,  claiming  a  right 
"  to  the  possession  of  the  property  sold,  as 
"  proprietor,  mortgagee,  lessee,  or  under  any 
"  other^ title,  or,  if,  in  delivery  of  possession 
'*  to  the  purchaser  any  such  person,  claiming 
''  as  aforesaid  shall  be  dispossessed,"  the 
Court  shall  inquire  into  the  matter,  &c. 

These  words,  any  such  person  claiming  as 
aforesaid,  that  is,  as  proprietor,  &c.,  show  that 
it  was  contemplated  that  such  persons — 
persons  other  than  the  defendant  and 
not  necessarily  claiming  under  him — might 
be  dispossessed,  and  it  would  be  necessary 
to  resort  to  the  proceedings  in  this  sec- 
lion,  or,  if  not  necessary,  they  would 
be  at  liberty  to  do  so.  The  object  of 
these  provisions  seems  to  have  been  that 
there  should  be  a  power  in  the  Court  to 
prevent  anything  which  would  be  an  offence 
against  the  public  peace  taking  place  in  the 
execution  of  decrees ;  and,  where  there  was 
an  obstroction  or  resistance,  it  should  be  pre- 
vented, and  should  be  left  to  th%  Court  to 
decide  what  should  be  done,  leaving  the 
question  of  title  to  be  determined  by  a 
regular  suit.    Then  what  gives  juusdictioQ 
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is  the  executing  of  the  decree  by  either  the 
aaaal  delivery  of  possession  under  sec- 
tioa  263  when  the  properly  is  in  the  occu- 
pancy of  the  defendant,  or  by  the  symbolical 
delivery  of  possession'  under  section  264, 
and  there  is  a  resistance  or  obstruction.  If 
those  circumstances  are  combined,  and  then 
a  complaint  is  made,  the  Court  has  jurisdic- 
tion to  inquire  into  the  matter. 

Then  the  power  which  the  Court  has,  is 
to  pass  such  an  order  as  may  be  proper  in 
the  circumstances  of  the  case.    The  Court 
is  not  bound  to  pass  any  particular  order ; 
it  is  not  directed  here  that,  if  the  facts  be  as 
described,  the  Court  is  to  pass  a  prescribed 
order;  and,  if  the  facts  be  otherwise,  another 
order;  bat  it  is  to  pass  such  an  order  as  may 
be  proper  in  the  circuraslances  of  the  case. 
These  words  appear  to  us  to  leave  it  to  the 
Court  which  hears  the  complaint  to  say  what 
is  the  proper  order,  and  it  would  not  be  right 
for  this  Court  to  exercise   the  powers  con- 
ferred by   section    15  in    taking  into  consi- 
deration whether   the   order  passed   was   a 
proper  one  or  not.    It  may  possibly  be  an 
order  which  we  should  not  have  made  under 
the  circumstances;  we  may  not  think   it  a 
proper  order.     But  that  is  not  ihe  question. 
The  question  which  we  consider  we  have  to 
determine  is,  had  the  Judge  of  Gya,  when 
ihe  complaint    was   made    to   him    of   the 
resistance  or  obFtruction,  the  jurisdiction  to 
inquire  into  the  matter  and  pass  an  order  ? 
We  think  he  had  that  jurisdiction,  and  he 
has  not  made  an  order  which  he  had  not 
jurisdiction  to  make.     In  this  case  he  has 
made  an  order  in  effect  declaring  that  the 
opposite  party,  Mr.    Woodroffe's  client,  shall 
have  possession,  such  possession  as  can  be 
given  under  section  264 — an   order   which 
might  lawfully  be  made.     If  that  is  done,  the 
Court  ought  not  to   interfere  under  section 
15.  Certainly,  we  should  not  be  disposed  to 
interfere,  even  if  we  thought  that  the  order 
was  one  made  without  jurisdiction,  after  the 
^elay  thai  has  taken  place.     And  the  present 
peiiiioners  are  not  without  a  remedy,  because 
it  is  quite  open  to  ihera  to  bring  a -suit  to 
establish  their  right,  and  there  does  not  appear 
to  be  any  reason   for   supposing   that    ihe 
opposite  party  would  not  be  able  to  pay  the 
costs  of  such  a  suit  if  the  petitioners  should 
succeed  in  it. 

^  We  do^not  see  any  reason  why  we  should 
Interfere  )vith  the  order  which  has  been  made 
'^  this  case.  A  rule  was  granted  by  two 
^  Ae  learned  Judges  of  this  Court ;  but 
""••  are  granted  on  ex-par te   statements; 


and,  even,  supposing  that  all  the  facts  were 
correctly  stated,  and  no  facts  were  kept  back, 
we  know  that  when  a  case  comes  to  be  argued, 
and  counsel  to  be  heard  on  both  sides,  the 
Court  is  much  better  able  to  arrive  at  a 
satisfactory  conclusion  upon  the. facts,  and 
to  see  how  matters  really  stand  between  the 
parties.  We  think  the  rule  must  be  dis- 
charged with  costs,  which  we  assess  at 
Rs.  200. 


The  20th  May  1872. 

Present : 

The  Hon'ble  W.  Markby,  Judge, 

Appeal  to  Privy  Council—Specific  Costs— Costs 
of  translating  and  preparing:  Record— Ex- 
travagance and  waste. 

In  the  Matter  of 

Sharoda  Pershad  Mullick  (Appellant  to 
England),  Petitioner, 

versus 

Luchmeeput  Singh  Doogur  and  others  (Re- 
spondents to  England),  Opposite  Party, 

Baboo  Ram  Churn  Mitter  for  Petitioner. 

No  one  for  Opposite  Party. 

AUhouirh,  upon  ordinary  principles  of  construction, 
where  an  order  oi  a  Court  directs  generally  in  the  first 
instance  that  costs  should  be  paid,  and  then  afterwards 
specifies  a  particular  sum  in  respect  of  those  costs,  the 
specified  sum  comprises  all  the  costs  to  which  the 
party  will  be  entitled,  yet,  considering*  that  whenever 
a  specified  sum  is  allowed  by  the  Privy  Council  as 
costs  of  appeal,  that  is  considered  to  cover  the  costs 
of  appeal  in  England  only,  and  that  it  never  has  been 
the  practice  of  the  Privy  Council  to  make  any  order 
in  specific  terms  as  to  the  costs  incurred  here  for  trans- 
lating  and  preparing  the  record  for  transmission  to 
England,  and  considering  also  that  it  has  been  too  long 
the  practice  of  the  High  Court  to  allow  costs  in  all 
cases,  to  adopt  now  a  different  rule,  and  (hat  there 
seemed  nothing  in  the  record  to  suggest  that  there  bad 
been  any  unnecessary  expense  incurred  in  this  case, 
'  the  Court  allowed  the  costs'in  question.  " 

S^wWf.— Had  there  been  apparent  extravagance  and 
waste  in  the  preparation  of  the  record  for  transmission 
to  England,  the  Court  would  have  referred  the  parties 
to  the  Privy  Council  for  an  order  on  the  subject. 

Markby,  J.— As    this    application    now 
sUnds,  it  prajs  that  the  Court  will  send  the 
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order  of  Her  Majesty  in  Council,  together 
with  the  usual  certificate  of  the  costs  of  transla- 
tion and  preparation  of  the  paper- book  of  the 
Privy  Council  appeal  to  the  lower  Court  for 
execution  in  the  usual  course.  The  order  in 
Council  directs  that  the  decree  of  this  Court 
of  the  26th  March  1868,  and  the  order  of  the 
10th  July  1868,  be,  and  the  same  should  be 
I'cversed  with  £2'^%  i6s.  6d,  sterling  costs, 
and  that  the  decree  of  the  Principal  Suddcr 
Ameen  of  Dinagepore  of  the  nth  April  1867 
should  be  affirmed  with  costs. 

Now,  it  appears  to  me,  looking  to  that  order 
of  Her  Majesty,  that,  upon  the  face  of  it,  the 
only  costs  of  tlie  appeal  to  Her  Majesty  to 
which  the  appellant  is  entitled  are  the  sums 
therein  specifically  named  as  the  costs  of  such 
appeal.  It  is  true  that  the  report  of  the  Privy 
Council  upon  which  the  order  is  founded, 
advised  Her  Majesty  that  the  decree  of  this 
Court  should  be  reversed  "  with  costs."  But 
those  words  do  not  occur  in  the  order  of  Her 
Majesty,  as  neither  do  the  subsequent  words 
contained  in  the  report  of  the  Privy  Coun- 
cil— that  the  decree  of  the  Principal  Sudder 
Ameen  should  be  affirmed  with  costs  in  India, 
But  even  if  I  were  at  liberty  to  decide  this 
matter  upon  the  report  of  the  Privy  Council, 
and  not  upon  the  order  in  Council  (which  I 
do  not  think  I  should  be  at  liberty  to  do), 
still,  looking  at  the  report  of  the  Privy  Coun- 
cil, it  seems  to  me  that  all  the  costs  to  which 
the  appellant  is  entitled  in  the  Privy  Council 
appeal  are  the  sums  I  have  mentioned,  because 
the  report  of  the  Privy  Council  goes  on  to 
say:  **In  case  your  Majesty  .should  be 
pleased  to  approve  of  this  report  and  to 
dismiss  the  appeal,  then  their  Lordships  do 
direct  that  there  be  paid  by  the  respond- 
ents to  the  appellant  the  sum  of  two  hundred 
and  thirty-eight  pounds,  sixteen  shillings, 
and  six  pence  sterling  for  the  costs  there- 
of." And  where  an  order  of  a  Court 
directs  generally  in  the  first  instance  that 
costs  should  be  paid,  and  then  afterwards 
specifies  a  particular  sum  in  respect  of  those 
costs,  then,  on  ordinary  principles  of  con- 
struction, I  should  say  that  those  specified 
costs  comprise  all  the  costs  to  which  the 
party  will  be  entitled. 

But  the  doubt  arises  in  this  way.  In  almost 
all  the  appeals  which  go  to  the  Privy 
Council,  there  are  costs  incurred  here  for 
translating  and  preparing  the  record  for  trans- 
mission to  England,  and  I  am  informed,  and, 
as  far  as  I  can  discover,  correctly  informed, 
that  it  never  has  been  the  practice  of  the 


Privy  Council  to  make  any  order  in  specific 
terms  as  to  these  costs ;  and  that  whenever  a 
specific  sum  is  allowed  by  the  Privy  Coanctl 
as  costs  of  appeal,  that  is  considered  to  cover 
the  costs  of  appeal  in  England  only,  and  that 
it  has  always  been  assumed  that  an  order 
drawn  in  this  form  covers  the  costs  here, 
though  they  are  not  mentioned;  and, 
of  course,  if  so,  the  applicant  is  entitled 
to  them,  as  this  Court  has  no  discretion 
to  disallow  any  costs  allowed  by  the  Privy 
Council.  Now,  I  feel  bound  to  say  thai  it 
seems  to  me  to  be,  by  no  means,  a  matter 
of  course  that,  because  the  costs  are  al  loved 
which  are  incurred  in  England,  the  costs 
for  translating  and  preparing  the  record  for 
transmission  to  England  should  be  allowed 
also.  It  has  been  constantly  the  subject  of 
remark  both  here  and  in  England  that  the 
records  which  are  transmitted  by  os  are 
unnecessarily  long;  but  this  Court  has  very 
little  power  over  that  matter  as  we  are  com- 
pelled to  transmit  in  some  shape  or  other 
all  such  documents,  except  merely  formal 
documents,  as  the  parties  require.  We  have, 
however,  made  rules  for  the  express  purpose 
of  enabling  the  Privy  Council  to  jadge 
whether  the  record  transmitted  is  open  to 
this  complaint,  and  whether  costs  which  are 
unnecessary  have  been  incurred  in  this  re- 
spect. But  these  rules  will  be  wholly  in- 
effectual if  it  continue  to  be  assumed  as  a 
matter  of  course  that  all  decrees  of  the 
Privy  Council,  which  give  a  specific  sum  for 
costs,  give  by  implication  the  costs  here  also. 
But,  having  said  this,  because  it  appears  to 
me  desirable  to  draw  attention  to  the  matter, 
I  do  not  think  I  should  be  justified  in  disal- 
lowing these  costs.  I  think  it  has  been  too 
long  the  practice  of  this  Court  to  allow 
them  in  all  cases  for  me  now  to  adopt  a 
different  rule,  and  I  should  be  the  more 
unwilling  to  disallow  the  costs  of  this  case, 
because,  having  seen  the  paper,  and  having 
formed  an  opinion  as  far  as  I  could,  it  seems 
to  me  that  it  is  not  probable  that  the  Privy 
Council  would  have  thought  it  necessary  to 
deprive  the  appellant  of  these  costs,  their 
Lordships  having  allowed  the  general  costs. 
I  can  see  nothing  at  all  in  this  record  to 
suggest  that  there  was  any  unnecessary 
expense  incurred  here.  Therefore,  upon  the 
whole,  I  think  I  ought  to  allow  this  applica- 
tion lo  be  granted.  Possibly,  had  there  been 
apparent  extravagance  and  waste  in  the  pre- 
paration of  the  record  for  transmission  to 
England,  I  should  have  referred  t^e  parties 
to  the  Privy  Council  for  an  order  on  this 
subject.  •> 
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The  25th  April  1872. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 


.Gkatwalee  Lands— ReniUition  XXIX.  of  1814— 

BT  (Lani 
pensatibn-money  (Dmsion  of). 


Railway  Company  (Lands  taken  by)--Com- 


Case  No.  1261  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Bhaugulpore,  dated  the  loth 
August  i8jr,  affirming  a  decision  of  the 
Moomiff  of  Deoghury  dated  the  jist 
January  j8jo. 

Bhageenith  Moodee  and  another  (Plaintiffs), 

Appellants^ 

versus 

Rajah  Jabur  Jummah  Khan  and  another 
(Defendants),  Respondents, 

Baboo  Nil  Madhub  Sen  for  Appellants. 

Baboo  Kalee  Kishen  Sen  for  Respondents. 

According  to  Regulation  XXIX.  of  1814,  the  zemindar 
retains  an  interest  in  ghatwalee  lands. 

Compensation-money  for  land  taken  up  by  a  Railway 
Company  should  be  divided  by  the  parties  entitled  to  it 
in  the  ratio  of  their  respective  interests  in  the  land. 

Jackson,  J, — This  was  a  suit  for  a  share 
in  certain  compensation-money  for  lands  taken 
ap  by  the  Railway  Company,  the  money 
being  in  deposit  in  the  hands  of  the  Collector^ 

The  plaintiff  represents  the  mokurrureedar 
ander  the  ghatwal,  the  lands  being  part  of 
one  of  the  Beerbhoom  ghatwalees,  while  the 
defendants  are  the  zemindar,  the  ghatwal, 
and  Government.  The  sum  in  deposit  is 
about  900  rupees,  and  the  process  adopted  by 
the  Moonsiff,  in  which  the  Judge  has  concur- 
red, was  to  ascertain  the  approximate  value 
of  the  mokurrureedar's  interest,  and  pay  him 
a  corresponding  portion  of  the  money,  and 
give  all  the  remainder  to  the  zemindar,  by 
which  the  plaintiff  has  got  something  more 
than  one-third  of  the  whole,  the  rest  going 
to  the  defendant. 

Some  faint  attempt  was  made  on  behalf  of 
the  appellant  to  argue  that  the  zemindar  was 
W)t  cmiiled  to  any  share  at  all ;  but,  looking 
at  the  terms  of  Regulation  XXIX.  of  1814,  it 
is  manifest  that  the  zemindar  does  retain  an 

» 

tntere«t  in  those  lands  which  are  declared  to 
w,  and  coirtinue,  a  portion  of  his  estate. 

The  question  then  is,  what  shall  be  the 
Pfopon\on  in  which  the  money  should  be 
divided  botween  the  plaintiff  and  defendant? 

Vol  XVIII. 


It  is  not  contended  that  the  rule  foltowed 
by  the  Court  below  is  correct,  and  the  rale 
which  is  usually  adopted  is  that  the  parties 
should  divide  the  money  in  the  ratio  of  their 
respective  interests  in  the  estate.  The  Moon* 
siff  has  found  that  the  amounts  derivable  from 
the  land  in  question  by  the  mokumireedflr 
and  zemindar  respectively  are  Rs.  32-8  and 
R3.  7-8  out  of  30  rupees,  which  will  make 
the  mokurrureedar's  share  three-fourths,  aiid 
the  zemindar's  one-fourth.  We  think,  there* 
fore,  that,  according  to  previous  decisions, 
this  should  be  the  rule  in  the  present  ease, 
and  that  the  plaintiff  should  be  declared  en- 
titled to  three-fourths,  and  the  defendtnt  to 
one-fourth  of  the  compensation- money. 

Under  the  circumstances,  each  party  will 
bear  his  own  costs  of  this  appeal. 


The  loth  May  1873. 
Present : 

The  Right  Hon'ble  Sir  James  W.  CoWile,Sir 
Montague  £.  Smith,  and  Sir  Robert  P. 
Collier. 

ETidence*-Title— Possession. 
On  Appeal  from  the  High  Court,  Calcutta,^ 

Wise 

versus 

Brojendro  Coomar  Roy  and  others. 

In  this  case,  the  Privy  CounciU  after  a  review  of  the 
evidence,  held  that  the  plaintiffs  (respondents)  had 
failed  to  prove  either  title  or  possession,  so  as  to  entitle 
them  to  disturb  the  long  possession  of  the  defendants 
(appellants) ;  observing^  that,  if  their  Lordships  had 
been  sitting  as  a  Court  of  first  instance,  they  would 
have  deemed  it  impossible,  upon  such  proof  of  title  as 
the  plaintiffs  had  ^ven,  to  disturb  an  admitted  posses* 
sion  of  upwards  of  ten  years.     It  seemed  to  their  Lord* 
ships  that  the  Hi^h  Court,  having  originally  treated  the 
title  of  the  plaintiffs  as  depending  upon  a  release  by  the 
Judicial  Commissioners,  and  finding  that  the  release  was 
not  made  out,  fell  back  upon  a  proceeding  of  the  Depu- 
ty Collector,  and  had  not  given  sufficient  consideration 
to  the  nature  of  the  proceedings  of  that  subordinate 
officer,  and  the  manner  in  which  they  were  dealt  with  by 
his  official  superiors. 

The  appellant  in  this  case  has  purchased 
the  title  of  the  defendants  in  the  suit  to  the 
land  in  dispute.  The  respondents  were  the 
plaintiffs  in  that  suit,  which  was  brought  for 
the  recovery  of  what  may  now  be  talen  to 
be  the  2,092  beegahs  and  13  cottahs  of  la&d» 
comprised  in  Dag  No.  39,  as  laid  down  in 
the  large  map  of  Chur  Bhudrasun  Talimabad, 

*  From  the  judgment  of  Trevor  and  Campbell,  dated 
a7th  January  1865. 
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which  18  in  evidence  in  the  suit,  and  which 
was  made  in  1847  upon  the  Government 
survey  of  1846.*  In  dealing  with  the  case,  it 
will  be  convenient  to  speak  of  the  parties  as 
the  plaintiffs  and  the  defendants. 

The  plaintiffs  were  the  owners  of  a  zemin- 
dary  called  Ramnugger,  and  the  defendants 
^vere  the  owners  of  a  zemindary  known  as 
Chur  Mokoondeah.  Both  zemindaries  have, 
JBince  their  settlement  at  the  time  of  the  Per- 
petual Settlement,  suffered  much  from  the 
invasion  of  the  river;  but  the  Chur  Bhud- 
Tasun  Talimabad,  which  was,  at  some  time 
before  1832,  thrown  up  in  the  river,  and  of 
which  the  land  in  dispute  forms  part,  must 
be  taken  to  have  been  a  chur  formally  and 
regularly  decreed  to  be  the  property  of  the 
Government,  to  no  part  whereof  could  either 
party  have  shown  title  against  the  Govern- 
ment as  of  right  as  an  accretion  to,  or  a  re- 
formation upon,  their  original  property. 
That  seems  to  be  the  effect  of  that  decision 
in  1832  in  the  first  resumption- suit,  which  is 
the  starting  point,  so  to  speak,  of  the  case. 

Again,  the  land  in  dispute  is  admitted  to 
have  been  in  the  defendants'  possession  for 
upwards  of  ten  years  before  the  commence- 
ment of  the  suit.  A  question  has,  however, 
been  raised,  whether  by  the  award  in  the  Act 
IV.  case  of  the  nth  of  July  1848,  the  re- 
versal whereof  is  one  of  the  objects  of  the 
suit,  that  possession  was  affirmed  to  be  a 
possession  then  existing  in  point  of  fact ;  or 
whether  the  defendants,  wrongfully  and 
undqr  colour  of  that  order,  and  shortly  after 
its  date,  succeeded  in  obtaining  possession  of 
the  disputed  land.  And,  as  something  may 
turn  upon  the  nature  and  the  commencement 
of  the  (Hfendants*  possession,  their  Lordships 
think  it  will  be  desirable  to  determine,  in  the 
first  instance,  what  was  the  effect  of  the 
Magistrate's  proceeding  of  the  iith  July 
1848. 

In  order  to  do  this,  it  is  necessary  to  advert 
to  some  of  the  earlier  proceedings.  It  has 
bejsa  already  stated  that  the  whole  of  Chur 
Bhudrasun  was  found  in  the  resumption-suit, 
some  time  in  1832,  to  be  the  property  of 
Government.  The  Government  appears, 
however,  to  have  dealt  liberally  with  the 
neighbouring  proprietors  who  had  suffered 
fiom  the  ravages  of  the  river,  and  it  is  admit- 
ted that,  by  way  of  compensation,  portions  of 
this  chur  were  released  to  the  proprietors, 
both  of  Mokoondeah  and  Ramnugger.  It  is 
beyond  dispute  that  the  latter,  the  proprie- 
tors of  Ramnugger,  had,  previous  t€>  1846, 
acquired  i,(>6i  beegahs  and  17  dbttahs  of 
land,  the  position  of  which  is  indicated  on. 


the  map  of  1847  by  Dags  10,  7,  and  8— at 
all  events  by  dags  on  the  north  of  what  is 
marked  on  the  map  as  a  nullah  which  has 
elsewhere  been  called  the  *'  Gung; "  and  that 
the  defendants,  the  proprietors  of  Mokoon- 
deah, had  also  acquired  portions  of  land  lying 
to  the  north  of  the  same  nullah,  the  posidoih 
of  which  or  of  part  of  them  is  indicated  by 
the  letter  X.  upon  the  smaller  map,  which 
has  been  reduced  from  the  larger  map. 

It  appears  that,  subsequently  10  these 
assignments  of  land,  a  further  change  in  the 
course  of  the  river  took  place.  The  nnllah 
is  said  to  have  become  suddenly  a  very  large 
stream ;  to  have  swept  away  a  good  deal  of 
land  to  the  south  of  the  original  chur;  lo 
have  afterwards  receded  towards  what  in 
1846  was  the  main  channel  of  the  river 
further  south ;  and,  in  doing  so,  to  have  cast 
up  and  left  a  considerable  portion  of  alls- 
vion,  forming  the  chur  or  portion  of  a  chnr 
in  which  are  situated  the  two  dags  which 
have  been  so  much  mentioned  in  the  argn- 
ment  on  this  appeal,  viz..  Dags  Nos.  38  and 
39,  and  some  land  to  the  west  of  Dag  No. 
38.  In  1846,  this  land,  or  at  all  events  some 
portion  of  it,  became  the  subject  of  another 
resumption-suit  before  Mr.  Deputy  Coltetof 
Fletcher,  between  the  defendants  or  those 
who  then  represented  the  defendants  and 
the  Government.  The  end  of  that  suit  was 
that,  in  conformity  with  a  general  order  of 
the  Sudder  Board  of  Revenue,  it  was,  on  the 
28th  December  1846,  struck  off  the  file  with- 
out prejudice  to  any  further  claim  on  the 
part  of  the  Government,  but  leaving  the 
defendants  in  possession  of  the  land  which 
they  claimed  in  that  proceeding  for  the 
present,  and  subject  only  to  such  fulore 
liability  to  revenue  as  the  Government,  by 
some  subsequent  suit,  might  establish  against 
them. 

The  learned  counsel  for  the  respondents 
have  strenuously  argued  that  the  subject  of 
that  proceeding  did  not  include  Dag  No.  J9» 
but  was  limited  to  Dag  No.  38,  and  possibly 
to  other  lands  to  the  westward  of  Dag  3»- 
It  appears,  however,  to  their  Lordships  that 
what  was  claimed  is  shown  by  the  re[)ort 
and  map  of  the  Ameen  Kristomungul  Gooho, 
and,  looking  to  them,  their  Lordships  arc  ot 
opinion  that  the  claim  must  be  taken  to  have 
comprehended  the  land  laid  down  in  the  sur- 
vey-map as  Dag  No.  39. 

The  report  of  the  Ameen  is  on  pages  1 1;-^" 
of  the  record.  He  says  that  hd  proceeded 
to  the  spot,  accompanied  by  th%  witnesses, 
and  *'  mapped  and  measured,  consonantly  10 
*'  the  identification,  and  in  tlie  pcesence  01 
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r  those  witnesses,  the  chur  on  the  immediate 
I'soath  of  the  Wagoojesta  lands  of  the  de- 
fendant Kahtoon  deceased,  by  a  line  56 
hjards  in  length,  which  was  the  standard 
r  current  in  the  pergunnah  "  The  map  is 
lying  before  me,  and  it  seems  to  their  Ix>rd- 
)faips,  comparing  it  with  the  other  map,  that 
clearly  includes  the  whole  of  that  soathern 
;bar,  as  I  may  call  it,  as  it  then  existed, 
^he  Ameen  goes  on  in  his  report  to  say : 
As  the  evidence  of  the  said  witnesses  dis- 
I* closed  that  the  said  lands  were  restorations 
r  of  the  diluviated  lands  of  the  original  mou- 
rzahs  and  kistmuts  belonging  to  the  defend- 
['ants,  and  increments  to  her  Goojesta  lands, 
yoor  humble  servant  has  measured  the  said 
['lands;  "  and  the  2,277  beegahs  of  land  on 
Mt  contiguous  south  of  the  Goojesta  lands 
under  No.  3,  and  the  102  beegahs  of  land 
•nder  No.  1,  on  the  south  of  No.  3,  and  the 
384  beegahs  of  land  nnder  No.  2,  and  810 
beegahs  of  land  under  No.  4,  are  all  laid 
down  and  marked  in  the  map  as  lands  of 
which  Mahomed  Jokee  Chowdhree  was 
then  in  possession,  which  were  treated  as  the 
lobject  of  the  pending  contest  between  that 
person  and  the  Government. 

As  to  No.  4,  the  810  beegahs,  it  is  impos- 
sible, their  Lordships  think,  to  come  to  any 
other  conclusion  than  that,  rightly  or  wrong- 
ly, they  were  placed  towards  the  eastern 
extremity  of  the  chur,  and  that  they  formed 
part  of  that  which  was  afterwards  put  down 
in  the  larger  map  as  Dag  No.  39. 

Their  Lordships  omit,  for  the  present,  to 
consider  the  subsequent  proceedings  of  the  Re- 
venue authorities,  because  these  relate  rather 
to  die  title  of  the  plaintiffs;  but  have  dwelt 
upon  the  proceedings  before  Mr.  Fletcher 
because  they  seem  to  their  Lordships  to 
be,  in  a  great  measure,  the  foundation  of  the 
decision  of  the  Magistrate  in  July  1848,  and, 
therefore,  to  be  material  with  reference  to 
the  question  now  under  discussion,  viz,y  the 
possession  then  awarded  to  the  defendants. 

The  Magistrate's  proceeding  is  at  page  187 
of  the  record.     The  plaintiffs,  or  rather  the 
petitioners,  in  that  proceeding,  were  Maho- 
med Ishmael   and    Mahomed    Israel,    who 
claimed  under  a  third  title;  but  the  Chow- 
dkries  who  represented   Mokoondeah  were 
originally  made  the   opposite  parties,  and 
Nund  Coomar  Roy  who  then  represented  the 
plaimifiPs*    interest    and    the    zemindary    of 
Ramnugger  appears   to  have    come   in    as 
1  claimAit,  and   to   have   been  afterwards 
l^atcd  Jk  one  of  the  opposite  parties.     It 
rt  remarkable  that  this  proceeding  seems  to 
^ve  b«en  the  first  in  which  the  pls^intijfs  and 


the  defendants  or  those  whom  they  repre- 
sent were  really  litigating  any  questioki 
concerning  this  land  face  to  face  or  in  pre- 
sence of  each  other. 

The  subject  of  the  proceeding  may  bp 
taken  to  have  been  an  accretion  only  to  the 
land  now  in  question  or  the  larger  part  of  it; 
but  it  seems  to  their  Lordships  that,  if  the 
proceeding  is  examined,  and  the  reasons  for 
the  Magistrate's  decision  are  looked  at,  it 
will  be  found  that'he  clearly  proceeded  upon 
the  finding  that  the  defendants,  and  not  ttab 
plaintiffs,  were  then  in  possession  of  the  land 
now  in  question.  He  says  at  page  118,  lin^ 
33  :  "Therefore,  the  points  to  be  resolved  in 
''this  case  are  as  to  how,  and,  as  an  annexar 
''  tion,  to  whose  estate,  is  the  disputed  accre- 
"  tion  formed,  and  in  whose  possession  the 
"said  accretion  is."  He  then  says;  "The 
'*  evidence  oral  and  the  exhibits  adduced  on 
"  both  sides  have  been  considered  ;  and  it 
"appeared,  on  inspection  of  the  map  prcr 
"  pared  by  the  Ameen  Kristomungul  Gooho, 
"appointed  by  the  Collector  of  this  place, 
"dated  the  26th  December  1846,  and  other 
"documents,  that  the  sota,  or  water-course, 
"which  existed  on  the  south  in  contiguity 
"  with  the  Wagoojesta  lands  given  in  release 
"as  an  exchange  for  the  diluvion  of  the 
"said  Chur  Mokoondeah,  the  zemindary  in 
"  possession  of  the  defendant,  and  on  th6 
"  north  of  the  settled  mouzahs  of  that  per- 
"gunnah,  gradually  gained  strength,  and 
"  carried  off  the  original  Mouzahs  Bisteepore 
"  and  others,  and  then  threw  up  an  accretion 
"partly  in  contiguity  with  the  south  of  the 
"said  Wagoojesta  lands;  that,  in  respect 
"  of  this  new  formation,  a  suit  under  Rega- 
"lation  II.  of  1819  was  brought  and  struck 
"  off  consonantly  to  the  letter  of  the  Sudder 
"Board  No.  i,  dated  January  2nd,  1846, 
"  and  that  the  said  chur  then  came  into  pos- 
"  session  of  the  Chowdhry  defendant." 
Then  he  says  :  "  It  is  clear  that  the  disputed 
"  land  was  formed  on  the  immediate  east  of 
"the  810  beegahs  of  land  indicated  under 
"  No.  4,  on  the  east  of  the  map  prepared  by 
"the  Ameen,  as  in  the  possession  of  th« 
"  Chowdhry  defendant,  and  within  the  l&tid 
"  specified  in  the  alleged  roboocarry.  Fnr- 
"  ther,  on  inspection  of  the  map  filed  by  the 
"  Chowdhry  defendant,  which  quite  tallies 
"with  the' map  prepared  by  the  Ameen,"  ^ 
and  so  on,  "and  from  the  oral  evidence  of 
"  his  witnesses,  the  disputed  accretion  is* 
"  proved  to  have  been  formed  on  the  imtiie«' 
"diateeastof  the  810  beegahs  of  land  in-. 
"  dicated  on  the  Ameen'a  map  as  being  in  a 
"  Aor^harly  direction  of  the  pepiU  txee  which 
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"  stands  on  the  katcherry,  at  the  main  chow- 
''  danissie,  and  pn  the  immediate  west  of  the 
gong  in  the  possession  of  the  defendant; 
'*  and  that  the  Chowdhry  defendant  had  been 
"  in  possession  of  the  same  by  cultivating  it 
"  through  ryots,  &c.,  on  the  allegation  that  it 
"  was  a  re-formation  of  the  diluviated  lands 
*'  and  kistmuts  of  Bisteepore,  Alum  pore,  and 
''other  mouzahs  and  kistmuts  within  the 
**  said  Chur  Mokoondeah ;"  and,  upon  these 
grounds,  he  gave  the  land  then  in  dispute  to 
^e  Chowdhries  as  a  further  accretion  to  that 
of  which  they  were  already  in  possession. 
Reading  this  judgment  by  the  light  thrown 
upon  It  by  the  Ameen's  map  and  the  posi- 
tion thereby  assigned  to  the  8io  beegahs, 
their  Lordships  think  it  is  impossible  to  say 
that  the  Magistrate  did  not  find  and  intend 
to  find  that  the  possession  of  the  whole 
eastern  part  of  the  new  chur,  and  therefore 
of  the  land  now  in  dispute,  was  in  the  defend- 
ants, or  that  the  fact  so  found  was  not  the 
real  ground  of  his  determination. 

It  may  be  further  observed  that  it  is  ad- 
mitted even  by  the  witnesses  whose  deposi- 
tions were  read  to-day  by  Mr.  Bell,  that,  from 
the  time  of  that  proceeding,  the  plaintiffs 
lost  the  possession  of  that  of  which  they 
said  they  were  previously  in  possession,  and 
it  seems  to  their  Lordships  that  there  is  no 
independent  or  trustworthy  evidence  of  any 
act  of  dispossession  other  than  the  ordinary 
execation  of  the  Magistrate's  order.  There- 
fore, considering  this  and  also  the  great 
improbability  that,  if  anything  had  been  done 
inconsistent  with,  or  in  excess  of,  the  Magis- 
trate's order  wrongfully  by  the  defendants, 
the  plaintiffs  would  have  slept  upon  that 
wrongful  act  as  long  as  they  have  slept  upon 
the  order,  their  Lordships  are  fortified  in  the 
conclusion  that  the  effect  of  the  proceeding 
pf  the  Magistrate  was  to  treat  the  defendants 
as  in  possession  of  the  land  in  dispute,  and 
to  make  that  possession  one  which  could  be 
disturbed  only  by  a  regular  suit. 

Now,  if  that  be  so,  the  cases  cited  by  Sir 
Roundell  Palmer  were  hardly  required  to 
stiow  that  the  long  possession  of  the  defend- 
ants under  the  order  of  the  Magistrate 
cannot  be  disturbed,  and  ought  not  to  be  dis- 
turbed, unless  upon  proof  by  the  most  cogent 
evidence  on  the  part  of  the  plaintiffs  of  a 
superior  title. 

Then,  what  is  the  title  which  the  plaintiffs 
have  alleged  and  proved  in  this  case?  As 
their  title  was  originally  stated,  it  was  this. 
After  stating  how  they  got  into  possession  of 
the  1,961  beegahs  and  17  cottahs  and  refer- 
fing.  toaa  Act  IV«  case  .with  another  party, 


Ramruttun  Bose,  they  say :  '*  The  Uncovenanil-^ 
"  ed  Deputy  Collector  proceeded  in  the  y 
"  1846  to  the  spot,  but  did  not  release  to 
''  the  said  lands,  though  they  had  before  be 
**  released  in  our  favour.  He  measured  tfae-1 
''  said  new  re-formed  chur,  and  found  it  to  ^ 
''  contain  an  area  of  beegahs  2,092-13,  ^where-l 
^*  upon  he  issued  notice  to  us  requiring  us  to  : 
'^  enter  into  a  settlement  for  the  said  cbur  at 
''a  total  assessment  of  Rs.  30,  and  to  pa^ 
*'  Rs.  998-9^  on  account  of  mesne>profits 
"  for  the  lands  on  the  north  bank  of  tbe  nver 
''  which  had  been  released  to  us;  upon  thi^ 
*'  we  appealed  from  the  said  order  of  tbe 
"above  Deputy  Collector  to  the  Revenne 
<<  Commissioner,  who,  on  the  17th  Septein«> 
''ber  1847,  passed  an  order  based  on  the 
''  finding  that  no  original  lands,  except  what 
''  had  before  been  released,  remained  in  our 
'^  possession,  remised  in  our  favour  tbe  amoaot 
"  measured  by  the  Uncovenanted  Collector, 
"  who,  on  the  17th  February  1848,  carried  thai 
''order  into  execution,  and  from  that  time 
"  we  held  possession  of  the  said  lands  and 
''  the  subsequent  alluvials  formed  contign- 
**ously  to  them."  They  afterwards  go  on  to 
mention  the  Act  IV.  case  of  July  18489 
and  say  that  they  were  dispossessed  under 
colour  of  the  before- mentioned  award. 

Therefore,  it  is  clear  that  the  title  they 
originally  relied  upon  was  a  release  by  an 
order  of  the  Revenue  Commissioner  of  tbe 
17th,  now  admitted  to  be  a  misprint  for  the 
27th,  of  September  1847,  an  order  dealing 
both  with  the  demand  against  them  of  99S 
rupees  odd  for  arrears  in  respect  of  revenue 
upon  the  1,961  beegahs,  and  with  the  attempt 
to  assess  the  Rs.  30  upon  the  land  in  dispute, 
and  that  they  treated  the  order  of  the  De- 
puty Collector  of  the  17th  February  1848  as 
merely  an  order  which  carried  that  order  of 
the  Commissioner  into  execution.  The  re- 
plication relies  still  more  strongly  upon  the 
order  of  the  Deputy  Collector;  but  it  does 
not  seem,  nor  does  it  appear  ever  to  have 
been  understood,  to  treat  that  as  the  found- 
ation of  the  title  or  to  give  up  the  alleged 
effect  of  the  order  of  the  Commissioner. 

The  following  is  a  short  history  of  the 
proceedings  in  the  suit.  The  Principal  Sud- 
der  Ameen  found  upon  the  evidence  before 
him  in  favour  of  the  plaintiffs;  there  was  an 
appeal  from  that  to  the  High  Court,  and  that 
Court,  apparently  understanding  the  plead- 
ings in  the  sense  in  which  they  have  been 
stated,  ,and  treating  the  order  of  the  Com- 
missioner as  the  substantial  foundation  of  the 
title  of  the  plaintiffs,  remanded  the  case  for 
an  inquiry  upon  one  point    The  judgment 


t87i.] 


Civil 


THE  WEEKLY   REPORTER. 


Rulings, 


95 


lEys:  "The    main  contention  between   the 
'^rties  is  whether  the  land   in    dispute   is 
^fdentical  with  that  released  to  plaintiff  by  the 
'^Revenue  authorities  on  the  1 7th  September 
'184.7;  i^  i^  >s,  plaintiffs  are  clearly  entitled 
4o  it/'     It  then  directs  a  local  investig;ation 
iy  an  Ameen ;  and  says  :  "  The  Ameen  will 
*thcn,    in   the    presence    of    both   parties, 
"ascertain  whether  any  or  all  of  the  lands 
I'm  dispute  are  identical  with  any  or  all  of 
^the  lands  released  to  the  plaintiffs  in  1847, 
"and  repon  the  resuh  of  his  inquiry  to  the 
^Principal  Sudder  Ameen.     Im mediately  on 
"the  receipt    of    his    report,    the    Principal 
"Sadder  Ameen   should,  regardless  of  the 
"number  on  his  file,  again  take  up  the  case, 
"and  give  plaintiff  a  decree  for  so  much  of 
"the  land  as  is  found  to  be  identical  with 
^tfaat  released  to  the  plaintiff;  should  none 
"of  the  land  in   dispute   be   identical   with 
"that   released    to    plaintiff,    the    Principal 
"Sadder  Ameen  should  dismiss  the  suit  with 
"costs."    The  Ameen  made  this  investiga- 
tion, and  his  report  is  consistent  with  what 
is  now  admitted  to  be  the  fact,  namely,  that 
the  order  of  the   Commissioner  which  had 
been  pleaded  had  not  dealt  with  the  land  in 
qacstion,  or  with  the  assessment  upon  it  of 
the  Rs.  30;  but  was  entirely  confined  to  the 
claim  ot  the  Rs.  598,  and  to  the  rights  of 
the  plaintiff  in  the  1,961  beegahs;  and  the 
Principal  Sudder  Ameen,  dealing  with   the 
issue  sent  down   to   him   by   the   Superior 
Court,  as  he  understood  it,  and  perhaps  as  it 
is  literally  to  be  taken,  dismissed   the  suit. 
There  was,  then,  a  second  appeal';  and  the 
High  Court,  on  that  occasion,  seems  to  have 
misunderstood  the  nature  of  the  admission 
^hich  had   been  made  by  the  defendants. 
They  treated  it  as  an  admission,  not  that  the 
«nd  in  dispute  was  Dag  No.  39.  but  that  T>dLg 
No.  39  had  been  released  to  the  plaintiffs, 
and  held  that  the  appellant  was  changing  his 
ground  when  he  contended  that  there  was  no 
sufficient  evidence  that  those  lands  had  been 
released.  They  no  doubt  found  that,  although 
ihc  lands  had  not  been  released  bv  the  Com- 
missioner's order  of  the  37th  February  1847, 
«^  had  been  released  by  the  order  of  the 
^Pmj  Collector  of  the  7ih  February  1848. 
™  acting  very  much  on  the  notion  that  the 
defendant   was    shifting    his   ground,    and 
departing  from  an  admission  by  which  he  was 
o^^'jd,  ihey  do  not  seem  then  to  have  given 
^«ch  consideration  to  the  question,  whether 
««  Oder  Ql  the  Deputy  Collector  was  such 
f  effectuai  release  of  the   land  as  would 
confer  a  tide  on  the  plaintiffs. 

There  ^as  then   an    application   for  a 


review,  and  further  documentary  evidence, 
including  the  report  of  Mr.  Latour,  was 
filed.  The  review  was  granted,  and  the 
Court,  upon  the  hearing  of  the  cause  on  re- 
view, adhered  to  their  former  judgment;  and 
in  a  very  short  judgment  said  :  "After  hear- 
"  ing  the  petitioner,  we  are  satisfied  that,  as 
'*  a  matter  of  fact,  Dag  39.  being  the  2,092 
"beegahs  in  dispute,  was  released  to  the 
"  petitioner  by  Mr.  Deputy  Collector  John- 
"  son,  and  that  the  subsequent  report,  relied 
"  on  by  the  petitioner,  while  impugning  the 
"  propriety  of  that  proceeding,  by  no  means 
"shows  that  it  was  reversed.  On  the  con^ 
"  trary,  the  report  goes  entirely  to  show  that 
"the  petitioner  had  succeeded  in  obtaining 
"  release  and  possession  of  the  disputed  land. 
"  We,  therefore,  reject  this  application/' 

There  was  then  an  application  for  a  second 
review,  and  that  was  refused. 

The  result,  therefore,  of  the  decrees,  or 
rather  of  what  took  plaice  upon  the  remand, 
was  to  reduce  the  case  to  a  very  narrow 
compass,  namely,  to  the  question  whether 
the  proceedings  of  Mr.  Johnson  did  operate 
as  such  an  effectual  release  of  the  land  to  the 
plaintiffs  as  to  constitute  in  them  a  title 
which  ought  to  prevail  against  the  possession 
of  the  defendants. 

Accepting  that  as  the  issue  which  ulti- 
mately became  the  material  issue  in  the 
cause,  their  Lordships  have  now  to  consider 
what  is  the  effect  which  ought  to  be  given  to 
those  proceedings.  It  would  seem  that 
contemporaneously  with  the  proceedings  be- 
fore Mr.  Fletcher,  which  ended  on  the  20th 
of  December  1846,  the  settlement  of  the 
whole  Chur  Bhudrasun  was  proceeding  un- 
der Mr.  Deputy  Collector  Johnson,  and  the 
earliest  document  we  have  relating  to  that  is 
the  survey* chittah  which  is  set  out  at  page 
274,  dated  2nd  December  1846.  The  second 
column  of  that  document  states  the  names  of 
the  parties  in  possession  of  the  different 
ilags.  The  whole  chur  is  divided  into  the 
dags  which  appear  upon  the  larger  map,  and 
the  survey-paper  begins  by  giving  the  liold- 
ings  of  Nundo  Coomar  Roy,  and  sums  them 
up  as  containing  1,675  beegahs  19  cottahs. 

It  then  goes  through  the  other  proprietors, 
and  it  gives  Dag  No.  38  as  in  the  possession 
of  Mohurrum  Khatoon,  that  is,  of  those 
whom  the  defendants  represent.  Then 
comes  Dag  No.  39,  which  is  described  as 
"  parcel  on  the  east  side"  (that  is  of  Dag  38), 
"  north  of  the  flowing  river,  south  of 
"Nundo  Coomar,  with  water,"  In  the 
column  of  the  persons  in  possession  there  is 
nothing  but  two  dots;  and  their  Lordships 
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are  of  opinion  that  it  would  not  be  a  fair 
construction,  considering  that  '*  ditto  "  is  put 
in  many  other  places  when  the  column  goes 
on  continuously  with  the  same  possessors  to  ; 
treat  those  dots  as  implying  that  Mohurrum  j 
Khatoon  is  treated  as  in  possession  of 
I)ag  39.  ] 

On  the  other  hand,  it  is  clear  that  from  . 
those   dots  it  would  be  impossible  to  infer  1 
that  the  possession  of  Dag  39  was  then  re-  ' 
cognized  as  being  in  the  plaintiffs ;  and  the 
fair  conclusion  which  their  Lordships  would 
draw  from  the  document  is  that  the  dag  was 
therein  treated  as  an  accretion  still  belonging  ' 
to   Government,   of   which    no   person    was 
certainly  in  occupation,  and  in  respect  of  i 
which  no  settlement  had  been  made. 

Then,  at  page  43,  there  are  two  extracts  | 

apparently  from  that  measurement-chittah  to 

which  I  have  just  referred.     No.  122.  **  Copy 

*'of  chittah  dated  the  2nd  December  1846," 

contains  a  description  of  Dag  No.  39,  which 

corresponds  almost  entirely  with  that  in  the 

larger  chittah.     The  one  at  the  top  of  the 

page  having  given  2,092  beegahs  15  cottahs 

as  the  dimensions  of  Dag  No.  39,  and  treated 

it  as  unfit  for  cultivation,  has  written  on  its 

back   the    words    "Nundo    Coomar   Roy." 

Again,  at  page  41,  we  find  a  paper  headed 

"  Particulars  and  amount  of  Jummabundee 

"settlement  of  Khas   Mahal;"   and,  in  the 

column  containing  the  names  of  the  parties 

in  possession,   Nundo   Coomar  Roy  is  put 

down  as  in  possession  of  1,675  beegahs    19 

cottahs;  and  then  these  words  follow :  **  Par- 

'*cel  39  chur,  not  fully  formed,  on  aggregate 

'^jumma  2,022  beegahs  15  cottahs,"  with  a 

jumma  or  rental  of  Rs.  30.     We  have  no 

precise    account    how    that    jummabundee, 

which  is  not  dated,  but  which  is  said  to  be 

for  the  year  1846,  was  made.     If  genuine,  it 

must  have  been  prepared  after  the  last  sur- 

vey-chiltah,  in  which  this  land  was  treated 

as  not  being  in  any  person's  possession  or 

subject  to  any  settlement,  was   made,  and 

therefore  between  the  2nd  and  the  31SI  day  of 

the  month  of  December  1846. 

The  next  document  is  the  Sheristadar's 
report,  which  is  dated  15th  February  1848; 
and  appears  to  have  been  made  with  reference 
to  a  proceeding  before  the  Deputy  Collector 
which  took  place  upon  a  petition  or  objection 
of  the  defendants'  party.  It  is  very  difficult 
to  see  why  it  was  brought  into  a  proceedmg 
to  which  the  plaintiffs  were  not  parties.  But 
the  document  is  in  these  words :  "  Before  this, 
•*  in  accordance  with  the  order  of  the  Com- 
**  missioner,  from  Chur  Bhndrasun  Talima- 
"  bad,  land  was  released  to  Nundo  Coomar 
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**  R'^y  by  raising  mounds  as  directed  in  A0| 
"  IV.  Order  has  been  passed  to  put  a  stop  Itf 
the  realization  of  rent  on  account  of  tM 
"  same."  That  seems  to  refer  to  the  land  il 
the  north  of  the  nullah.  Then  it  goes  00  J 
"Incarnation  of  Justice, —  2,092  beegahs  ij 
"  cottahs  of  land  of  the  new  chur,  in  the  po*' 
"session  of  the  aforesaid  Roy.  have  been 
measured,  and  a  total  rent  of  Rs.  30  bemg 
calculated  has  been  included  in  the  jam- 
"  mabundee.  Whether  that  rent  is  to  be^ 
"struck  off  or  demanded?  What  is  to  bei 
"done.^  Incarnation  of  Justice  is  lliei 
"  Master.    For  Incarnation,  I  represent  thts."** 

Then  two  days  afterwards,  the  Deputy  C<)U 
lector,  Mr.  Johnson,  made  an  order  on  the.; 
objection  of  the  party  who  then  represented  j 
the  defendants,  and  that  is  the  order  whickj 
is  now  supposed  to  be  the  principal  founda* 
tion,  if  not  the  sole  foundation,  of  the  plain  tiffii*  I 
title.     The  first  paragraph  of  that  (at    pagcj 
253)   deals   with  the  objection  of  the  peU' 
tioner,  which  seems  to  have  included  or  to 
have  related  to  all  the  lands  that  were  the  ; 
subject  of  the  suit  before  Mr.  Fletcher,  which 
was  struck  off.     If,  therefore,  their  Lordshipi 
are  right  in  supposing  that  that  suit  included  ' 
the  land  in  question,  the  objection  would  re- 
late to  the  land  in  question.     It  would  seem 
that  the  Deputy  Collector  did  not  so  under- 
stand it ;  but,  however  that  may  be,  he  deah 
with  it  in  this  way ;  he  said :  "  The  above- 
"  mentioned  petitioner  filed  a  petition  to  the 
"  effect  that,  for  tnese  lands  which  have  accrct- 
"ed  to  his  released  lands,  he  had  instituted 
"  a  suit  in  my  Court,  and  that  that  suit  has 
"been  struck  off  in  consequence  of  a  letter 
"  despatched  by  Government,  and  that   the 
"  lands  found  by  Kristomungul  Gooho,  the 
"  Ameen  appointed  in  that  case,  to  be  in  his 
"  possession,  and  who  drew  a  map  according- 
"  ly,  were  the  released  lands  belonging  to  bis 
"  zemindary.     That  petition  being   rejected 
"  by  me  "  (we  have  not,  I  think,  the  order  re- 
jecting it),  "the  petitioner  preferred  an  ap- 
"peal  to  the  Collectorate ;  but  the  learned 
"Collector,  on   17th  November  of  the  year 
"  1847,  recorded  a  proceeding  to  the  effect 
"that  a  suit,  No.  106,  under  Regulation  II. 
"  being    instituted  by   Mohurrum    Khatoon, 
"wife  of  petitioner  (Mahomed  Jokee  Chow- 
"  dhry),  in  that  Court  with  respect  to  the  dis- 
"puted    land,   and    he   did  not  settle  them 
"since  they  were  the  lands  of  MouzahsBish- 
"nopore,"   &<:,   That   order  we^have;   and 
that,  no  doubt,  reversed  the  order  of  the  De- 
puty Collector.     Then  he  says :  ^*The  order 
"  to  refund  the  collections  reached  my  Court 
"  on  the  1st  February  last,"     There  he  leaves 
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Ibe  claim  of  the  defendants;  the  effect  of 

|uB  order  being'  afterwards  to  release  what- 

lever  be  bad  claimed  in  respect  of  those  lands. 

Tbcn   be   says :    "  The  Sberishiadar  of  this 

"^  Coort  measured  2,092  beegahs  15  cottahs 

^of  Nando  Coomar  Roy's  land  among  the 

**  newly  re-formed  churs  in  the  last  year ;  for 

'^vbich  a  settlement  was  made   on  a  total 

infixed  revenue  of  Co.'s  Rs.  30,  and  it  was 

^included  in  the  juramabundee.     A  report 

••  had  been  sent  by  him  for  an  order,  whether 

**that  revenue   should   be  collected  or  not. 

"Whereas,  it  is  my  duty  to  obey  the  rooba- 

*'karree  and  the  circular  made  by  the  Board 

**of  Revenue,  on  account  of  which  the  lands 

"were  released  from  the  claims  of  Regulation 

**U.,  and  to  fix  the  boundaries  of  these  lands 

"which  are   held   by  Nundo  Coomar   Roy, 

"after  releasing  them  from  the  claim  of  that 

**iQmma,  and  it  being  requisite  to  prepare 

"  papers  for  ascertaining  what  amount  of  jum- 

"ma  is  deducted  on  account  of  the  released 

**  lands,  and  how  much  land  is  left  to  Govern- 

"ment:  Ordered,  that  in  accordance   with 

"this  proceeding  of  the  Deputy  Collector, 

*'  lands  of  the  aforesaid  persons  be  released, 

**  after  striking  off  Regulation  II.  case,  and  the 

"revenue  be  remitted," 

There  has  been  some  contest  as  to  what 
was  the  effect  of  that,  whether  it  might  not 
be  a  release  to  the  defendants  rather  than  to 
iVie  plaintiffs:  but  their  Lordships,  upon  the 
whole,  and  particularly  on  looking  to  the  next 
proceeding,  have  come  to  the  conclusion  that 
what  the  Deputy  Collector  meant  to  do  was 
10  release  whatever  might  be  claimed  in  re- 
spect of  lands  held  by  the  defendants,  without 
determining  what  those  lands  were ;  and  that 
be  also  intended  to  treat  the  lands  in  dispute 
^  being  in  the  possession  of  Nundo  Coomar 
Roy ;  and  (though  it  seems  an  extraordinary 
thing  to  do  this  by  an  order  made  upon  a 
petition  of  another  parly)  to  release  the  re- 
venue assessed  upon  them  to  Nundo  Coomar 
Roy. 

»he  next  proceeding  is  his  general  report 

concerning  the  settlement  of  the  whole  Chur 

Bhudrasun    Talimabad.     Their     Lordships, 

without  going   through  that   lengthy  docu- 

nient,  desire  to  state  that,  in  their  opinion,  its 

general  effect  as  to  the  matter  in  dispute  was 

*o  carry  out  the  intention  of  the  order  of  the 

^7tn  of  February  by  treating  the  Rs.  30  as 

jcvcnue  assessed',  but  to  be  remitted,  and  to 

P€  remiued  to  Nundo  Coomar  Roy  ;  and  that 

\\^ }"*P^sible  to  suppose  that  that  was  not 

^^".  Johnson's  intention. 

I  his  report,  however,  is  obviously,  and  on 

•  fac^  of  it,  a  mere  recommendation,  for 


the  final  sentence  of  it  is  this :  **  That  this 
*'  proceeding,  with  a  statement  praying  for 
*'  his  approval  of  the  settlement,  and  all  the 
**  papers,  after  a  comparison  thereof  with  the 
"  list,  be  submitted  accordingly,"  that  is,  to 
the  Collector  of  the  district,  for  his  approval. 
It  accordingly  then  went  before  Mr.  Latour, 
the  Collector,  and  we  have  his  order  of  the 
i6ih  September  1848.  He  therein  states 
that  the  proceeding  related  to  the  settlement 
of  Chur  Bhudrasun  Talimabad  ;  and  that  the 
papers  had  come  up  to  him ;  and  then  he 
takes  objections  to  that  proposed  settlement. 
He  says  :  *'  It  is  not  unknown  that  he  "  (the 
Deputy  Collector)  **  has  unjustly  released 
"  some  lands  on  the  south  side  of  the  said 
**  mehal  to  Nundo  Coomar  Roy  and  Mohur- 
**  rum  Khatoon,  and  some  lands  on  the  north 
"  side  to  Ramruttun  Bose,"  &c.  He  also 
says  with  respect  to  the  land  immediately  in 
question:  ^' The  2,092  beegahs  15  cottahs  of 
"land  in  the  possession  of  Nundo  Coomar 
"  Roy  ought  to  be  reversed,  and  these  lands 
**  ought  to  be  included  within  the  settlement  of 
"the  lands  decreed  to  Government."  And 
his  final  order  is :  "  That  having  included 
"the  whole  of  the  particulars  of  the  said 
"  mehal  in  an  PLnglish  report,  the  papers  of 
"the  settlement  be  forwarded  to  the  Re- 
"  venue  Commissioner  for  confirmation  of  the 
"settlement  for  three  years,"  and  notice  is  to 
be  served  upon  a  party  named. 

The  effect  of  that  order  was,  as  far  as  it 
goes,  to  express  the  dissent  of  the  superior 
oflicer,  the  Collector,  from  the  recommenda- 
tion that  the  2,092  beegahs  15  cottahs  should 
be  treated  as  released  to  the  plaintiffs ;  but, 
no  doubt,  it  does  that,  not  as  dealing  with  any 
question  of  title  between  the  plaintiffs  and 
the  defendants,  but  in  assertion  of  what  that 
otHcer  considered  to  be  the  rights  of  the 
Government,  and  the  result  of  his  proceeding 
was  to  send  the  whole  of  the  proceedings  to  a 
higher  authority  for  further  consideration. 

With  them  Mr.  Latour  sent  the  elaborate 
report,  which  was  produced  for  the  first  time 
before  the  High  Court  upon  the  review,  and 
is  at  page  297.  In  paragraphs  16  and  17  of 
that  paper,  he  treats  the  plaintiffs  as  having 
got  a  great  deal  more  from  Government  than 
they  ought  to  have  got;  and,  after  going 
through  other  matters,  he  says  that  Nundo 
Coomar  Roy  has  obtained  a  relinquishment  o£ 
2,092  beegahs  15  cottahs  fresh  formation,  and 
in  the  margin  refers  to  Mr.  Johnson's  order, 
adding  the  words  "  Overruled,  however,  by 
me,"  clearly  treating  that  as  a  thing  that 
had  not  been  finally  determined.  Then,  in  the 
73rd  paragraph,  he  says: ''  On  reference  to  the 
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'^  map,  it  will  be  shown  that  one  portion  of 
''that  new  formation  2,092  beegahs  15  cot- 
*'  tabs  has  formed  opposite  the  lands  released 
'*  to  Nundo  Coomar,  and  on  a  representation 
''of  Mr.  Johnson's  Sherishtadar^  couched  in 
"the  language  rather  of  an  advocate  for 
"  Nundo  Coomar  than  that  of  a  Government 
"  servant,  these  lands,  on  which  an  aggregate 
"jumma  of  Rs.  30  had  been  imposed,  have 
"been  released  to  Nundo  Coomar.  If  the 
"  Sherishtadar  had  any  legitimate  doubts,  he 
'*  could  have  asked  Mr.  Johnson  orally  what 
"orders  were  necessary.' 

It  is  not  necessary  that  their  Lordships 
should  express  any  opinion  about  the  Sherish- 
tadar's  conduct.  It  is  not  clear  how  the  jum- 
mabundee  came  to  show  that  these  lands 
were  in  Nando  Coomar*s  possession ;  but,  if 
that  jummabundee  were  regularly  drawn  up, 
it  would  not  be  unnatural  for  the  Sherishtadar 
to  address  an  inquiry  concerning  the  reali- 
zation of  the  revenue  to  his  superior. 

The  final  recommendation  of  Mr.  Latour 
was  that  the  case  of  Nundo  Coomar  should 
be  revised  and  considered.  Therefore,  he 
clearly  was  so  fac  from  treating  by  that  report 
the  land  as  iinally  released  to  the  plaintiffs 
that  he  considered  it  ought  to  be  made  mat- 
ter for  subsequent  investigation,  and  that  the 
rights  of  the  parlies  in  it  ought  to  be  ascer- 
tained. 

Now,  it  is  a  singular  thing  that  the  reve- 
nue officers  should  have  been,  as  undoubtedly 
they  seem  to  have  been,  ignorant  of  the  fact 
that  while  these  later  proceedings  were  going 
on,  the  Act  IV.  suit  had  been  decided,  and 
that  Nundo  Coomar  had  lost,  if  he  ever  had, 
the  possession  of  the  land  in  question.  That 
circumstance  may,  however,  account  for  the 
absence  of  any  evidence  in  this  record  that 
action  was  afterwards  taken  with  respect  to 
Nundo  Coomar's  holding  pursuant  to  the 
recommendation  of  Mr.  Latour.  And,  this 
view  of  the  case  seems  to  their  Lordships  to 
be,  in  a  considerable  degree,  confirmed  by 
what  afterwards  took  place  between  the 
Government  and  the  defendants  in  the 
course  of  the  settlement-proceedings  of  1851 
and  1856.  It  appears,  upon  the  face  of  those 
proceedings,  that  they  were  taken  in  pursu- 
ance of  Mr.  Latour's  suggestion,  that  further 
investigation  of  the  rights  of  the  Govern- 
ment, as  against  the  parties  in  possession,  was 
necessary. 

The  first  of  those  proceedings,  which  is  at 
page  192,  does  not  mention  expressly  the 
particular  Act  IV.  case,  which  treated  the 
defendants  as  in  possession  of  these  lands. 
It  refers  to  another  Act  IV.  case,  which  they 


seem  to  have  had  with  a  person  named  Hiir 
Coomar  Thakoor;  but  at  page  193,  line  29, 
there  is  this  passage:  "The  said  fact  waf 
"  reported  to  the  Commissioner  by  the  former 
"  Deputy  Collector,  Mr.  Edward  Latour,  m 
"his  letter  No.  269  of  the  25th  September 
"1848,  in  connection  with  the  settlemem* 
"  report,  whereupon  a  fresh  investigatioawit 
"  ordered  ;"  and  that,  it  appears,  was  the  in- 
vestigation which  was  then  taking  plao& 
The  previous  paragraph  refers  again  to  the 
land  measured  by  Kristomungul  Gooho,  aod 
to  the  resumption-suit  before  Mr.  Fietcfaer 
which  was  struck  off. 

On  this  first  proceeding,    Mr.    Reid,  the 
Deputy   Collector,   seems  to    have    tboagi^ 
that  the  Government  might  be   entitled  to 
revenue;  but  he  says  at  line  65 ;  *'As  he" 
(the  Chowdhry)  "  has  been  in  p>osses^on  of 
"  the  said  lands  under  the  orders  contaioed 
"  in  the  decision  in  the  suit  struck  off  "  (that  . 
is,  the  suit  before  Mr.  Fletcher),  "  and  in  ri» 
"  Act  IV.  case,  the  said  lands  cannot  be  at 
"  once  resumed  or  settled  ;  therefore,  I  main- 
"  tain   it  necessary  to  draw  up  a  report  io 
"  English  on  the  matter  as  directed  by  the 
"  Commissioner  in  his  letter  No.  41  of  ^^ 
"  March  1849."  Then  he  orders:  "That,  for 
"the  time  being,  the  petitioner  be  retained 
"  in  possession  of  all  the  new  formations  in 
"  the  manner  he  has  been  holding  them ;  tlat 
**all  particulars  connected  with  the  matter  at 
"  issue  be  embodied  in  an  English  letter,  and 
"sent  to  the  Commissioner  for  the  proper 
"  orders,"  and  so  forth. 

It  is  clear  upon  the  admitted  facts  of  the 
case  that,  at  that  time,  in  1851,  the  defend- 
ants were  in  possession  of  the  land  in  qocs- 
tion,  and,  therefore,  it  seems  clear  that,  what 
Mr.  Reid  intended  his  order  to  operate  upon, 
was  the  whole  of  that  new  chur  including 
the  Dag  No.  39,  and  that  that  was  the  subject 
of  the  investigation. 

This  is  made  even  more  clear  by  the  fina^ 
and  longer  proceeding  at  page  200,  where 
there  is  a  distinct  reference  10  the  Act  IV. 
case,  in  which  Ishmael  was  one  of  the  plaint- 
iffs; and  the  nature  of  the  investigation  is 
clearly  stated  at  page  202,  line  10:  "/>/ 
"  the  papers,  it  appears  that  this  case,  having 
"  been  instituted  in  accordance  with  we 
"tenor  of  the  letter  No.  i2oi  of  the 
"  Revenue  Commissioner,  dated  the  2nd  Jaiy 
"1851,  has  been  in  abeyance  up  to  this  time 
"on  account  of  the  investigations,  ^^^  °°, 
"having  been  completed;"  and -the  W^^ 
order  is :  "That  the  objections  of  the  claim- 
ants being  rejected,  the  quantity  o^^7'459 

15  li  dhoors  of  land,  measured  byGooroo- 
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**dass  Sen,  Amiah,  as  new  accretions  adjoin- 
*'ingihe  pelitioner's  Wagoojesta  be  released 
**to  the  petitioner  free  from  the  Government 
•'claim,  and  that  the  record  be  kept  among 
**the  decided  cases."  It  is  to  be  remarked 
that,  though  other  claimants  had  come  in  to 
dispute  the  defendants'  right  to  a  settlement, 
the  plaintiffs  had  failed  to  do  so. 

Reviewing  the  whole  of  these  proceedings, 
their  Lordships  have  come  to  the  conclusion 
that  Mr.  Johnson's  proceedings  gave  only 
what  may>e  called  at  most  an  inchoate  title 
to  the  plaintiffs ;  that  that  title  was  never 
confirmed;  on  the  contrary,  that  the  pro- 
priety of  giving  that  title  was  disputed  at 
the  earliest  opportuniiy  by  Mr.  Latour ;  that, 
in  the  meantime,  the  parties  themselves  came 
into  conflict;  that  the  possession  of  the  lands 
was  awarded  to  the  defendants ;  that  Mr. 
Johnson's  proceedings'  were  nqver  followed 
up  by  any  further  investigation  as  regarded 
the  plaintiffs,  because  in  fact,  they  had  ceased 
to  be  iif  they  ever  were)  in  possession  ;  and 
that,  although  the  Government  officers  still 
asserted  for  a  time  a  right  to  assess  revenue 
on  this  land,  they  ultimately  determined  that 
it  should  be  held  free  from  assessment,  and 
made  a  final  settlement  to  that  effect  with  the 
defendants. 

If  their  Lordships  had  been  sitting  as  a 
Court  of  first  instance,  they  would  have 
deemed  it  impossible,  upon  such  proof  of  title 
as  the  plaintiffs  have  given,  to  disturb  an 
admitted  possession  of  upwards  of  ten  years ; 
and,  though  they  feel  the  force  of  the  objec- 
tions urged  by  Mr.  Bell,  and  the  difficulty  of 
setting  their  judgment  against  that  of  Indian 
Judges  who  nave  had  so  much  more  experi- 
ence of  these  revenue-proceedings,  they  are 
unable  to  find  in  the  judgments  of  the  High 
Conrt  any  grounds  upon  which  they  think 
that  the  decree  in  favour  of  the  plaintiffs 
can  be  supported. 

U  seems  10  their  Lordships  that  the  learn- 
ed Judges  having  originally  treated  the  title 
of  the  plaintiffs  as  depending  upon  a  release 
by  the  Commissioner,  and  finding  that  that 
release  was  not  made  out,  fell  back  upon  the 
proceedings  of  the  Deputy   Collector,   Mr. 
Johnson ;  and  that  they  have  not  given  suffi- 
cient consideration  to  the  nature  of  the  pro- 
ceedings of  that  subordinate  officer,  and  the 
manner  in  which  they  were  dealt  with  by 
his  official  superiors.     Upon  the  whole  case, 
therefore,  their  Lordships  have  come  to  the 
conclusion,  that  the  plaimitTs  have  failed  to 
prove  eithigr  title  or  possession  which  can 
^Ule  taem  to  disturb  the  long  possession  of 
utt  defendants ;  and  that  this  appeal  ought 
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to  be  allowed.  The  recommendation,  there- 
fore, to  Her  Majesty  will  be  that  tbe  appeal 
be  allowed  ;  that  the  two  last  decisions  of 
the  High  Court  be  reversed ;  and  that  the 
appeal  to  the  High  Court  against  the  second 
decision  of  the  Principal  Sudder  Ameen  be 
dismissed,  and  his  decree  dismissing  the  suit 
be  affirmed. 

The  defendants,  of  course,  will  be  entitled 
to  their  costs  in  the  Indian  Courts,  and  the 
appellant  to  his  costs  in  this  Court  as  against 
the  respondents. 


The  13th  May  1872. 

Pnsent : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  Judges. 

Turiwliction— Act  VIII.  of  1869  (B.  CH-Seiiftp 
rate  Register  of  Suits  (Object  on—Ocqiim* 
tion  of  Land— Rent— Charity. 

Case  No.  1390  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  i^ted 
the  yth  September  i8>ji,  revising  d 
decision  of  the  Moonsiff  of  that  District, 
dated  the  15th  June  iSji. 

Jallalooddeen  (Plaintiff),  Appellant, 

versus 

Major  James  Burne.  Manager  (Defendant), 

Respondent. 

Moonshee  Mahomed  Vusufloc  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

The  provision  in  Act  VIII.  of  1869,  (B»  C.,)dirwA'iif 
suits  instituted  under  that  Act  to  be  entered  in  a  separate 
reeister,  was  for  sUtistical  purposes,  and  n^  for  the 
purpose  of  separating  into  parts  the  junsdiction  e«r- 
cisedby  one  Court,  so  as  to  render  a  suit  brought  uader 
that  Act  liable  to  be  struck  of!  in  order  that  a  fresh 
suit  miifhtbe  brought  under  Act  VIII.  of  185910  the 
same  Court  and  on  the  same  cause  of  action,  even 
supposing  that  the  suit  was  not  really  a  suit  for  rcnt^ 
and  that  the  consideration  stipulated  to  be  paid  for  the 
defendant's  occupation  of  the  land  was  charity  and 
not  rent. 

Jackson,  7.— The  decision  of  tbe  Addi- 
tional JuJge  iri  tbis  case  appears  to  us  to  be 
very  surprising. 

The  facts  are  these:  Tbe  Maharajah  of 
Durbhanga,  who  was  at  that  time  Maharajah 
Chuiter  Singh  Bahadoor,  having  occasion 
for  one  beegah  two  cottahs  of  land,  part  of 
an  endowment  held  by  the  plaintiff's  ancestor, 
on  which  land  this  Maharajah  desired   ^o 
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make  a  garden,  took  and  occupied  it«  and  in 
consideration  of  such  occupancy  paid,  in  ihe 
first  place,  a  certain  fixed  amount  of  grain, 
-and,  subsequently,  that  amount  of  grain  was 
commuted  to  a  monthly  allowance  of  3  rupees 
and  8  annas,  which  was  paid  regularly  for  a 
series  of  years  down  to  Falgoon  1276,  pay- 
ment thereafter  being  withheld. 
.  The  plaintiff  sued  in  the  Moonsiff's  Court 
to  recover  the  same.  The  question  was 
jaised,  which  appears  to  us  to  be  a  purely 
formal  and  a  very  needless  question,  as  to 
whether  the  suit  was  a  suit  for  rent  or  for 
an  allowance  in  the  nature  of  charity,  and, 
consequently,  whether  it  was  a  suit  under 
Act  VIII.  of  1869  (B.  C.)  or  no. 

The  Moonsiff,  considering  the  suit  to  be 
really  a  suit  for  rent,  and  finding  that  the 
amount  was  actually  due  to  plaintiff,  gave  him 
a  decree,  save  only  for  a  small  portion  of  the 
claim,  namely,  the  allowance  for  one  month 
previously  paid,  which  the  plaintiff  had,  by 
some  mistake,  included  in  his  claim,  and,  as  to 
which,  he  himself  furnished  the  means  of 
detecting  his  error  by  indicating  where  the 
'•evidence  of  payment  could  be  found. 

On  appeal,  the  case  came  before  the  Addi- 
•tional  Judge,  Mr.  Henderson,  and  that 
igentleman  says : — 

"  On  appeal,  it  was  chiefly  urged  that  this 
''  cannot  be  looked  upon  as  a  rent-suit,  the 
"  money  havin*^  been  given  in  charity.  This, 
"  therefore,  is  the  point  to  be  tried. 

"The  plaintiff  files  a  sunnud  from  Chut- 
'**^ter  Singh  and  other  papers  from  the  Court 
"  of  Wards.  The  sunnud  appears  to  me  to 
''show  that  the  Maharajah's  ancestors appro- 
"  priated  the  plaintiff's  land  for  the  purpose 
"  of  making  a  garden,  giving  him,  as  an  equi- 
"valent,  first  of  all  food,  and,  subsequently, 
'**  a  monthly  allowance  as  chanty — the  plaint- 
"  iff's  ancestor  being  2i/akeer. 

"The  other  papers  would  tend  to  show 
"  that,  in  the  year  1260  F.  S.,  the  food-allow- 
"ance  was  stopped,  and,  in  lieu  thereof,  a 
monthly  allowance  at  the  rate  of  Rs.  3-12 
was  fixed.  It  would  further  appear  that, 
"arrears  accruing,  the  plaintiff  received  a 
"  portion  of  that  amouni,  the  balance  being 
remitted  by  the  plaintiff,  and  the  Commis- 
.sioner  fixed  Rs.  3-12  for  the  future  rate  of 
"  payment. 

"The  conditions  of  the  sunnud  do  not 
'"  specify  fully  whether  the  equivalent  for  the' 
"  land  were  given  as  charity  or  as  rent ;  it 
"  merely  proves  that,  some  return  for  the  land 
""  being  considered  necessary,  the  arrange - 
' "  ments  it  contained  were  effected.  Therfe 
"is  no  proof  whatever  that  the  food  and, 
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"  subsequently,  the  monthly  allowance 
*'  given  as  rent. 

"  Besides  this,  in  the  receipts  for  paymi 
"given  by  the  plaintiff,  the  amount  is 
**  styled  rent.  The  Moonsiff 's  tnterpn 
"of  the  transaction  is  that  the  Maharajj 
"  not  liking,  holding  the  important  posil 
"  he  did  in  the  district,  to  become  the  u 
"  as  it  were,  of  one  of  his  own  ryots,  st] 
"  the  equivalent  for  the  Ian  i  charitj,  /. 
"support,  and  not  rent;  but  that  the 
"was  really  what  the  exchange 
''This  construction  is  inadmissible  wbeo,  if 
•*the  document,  charity,  /.  ^.,  monev  fof^ 
"support,  is  certainly  more  clearly  impliei 
"than  rent.  In  my  opinion,  the  suit  canaal 
"be  brought  under  Act  VIII.  of  1869. 
"  The  Civil  Court  is  the  only  course  of  actios 
"  left  open  to  the  plaintiff.  For  this  reasost 
"  the  case  must  be  struck  off  the  Act  VIIL 
"of  1869  file,  on  which  grounds,  it  shoaU 
"  have  been  dismissed  in  the  first  instance  by 
"the  lower  Court." 

We  very  much  lament  that,  in  the  Lower 
Appellate  Court,  so  flimsy  a  defence  should 
have  been  allowed  to  prevail,  and  also  that 
it  should  have  been  urged  here  on  behalf  Of 
the  Court  of  Wards. 

The  Maharajah,  for  his  own  purposes, 
wanted  the  plaintiff's  land.  The  plaintiffs 
ancestor  agreeing  to  give  the  land,  which 
apparently  he  could  not  alienate,  the  Maha- 
rajah, as  a  sop  for  his  own  vanity,  fixes  pro- 
bably a  larger  allowance  than  usual  to  be 
paid,  and,  in  consideration  of  this,  the  owner 
of  the  land  acquiesces  in  its  being  called 
charity y  instead  of  rent.  This  amount  conti- 
nues to  be  paid  for  a  number  of  years  till  the 
occupier  or  lessor  suddenly  thinks  fit  to  stop 
it,  and  the  question  is  raised  whether  this 
amount  was  charity  or  rent.  It  is,  in  fact, 
the  consideration  stipulated  to  be  paid  for 
the  defendant's  occupation  of  the  land.  The 
circumstance  of  the  plaintiff's  ancestor  having 
been  a  fakeer^  in  no  respect  affects  the 
plaintiff's  right  to  recover  the  equivalent  so 
agreed  upon,  by  whatever  name  it  be  called. 
The  question  whether  the  suit  is  one  under 
Act  VIII.  of  1869  (B.  C.)  or  not,  appears  to 
be  of  the  most  frivolous  character. 

The  Bengal  Legislature,  when  it  passed 
Act  VIII.  of  1869,  restoring  to  the  Civil 
Courts  the  jurisdiction  of  which  they  had 
been  for  a  time  deprived,  and  empowering 
them  to  try  suits  for  -rent  and  others  of  a 
kindred  nature,  thought  fit  to  direct  that  the 
suits  instituted  under  the  provisions  of  the 
Act  should  be  entered  in  a  separate  register. 
This  provision,    however,    was    iatroidnc^ 
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rioasly  for  statistical  purposes,  and  noi  for 

purpose   of   separating   into    parts    the 

liction  exercised  by  one  Court. 

IWe  cannot  conceive   how   the   plaintiff's 

legation  that  the  suit  was  brought  under 

Vlll.  of  1869  (B.  C.^)  should  render  it 

>le  to  be  struck  off,  in  order  that  he  might 

tog  a  fresh  suit,  under  Act  VIII.  of  1859, 

the  same  Court  and  on  the  same  cause  of 

|ion,  even  supposing  that  the  suit  was  not 

lily  a  rent-suit. 

JThe  plaintiff  is  unquestionably  entitled 
the  amount  for  which  he  sues,  and  we, 
srefore,  set  aside  the  decree  of  the  Lower 
>pellate   Court,    and    restore   that   of   the 

)nsiff. 
Iln  restoring  that  decree,   we   strike  out 
portion  of  it  which  orders  the  plaintiff 
{pay  to  the  defendant  costs  in  proportion 
I  one  month's  allowance,  which  was  claimed 
some  inadvertence,  and  disallowed. 
I  The  plaintiff  will  have  costs  only  upon 
amount  decreed  to  him,  but  the  defend- 
ant will  have  no  costs. 

The  appellant  will  have  his  costs  of  this 
appeal,  as  also  those  of  the  appeal  below. 


The  14th  May  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
Markby,  Judges. 

Procedure —Witnesses. 

Case  No.  272  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Moorshedabady 
dated  the  6th  September  fSyr. 

Bhujooram  Mundul  (Plaintiff),  Appellant, 

versus 

Raj  Coomaree  Debia  and  others 
(Defendants),  Respondents, 

Mr,  J,  T,  Woodroffe  and  Baboos  Unnoda 
Pershad  Banerjee  and  Mohinee  Mohun 
Roy  for  Appellant. 

Baboes  Sreenath  Doss  and  Bhugobutty 
Churn  Ghose  for  Respondents.* 

Cas«  showing  an  utter  disref^ard  of  correct  proce- 
wore  in  the  number  of  postponements,  the  irregular 
■ttnnef  in  which  the  witnesses  were  examined,  the 
wusal  to  grant  time  to  produce  witnesses  unavoidably 
^nt,  the  final  hearing  of  the  case  in  what  (without 
^Jweace  on  either  side)  was  a  mere  skeleton  of  a  case, 
*wthe  proY^ouncin^  of  judgment  by  a  different  Judge 
tfom  him  wl*>  had  heard  the  evidence. 

J<ukson,  J, — After  hearing  the  learned 
*<»»sel  ior  the  appellant  in  this  case,  it  is 


quite  clear,  and  the  respondent's  pleader  does 
not  gainsay  the  opinion,  that  there  has  been; 
not  only  no  trial,  but  nothing  either  resem- 
bling or  approaching  a  trial  in  this  case. 

It  would  be  wearisome  and  needless,  espe« 
cially  needless  as  the  matter  will  be  consi^ 
dered  differently  presently,  to  enumerate  the 
endless  postponements  of  this  unfortunate 
case,  from  the  filing  of  the  plaint  on  the  3rd 
of  May  1870,  to  the  judgment  pronounced  on 
the  6th  of  September  1871.  There  have 
been,  in  all,  not  less  than  12  or  13  postpone- 
ments, several  of  them  taking  place  on  dates 
previously  fixed  by  the  Court  itself  for  the 
hearing  of  the  case,  and  on  which  witnesses 
of  one  party  or  the  other  were  in  attencj^r 
ance.  It  seems  that  only  two  witnesses 
on  behalf  of  the  plaintiff,  and  none  on  behalf 
of  the  defendant,  have  been  examined ;  and 
those  two  were  not  examined  on  the  same 
date,,  nor  was  judgment  pronounced  until 
many  months  after  the  examination  of  the 
last  of  them,  and  by  a  different  Judge  from 
that  who  had  heard  the  evidence  of  the 
witnesses. 

When  the  case  was  called  up  for  final 
I  hearing,  the  plaintiff's  vakeel  represented  to 
the  Court  that  the  witnesses  could  not  be  in 
attendance,  because  of  the  inundation  (and 
he  might  have  added,  because  no  one  could 
have  foreseen  that  the  witnesses  would  be 
examined  on  the  date  fixed),  and  he  applied 
for  time  to  produce  his  witnesses.  His  ap- 
plication was  disregarded,  argument,  took 
place,  and  judgment  was  pronounced  on 
what — because  there  was  no  evidence  taken 
on  either  side — may  be  called  the  skeleton 
of  a  case. 

To  determine  finally  the  rights  of  parties 
on  such  an  investigation  as  this,  would  be 
a  mere  mockery  of  justice. 

We  set  aside  the  proceedings  and  decision 
of  the  Court  below,  and  we  remit  the  ca^ 
to  that  Court  with  directions  to  fix  a  day  on 
which  the  parlies  will  be  expected  to  pro- 
duce their  witnesses,  and  they  will  have 
every  facility  afforded  them  for  that  purpose. 
The  day  fixed  must  be  positively  the  day  of 
hearing,  and  the  hearing  and  examination 
of  the  witnesses  and  judgment  must  be  coni* 
secutive. 

The  Court  will  take  care  to  determine 
beforehand  any  question  which  it  is  nece^ 
sary  to  determine  as  to  whether  the  appli- 
cation of  the  plaintiff  to  exaii.ine  the  defend- 
ants or  to  have  certain  witnesses  examined 
by  commission  should  be  complied  with  or 
not. 
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The  costs  of  this  appeal  will  be  costs  in 
the  canse. 

In  the  meantime,  the  proceedings  of  this 
case  will  be  laid  before  the  English  Com- 
mittee that  they  may  consider  what  steps 
it  may  be  advisable  or  necessary  to  uke 
with  reference  to  such  a  lamentable  dis- 
regard of  correct  procedure. 

Markby,  J, — I  concur. 


The  20th  May  1872. 

Present : 

The  Hon'ble  W.  Markby,  Judge, 

Securttj  for  Costs  of  Appeal— Time  for  Demand- 
ing:—Act  VIII.  of  Z859,  8.  34a— Pauper 
AppeilAttt 

In  the  Matter  of 

Jogendro  Deb  Roykut,  Petitioner^ 

versus 

Funindro  Deb  Roykut,  Opposite  Parly. 

Mr.  R,  T.  Allan  for  Petitioner. 

Baboos  Sreenath  Doss,  Bhogobutly  Churn 
Ghoset  and  Chunder  Madhub  Ghose 
for  Opposite  Party. 

By  the  words  "  before  the  appellant  is  called  upon  to 
aiipear  and  answer  "  in  section  342,  as  compared  with 
similar  words  used  in  subsequent  sections,  especially 
sections  3^5  and  346,  is  meant  not  the  date  mentioned 
in  the  notice,  but  the  date  on  which  the  appeal  is  called 
on  to  be  heard;  and  the  Court  has  a  discretion  at  any 
time  before  the  hearing  of  the  appeal  to  make  an  order 
demanding  security  for  costs  from  the  appellant. 

Where  the  appellant  was,  according  to  his  own  state- 
ment, a  pauper,  and  it  appeared  that  others,  presum- 
ably able  to  furnish  the  necessary  security,  were  inter- 
ested in  the  matter,  the  case  was  considered  a  proper 
ofie  in  which  security  should  be  given. 

Markby^  J . — This  was  a  suit  which  was 
heard  originally  and  dismissed  ;  it  was  again 
heard  upon  remand  by  this  Court  and  again 
dismissed.  The  plaintiff  then  applied  for 
leave  to  appeal  in /or md  pauperis  ;  and  some 
time  after,  in  August  1871,  Mr.  Justice 
Bayley  and  Mr.  Justice  Paul  made  an  order 
dismissing  that  application  on  the  ground 
that  they  saw  no  reason  to  suppose  that  ihe 
decision  of  the  Judge  was  contrary  10 
law  or  to  any  usage  having  the  force  of  law, 
DT  otherwise  erroneous.  So  far  as  ihey 
COttld  judge,  then,  of  the  merits  of  the  deci- 
sion, they  considered  it  an  unimpeachable 
ji^dgment. 

Thereupon,  the  plaintiff  filed  his  petition 
«<  appeal  in  the  usual  way,  and  lists  of  docu- 
ments required  to  be  translated  have  been 


filed  by  the  appellant  and   the   rej 
towards  the  end  of  February.     Then,  on 
22nd  March,  this  application  (for  demai 
security  for  costs  from  the  appellanc) 
made. 

The  first  objection  that  has  been   taken 
the  application  is  that,  under  section  342 
the  Code  of  Civil  Procedure,  the  Appell 
Court  has  no  authoritv  to  demand  » 
because  the  date  named  in  the  notice  for 
respondent  to  appear  and  answer  has  el 

•It  seems  to  me  that  that  construct  ton  wootfj 
be  unreasonable  ;  the  time  within  which  ihi^ 
appellant  is  to  appear  and  answer  is  onlf-i 
just  sufficient  time  to  enable  him  to  come  1^] 
and   enter   appearance   in  the  Court ;   an^ 
although  in  form,  the  notice  is  to  appear  and 
answer  on  that  early  day,  it  is  perfectly 
understood  that,  by  the  practice  of  the  Coolt,  1 
the  case  will  not  be  heard  until  veiy  mnek  | 
later;  and  I  think  that  by   the   expressMMi  | 
"  before  the  appellant  is  called  upon   to  ap-  \ 
pear  and  answer"  in  section  342,  comparing  I 
them  with  the  use  of  the  similar  words  in 
the  subsequent  sections,  especially  sectioos 
345  and  346,  is  meant  not  the  date  mention-   ' 
ed  in  the  notice,  but  the  date  on  which  the   ] 
appeal  is  called  on  to  be  heard,  and  that  this 
Court  has  a  discretion,  at  any  time  before  the 
hearing,  to  make  this  order. 

The  next  objection  that  is  raised  is  that 
there  has  been  delay  in  making  this  applica- 
tion, and  that  is  a  different  objection.     Now, 
I  do  not  think  that  I   have  anything  to  60 
with  the  case  reported  in  the  6th  Volume  of 
the  Weekly  Reporter,  that  case  having  been 
decided  upon  its  own  mqrits  as  also  the  case 
in  7  Moore.     It  seems  to  me,  this  applica- 
tion is  not  made  at  an  unreasonable  time. 
The  most  important  element  in  the  costs  of 
this  case  after  the  stamp  is  the  preparation 
of  the  paper-book  for  the  use  of  the  Court ; 
and,   allowing  for  the  time  that  would  be 
necessary  for  making  the  calculation  after 
the  respective  lists  were  filed,  that  element  ia 
the  costs  was  not  ascertained  until  some  time 
in  the  beginning  of  March  ;  and  I  do  not 
think  it  an  unreasonable  course  for  the  re- 
spondent to  wait  and  see  what  the  result  of 
that  calculation  would  be  before  making  this 
application,    so   as  to  enable   him  to  state 
to  the  Court  what  would  be  the  fair  amount 
upon  which  to  call  upon    the   appellint  to 
give  security.     I  think  also,  looking  to  the 
circumstances  of  this  case,  that  it  is  a  proper 
one   in  which  security  should  b^  given.    I 
do  not,  of  course,  wish  to  give  tlffe  slightest 
opinion  as  to  the  merits  of  the  case.    But 
the  matter  has  been  considered  by  the  Judge 
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W  the  Court  of  first  instance,  and,  in  the  op:- 
Idon  of  a  Division  Bench  of  this  Court,  it  has 
Ibeen  satisfactorily  disposed  of.  That  opinion 
lirill  have  no  possible  effect  when  the  matter 
^Oomcs  before  the  Court  more  fully  to  be 
Mrgned.  But  looking  10  the  fact  thai,  by  the 
blaintifit's  own  statement,  he  is  a  pauper,  and 
Utterly  unable  to  meet  the  costs  which  the 
[irespondent  will  have  to  incur — looking  also 
lio  the  fact  which  is  stated  in  the  petition,  and 
iHriuch  is  uncontradicted,  that  other  persons, 
iwho  are  presumably  able  to  furnish  nee  s- 
T.mry  security,  are  interested  in  this  matter — 
;I think  it  is  only  reasonable  to  give  the  re- 
spondent some  security  tor  his  heavy  outlay 
te  this  appeal. 

I  think,  therefore,  that  I  ought  to  make 
&e  order  that  security  be  given  for  a  fair 
maa  which  will  cover  all  the  costs  of  the 
ftppeal,  and  I  fix  that  sum  at  Rs.  4,000. 


The  2 1st  May  1872. 

Present  : 

The  Hou'ble  W.  Markby  and  W.  Ainslie, 

Judges, 

Decree  of  Priyy  Council— Interest— Rate  of— 

On  Costs. 

Case  No.  jj  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Backer- 
gunge,  dated  the  lyth  February  i8y2. 

Ameeroonissa  Khatoon  (Judgment-debtor), 

Appellant^ 

versus 

Meer  Mahomed  Mozuffur  Hossein  Chow- 
dhry  and  another  (Decree-holders),  Ke- 
ip^ndents. 

Baboo  Sreenaih  Banerjee  for  Appellant. 

Moos    Doorga    Mohun    Doss  and    Rash- 
beharee  Ghose  for  Respondents. 

K,.!^J*^  *  ^^^^^  ^^  ^^^  P"vy  Council  gives  interest, 
wn  docs  not  clearly  specify  the  rate,  the  Court  should 
^criam,  if  prjssible,  from  the  other  parts  of  the  decree 
^"5  or  from  other  documents  which  may  be  read  in 
«njunctian  with  the  decree,  what  rate  was  intended  to 

W  the  decree  p:ives  interest  upon  the  principal 

XniwTT!"^  ^"'>'»  ^"^  "*"*  "P°"  costs,  the  pfaintin  is 
"w  eotitlcd  to  such  mterest. 

• 

^«r%r  J.^The  questions  that  we  have 
J^^^if  in  this  case  arise  upon  an  order 
«ner  Majesty  in  Council  made  in  the  suit 
WMouMe  Abdool  Ali,  defendant,  appellant, 


versus  Meer  Mahomed  Mozuffur  Hossein 
Chowdhry  and  others,  plaintiffs,  respondents. 
The  order  directs  that  the  decree  of  this 
Court  should  be  confirmed,  but  subject  to  the 
proviso  thereinafter  made.  The  proviso  is 
somewhat  of  a  complicated  character,  because 
it  does  not  finally  fix  the  amount  upon  which 
execution  is  to  issue,  but  makes  that  amount 
dependent  upon  the  result  of  an  inquiry  in  this 
Court;  and  it  directs  that,  upon  that  sum, 
whatever  ic  may  turn  out  to  be,  the  plaintiff 
is  to  have  interest  from  the  29th  July  1859; 
and  it  is  also  directed  that  he  is  to  have  the 
costs  payable  by  the  appellant  in  the  two  suits 
and  the  costs  of  the  appeal,  that  is,  the  appeal 
in  this  Court. 

The  first  ground  which  has  been  raised  for 
our  consideration  is,  at  what  rate  it  was  in- 
tended that  the  plaintiff  should  have  interest. 
Now,  the  rule  that  we  have  thought  best  to 
act  upon  in  cases  of  this  kind,  which  come 
not  unfrequenlly  before  this  Court,  is,  when 
the  interest  is  not  clearly    si)ecified,   to  see 
whether  from  the  other  parts  of  the  decree 
itself  or  from  other  documents,  if  there  are 
any,  which  one  is  at  liberty  to  read  in  conjunc- 
tion with  the  decree,  it  can  be  ascertained 
what  rate  the  Court  intended  to  give.     If  that 
cannot  be  ascertained  in  that  way,  my  own 
opinion  is  that  we  should  not  be  at  liberty  to 
take  the  course  which  has  been  suggested  to 
us  by  the  appellant  now  before  us,  namely, 
to  allow  such  a  rate  of  interest  as  we  should 
think  rea^onable.     But,  in  the  case  before  us, 
we  do  not  think  there  is  any  real  difficulty  in 
ascertaining  what  rate  Her  Majesty  in  Council 
intended  to  give.     The  decree  of  this  Court 
having  been  confirmed  subject  to  modification, 
we  are  at  liberty,  indeed  we  are  bound,  to  see 
what  relief  was  given  by  that  decree,  because, 
except  so  far  as  that  decree  is  modified,  it  has 
become  embodied  in  the  order  of  Her  Majesty 
in  Council.     Now,  one  distinct  and  separate 
part  of  the  decree  o\  this  Court  was  that  the 
plaintiff  should  be  entitled  to  recover  interest 
upon  the  principal  sum  recovered  in  the  suit  at 
the  rate  of  12  per  cent.,  and  we  think  we  can 
fairly  infer  from  what  Her  Majesty  says  in 
her  order  that  it  was  intended  to  give  interest 
on  the  amount  recovered  at  the  same  rate  as 
this  Court  has  given      We  think,   therefore, 
the  plaintiff  is  entitled  to  execute  this  decree 
with  interest  upon  the  principal  sum  recover- 
ed at  the  rate  of  12  per  cent. 

But  then  the  lower  Court  has  also  given 
interest  at  the  same  rate  upon  the  costs  of  the 
two  suits  and  on  the  costs  of  the  appeal  in 
the  High  Court;  and  it  is  objected,  and  we 
think  the  objection  is  well  founded,  that  no 
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Then,  with  regard  to  the  second  point,  ihe 
evidence  appears  to  be  this :  We  must  take 
it  that,  although  the  defendant  is  stated  in 
the  return  to  be  the  occupant  of  the  land, 
the  real  occupant  was  the  father,  because  the 
defendant,  by  his  answer,  in  effect,  says  that. 
He  claims  to  be  now  entitled  as  succeeding 
to  his  father  in  the  occupation,  and  that  must 
be  taken  as  showing  that  the  statement  in 
the  return  was  not  a  statement  of  the  real 
fact.  What  the  reason  may  have  been  does 
not  appear ;  but,  for  some  reason  or  other,  the 
.  son's  name  was  put  in  instead  of  the  father's 
who  was  the  actual  occupant. 

Then,  it  is  a  paper  which  is  signed  by  the 
occupant  of  the  land  and  by  the  ticcadar  in 
which  the  amount  of  the  rent  is  stated,  and 
that  is  an  admission  by  the  occupant  of  the 
land  of  the  amount  of  the  rent.  That  would 
be  very  good  evidence  against  the  present 
defendant  who  claims  under  the  occupant, 
and  good  evidence  also  against  other  persons, 
being  an  admission  by  a  deceased  person 
against  his  interest  that  he  was  liable  to  pay 
that  amount  of  rent.  We  think  it  is  Clear 
that  it  was  admissible  as  evidence.  Whether 
it  was  so  strong  as  that  it  ought  to  prevail 
against  the  decree,  is  a  question  which  ought 
not  to  be  considered  in  special  appeal;  that 
is  a  question  for  the  Judge  silting  in  regular 
appeal  to  determine.  The  question  for  us 
to  determine  is,  wnether  there  is  any  error  in 
law  in  his  treating  it  as  evidence,  and  allowing 
it  to  be  considered  by  him  in  the  decision  of 
the  case.     We  think  there  was  not. 

The  appeal  must  be  dismissed  with  costs. 


The  22  nd  I\Iay  1872. 

Preseft/  : 

TheHon'ble  Sir  R.  Conch,  Kl ,  Chief  Justice, 
and  the  Hon'ble  W^  Ainslie,  Judge. 

Sale  in  Execution  of  Decree— Effect  of  not  speci- 
fying: Share  to  be  sold— Irreg^ularity— Onus 
Probandi- Special  Appeal. 

Case  No.  990  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  'Jir- 
hooty  dated  the  r^oth  May  iSyr,  affirming 
a  decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  joth  Afay  i8yo, 

Suroop  Narain  Singh  (one  of  the  Defendants), 

Appellant, 

versus 

Ram  Tobul  Misssr  and  others  (Plaintiffs), 

Kespondents, 


,  Baboo  Taruck  Nath  Sen  for  Appellant. 

Mr,  C,  Gregory  and  Baboo  Unnoda  Per^ 
shad  Banerjee  for  Respondents. 

Although  a  decree- holder,  when  seeking  really  only  In 
have  a  4-anna  share  in  a  mouaah  attached  and  sold,  Si 
not  specify  his  share,  but  made  his  applicatifm  ni 
a  greneral  way  as  to  include  the  entire  moueah^  yet,  i 
asmuch  as  he  never  claimed  to  have  more  than  a  4 
share,  nor  to  be  entitled  to  more,  the  irr^vlarity 
held  not  material  in  this  case,  it  bein^  c:lear  l^iiat 
was  intended  to  be  sold,  and  what  defendant, 
to  the  sale  claiming  to  be  the  purchaser  of  a  j-aanm  lo* 
gunda  share  under  a  kobala,  understood  was  eoiof 
to  be  sold  was  the  right,  title,  and  interest  of  the  jadg^- 
ment-debtor,  whether  it  might  be  4  annas  or  only  la 
frundas  according  as  defendant  succeeded  in  establish 
ing  his  ttobala  or  not. 

The  mere  putting  what  is  perhaps  a  greater  harAin 
of  proof  upon  one  party  than  upon  the  other,  tboagfc  it 
may  not  be  strictly  correct,  is  no  ground  for  reversing  a 
decree  in  appeal,  where  the  decision  of  the  case  on  the 
merits  has  not  been  affected  by  anything*  whidi  has 
been  done  as  to  the  onus  of  proof. 

Couch,  C.J. — The  main  objection  taken 
in  special  appeal  is,  that  the  plaintiffs,  in  fact, 
only  became  the  purchasers  of  10  frundas 
in  the  property  on  the  ground  that  the  10 
gundas  only  were  attached,  and  that  tbe 
subsequent  proceedings  must  be  considered 
with  reference  to  what  was  attached,  and  the 
right,  title,  and  interest  of  the  judgment-debtor, 
which  was  purchased  by  the  plaintiffs,  was 
only  in  the  10  gundas. 

The. same  objection  was  taken  in  both  the 
lower  Courts. 

Now,  it  is  best  to  see  wh  it  was  the  finding 
of  the  Lower  Appellate  Court  upon  this 
matter.  The  Judge  says  that,  "  with  reference 
"to  the  transaction,"  tnat  is,  the  purchase  by 
the  plaintiff  at  the  auction,  "  I  find  that  the 
"Court  of  Wards  on  the  12th  of  February 
"  1869,  as  decree-holders,  filed  a  schedule  of 
"the  debtor's  property  in  which  several  vil- 
"  lages  were  entered  ;  a  list  of  the  same  was 
"given  together  with  the  debtor's  share  in 
"  each,"  and  in  Mouzah  Lowawan,  the  one 
now  in  question,  the  share  was  stated  to  be 
10  gundks,  and  a  notice  was  served  on  the 
24th  of  Februaiy  in  accordance  with  that 
application.  But,  then,  it  appears  from  the 
findings  of  both  the  lower  Courts  that  the 
Court  of  Wards,  the  plaintiff  in  that  soil 
petitioned  the  Court  for  the  amendment  of 
the  schedule,  they  having,  as  it  ieems,  ascer- 
tained that  the  right  of  the  defendknt  in  that 
suit  was  more  than  the  10  gundad-.  and  that, 
in  point  of  fact,  he  was  entitled  to  a  share  of  4 
annas.    That  application  did  not  specify  the 
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(-anDa  share,  but  was  general,  asking  that 
tile  attachment  should  be  of  the  right,  title 
ind  interest  of  the  judgment-debtor  in  the 
iDODzahs. 

The  proceedings  were  sent  to  the  Deputy 
Collector;  and  before  him  the  present 
qpecial  appellants  objected  to  the  sale-pro- 
Ceeding  on  the  ground  that  they  had  pur- 
jcbased  3  annas  and  10  gundas  of  the  judg- 
ment-debtor's  property,  and  they  founded 
tkeir  objection,  as  appears  by  the  petition,  on 
the  fact  that  the  kohala  of  the  20th  March 
1867  entitled  them  to  that  portion  of  the 
property. 

This  certainly  shows,  as  has  been  observed 
by   the    lower    Courts^    that    the    present 
special  appellant  understood  that  at  that  time 
a  diange  bad  been  made  in  the  proceedings, 
and  that  what  was  attached  and  sought  to 
be  sold  was  no  longer  the  10  gundas.     As 
it  seems  to  u?,  when  the  parties  went  before 
the  Collector,  they  understood  it  to  be  the 
4- anna  share,  although  the  application  was 
general,  and  it  might  have  been  said  to  in- 
clude the  whole  mouzah;  and  we  find  that 
Mr.  Justice  Norman,  in  one  of  the  cases  that 
have  been   referred  to,   in   4   Bengal  Law. 
Reports,  page  183,*  takes  this  view  as  to  the 
effect  of  an  attachment  where  no  share  is 
mentioned,  and  says,  he  thinks,  that,  in  such  a 
case  as  that,  the  attachment  is  to  be  treated 
as  the  attachment  of  the  entire  property. 
They  understood  it  as  an  attachment  of  the 
4-anna,  and  that  that  was  about  to  be  sold, 
and  would  be  sold. 

Then  the  Deputy  Collector  having  the 
qoestion  raised  before  him,  whether  the 
hhald  upon  which  the  defendants  rested 
their  claim  was  fraudulent  or  not,  appears  to 
have  thought,  and  probably  very  wisely,  that 
he  had  better  not  decide  that  question,  and 
detertnine  that  the  sale  should  be  of  the  right, 
title,  and  interest  of  the  judgment-debtors, 
leaving  ihe  matter  as  to  whether  that  was  in 
a  lo-gunda  or  in  a  4-anna  share,  to  be  af- 
terwards determined  by  the  panics  litigating 
the  matter,  as  has  been  done  in  the  present 

SQit. 

We  think,  then,  that  although  there  might 
have  been  an  irregularity  In  the  Court  of 
V^ards,  when  they  really  only  sought  to  have 
A  4-anna  share  in  the  mouzah  attached  and 
sold,  not  specifying  that  and  making  their 
application  in  such  a  way  as  to  include  the 
entire  mouzah,  yet,  inasmuch  as  they  have 
>>€^r  claimed  to  sell  more  than  a  4-anna 
*are,  nor  ever  claimed  to  be  entitled  to 

•  «3  )V.  R.,  Full  Bench,  ^i  \  see  pag^c  C7. 
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more,  the  Irregularity  is  not  material  in  the 
present  case,  and  that  it  is  clear  that  what 
was  intended  to  be  sold  on  that  occasion,  and 
what  the  present  special  appellant  understood 
was  going  to  be  sold,  was  the  right,  title,  and 
interest  of  the  judgment-debtors  in  the 
mouzah  which  might  turn  out  to  be  4  annas 
or  only  10  gundas,  according  as  the  defend-* 
ants  succeeded  in  establishing  their  kohala 
or  not.  We  think  that  the  lower  Courts 
have  not  fallen  into  any  error  in  treating 
this,  as  it  really  was,  as  a  purchase  of  that 
description  by  the  plaintiff. 

Then  the  other  question  which  has  been 
raised  is,  upon  whom  was  the  onus  of  proof  ? 
Now,  the  plaintiff  claimed,  and  sought  to  be 
declared  entitled  to,  the  4-anna  share  ;  and  it 
was  for  him,  in  a  suit  to  recover  possession,  to 
give  some  evidence  of  his  title  to  the  4-anna. 
The  cases,  as  to  upon  whom  the  onus  of  proof 
is  in  claims  under  section  346,  Act  VIII.  of 
1849,  which  have  been  referred  to,  do  not 
apply  in  this  case,  which  is  a  suit  to  recover 
possession  or  to  be  declared  entitled  to  the 
property.  But  then  we  must  see  what  the 
defendants  had  done;  they  had,  in  the 
proceedings  before  the  Deputy  Collector, 
stated,  in  their  petition,  that  the  judgment- 
debtor  had  been  entitled  to  the  4-anna  share, 
and  their  case  was  that  they  had  had  a  con- 
veyance of  the  3 -anna  and  lo-gunda  share 
to  them.  As  to  the  plaintiff,  it  was  enough 
for  him  to  make  use  of  this  petition  as  show- 
ing that  at  one  time,  according  to  the  de- 
fendant's own  case,  the  judgment- debtor  was 
entitled  to  the  4-anna.  It  threw  upon  the 
defendants  the  burden  of  showing  that  they 
had  really  obtained  by  the  kohala  the 
3-anna  and  10-gunda,  and  they  attempted  to 
do  that  by  proving  that  conveyance  to  have 
been  a  hond^fide  one. 

The  case  appears  to  hUve  been  fully  gone 
into ;  and,  upon  such  evidence  as  was  adduced 
by  both  parties,  the  lower  Courts  have 
come  to  the  conclusion  that  it  was  not  a 
hond'fide  conveyance,  and  that  it  did  not 
pass  the  property  to  the  defendants.  The 
decision  of  the  case  on  the  merits  has  not 
been  affected  by  anything  which  has  been 
done  as  to  the  onus  of  proof.  The  case 
appears  to  have  been  properly  dealt  with; 
and  it  is  a  mistake  to  suppose  that  a  mere 
putting  what  is  perhaps  a  greater  burden 
of  proof  upon  one  pjtrty  than  upon  the 
other,  though  it  may  not  be  strictly  correct, 
is  a  ground  for  reversing  the  decree  in 
special  appeal.  The  question  is,  whether 
both  sides  having  been  allowed  to  go  fully 
into  evidence,  the  Court  has  come  to  a  proper 
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conclusion.  There  may  be  some  cases  in 
which,  where  the  evidence  being  nicely  bal- 
anced, it  becomes  necessary  to  consider 
upon  whom  the  burden  lies.  The  plaintiff 
had  given  sufficient  evidence  to  throw  upon 
the  defendants  the  onus  of  showing  that  their 
kobala  was  a  genuine  instrument,  an  in- 
strument which  passed  the  property  to  them. 
We  see  no  ground  for  saying  that  there 
has  been  anything  erroneous  in  the  decision 
of  the  Lower  Appellate  Court,  and  the  appeal 
must  be  dismissed  with  costs. 


The  a2nd  May  1872. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Markby,  Judges, 

^Case  No.  54  of  1872. 

Land  for  Public  Purposes  (under  Act  VL  of 
x857)-'ClAims  to  Money  deposited  with  Col- 
lector (how  to  be  enforced)— Proceedings  in 
Execution  (Correspondence  between  Judge 
and  CoUector>~AppeaL 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  o/ihe  2^-  Pergunnahs^  dated 
the  2nd  September  tSyi^  reversing  an  order 
of  the  First  Subordinate  Judge  of  that 
District^  dated  the  zjrd  June  i8yt. 

The  Collector  of  the  24-Pergunnahs  (Judg- 
ment-debtor), Appellant, 

versus 

Grish  Chunder  Chalierjee  (Decree-holder), 

Respondent, 

Baboo  Unnoda  Pershad  Banerjce 
for  Appellant. 

Baboo    Woomesh  Chunder  Banerjee 
for  Respondent. 

One  of  several  claimants  to  money  deposited  with  the 
Collector  for  payment  on  account  of  land  taken  for  pub- 
lic purposes  under  Act  VI.  of  l^67  sued  those  who 
opposed  his  claim  and  the  Collector.  The  Collector  put 
in  a  written  statement  declaring  his  willingness  to  com- 
ply with  any  order  of  the  Court,  and  that  he  had  been  un- 
necessarily made  a  defendant,  and  asking  for  his  costs, 
whereupon  a  decree  was  made  a^inst  all  the  defendants, 
and  the  Collector  adjudged  entitled  to  his  costs.  Upon 
application  for  execution,  a  correspondence  passed 
between  the  Subordinate  Judge  and  the  Collector,  result- 
ing in  an  order  by  the  former,  directing  the  Collector  to 
pay  plaintiff  only  so  much  as  remained  in  the  Collector's 
hands  after  payment  of  certain  other  claims.  The  Judge 
on  appeal  set  aside  the  Subordinate  Judge's  order,  and 
remanded  the  case  to  him  for  enforcement  of  executfon. 
Held  that  no  appeal  lay  to  the  Judge  from  theorderof 
the  Subordinate  Judge,  the  correspondence  in  question 
pot  being  proceedings  in  execution  \  and  that  the  proper 


course  would  have  been,  not  to  have  brought  a 

against  the  Collector,  but  against  the  party  wnooppf 
'  plaintiff's  claim,  and  after  obtaining  an  order  for 
I  payment  of  the  money  due  to  him,  to  have  taken] 

order  to  the  Collector  for  his  money,  the  effect  of 
I  order  being  to  protect  the  Collector  from  die  a 
,  quence  of  paying  to  one  party  money  to  which  ai 

was  entitled. 

Jackson,  J, — AcoNSiDERABLKSum]ofm( 
payable  to  parties  entitled  on  account  of  la 
taken  up  for  public  purposes  at  Muneeraj 
pore     in     the     24-Pergunnahs     has    b( 
.  in  deposit  in  the  hands  of  the  Collector 
that  district. 

Claims  were  made  by  various  parties,  ai 
'  amongst  others  by  the  respondent  before 
,  Grish  Chunder  Chatterjee ;  and  Grish  Clii 
I  der  Chatterjee,  by  way  of  enforcing  his  clail 
brought  a  suit  in  which,  in  addition  to  i| 
'  persons  who  opposed  his  claim,  the  Colli 
I  was  sued  as  a  defendant. 

The  Collector,  it  seems,  put  in  a  writt< 
statement  declaring  that  he  had  been  onnecthj 
sarily  made  a  defendant ;  that  he  was  viJliiy; 
to  comply  wiih  any  order  which  the  Coaiti 
might  make;  and  he  asked  for  bis  costs. 
Thereupon  a  decree  was  made  against  the 
defendants,  including  the  Collector,  for  the 
payment  of  certain  moneys  to  the  plaintiff: 
but  the  Collector  was  adjudged  entitled  to 
his  costs. 

The  plaintiff,  being  desirous  of  obtaining 
the  fruits  of  his  decree,  appears  to  have  ap- 
plied to  the  Subordinate  Judge  for  execution, 
and  thereupon  a  kind  of  correspondence  took 
place  between  the  Subordinate  Judge  and  the 
Collector ;  in  the  course  of  which  the  Collec- 
tor submitted  that  out  of  the  funds  which 
were  originally  in  his  hands,  he  had  made 
certain  payments  to  certain  parties,  and  a 
certain  balance  remained  in  his  hands ;  that  be 
found  an  order  for  the  payment  of  a  certain 
sum  to  the  plaintiff  in  this  suit,  and  also 
another  order  by  which  a  different  party  vas 
entitled  to  receive  a  separate  sunn ;  and  be 
represented  that,  if  the  amount  for  the  pay- 
ment of  which  application  had  been  first  made 
were  paid  to  the  Receiver  of  ihe  estate  of 
Pran  Kishen  Biswas,  sufTicient  money  would 
not  remain  in  his  hands  to  satisfy  the  plaint- 
iff's claim. 

Thereupon  the  Subordinate  Judge  recor^^^ 
a  roobakaree  or  proceeding,  and  made  the 
following  order :  "  That  a  copy  of  thi* 
"  roobakaree  be  sent  to  the  Collector  request' 
-•*  ing  that  the  Receiver  of  the  estate  of  Pran 
"  Kishen  Biswas,  the  superior  proprietor,  M 
"first  paid  out  of  the  Rs.  i,448-»-5»  ^^^  "^f 
"  maining  amount  of  the  deposit  in  the  col- 
*Mectorate,  as  mentioned  in  his  r9ob(ikar(e 
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Mated  the  27th  April  last,  and  that  this 
^^jndgroent-creditor  be  held  entitUd  to  the 
f^iemaining  sum  from  which  Rs.  1 13- 13- 5  be 
••paid  to  the  Government  pleader  under  a 
"previous  order,  and  the  remaining  sum  be 
"duly  paid  to  this  judgment- creditor/'  Thai 
is  to  sav,  he  decided  that  the  Collector  was 
pay  to  the  juJgment-creditor  only  so  much 
the  original  funds  as  remained  in  his  (the 
Hector's)  hands  after  payment  of  the  Re- 
ceivers claims. 

Against  that  order,  the  plaintiff,  the  judg< 
rocnt-creditor,  appealed  to  the  Di>trict  Judge, 
and  ihe  District  Juds^e  observes  as  follows : — 
"  The  Collectorobjects  to  pay  on  the  ground 
"that  me  money  which  would  have  been  ex- 
"pended  in  the  satisfaction  of  this  decree  has 
"beenspent  in  the  satisfaction  of  ether  decrees. 
•*TheCouri  cannot  listen  to  an  excuse  of  this 
"  n&ture.   Government  is  bound  to  satisfy  the 
"  decree,  and  the  Collector  must  be  required  to 
"pay  the  amount.     The  Court  will  not  con* 
"  aider  whence  the  money  will  be  obtained  for 
"  the  satisfaction  of  the  decree,  nor  can  it  look 
*' in  execution  at  the  grounds  of  judgment. 
"The decree  must  be  satisfied,  and  the  Sub- 
"  ordinate  Judge  is  bound  to  execute  it.     His 
"order  is  set  aside,  and  the  case  will  go  l^ack 
"to  him  that  the  execution  miy  be  enforced." 
li  the  strictly  proper  course  had  been  taken 
in  this  case,  the  plaintiff  would  have  brought 
his  suit,  not  against  the  Collector,  but  against 
the  party  who  had  withstood  his  claim,  and 
after  adjudication  would  have  applied  to  the 
Court  for  an  order  for  the  payment  of  such 
amount  as  was  found  to  be  due  to  him  ;  and 
he  would  take  the  order  to  the  Collector,  and 
ask  him  for  his  money ;  and  on  such  considera- 
tion as  we  can  give  to  the  words  of  section 
29  of  Act  VI.  of  1857,  it  would  be  for  the 
Collector  to  consider   what  effect  he   was 
botind  to  give  to  the  order.     For  we  consider 
that  such  order  would  be  more  in  the  nature 
of  a  direction  than  of  a  decision  of  a  claim, 
and  the  effect  of  that  order  would,  as  my 
learned  brother  Markby  observes,  protect  tiie 
CoUecior  from  the  consequences  of  paying  to 
one  party  a  sum  to  which  another  party  was 
enliiled. 

In  this  case  we  have  a  com  plication,  inasm  uch 
as  the  Collector  is  a  party  to  the  suit.  We 
should  have  thought  that  the  Collector,  when 
j*c  was  made  a  defendant,  would  have  come 
o^tOTcihe  Court,  and  would  have  objected  that 
nc  should  not  have  been  made  a  party  to  the 
.  sun, and  that  no  decree  could  be  given  against 
w^  j  and  he  would  have  been  absolved  from 
"ability  in  ihe  matter.  Unfonunat-ly,  how- 
ever, he  has,  in  the  present  instance,  consented 


to  be  a  party ;  he  has  put  in  a  wTitten  state- 
ment, and  has  claimed  and  obtained  his  costs. 

If  these  were  properly  proceedings  in  exe- 
cution against  the  Collector,  we  should  have 
felt  some  embarrassment  as  to  what  we  ought 
to  do. 

But  these  were  not  proceedings  in  execu- 
tion, but  merely  a  correspondence  by  means 
of  roohakarees  between  the  Collector  and  the 
Subordinate  Judge,  in  which  the  Subordinate 
J udge  has  stated  his  opinion.  That,  not  being 
proceedings  in  execution,  an  appeal  did  not  lie 
to  the  Court,  and  therefore  the  Judge  was  in 
error  in  setting  aside  the  order  of  the  Subor- 
dinate Judge.  We  accordingly  reverse  his 
order  without  prejudice  to  the  rights  of  the 
parlies. 

Under  the  circumstances,  and  considering 
the  error  committed  by  the  Collector,  we  do 
not  think  that  we  ought  to  give  him  costs. 


The  23rd  May  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt,,  Chief 
Justice,   and    the    Hon'ble    W.    Ainslle, 
Judge, 

Act  VII.  of  1870—CompuUtion  of  Value  of 
Subject-matter  of  Suit^Coart  Fees-— Juris- 


diction. 


Case  No.  1027  of  1871. 


Special  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Patna,  date!  the  25th  April  i8yi,  re^ 
versing  a  decision  of  the  Sudder  Moon* 
siff  of  that  District,  dated  the  gth  Janu- 
ary i8yi. 

Jeebraj  Singh  (Defendant),  Appellant, 

versus 

Inderjeet  Mahton  (Plaintiff),  Respondent^. 

Mr.  R,  E,  Tividale  for  Appellant. 

Mr,  C  Gregory  for  Respondent. 

The  mode  of  computings  the  value  of  the  object- 
matter  of  a  suit  as  provided  by  Act  VII.  of  1870  was 
intended  to  be  applicable  only  to  determininsr  the 
amount  of  Court  fees  to  be  paid,  but  not  to  other  pur- 
poses, c.  g.,  to  the  question  of  the  jurisdiction  of  tha 
Court. 

Couch,  C,  7.— The  Subordinate  Judge 
has  held  that  the  decision  of  the  Moonsiff 
upon  the  question  as  to  what  was  the  value 
of  the  subject-matter  in  dispute  with  refer- 
ence to  the  jurisdiction  of  the  Court  is  final 
under  section  12  of  the  Court  Fees  Act. 
Now,  it  is  admitted  by  Mr.  Gregory  that 
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that  is  not  so,  and  that  would  at  once  dispose 
of  this  special  appeal,  because  it  shows  that 
his  decision  is  erroneous,  and  it  would  be 
necessary  that  the  case  should  go  down  to 
him  again.  But,  upon  the  other  question, 
namely,  whether  the  value  for  the  purpose 
of  jurisdiction  is  to  be  computed  according  to 
the  Court  Fees  Act,  we  thinlc  there  is 
nothing  to  show  that  it  was  the  intention  of 
the  Legislature  that  that  mode  of  compuiing 
the  value  was  to  be  applicable  to  the  ques- 
tion of  the  jurisdiction  of  the  Court,  and  was 
to  be  used  in  ascertaining:  what  was  the  value 
of  the  subject-matter  in  dispute. 

Act  VII.  of  1870  is  an  Act  for  making 
the  Court  fees  payable,  and  after  providing 
in  section  6  that  the  fees  shall  be  paid,  there 
followed  a  series  of  provisions  with  regard 
to  the  way  in  which  the  Court  fees  shall  be 
estimated.  In  suits  for  lands,  houses,  and 
gardens  it  is  according  to  the  value  of  the 
subject-matter,  and  such  value  shall  be  deem- 
ed to  be  as  provided  by  the  Act.  We  think 
that  this  must  mean  that  the  value  is  to  be 
deemed  to  be  such  for  the  purposes  of  the 
Court  fees  only,  and  not  for  other  purposes. 
And  section  1 2  appears  to  support  this  view, 
becattse  it  treats  this  as  being  a  question 
relating  to  valuation  for  the  purpose  of  de- 
termining the  amount  of  any  fee,  and  it 
makes  the  decision  upon  this  question  6nal. 
We  can  see  nothing  in  this  Act  which  would 
lead  us  to  suppose  that  the  I^egislative  Coun- 
cil intended  that  these  rules  should  be  applied 
to  the  determining  what  was  the  value  for 
the  purpose  of  jurisdiction. 

Therefore,  the  decree  of  the  Lower  Appel- 
late Court  must  be  reversed,  and  the  case 
must  be  remanded  for  the  Appellate  Court 
to  determine  what  is  the  value  of  the  subject- 
matter  in  dispute.  The  appellant  must  have 
the  costs  of  this  appeal. 


The  23rd  May  1872. 

Present  : 

The  *  Hon'ble    Sir    Richard     Couch,    A7., 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
.     y^dge. 

Special  Appeal— Evidence  (Bad  reason  for  be- 
lieving). 

Case  No.  1021  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  roth  May  i8yi,  affirming  a  decision 
of  the  Moonsiff  of  Chuprah,  dated  the 
I  lik  December  iS'jo, 


Sheo  Golam  Sahoy  (one  of  the  Defendants] 

Appellant, 

versus 
Mohadeo  Lall  Sahoo  (Plaintiff),  RespondtmX 

Mr,    R.     E,    Twidale  and    Baboo   Hei 
Chunder  Banerjee  for  Appellant. 

Bahoos    Mohesh    Chunder    Chowdhry   ai 
Chunder  Madhub  Ghose  for  Respondent. 

Wher«  it  is  manifest  that  the  Lower  Appellate  Com 
has  dealt  with  the  evidence  adduced  x>n  both  sides,  ~ 
weig^hed  it,  and  come  to  the  conclusion  that  the  pUiatj 
iff's  witnesses  ought  to  be  believed,  the  giving-  io  tM 
course  of  its  observations  a  reason  which  may  not  fad 
considered  a  crood  one  is  not  a  ground  of  special  appealj 

Couch,  C,y, — As  to  the  first  poin%  w 
think  that  all  that  the  Subordinate  Jiidgi 
meant  was  that  he  was  considering  which 
of  witnesses  was  entitled  to  credit,  the  plaimj 
iff's  or  the  defendant's,  and  he  makes  the  re] 
mark  that,  on  the  former  occasion  when  th< 
same  witnesses  had  given  evidence,  the  wit^ 
ocsses  for  the  plaintiff  had  been  thought  bj 
the  Conrt  to  be  more  entitled  to  credit  than 
the  witnesses  for  the  defence.  That  is  not 
using  the  decision  in  the  former  suit  as  evi- 
dente  in  this  or  doing  anything  contrary  to 
the  order  of  remand. 

With  regard  to  the  other  part  of  his  jadg- 
ment,  he  goes  into  a  consideration  of  the  rea- 
sons for  not  believing  the  defendant's  wit- 
nesses. Now,  even  supposing  that  in  the 
course  of  his  observations  upon  the  evidence 
of  the  defendant's  witnesses  he  has  not  in 
every  instance  given  a  reason  that  will  bear 
examination,  but  has  in  one  respect  given 
what  may  be  considered  a  bad  reason,  that 
will  not  vitiate  the  whole  of  the  judg- 
ment. If  we  can  see  that  he  had  dealt  with 
the  evidence  adduced  on  both  sides,  and  there 
is  enough  to  show  that  he  had  weighed  it, 
and  come  to  the  conclusion  that  the  plaintiff's 
witnesses  ought  to  be  believed,  the  giving  in 
the  course  of  his  observations  a  reason 
which  may  not  be  considered  a  good  one  is 
not  a  ground  of  special  appeal. 

I  was  rather  surprised  by  being  told  that  I 
had  in  one  case  held  that  the  giving  a  bad 
reason  was  itself  a  ground  for  reversing  the 
j  udgment  of  the  Lower  Appellate  Court.  The 
case  referred  to  was  of  a  different  character ; 
there  the  bad  reason  given  went  to  the  root 
of  the  matter.  The  Judge  had  taken  an 
erroneous  view  of  what  was  necessary  to  con- 
stitute a  partnership;  and  as  top  the  other 
part  of  the  judgment,  we  seetn  to  have 
guarded  ourselves  against  its  being  supposed 
that  the  giving  a  bad  reason  aIoi\p  was  an 
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enorln  law  such  as  would  constitute  a  ground 
of  special  appeal,  because  we  say  :  "  This 
might  not  be  such  an  error  in  law  as  would 
aEFord  sufficient  ground  for  special  appeal, 
but  it  is  not  at  all  the  right  way  to  deal  with 
the  evidence  in  the  case." 

We  intended  that  it  did  not  follow,  from 
the  reasoning  of  the  Judge  not  bearing  a 
thorough  examination,  that  a  special  appeal 
would  lie,  and  that  his  decision  must  be  re- 
Ycrsed. 

This  appeal  must  be  dismissed  with  costs. 


The  23rd  May  1872, 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Construction— Arbitration  -award— 
Instalments— Interest. 

Case  No.  112  of  1872. 

Miscellaneous  Appeal  from,  an  order  passed 
by  the  Judge  of  West  Burdwan^  dated 
the  2yd  December  i8yi,  modifying  an 
order  of  the  Moonsiff  of  Bancoorah^ 
dated  the  6th  September  18'ji. 

Anuck  Chunder  Odhicarry  and  others 
(judgment-debtors),  AppellantSy 

^  versus 

Padmo  Ix>chun  Mookerjee  (Decree-holder), 

Respondent, 

Baboo  Tar  ruck  Nath  Dutt  for  Appellant. 

Where  a  sum  found  due  under  an  arbitration-award 
was  to  be  paid  in  33  annual  instalmentit  and  the  award 
provided  that,  if  any  one  hist  was  in  default,  the  judg- 
neat-creditor,  without  reference  to  the  remaining  kists^ 
WMiid  be  entitled  to  recover  upon  the  whole  sum  at  the 
rate  of  1  oer  cent,  interest  per  mensem  from  the  date  of 
the  awara  instead  of  6  an  pas  per  mensem  as  provided  for 
in  case  of  no  default,  and  a  default  took  place  after  the 
anDuaUi5/s  were  paid  for  several  years  :  Hbld  that  the 
iiidginent-debtor  was  bound  to  pay  interest  on  the 
balance  due  at  the  time  of  the  default  at  the  rate  of  one 
per  cent,  from  the  date  of  the  award  instead  of  6  annas 
per  cent,  per  mensem. 

Kemp^  J, — The  only  question  before  us  in 
tfeis  appeal  is  whether  the  Judge  has  put  a 
right  construction  upon  the  award  of  the 
arbitrators.  It  appears  that  under  that 
ward  a  sum  of  Rs.  1,021  was  found  to  be 
<ioe  to  the  judgment-creditor,  and  that  sum 
^^to  be  paid  by  the  judgment-debtors  in 
2 3  annual  instalments  of  71  rupees  per 
anftam.  There  is  a  provision  in  the  award 
^  tMs  effect,  that  if  any  one  hist  was  in 


default,  then  the  judgment-creditor,  without 
reference  to  the  remaining  kists^  would  be 
entitled  to  recover  upon  the  whole  sum  at 
the  rate  of  one  per  cent,  interest  per  mensem 
from  the  date  of  the  award,  instead  of  6  annas 
per  mensem  as  provided  for  in  case  of  no 
default.  It  appears  that  the  annual  kists 
were  paid  for  several  years  up  to  1271,  the 
whole  amount  paid  being  455  rupees,  and  it 
appears  that  a  balance  of  Rs  56.6.  was 
still  due  when  the  default  took  place.  There* 
fore,  we  hold  that,  under  the  terms  of  the 
award,  the  judgment-debtor  was  bound  to  pay 
interest  on  the  balance  remaining  due  at  the 
time  of  the  default  at  the  rate  of  one  per  cent, 
from  the  date  of  the  award,  instead  of  6 
annas  per  cent,  per  mensem.  The  decision  of 
the  Moonsiff  appears,  therefore,  to  be  correct, 
and  the  decision  of  the  Judge  wrong.  \W 
reverse  that  decision,  and  decree  the  special 
appeal,  but  without  costs. 


The  23rd  May  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

CoBts—Incooaistency  between  Judgment  and 

Decree. 

Case  No.  116  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Midnapore,  dated  the 
gth  January  18^2, 

Chowdhry  Goluck  Chunder  Massunt  and 
others  (Judgment»debtprs),  Appellants^ 

versus 

Chowdhry  Gunga  Narain  Massunt  and 
others  (Decree-holders),  Respondents. 

Baboo  Doorga  Mohun  Doss  for  Appellants. 

Baboo  Ashootosh  Dhur  for  Respondents. 

Where  a  judgment  contained  a  remark  to  the  effect 
that  two  persons  had  been  improperly  made  defendants, 
and  ought  to  have  their  costs  from  the  plaintiff,  but  the 
decree  contained  no  such  recital  but  merely  gave  the 
plaintiff  costs  as  against  all  the  defendants,  the  Court, 
on  the  general  principle  of  the  inadvisability  of  incor- 
porating anything  into  a  decree  or  of  attaching  to  it 
a  meaning  which  the  words  of  the  decretal  order  did 
not  properly  and  clearly  express,  declined  to  allow  exe- 
cution for  costs  to  issue  in  favour  of  the  two  defendants 
in  question. 

Glover,  J. — The  judgment-debtor  is  the 
appellant  in  the  case;  he  sued  a  certain 
number  of  defendants  amongst  whom  are 
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the  present  judgment-crediiors.  The  case 
was  decided  in  favour  of  the  plaintiff  against 
certain  defendants,  and  as  against  Gunga 
Narain  Massunt  and  Urdhub  Narain  the 
judgment  was  that  thev  had  been  improperly 
made  defendants,  and  that  the  plaintiff  should 
pay  their  costs.  The  case  was  appealed  to 
the  High  Court,  and  the  judgment  of  the 
Court  below  was  affirmed.  The  former  de- 
fendants who  thus  became  judgment-creditors 
applied  to  take  out  execution  ani  to  get 
their  costs,  when  it  was  objected  that  they 
were  barred  by  limitation,  more  than  three 
years  having  elapsed  Trom  the  date  of  the  de- 
cree. The  Judc^e  considered  that  the  time 
should  count  from  the  date  of  the  decree  of  the 
High  Court,  and  that,  therefore,  their  aoplica- 
tion  for  execution  was  in  lime.  Without 
going  into  the  question  wh<'ther  or  not  the 
Judge  was  right  on  that  point,  although,  as 
a  matter  of  fact,  we  are  inclined  to  think 
that  he  was  right,  we  think  there  is  a  primd- 
facie  objection  to  the  judgment-creditor's 
claim.  They  say  that  the  judgment  of  the 
Court  below  awarded  them  costs  as  against 
the  party  who  brought  the  suit.  Now,  as  a 
matter  of  fact,  although  there  is  a  remark  in 
the  judgment  to  the  effect  that  these  two 
persons  have  been  improperly  made  defend 
ants,  and  that  they  ought  to  have  their  costs 
from  the  plaintiff,  still  in  the  decree  there  is 
no  such  recital,  it  merely  gives  the  plaintiff 
costs  as  against  all  the  defendants. 

It  is  contended  by  Baboo  Ashootosh  Diiur 
for  these  defendants  that  we  ought  to  read 
the  judgment  and  decree  together;  and  if  we 
can  be  reasonably  certain  thrit  it  was  the 
intention  of  the  Judge  to  award  costs  to  the 
respondents,  that  we  ought  to  give  them 
such  costs. 

In  the  first  place,  it  is  an  extremely 
dangerous  principle  to  allow  any  interpola- 
tion to  be  made  in  the  wording  of  a  decree, 
or  to  attach  any  meaning  to  the  Wi)rds  of  a 
decree  which  cannot  be  fairly  and  plainly 
attached  to  them,  and  in  this  case  there  can 
be  no  doubt  that  no  costs  are  mentioned  as 
being  due  to  the  present  judgment-creditors. 
It  was  the  easiest  thing  in  the  world  for 
them,  on  seeing  the  mistake  or  omission  of 
the  Judge  in  the  decretal  order,  to  have  appli- 
ed to  have  that  omission  rectified.  It  is  said 
that  in  the  Schedule  at  the  foot  of  the  decree 
there  is  a  mention  of  Gun^a  Narain's  costs, 
but  it  is  not  said  in  that  Schedule  that  they 
are  to  be  paid  by  the  plaintiff,  and  they  are 
merely  entered  in  the  general  list  of  the  cos^s 
of  the  defendants  without  .^^aying  by  whom 
they  are  to  be  borne.    It  is  clear  at  all  events 


that  the  Schedule  proves  nothing,  aod  the 
decretal  order  itself,  as  already  observed,  is 
silent.  On  the  general  principle,  tberefore. 
of  the  inadvisability  of  incorporating  any- 
thing into  a  decree  or  of  attaching  to  it  % 
meaning  which  the  words  of  the  decreul 
order  do  not  properly  and  clearly  express, 
we  think  that  we  ought  not  to  allow  this 
execution  for  costs  to  issue.  The  creditors 
are  still  within  time,  and  they  can,  if  so 
advised,  apply  to  the  Judge  to  amend  his 
original  decree,  and  to  give  these  defendants 
the  costs  which  he  considers  due  to  them. 
We  may  observe  that  the  Judge  who  passed 
the  decree  of  1868  is  the  same  Judge  who 
now  presides  in  the  Midnapore  Civil  Court, 
and,  therefore,  presumably  well  acqaainted 
with  the  circumstances  of  the  case. 

We  reverse  the  order  of  the  lower  Court, 
and  decree  this  appeal  with  costs. 


The  23rd  May  1872. 

Present  : 

The  Honble  Sir  Richard  Couch,  A7.,  Chiff 
Justice,   and    the    Hon'ble    \V.    Ainshe, 

Special  Appeal— Act  VIII.  of  1859,  s.  73— In- 
tervener—Party  to  Suit— Evideoce — Deposi- 
tions of  Witnesses— Notes  of  Eyidence— IfTe< 
^uianty. 

Case  No.  994  of  1871. 

Special  Appeal  from  a  decision  pctssed  by 
the  Officiating  Subordinate  Judge  of 
Haruny  dated  the  j/st  A/ay  tS'jiy  re- 
versing a  decision  of  the  Moonsiff  of 
that  District,  dated  the  sSth  Januan 
1871, 

Shaikh  Lall  Mahomed  and  others  (Plaintiffs). 

Appellants, 

versus 

Shaikh  Peer  Xuzur  and  others  (Defendantsl 

Respondents. 

Mr,  R,  E,  T-icidale  for  Appellants. 

Moonshee  Mahomed  Vusufioi  Respondents. 

A  plaintiff  cannot  object  in  special  appeal  to  an  inter- 
venor  havings  been  improperly  made  a  party  under 
section  y^.  Act  VIII.  of  ib59,  when  he  neither  took  this 
objection  in  the  Hrst  Court  where  he  obtained  a  decree 
against  the  intervenor,  nor  in  the  I^wer  Appellate 
Court  where  the  decree  was  ag^ainst  him. 

Nor  is  the  objection  that  the  depositions  of  the  wrt- 
nesses  were  not  taken  in  the  manner  prescribed  by  the, 
Code  of  Civil  Procedure,  but  onl^  notes  of  the  evidence, 
one  which  can  be  taken  in  special  appeal. 

Couch,  C.y. — With  regard  to  the  first 
point  raised  lu  this  case,  ttiai  the  intervenor 
was  improperly  allowed  to  come  in  under 
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section  73,  the  facts  appear  to  be  that  he 
havmg  been  allowed  by  the  Moonsift'  to  come 
in  and  having  been  mide  a  party  to  the  suit, 
the  Moopsiff  passed  a  decree  against  him  in 
favour  o?  the  plaintiff,  and  he  appealed  to  the 
District  Court. 

Now,   if   the  plaintiff  meant  to   contend 
that  the  intervenor  was  impropeily  made  a 

Sarty  under  section  73,  he  ought  then  to 
ave  taken  the  objection  ;  but  he  did  not  do 
so,  and  allowed  the  appeal  to  be  heard 
between  the  intervenor  and  himself,  taking  his 
chance  of  getting  a  decree  in  his  favour  from 
the  Appellate  Court;  and  the  decree  being 
against  him,  he  comes  in  special  appeal  to 
this  Court  to  raise  the  objection  that  the 
intervenor  was  improperly  made  a  party  by 
the  Moonsiff.  We  think  he  cannot  be  allow- 
ed to  do  that.  It  is  not  open  to  him  in  this 
stage  of  the  suit  to  take  t&e  objection. 

The  other  point  is  that  the  depositions  of 
the  witnesses  were  not  taken  in  the  manner 
prescribed  by  the  Code  of  Civil  Procedure, 
but  only  notes  of  the  evidence  were  taken. 

That  applies  to  the  evidence  of  the  wit- 
nesses on  both  sides ;  so  that  the  evidence  of 
each  class,  if  affected  at  all,  would  be  affected 
by  this.    It  has  not  been  pointed  out  to  us, 
and  we  do  not  understand  that  it  is  suggest- 
ed, that  there  is  any  omission  in  the  notes 
of  material   parts  of  the    evidence  of  the 
witnesses,  and  the  substance  of  their  evidence 
has  been  given.     No  doubt,  there  was  an 
irregularity  in  the  first  Court ;  and  if  the  ob- 
jection had  been  taken  in  the  appeal  to  the 
District  Court,  the  proper  course  would  have 
been  to  have  remanded  the  suit  in  order  that 
the  evidence  might   be   properly  recorded. 
But  the  objection  was  not  taken ;  the  present 
appellant  allowed  the  case  to  be  decided  by 
ihc  Appellate  Court  upon  the  notes  which 
were  before  it,  and  it  would  seem  that  the 
way  in  which  it   was   taken  notice  of  was 
ihai  the  Judge  thought  it  right  in  his  judg- 
ment to  point  it  out  for  the  guidance  or  cor* 
rcction  ot  the  Moonsiff  to  prevent  anything 
of  that  kind  occurring  again. 

We  do  not  think  this  is  an  objection  which 
can  be  taken  in  special  appeal ;  it  is  not  an 
iiregnlarity  which  can  have  affected  the  deci- 
sion of  the  suit  on  the  merits.  So  that  both 
.  grounds  of  appeal  taken  before  us  fail,  and 
the  ai^eal  must  be  dismissed  with  costs. 


The  25ih  May  1872. 

Present : 

The  Right  Hjn'ble  Sir  James  W.  Colvile, 
Sir  Robert  Phillimore,  and  Sir  Montague 
E.  Smith. 

Alluvion— {Review  of  the  Law  of,  in  Bengal)— 
Regulation  XI.  of  1825. 

Ji)n  Appeal  from  the  High  Court  at 
Calcutta,* 

Nogender  Chunder  Ghose  and  another 

versus 

Mahomed  Eusoff,  the  Collector  of  Chittagong, 

and  others. 

Suit  in  respect  of  a  portion  of  chur  land  thrown  up 
by  a  navigable  and  tidal  river.  The  appellants,  who 
were  streking  to  disturb  the  respondents  possession  of 
nearly  seven  years'  duration,  and  on  whom  Xhaonus  lay 
to  show  a  good  title  to  the  land  in  dispute,  claimed  the 
land  as,  and  proved  it  to  be,  a  re  formation  on  a  site 
identified  with  that  of  lands  oripnally  included  in  their 
Kemtnda  y,and  afterwards  swept  away  by  the  river,  and 
were  held  to  have  a  better  title  to  it  than  the  respond- 
ents who  claimed  it  as  an  accretion  to  their  settled 
chtirf  but  failed  to  prove  that  it  was  such  a  gradual  and 
imperceptible  accretion,  or  inCrementum  latenSf  as  the 
Civil  Law  contemplates. 

Review  of  the  Law  of  Alluvion  which  obtains  in 
Bengal,  as  declared  by  Regulation  XL  of  12^25,  and 
decided  cases. 

The  subject-matter  in  dispute  on  this 
appeal  is  a  portion  of  chur  land  thrown  up 
by  the  Kurnafoolee,  a  navigable  and  tidal 
river  in  the  district  of  Chittagong. 
^  The  appellants  are  the  representatives  of 
one  Anundonarain  Ghose,  and,  as  such,  are  the 
zemindars  of  Turruff  Tej  Sing,  situate  on 
the  eastern  shore  of  the  river.  Their  estate 
appears  to  have  been,  in  1837,  the  subject 
of  a  careful  Government  revenue  survey, 
and,  as  then  surveyed  and  settled,  compre- 
hended three  raouzahs,  named  Kolagaon, 
Chakra,  and  Larka,  of  which  the  chittahs  or 
measurement-papers  made  on  the  occasion  of 
that  survey  are  set  forth  in  the  record. 

The  respondents,  other  than  the  Collect- 
or— so  far  as  it  is  necessary  to  notice  them — 
are  the  co-sharers  in  an  estate  known  as 
Talook  Koreban  Ally,  and  situate  on  the 
western  shore  or  bank  of  the  river.  That 
estate  was  also  surveyed  and  measured  in 
or  about  tlie  year  1839,  and  the  chittahs  of 
one  of  the  villages  included  in  it,  Bakolea, 
is  set  forth  in  the  record. 

These  parties,  though  made  respondents, 
have  not  appeared  on  the  appeal,  which  has 

•  From  the  judgment  of  Kemp  and  Seton-Karr,  JJ., 
dated  ist  December  1665. 
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been,  therefore,  heard  against  them  ex  parte. 
Their  title,  however,  has  been  fully  and  ably 
supported  by  the  learned  Counsel  for  the 
Government,  which  is  in  the  same  interest 
with  them. 

From  what  has  been  slated,  it  appears 
that  the  estates  of  the  appellants,  and  these 
talookdars,  whom  it  will  be  convenient  to 
call  the  respondents,  speakin$^  of  the  Govern- 
ment, whenever  it  is  necessary  to  do  so,  as 
the  Government,  were,  as  originally  measured 
and  settled,  bounded  and  separated  by  the 
Kumafoolee. 

Some  time  before  1847  that  river  threw 
up  in  its  main  and  navigable  channel  certain 
islands  or  churs^  of  which  it  is  only  neces- 
sary to  specify  two,  viz,^  Chur  Durmeean 
and  Chur  Dukhin.  A  settlement  of  these 
was  made  by  Government  with  the  respond- 
ents in  1847 ;  the  revenue  assessed  on  Chur 
Dukhin  being  Rs.  2cx)-6-6.  Anundonarain 
Ghose  is  said  to  have  presented  at  least 
one  petition  complaining  of  this  proceeding ; 
but,  for  the  purposes  of  this  litigation,  it 
must  be  assumed  that  the  churs  in  question 
were  the  property  of  Government,  and  were 
duly  granted  to,  and  settled  wiih,  the  re- 
spondents. And  it  appears  from  some  of  the 
proceedings,  that  they  were  treated  as  appur- 
tenant to  Mouzah  Bakolea. 

Before  the  end  of  1852  the  river  had 
swept  away  the  whole  of  Chur  Durmeean, 
but  had  formed  another  low  chur  in  the 
vicinity  of  its  site.  Nor  is  there  now,  if 
there  ever  was,  any  question  that  this,  which 
was  known  as  Lami  or  Lamcha  Chur,  was 
settled  by  Government  with  the  respondents 
in  lieu  of  Chur  Durmeean  in  December  1852. 

Besides  this  latter  chur^  however,  the 
river  had,  before  1854,  thrown  up  a  consider- 
able quantity  of  other  chur  land  towards 
its  eastern  shore.  I'his  included  the  land  now 
in  dispute,  or  so  much  of  it  as  was  then 
above  water.  The  record  shows  that  Govern- 
ment determined  to  make  no  claim  to  this 
under  Act  IX.  of  1847  as  an  island  thrown 
up  in  a  large  and  navigable  river,  but  that 
having  been  claimed  by  several  of  the  pro- 
prietors in  the  neighbourhood,  it  was,  in 
order  to  prevent  affrays,  attached  by  the 
Collector  until  the  right  of  possession  should 
be  determined,  and  thereupon  became  the 
subject  of  a  proceeding  under  Act  1\'.  of 
1S40  before  the  Magistrate,  who  had  to  ad- 
judicate on  the  pri/nd-/acie  right  to  posses- 
sion between  no  less  than  sixteen  different 
claimants.  That  officer  began  by  directing 
the  Darogah  to  make  a  local  investigation,  and 
cause  a  map  to  be  prepared.    The  result 


of  this  was  the  Darogab's  map,  No.  43* 
which  is  in  evidence,  and  his  report  of  the 
record.  This  map  shows  four  principal 
churs  on  the  eastern  side  of  the  tl^o  maiai 
channel  of  the  river,  A,  B,  C,  and  D.  Qt 
these  A  and  B  are  coloured  green  and  re- 
present the  land  then  in  dispute.  C  and  D 
are  coloured  yello'<v,  and  are  treated  as  ckurs 
not  in  dispute,  which  had  been  settled  with 
the  respondents.  I),  their  Lordships  believeit 
is  admitted  to  be  the  Lamcha  Char.  Whether 
C  is  or  is  not  the  Dukhin  Chur,  or  whatever 
remained  of  that  chur^  is  still  matter  of  dis- 
pute. But  it  is  perfectly  clear  that  it  was» 
in  1S54,  treated  as  chur  land  which  had 
been  settled  with  the  respondents,  and  was 
then  in  their  undisputed  possession. 

A  was  divided  into  several  portioDS,  and 
the  result  of  the  Magistrate's  proceeding  was  io 
award  possession  of  these  to  different  claim* 
ants:  Grindochunder  Ghose  and  Sreemottf 
Noberungeny  Dossee,  who  (hen,  as  managers, 
or  otherwise,represented  the  estate  of  Anando* 
narain  Ghose,  getting  part,  and  the  respond- 
entsr  getting  the  larger  portion  lying  to  the 
west  of  the  old  channel  of  the  river  which 
was  adherent  to  their  settled  chur  D.  It  is, 
however,  unnecessary  to  pursue  this  part  of 
the  case,  since  the  title  to  no  part  of  A  is  now 
in  dispute.  B  was  claimed  by  those  who  then 
represented  the  appellants'  estate  as  a  re- 
formation on  the  site  of  that  part  of  Uielr 
Mouzah  Kolagaon,  which  had  been  previ- 
ously  diluviated,  or  washed  away  by  the 
river.  It  was  claimed  by  the  respondents 
as  formed  by  '' alluvion  on  the  east  of  the 
Dukhin  CV/i/r,  within  the  Chuckbund  recorded 
in  their  decree  of  the  Appellate  Court/' 
The  Darogah  found  that  chur  B  was  an 
accretion  to  the  chur  marked  C,  which  luid 
been  settled  with  the  respondents.  But 
he  also  found  that  it  had  been  formed  by 
alluvion  in  the  place  where  the  lands  of 
Mouzah  Kolagaon,  belonging  to  the  appellants' 
zemindary,  were  formerly  broken ;  and  that 
during  the  ebb-tide  men  could  walk  on  foot 
from  the  said  mouzah  to  the  said  chur. 
The  Magistrate's  proceeding  shows  how  that 
officer  dealt  with  the  question  of  possession. 
He  seems  to  have  considered  that  the  disputed 
chur,  being  still  under  water  at  Hood-tide, 
could  not  have  been  effectually  in  the  posses- 
sion of  any  of  the  parties ;  that  claims  founded 
on  re-formation  upon  a  site  capable  of  identifi- 
cation could  not  be  tried  in  any  but  a  regular 
civil  suit ;  and  that  the  adherence  of  the  lands 
in  dispute  constituted  a  primd-fMie  title. by 
accretion,  on  which  he  ought  to  award  posses* 
sion.    He  accordingly  did  award  possession  of 
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B  to  the  respondents  as  the  holders  of  the 
settled  chur  C,  and  left  those  who  represented 
tbe  estate  of  Anundonarain  Ghose  to  their 
icmedy   by    Civil   suit.     The    date    of   this 
IRTOceeding  was  the  22nd  of  December  1854. 
The  present  suit  was  accordingly  brought 
by  Mr.  Fagan,  who  had  been  appointed  Re- 
ceiver of   Anundonarain  Ghose's  estate  by 
the  late  Supreme  Court  of  Calcutta.     Ii  was 
not,  however,  commenced  until  the  3rd   of 
May  1861,  I*,  e.y  more  than  six  years  after 
tbe  date   of   the   Magistrate's   award.     The 
appellants  seek  to  account  for  this  delay  by 
liQjibatiDg    it    to   circumstances    connected 
with  the  administration  of  ^nundona rain's 
estate.     However  that  may  be,  it  is  obvious 
that  the  consequences  of  this  delay,  in  so  far 
%A  it  may  have  occasioned  any  difficulty  in 
tbe  determination  of  the  questions  between 
the  parties  by  means  of  the  loss  of  evidence, 
or  the  intermediate  changes  caused  by  the 
action  of  the  river,  ought  to  fall  upon  the 
appellants.     The  suit,  as  originally  brought, 
was  to  recover  possession  of  71    drones  of 
aUnvial  land ;  the  defendants  to  it  were  not 
only  the  co-sharers  in  Talook  Korebah  Ally, 
bat  also  Horo  Lai  Mohunt,  another  of  the 
sixteen  claimants  before  the  Magistrate ;  and 
the  lands  appear  to  have  been  claimed  partly 
^  a  re^ formation  on  sites  forming  part  of  the 
wholly    or    in    part    diluviated    villages    of 
Moazahs  Kolagaon,  Chakra,  and  Lakra ;  and 
partly  as  an  accretion  to  such  re-formed  lands. 
The  Collector,  as  representing  Government, 
was  afterwards   made   a  party   to   the  suit ; 
Government  having  an  interest  adverse  to 
the  claim  of  the  appellants,  inasmuch  as  it 
was  entitled  to  the  additional  revenue  assess- 
able on  the  lands  in  dispute,  if  they  were  an 
accretion  to  the  chur  land  of  the  respondents  ; 
whereas  it  was   not  entitled   to   any  addi- 
tional revenue   upon  them,   if  they  were  a 
re^formation  on  the  appellants'  lands,  and, 
therefore,  included  within  the  limits  of  his 
lormerly  settled  zemindary. 
^  The  first  proceeding  in  the  suit,  which  it 
vs  material  to  notice,  is   the   local    inquiry 
ttade  under  the  order  of  the  Court  by  the 
Affleen,  Moonshee  AshanooUah.     His  report 
oearsdate  the  28th  of  December  i86i ;  and 
1?*P  accompanying  it  is  No.  7. 
J^e  report  and  the  map  showed,  among 
Ottei  things,  that  of  the  71  drones  of  land 
Claimed,  between  8  and  9  drones  composed 
^^  Ipnncd  part  of  a  chuck  marked  in  the 
?ap  with  .the  Bengali  letter  kha;  and  were 
^W  possession  of  the  defendant,  Horo  Lai 
«o«»Dt,  though  claimed  adversely  to  him  in 
*»o«tt  suit  by  one   Abdool    Mujeed.    A 
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compromise  was  afterwards  e£fected  by  Mr. 
Fagan,  as  Receiver,  with  this  person,  who 
admitted  the  appellants'  title,  and  there  is 
no  longer  any  question  touching  this  portion 
of  the  land  claimed,  or  with  the  mohunt  as 
defendant. 

The  report  and  map  also  proved  that  be- 
tween 44  and  45  drones,  forming  other  part 
of  the  land  claimed,  composed  the  chuck 
marked  in  the  map  with  the  Bengali  letter 
kha  ;  and  that  they  were  held  by  the  defend*- 
ants,  the.  co-sharers  in  Talook  Koreban  Ally, 
on  the  strength  of  the  Magistrate's  award. 
The  son  and  representative  of  Abdool  Ally, 
one  of  these  defendants,  afterwards  made  a 
compromise  with  the  Receiver  (admitting 
the  title  of  the  appellants)  in  respect  of  his 
share  which  comprised  between  4  or  5  drones 
of  the  disputed  land.  It  is  not  easy,  if  pos- 
sible, to  distinguish  these  4  or  5  drones  on 
map  No.  7 ;  but  they  are  indicated  on  map 
No.  20  which  will  be  afterwards  mentioned* 

The  result  of  this  Ameen's  investigation 
and  his  report  was  altogether  in  the  appeU 
lants'  favour.  He  found  that  all  the  land  in 
the  two  chucks  was  a  re-formation  on  sites 
which,  upon  local  inquiry  and  measurement»he 
succeeded  in  identifying  with  the  (fa^j  apper- 
taining to  the  diluviated  mouzahs  of  appel- 
lants' zemindary;  and,  in  paragraph  5  of  this 
report,  he  seems  to  intimate  that  no  part  of 
Chur  Dukhin  was  to  be  found  in  the  disputed 
land ;  and  that  the  latter  could  not  be  identi- 
fied by  any  dags  as  formed  on  the  site  of 
any  part  of  the  respondents'  Mouzah  Bako- 
lea.  The  last  sentence  of  this  paragraph, 
however,  suggests  a  doubt  whether  he  clearly 
apprehended  the  respondents'  case;  and 
did  not  make  some  confusion  between  Mou- 
zah Bakolea,  as  originally  settled,  and  the 
Chur  Dukhin,  to  which,  as  they  alleged,  the 
land  in  dispute  had  accreted.  This  map  did 
not  give  in  detail  the  dags  by  which  the 
identification  of  the  site  was  said  to  have  been 
established. 

The  suit,  at  this  stage  of  it,  was  transfer- 
red from  the  Principal  Sudder  Ameen  to  the 
Zillah  Judge,  who  caused  a  second  local  in- 
vestigation to  be  made  by  another  Ameen, 
named  Guggun  Chunder  Dutt.  His  report 
and  the  map  made  by  him  is  that  number- 
ed 20.  This  report  and  map  purporting 
to  be  founded  on  local-survey,  the  com- 
parison of  dags,  and  the  examination  of  wit- 
nesses, go  to  establish  these  facts :  isi,  that 
ilie  whole  of  the  chur  marked  A  in  that  map, 
being  all  the  land  thai  nov  remains  in  dis- 
pute, was  a  re-formation  on  the  site  of  the 
appellants'    diluviated   mouzahs;   2n4^   that 
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the  chur  marked  B  was  a  similar  re-formation, 
but  comprised  the  lands  in  respect  of  which 
the  compromises  with  the  Mohunt  and  the 
heir  of  Abdool  Aii  had  been  effected ;  and,  3rd, 
that  the  Char  Dukhin  settled  with  the  re- 
spondents in  1847  h^d  then  been  diluviated, 
00  part  of  it  being  included  in  chur  A,  and 
its  ^te  being  assumed  to  be  identical  with 
that  of  a  sandy  chur  in  process  of  re- formation 
near  the  western  shore  of  the  river.  These 
conclasions  were  supported  by,  and  in  a  great 
measure  founded  on,  the  supposed  tracing  and 
identification  of  the  dags  contained  in  the 
measurement-papers  of  the  appellants'  estate 
as  measured  and  surveyed  in  1837.  No 
attempt  seems  to  have  been  made  by  this 
Ameen  to  trace  in  the  disputed  land  the  dags 
of  the  respondents'  Mpuzah  Bakolea,  or 
Kismut  Dukhin  Chur.  His  view  of  the  form- 
ation of  the  chur  in  dispute  is  thus  stated 
in  the  5th  paragraph  of  his  report :  *'  The 
disputed  chur  has  arisen  on  the  site  of  the 
diluviated  lands  of  the  plaintiffs,  at  first  on  the 
eastern  part  of  the  river,  and  gradually  in- 
creasingy  has  accreted  on  the  southern  and 
eastern  parts  to  the  plaintifiFs'  original  land. 
It  is  not  seen  that  the  alluvion  began  as  accre* 
tion  to  the  Kismut  Dukhin  Chur  alleged  by 
the  defendants  to  be  settled  with  them. 

The  suit  was,  after  this,  heard  by  the  Judge, 
who  erroneously  dismissed  it  on  the  ground 
that  it  was  barred  by  limitation.  This  was 
set  right  by  a  decree  of  the  High  Court,  dated 
the  23nd  of  June  1863,  which  remanded  the 
cause,  directing  .the  Judge  to  inquire  and  de- 
cide whether  the  whole  or  any  portion  of  the 
land  claimed  was  in  the  possession  of  the 
defendants  for  more  than  twelve  years  prior 
to  the  suit,  and,  if  not,  to  try  it  on  its  merits 
and  with  reference  to  the  provisions  of  Re- 
gulation XI.  of  1825. 

The  form  of  this  remand  seems  to  have 
led  to  another  local  investigation  by  a  third 
Ameen,  named  Gour  Mohun  Biswas,  whose 
report  is  dated  the  loth  of  March  1865, 
and  whose  map  is  numbered  29.  The 
object  of  this  investigation  was  to  trace 
in  the  disputed  land,  if  possible,  land  which 
had  been  settled  with  the  respondents  in 
1847,  or,  at  all  events,  more  than  twelve  years 
before  the  commencement  of  the  suit.  The 
report  speaks  of  Mouzah  Bakolea,  but  their 
Lordships  conceive  that  the  attempt  really 
was  to  trace  the  dags  of  Chur  Dukhin,  which, 
after  the  settlement  and  survey  of  1247, 
seems  to  have  been  treated  as  appurtenant  to 
Mouzah  Bakolea.  This  report  was  alto- 
gether adverse  to  the  contention  of  the  re- 
spondents.    The  investigation  occupied  four- 


teen days,  and  its  result  was  to  show 
the  boundaries  of  the  respondents*  sell 
land  would  fall  within  the  then  main 
of  the  river,  and  considerably  to  the  west 
the   disputed  chur.     This  report,  thei 
by  negativing  the  case  of  the  responds 
:  went  to  confirm  that  made  in  favour  of 
!  appellants  by  the  reports  of  the  two 
I  Ameens. 

The  cause  then  came  on  for  a  second 
I  ing  before  the  Judge,  who  tried  it  on 
I  following  issues :  rsiy  whether  the  suit 
:  barred   by   limitation :  and,  2ndlvy  w] 
I  the  land  in  suit  was  a  formation  on,  or 
accretion  to,  the  original  site  of  land  in  plaii 
iffs'  estate;  or  whether  it  formed  a  portii 
of,  or  an  accretion  to,  the  land  settled  with 
I  defendants.     He  found  both  these  issues 
I  favour  of  the  appellants.     He  seems  to  h 
!  held  that  the  first  was  determined  bv  the 
'  suit  of   the   last   local   investigation,   whii 
I  showed  conclusively  that  the  disputed  ckt 
contained  no  part  of  the  land  settled   wii 
the  respondents  in    1847.     On  the  seconj 
issue  he  found,  in  conformitv  with  all 
Ameens'  reports,  that  the  land  in  suit 
clearly  a  formation  on  the  original  site  of  tl 
plaintiffs'  estate,  and  was  connected  with  i| 
and  that  the  plaintiff  was,  therefore,  entith 
to  be  placed  in  possession  of  it. 

This  decision  was  reversed,  and  the  suit 
dismissed  on  appeal  to  the  High  Court,  by  a 
decree  dated  the  ist  of  December  1865, 
which,  on  a  re-hearing  on  review  before  the 
same  Judges,  was  confirmed  by  an  order 
dated  the  isl  of  April  1867.  The  present 
appeal  is  against  that  decree,  and  that  order 
on  review. 

Their  Lordships  cannot  say  that  either 
judgment  of  the  High  Court  affords  satisfac- 
tory grounds  for  the  dismissal  of  the  appel- 
lants' suit. 

The  first  deals  only  with  the  latest 
Ameen's  report,  and  explains  away  the  effect 
of  that  by  assuming  that,  in  making  his  mea- 
surements, he  may  not  have  taken  a  correct 
starting  point.  The  Zillah  Judge,  however, 
in  his  judgment,  expressly  states  twice  that 
no  objection  was  taken  before  him  to  the 
Ameen's  starting  point.  The  investigation 
was  carefully  conducted  in  the  presence  of 
the  respondents'  agents,  and  it  is  difficult 
to  suppose  that  the  objection  would  not  have 
been  taken  if  there  was  any  foundation  for 
it.  Again,  the  learned  Judges  of  the  High 
Court  proceeded  on  the  assumed  fhcompati- 
bility  of  the  case  thus  made  by  Ihe  appel- 
lants with  the  state  of  things  which  existed 
in    1854    at    the    date   (/    the    Magistrate'ti 
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ppoceeding.  They  came  lo  the  conchision  that 
Giur  Dukhin  was  the  chur  marked  C  in  the 
Darogah's  map  ;  that  the  Magistrate  had  care- 
lolly  decided  against  the  title  set  up  by  the 
^pellants  and  in  favour  of  the  respondents ; 
|bat  the  disputed  chury  B,  was  an  accretion 
|»  Chur  Dukhin  ;  and  that  the  latter  had 
liever  been  diluviated. 

Bat  if,  for  the  sake  of  argument,  it  be  ad- 
linitted  that  C  in  the  Darogah's  map  correctly 
iiepresented    what    then    remained   of   Chur 
I'Sokhin,  it  would  by  no  means  follow  that 
vhat  constituted  C  in  1854,  had  not  after- 
i  wards  been  washed  away,  and  the  conclusion 
[that  it  still  existed  as  part  of  the  land  in 
dispute  seems  to  be  incompatible  with  the 
[Deports  of  all  the  Ameens,  and  notably  with 
that  of  the  last.     Moreover,  as  their  Lord- 
ships have  already  observed,  the  Magistrate 
by  his  proceeding  seems  expressly  to  have 
declined  to  decide  on  the  rights  resulting 
iroDi  an  identification  of  site,  and  merely  to 
have  held  that   the  land  in  dispute,  being 
;  adherent  to  C,  was  primd facie  to  be  treated 
as  an  accretion  to  it.     Again,  the  judgments 
ander  appeal  do  not  seem  to  their  Lordships 
effectually   to  distinguish  or  deal  with   the 
qaesttons  raised  in  the  cause. 

It  nndoabtedly  lay  on  the  appellants,  who 
were  seeking  to  disturb  the  respondents'  pos- 
session of  nearly  seven  years'  duration,  to 
show  a  good  title  to  the  land   in  dispute. 
They  seem  to  have  set  up  an  alternative  title, 
claiming  the  land,  either  as  a  re-formation 
on  a  site  identified  with  that  of  their  dilu- 
viated   mouzahs,     or    as    an    accretion    to 
their  estate  by  reason  of  its  being  a  form- 
ation  opposite    to    their    lands,    and    only 
separated  from  them  by  a  small  channel,  ford- 
able  at    low    water.     This    latter    was    the 
qnestion  chiefly  discussed  on  the  review,  and, 
if  it  had  been  the  only  ground  on  which  the 
appellants  could    recover,    their    Lordships 
'would  have  great  difficulty  in   saying  that 
^€y  had  made   out  a  good   title,  or  had 
sbown  that  the   Magistrate   was    wrong   in 
^'^ing  the  land  in  question  as  an  accretion 
to  the  respondents'  settled  land  represented 
"7  C,  and  in  awarding  possession  of  it  ac- 
cordingly.   But  it  seems  to  their  Lordships 
«^t,  inasmuch  as  the  result  of  all  the  local 
mvestigations,  including  that  of  the  Darogah, 
^^  in  favour  of  the  assertion  that  the  land 
^"^  in  dispute  was  a  re-formation  upon  the 
^  of  the  appellants'  diluviated  mouzahs, 
p  Zillahr  Judge  was  right  in  finding  tlial 
^  lo  be  proved.     The  question  then  arises, 
''bat  is  the  legal  result  of  such  a  finding  ? 
^  ^be  primd-facie  titje  tp  the  land  thus 


shown  capable  of  being  displaced  by  any 
better  title  existing  in  the  respondents? 
According  to  their  Lordships'  view  of  the 
evidence,  no  part  of  Chur  Dukhin,  at  the 
date  of  the  decree,  formed  part  of  the  dis- 
puted land,  which  may  be  assumed  to  be 
correctly  indicated  by  Chur  A,  in  the  map 
No.  20  of  Guggun  Chunder  Ameen.  They 
are,  however,  not  so  clear  that  Chur  C,  in 
the  Darogah 's  map,  did  not  correctly  indicate 
what  remained  of  Chur  Dukhin  in  1854. 
This  supposition  is,  no  doubt,  inconsistent 
with  the  report  of  the  last-named  Ameen, 
confirmed  in  some  measure  by  the  map  of  a 
Deputy  Collector  made  in  November  185^ 
(No.  30),  which  also  assigns  a  different  site 
to  the  now  diluviated  Chur  Dukhin. 

On  the  other  hand,  it  is  difficult  to  see  how 
the  award  of  the  Magistrate  ever  came  to  be 
made,  if  C  in  the  Darogah's  map  did  not 
correctly  indicate  land  settled  with  the  re- 
spondents, and,  then,  in  their  possession.  And 
this  latter  map  is  on  that  point  consistent 
with  the  Collector's  map,  No.  46. 

Whilst,  therefore,  their  Lordships  think 
that  the  appellants  have  established  the 
identity  of  the  site  of  the  land  in  dispute 
with  that  of  lands  originally  included  in  their 
zemindary,  and  afterwards  washed  away  by 
the  river,  they  will,  for  the  determination  of 
this  appeal,  take  as  also  proved,  that  the 
chur  marked  C  on'  the  Darogah's  map, 
though  it  has  since  been  swept  away,  existed 
in  1854  as  a  chur  settled  with,  and  in  the 
possession  of,  the  respondents,  and  that  the 
land  in  dispute  was  then  adherent  to  it. 
They  here  advisedly  use  the  term  "  adher- 
ent," because  it  appears  to  them  that  there 
is  an  important  distinction  between  mere 
physical  adhesion  and  that  *' accretion"  or 
incremenium  laienSy  which,  by  reason  of  its 
gradual  and  imperceptible  formation,  is  re- 
cognized by  the  law  as  belonging  to  the 
persons  to  whose  land  it  is  adjacent.  In  the 
present  case,  the  evidence  touching  the 
manner  in  which  the  chur  in  question  was 
formed,  is  extremely  scanty ;  and  their  Lord- 
ships are  by  no  means  satisfied  that  it  was 
such  as  would  make  the  land  an  *'  accretion  " 
according  to  the  strict  legal  definition  of  the 
term. 

Their  Lordships  have  now  to  consider 
what  is  the  law  applicable  to  the  facts  thus 
found,  and  what  are  the  rights  of  the  parties 
thereunder.  And  the  long  and  able  argu- 
ments addressed  to  them  on  this  subject 
render  it  desirable  to  review  the  law  of  allu- 
vion which  obtains  in  Bengal  as  declared  by 
the  positive  provisions  of  Regulation  XL  of 
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1835,  or  by  the  decided  cases,  which  the 
learned  Counsel  for  the  respondents  have 
contended  cannot  easily,  if  at  all,  be  recon- 
ciled with  each  other. 

The  first  section  of  the  Regulation — after 
specifying  as  the  subjects  which  called  for 
legislation  the  following  cases,  m.,  isty  the 
throwing  of  churs  or  small  islands  in  the 
midst  of  the  stream  or  near  one  of  its  banks  ; 
2ndly,  the  carrying-away  of  portions  of  land 
by  an  encroachment  of  the  river  on  one  side, 
and  an  accession  of  land  at  the  same  time  or 
in  subsequent  years,  gained  by  the  derelic- 
tion of  the  water  on  the  opposite  side ;  and, 
Srdly,  similar  instances  of  alluvion,  encroach- 
ment, and  dereliction  on  the  sea-coast  border- 
ing the  southern  and  south-eastern  limits  of 
Bengal — enacts  that  the  rules  declared  by 
the  following  sections  shall  have  force  of 
law  throughout  the  Presidency  of  Fort 
William.  The  second  section  provides  that 
local  usage,  whenever  it  exists,  shall  prevail. 
The  third,  that,  when  there  is  no  local  usage, 
the  general  rules  declared  in  the  fourth  sec- 
tion shall  be  applied  to  the  determination  of 
all  claims  and  disputes  relative  to  lands 
gained  by  alluvion  or  by  dereliction  either  of 
a  river  or  the  sea. 

This  4th  section  is  divided  into  five 
clauses. 

The  first  deals  with  land  gained  by  gradual 
accession  ({'.  e.,  alluvion  in  the  proper  sense 
of  the  word),  and  provides  that  it  shall  be 
considered  an  increment  to  the  tenure  of  the 
person  to  whose  land  or  estate  it  is  annexed 
subject  to  the  right  of  Government  to  assess 
additional  revenue  upon  it. 

The  second  provides  that  the  former  rule 
shall  not  be  applicable  to  cases  of  sudden 
avulsion  where  the  identity  of  land  is  not 
destroyed,  preserving  in  that  case  the  rights 
of  the  original  owner. 

The  third  makes  a  chur  or  island  thrown 
up  in  a  large  navigable  river  (the  bed  of 
which  is  not  the  property  of  an  individual) 
or  in  the  sea  the  property  of  the  Govern- 
ment, if  the  channel  between  it  and  the  shore 
be  not  fordable,  but  provides  that,  if  such 
channel  be  fordable  at  any  season  of  the 
year,  the  chur  shall  be  considered  an  incre- 
ment by  alluvion  to  the  tenure  of  the  person 
whose  estate  is  most  contiguous  to  it,  and 
shall  be  subject  to  the  provisions  of  the  first 
clause. 

The  4th  clause  deals  with  churs  in  small 
rivers,  the  beds  of  which  have  been  recog 
nized  as  the  property  of  individuals,   giving 
them  to  the  proprietor  of  the  bed  of   the 
river.    And  the  5  th  clause  provides  that,  in 


all  cases  of  claims  and  disputes  respecting 
lands  gained  by  alluvion,  or  by  dereliction  of 
a  river  or  the  sea,  which  are  not  specialhf 
provided  for  by  the  foregoing  rules. 
Courts  shall  be  guided  by  local  usage,  if 
be  established  as  applicable  to  the  case ;  and, 
if  not,  by  general  principles  of  equity  and 
justice. 

Two  observations  arise  on  this  statute  : — 

1.  There  is  nothing  to  show  that  the  first 
rule  contemplates  land  other  than  that  which 
commonly  falls  within  the  definition  of ''  alio* 
vion,"  viz.,  land  gained  by  gradual  and  icn- 
perceptible  accretion  the  incrementum  laicnx 
of  the  Civil  law. 

2.  No  express  provision  is  made  for  the 
case  of  land  which  has  been  lost  to  the 
original  proprietor  by  the  encroachment  of 
the  sea  or  a  river;  and  which,  after  dilavia- 
tion,  re-appears  on  the  recession  of  the  sea  or 
river.  But,  on  the  other  hand,  there  ts 
nothing  to  take  away  or  destroy  the  right  of 
the  original  proprietor  in  such  a  case ;  which 
must,  therefore,  be  determined  by  "the 
general  principles  of  equity  or  justice  "  under 
the  5th  rule. 

That  the  right  of  the  proprietor  in  the 
case  last  put  exists,  and  is  recognized  by  law, 
in  India,  is  established  by  at  least  two  cases 
decided  at  this  Board,  and,  therefore,  binding 
on  their  Lordships,  viz.,  the  case  of  Mussa- 
mut  Imam  Bandi  and  another  v.  Hurgobind 
Ghose  (4  Moore's  I.  A.)*  and  the  recent  case 
of  Lopez  V,  Muddunmohun  Thakoor  and 
others  decided  on  the  nth  July  1870  f 

The  former  is  a  clear  authority  that  the 
identity  of  the  site  ma>  be  established  by 
maps  and  ancient  documents;  although  by 
the  long  submergence  of  the  land  all  externsd 
marks  and  means  of  identification  have  been 
obliterated.  It  is  not,  however,  very  clear 
in  that  case  whether  the  question  between 
the  parties  was  one  of  boundaries  of  the 
original  estates,  or  of  dispute  between  one 
party  claiming  the  land  as  a  re-formation  on 
his  original  land,  and  the  other  claiming  it  as 
an  accretion  under  the  first  clause  of  the  4th 
section  of  the  Regulation. 

The  latter,  however,  was  clearly  the  issue 
between  the  parties  in  Lopez's  case.  It  may, 
however,  be  said  that  that  case  is  distin- 
guishable from  the  present  by  its  peculiar 
circumstances,  inasmuch  as,  in  the  former, 
the  encroachment  of  the  river  had,  in  the  first 
instance,  swept  away  the  surface  of  4he  plaint- 
iff's mouzah,  and  made  the  defendant  who 

•  7  W.  R.,  P.  C,  67 ;  Suth.  p.  C.  Cases  20S. 
t  14  W.  R.,  P.  C,  II. 
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keld  lands  behind  those  so  swept  away  for 
put  first  time  a  riparian  proprietor;  and  be- 
taose  the  plaintiff  had,  by  the  preparation  of 
Ibe  Tannabondee  map  and  otherwise,  taken 
peculiar  precautions  to  preserve  and  protect 
lu8  right  in  the  soil  against  his  neighbour 
as  well  as  the  Government. 

It  was,  moreover,  contended  that  some  at 
least  of  the  principles  laid  down  in  Lopez's 
tase  are  in  conflict  with  the  previous  decision 
of  this  Board  in  the  case  of  Eckowrie  Sing 
and  Heeraloll  Seal  (12  Moore's  I.  A.  136).* 
That  case  had  not  been  reported  when  that  of 
Lopez  was  decided,  and  does  not  appear  to 
have  been   cited   in   the   argument.     Their 
Lordships  cannot,  however,  perceive  any  in- 
consistency between  the  two  judgments.     The 
decision  in  the  1 2ih  Moore  seems  to  have  pro- 
ceeded on  two  grounds :  namely,  /j/,  that  it 
was  not  competent  to  the  plaintiffs,  who  had 
alleged  a  title  to  the  land  as  an  accretion  to 
their  estate,  to  raise  at  the  hearing  of  their 
appeal  a  different  case,  w>.,  one  simply  of  ori- 
ginal ownership   of  the   site   of   the   lands 
le-formed ;  and,  2ndly,  that,  had  such  a  title 
been  properly  pleaded,  the  evidence  failed 
to  establish   the   identification   of   the   site. 
The  case  of  Imam  Bandi  is  cited  in  the  judg- 
ment, which  throws  no  doubt  upon  the  vali- 
dity of  such  a  title  if  properly  pleaded  and 
proved. 

Again,  the    learned    Counsel   for  the  re- 
spondents, and  in  particular  Mr.   Pontifex, 
argued   broadly   that,   by  diluviation  into  a 
navigable  river,    land   is    permanently   lost 
to  the  original  proprietor,  and  becomes  the 
property  of   the  State;   and,    in   support   of 
this  proposition,  they   relied    much    on   an 
American    work,    "  Houk,     On     Navigable 
Rivers,"  which   they  argued  was  the   more 
deserving  of  attention  by  reason  of  the  simi- 
larity which  exists  between  the  great  rivers 
of  America    and    those   of    India   in   their 
conditions  and  mode  of  action.     This  author- 
ity, however,  does  not  appear  to  their  Lord- 
ships to  assist  the  respondents'  case.      The 
law  of  alluvion  in  America  seems  to  be  less 
favourable  to  riparian  proprietors  than  that 
01  India  or  of   England.     For   Mr.   Houk 
draws  a  distinction  between  estates  consisting 
0^  a  given  quantity  of  land,  and  defined  by  a 
wuthematical  line,  though  by  one  on  the  mar- 
gin of  a  river,  and  those  of  which  the  river 
»s  the  nominal  boundary.     He  holds  that,  in 
toe  former  case,   alluvion,   however    smaH 
^n«\  however  gradually  and   imperceptibly 
lonned,  is  the  property  of  the  State.     And, 

•11  W.  R.,  P.  C,  II. 


after  dealing  with  this  question,  he  says  in 
section  258 :  "Nevertheless,  it  is  possible  that, 
by  the  action  of  the  sea,  or  a  change  of  the 
channel  of  a  river,  the  land  so  granted  may 
be  partly  lost.  No  doubt,  in  case  afterwards 
the  land  should  be  washed  up  again,  it  would 
belong  to  the  former  owner  of  the  estate  origi- 
nally purchased,  and  no  further.  While,  how- 
ever, the  land  is  submerged  in  the  river,  the 
title  is  in  the  State."  This  is  consistent  with 
the  Civil  Law,  Dig  Lib.  XLL,  tit.  L, 
s.  XXX.,  and  with  the  Law  of  England  as  de- 
clared in  the  passage  ciied  in  Lopez's  case» 
from  Hale,  "  De  Jure  Maris." 

In  India  the  point  thus  taken  seems  to  be 
concluded  by  the  authority  of  the  decided 
cases.  The  learned  Counsel  did  not  contend 
for  a  distinction  between  a  tidal  river  and 
a  navigable  river  which  has  ceased  to  be 
tidal.  Their  Lordships  have  no  reason  to 
suppose  that  in  India  there  is  any  such  distinc- 
tion as  regards  the  proprietorship  of  the  bed  of 
the  river,  though,  in  respect  of  the  mode  of  ac« 
cretion,  there  must  be  some  difference  between 
the  effects  produced  by  the  daily  fiux  and 
reflux  of  the  tide  and  the  changes  which  are 
mainly  consequent  on  the  annual  floods. 
Now,  if  there  is  no  such  distinction,  it  is 
clear  that  the  Ganges  at  Bhaugulpore,  as  in 
Lopez's  case,  and  at  Patna,  as  in  the  case  in 
the  4th  Moore,  is  a  navigable,  though  no 
longer  a  tidal,  river ;  and,  consequently,  that 
these  cases  are  direct  authorities  against  Mr. 
Pontifex's  proposition.  Their  Lordships  ac- 
cede to  what  is  said  in  Lopez's  case  to  the 
effect  that  a  proprietor  may  in  certain  cases 
be  taken  to  have  abandoned  his  rights  in  the 
diluviated  soil.  It  is  unnecessary  to  consif 
der  whether  this  might  not  be  the  result  o- 
a  successful  application  for  remission  of  re- 
venue under  Aft  IX.  of  1847,  s.  5.  For,  in 
the  present  case,  there  is  nothing  from  which 
such  abandonment  can  be  inferred.  If  an 
application  for  remission  of  revenue  was 
made,  ihat  application  was  refused. 

The  appellants  having  then  established  a 
primd'facie  title  to  the  land  in  dispute  as  a 
re-formation,  the  question  is  whether  the  re- 
spondents have  a  superior  title  to  it  as  an 
accretion  to  their  settled  chur  It  is  not  easy 
to  see  upon  what  principle  a  title  to  alluvion 
by  gradual  accretion  should  prevail  against 
the  original  ownership  established  by  identi- 
fication of  site,  unless  it  be  that,  where  the 
accretion  is  so  gradual  as  to  be  latent  and 
imperceptible  during  its  progress,  the  law, 
on  grounds  of  convenience,  presumes  incon- 
trovertibly  that  no  other  ownership  can  be 
shown  to  exist,  and  so  bars  inquiry. 
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In  the  present  case,  it  appears  to  their  '  of  the  appellants'  original  estate.  This  be« 
Lordships  that  such  a  gradual  and  imper-  I  ing  so,  their  Lordships  are  of  opinion  tbi| 
ceptible  accretion  as  the  law  contemplates  is  [the  Zillah  Judge  was  right  in  decreeing  thUf 
not  proved,  and  that  there  are  peculiar  \  whole  to  the  appellants.  And  they  wO|i 
reasons  why  the  title  of  the  plaintiffs  should  humbly  advise  Her  Majesty  to  allow  tfaft 
be  preferred  to  that  of  the  defendants.  The  appeal,  to  reverse  the  decree  of  the  Higl 
latter  do  not  claim  the  land  as  an  accretion  Court,  and  to  order  that,  in  lieu  therec^  n 
to  their  original  estate.  They  claim  it  as  an  <  decree  be  made  dismissing  the  appeal  to  tbal 
accretion  to  the  chur  cast  up  by  the  river  Court,  and  affirming  the  decree  ot  the  Zillah 
and  settled  with  them  by  Government.  Let  '  Judge.  The  appellants  must  have  froiii 
it  be  granted  that  the  first  effect  of  ihe  re-  ,  the  respondents,  the  defendants  in  the  suit; 
trocession  of  the  river  was  to  leave  bare  this  t)ie  costs  of  the  litigation  in  India,  aoi' 
chur  in  the  midst  of  the  stream,  and  that  the  those  of  this  appeal.  There  will  benoonitf 
land  then  cast  up  was  beyond  the  confines  of  ,  as  to  the  costs  of  Government  on 
the  plaintiffs'  estate.  The  river  continues  to  appeal, 
recede,  more  land  appears, -and  the  new  land,  i 
though  adherent  to  that  first  discovered,  is 

really  a  deposit  on  the  ancient  site  of  the  ;  — ,  . .         ,, 

plaintiffs'  land.     Why  should  the  ownership  ,  The.  25th  May  1872. 

of  that  which  is  thus  regained  be  altered  by  Present : 

the  fact  that,  from  some  accidental  cause,  ! 
land  forming  the  outer  edge  of  it  first  emerg-  '  The  Right  Hon'ble  Sir  James  W.  Colvile,Sff 
ed  as  an  island  ?   The  Darogah's  map  seems        Montague  £.  Smith,  Sir  Robert  P.  Collier^ 
to  show  that  this  must  have  been  the  course  '      and  Sir  Lawrence  Peel, 
of  the  river's  action.     Nor,  as  their  Lord-  |  .,   .     ,  -^    .  .        a  j  «    v  x^-v^    ^^ 

ships   have   already  observed,  is  there  any  I  ^^^<^  ^^  ^^''''^S^^  E^^rd'SSce 
trustworthy  evidence  which  traces  the  history  | 

of  the    disputed    land,    or   shows   that,   by  1  On  Appeal  from  the  High  Court  at 

gradual  and  imperceptible  accretion,  it  be-  1  Calcutta* 

came  adherent  to  the  chur,  which,  upon  the         r.     *      .       ^x      r-.i       j  j        .u 

whole  evidence,  must  be  taken  to  have  now  j       ^"g^oobur  Dutt  Chowdry  and  another 

ceased  to  exist  ?     Such  a  case  as  the  present  i  versus 

is  very  distinguishable  from  the  ordinary  case  < 

contemplated  by  the  Regulation  in  which  a  1         Futteh  Narain  Chowdry  and  another. 

river,  gradually  shifting  its  channel  in  one  '  ,„  ^his  case,  which  turned  upon  the  validity  of  the 

direction,  COntmually  eats  into  one  bank,  and  I  bond  on  which  plaintiffs  sued,  the  decision  of  the  Higk 
leaves  the  other,  never  ceasing  to  flow  be-  I  Court  in  favour  of  defendant  was  reversed,  asbasedopoo 
«n.»A««  «-kA  ix^rv^rNA*:*^/*  ^.c^fAf^c  '  the  assumed  probabilities  of  the  case  instead  of  the  en- 

tween  the  COrnpeting  estates.  |  j^„^^  before  them,  and   in    for^etfulness  of  the  most 

Their  Lordships  are  not  insensible  to  the  1  startling  improbability  of  all,  xi#.,  that  thedefwd- 

difficulties  of  identification,  and  to  the  danger  '  ^"^  should,  if  his  case  of  fraud  and  forgery  were  tree^ 
^f  MkM/«r>»«^rr;r>n- oUirv^c  /xf  *k:o  \^\^A  ^^'.        c    ,  ha  ve  failed  to  attempt  to  substantiatc  it  by  HIS  owniesch 

of  encouraging  claims  of  this  kmd  on  insuf-  |  ^^ny  and  that  of  his  brother, 
ncient  evidence.     They  lay  down  no  rule  as 

to  the  strictness  of  proof  which  the  Courts  1  Their  Lordships  are  of  opinion  that  ^e 
in  India  may  require  in  such  cases.  decree  of  the  High  Court  cannot  be  supported. 

They  also  consider  that  a  title  founded  on        The  only  question  in  the  cause  was  wbe- 
the  original  ownership  and  identification  of 
site  is  to  be  confined  primd  facie  to  the  re- 


ther  the  defendant  Keerut  Narain  Chowdiy, 
_  ^ _    ^^  ^^^^  ^^_  ^  having  borrowed  Rs.  xo,ooo  from  the  plaint- 
formation  on  that  site.  And,  \i  in  the  present  '  ^^s.    had    executed   to   them   the  bond  on 
case,  It  had  appeared  that  some  part  of  the 
land  in  dispute  had  been  thrown  up  beyond 
the  original   boundaries  of   the   appellants' 
estate,   a  question   might  fairly  have  arisen 
between  the  appellants  and  the  respondents 
whether  that  was  to  be  taken  to  be  an  accre- 


which  they  sued ;  or  whether,  as  be  aJieged, 
there  had  been  no  such  transaction  of  loan, 
no  money  having  been  received  by  him  from 
them,  and  the  bond  being  a  forgery. 

The  plaintiffs,  in  support  of  their  case,  pro- 
duced and  examined  the  five  attesting  wt- 


tion  to  the  estate  of  the  former  or  to  the  '  messes  to  the  bond,  and  were  themselves  ex- 
settled  chur  of  the  latter.  But,  upon  the  !  a«^^i»ed  as  witnesses.  The  evidence,  11  true, 
evidence,  they  are  satisfied  that  the  whole  of  established  the  advance  of  the  money  and  tne 
the  land  which  continues  to  be  the  subject  of      IZ ..    •  , ,    ^  „    , T^TtT?^ 

♦k->    «„;»  \c  «    •^  «^*^^^:^»   .«:«.u*      *u      i-     •  vxoxti  the  judgement  of  Bayley  and  b.  ^'  '^""" 

the  suit  is  a  re-formation  withm  the  limits    dated  21st  April  fsee. 
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ttecQiion  of  the  bond ;  and  was,  on  the  latter 
^Dt,  corroborated  by  a  comparison  of  the 
[pendant's  alleged  signature  on  the  bond, 
with  bis  admitted  signature  of  the  vakalat- 
Mama  filed   by  him  in  the  cause.     Against 
iftts  evidence,  and  in  support  of  the  case  of 
i^nd  and  forgery  set  up  by  him«  the  defend- 
iQt  produced   only  certain  witnesses,  who, 
mmt  of  them  speaking  on  hearsay,  and  all 
Ijgiving  evidence  of  an  untrustworthy  charac- 
tler,  endeavoured  to  make  out  that  ihe  plaint- 
iffs' case  had  been  fraudulently  got  up  by  one 
Banseedhur   Chowdry,   against    whom     the 
defendant  had  recovered  judgment  in  another 
suit.     None   of  them   gave   any    evidence 
which    directly    contradicted    that    of    the 
plaintiffs'  witnesses.     Neither  tiie  defendant 
himself,  nor  his  brother,  whose  name  appear- 
ed on  the  back  of  the  stamped  paper  on 
which  the  bond  was  written,  and  who  took  an 
active  part  in  the  defence  of  the  suit,  ven- 
tured to  put  himself  in  the  witness-box;  the 
one  to  deny  on  oath  his  signature  of  the 
bond,  and  his  reception  of  the  money ;  the 
other  to  deny  his  purchase  of  the  stamp,  or 
his  knowledge  of ,   and  participation  in,  the 
transaction.      In   these    circumstances,    the 
Principal  Sudder  Ameen  (the  Judge  of  first 
instance)  naturally  found  for  the  plaintiffs; 
but,  on  appeal,  a  Division  Bench  of  the  High 
Coart,  proceeding  on  certain  circumstances 
of  suspicion,  which,  as   they  conceived,  the 
case  of  the  plalniiffs  presented,  reversed  the 
decree  of  the  lower   Court,    and    dismissed 
the  suit,  against  the  strong  primd-facie  case 
made  by  the  plaintiffs,  in  fact  against  ail  the 
direct  evidence    in   the   cause,    and    in  the 
absence  of  the  evidence  which  the  defend- 
ant might  have  given,  and,  if  his  case  were 
tnie,  would  naturally  have  given. 

It  is  unnecessary  to  examine  particularly 
the  grounds  of  this  judgment,  because,  what- 
ever weight  might  fairly  have  been  given  to 
them,  if  there  had  been  a  conflict  of  evidence, 
it  appears  to  their  Ix>rdships  that  they  were 
entitled  to  no  weight  in  a  case  in  which  the 
evidence  was  all   one   way.     In   truth,   the 
learned  Judges,  in   thus   deciding  ihe  case 
upon  its  assumed  improbabilities,  instead  of 
the  evidence  before  them,  have  overlooked 
the  most  startling  improbability  of  all,  viz., 
^at  the  defendant  should,  if   his   case  of 
fraud  and  forgery  were  true,  have  failed  to 
attempt  to  substantiate  it  by  his  own  testi- 
mony and  that  of  his  brother.     Their  Lord- 
ships,  ihereTore,  feel  that  they  would  be  sanc- 
tioning a  m&de  of  decision  which  would  be 
P^^J*cyive  of  the  worst  consequences  in  the 
adminisinuion  of  justice,  if  they  were  not  to 


advise  Her  Majesty  to  allow  this  appeal,  to 
reverse  the  decree  of  the  High  Court,  and 
to  order,  in  lieu  thereof,  that  the  appeal 
to  that  Court  from  the  decree  of  the  Princi- 
pal Sudder  Ameen  be  dismissed  with  costs. 
The  appellants  will  also  be  entitled  to  the 
costs  of  this  appeal.  The  decree  of  the 
Principal  Sudder  Ameen  for  the  sum  sued  for, 
and  the  costs  in  that  Court,  will,  of  course, 
be  against  the  original  defendant,  Keerut 
Narain  Chowdry,  and  be  recoverable  out  of 
his  estate.  But  the  present  respondent,  who 
appeared  to  the  appeal  to  England,  but 
lodged  no  printed  case,  will  be  personally 
liable  for  the  costs  incurred  here  and  in  the 
High  Court,  and  to  refund  any  costs  which 
may  have  been  paid  to  him,  or  on  his  account, 
by  the  appellants  under  the  decree  of  the 
High  Court.  Their  Lordships  desire  to  add 
that  they  see  no  ground  for  the  censure  cast 
by  one  paragraph  of  the  judgment  of  the 
High  Court  upon  the  Principal  Sudder 
Ameen,  who  seems  to  their  Lordships,  in  a 
well-reasoned  judgment,  to  have  come  to  the 
only  conclusion  to  which,  upon  the  evidence 
before  him,  he  ought  to  have  come. 


The  27th  May  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
J^dge, 

Bond  by  Hindoo  Widow — Suit  against  rever- 
sionary Heirs  —  Contribution  —  Necessity  — 
Binding  Promise  by  Reversioner's  Father— 
Proof  of  Consideration. 

Application  for  the  admission  of  a  Spe^ 
cial  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  2gth 
February  1872,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District^ 
dated  the  2^th  September  i8yi, 

Roy  Mukhun  Lall  (Plaintiff),  Appellant, 

versus 

Mr.  VV.  Stewart  and  others  (Defendants), 

Respondents, 

Mr,  C  Gregory  for  Appellant. 

No  one  for  Respondents. 

A  suit  to  recover  the  principal  and  interest  on  a  bond 
executed  by  a  Hindoo  widow  whilst  possessed  of  her 
late  husband's  property  cannot  be  brought  at  her  death 
against  his  reversionary  heirs,  on  the  ground  of  some 
supposed  equity  arising  out  of  the  possession  of  the 
estate  by  the  defendants,  obliging  them  to  pay  a  pur- 
ion  of  t  he  money  which  was  expended  in  recovering  it. 
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The  institution  of  a  suit  by  the  widow  may  have  been 
beneficial  to  her  as  well  as  those  who  would  succeed  her 
in  the  property,  and  yet  not  a  necessity. 

There  is  no  necessity  for  a  widow  to  borrow  money 
when  she  has  an  income  more  than  sufficient  to  pay 
the  expenses  of  litigation. 

In  order  to  establish  a  binding  promise  by  the  defend- 
ants' father  to  pay  the  lx>nd,  there  must  be  proof  of  a 
consideration  for  such  a  promise. 

Couch,  Cy. — The  suit  was  brought  to 
recover  the  principal  and  interest  due  on  a 
bond  executed  by  a  Hindoo  widow,  whilst  she 
was  possessed  of  the  property  of  her  late 
husband,  to  which  the  defendants  succeeded 
on  her  death  as  his  heirs,  and  the  case  must 
be  considered  with  regard  to  that  claim. 
Supposing  the  case  now  put  forsvard  founded 
upon  some  supposed  equity  arising  out  of 
the  possession  of  the  estate  by  the  defend- 
ants, obliging  them  to  pay  a  portion  of  the 
money  which  was  expended  in  recovering  it, 
to  be  well  founded,  it  is  a  different  case  from 
the  present,  and  ought  to  be  enforced  in 
another  suit.  It  is  a  liability  of  a  different 
nature,  to  which  there  may  be  defences  which 
have  not  been  put  forward  in  the  lower 
Courts  in  this  suit.  We  are  not  to  be  under- 
stood as  expressing  any  opinion  that  such  a 
suit  would  be  successful ;  we  have  not  all  the 
facts  before  us  which  might  be  proved  in 
such  a  suit. 

With  regard  to  the  case  upon  the  bond,  the 
Judge  says  that  he  thinks  there  was  such  a 
pressing  necessity  as  justified  the  execution 
of  the  bond.  But  what  follows  shows  what 
he  meant  by  pressing  necessity,  and  that  there 
was  no  necessity  at  all,  for  he  says  that  the 
lady,  in  taking  the  part  she  did  in  the  suits 
instituted  by  the  plaintiff  and  herself,  was 
acting  for  the  benefit  of  the  estate  of  which 
she  then  held  possession,  and  looking  to  the 
size  of  the  estate,  the  amount  of  the  charges 
and  of  the  bond,  and  the  number  of  years 
over  which  these  charges  were  spread,  her 
conduct  in  incurring  this  expenditure  was 
proper  and  reasonable,  and  such  as  any  life- 
tenant  or  manager  of  the  estate  would  have 
had  a  fair  right  to  incur.  That  is  what  he 
means  by  pressing  necessity;  but  that  is  not  a 
necessity  at  all,  because  there  was  no  neces- 
sity to  institute  the  suits,  though  it  may 
have  been  a  proper  thing  for  her  to  do,  as 
being  beneficial  to  her  as  well  as  to  those 
who  would  succeed  her  in  the  property. 

What  he  means  is  that  it  was  a  right  thing 
for  her  to  bring  the  suits,  and  that  the 
charges  incurred  were  for  the  benefit  of  the 
estate  to  which  the  defendants  had  succeeded. 

Then  he  goes  on  to  deal  with  the  case,  and 
determines  that  the  present  defendants  are 


not  liable  upon  the  bond,  because  the  lii 
had  an  income  abundantly  suffidem  to  pij 
the  expenses  of  litigation,  that  those  oi 
penses  were  comparaiiveiy  small,  compasei 
with  her  income,  and  that  there  was  no  u 
cessity  to  borrow  the  money,  and  he  deckii 
the  case  upon  that  ground,  and  we  tiiial 
rightly.  It  was  the  proper  view  to  take  ^ 
the  case. 

With  regard  to  the  point  which  has  beq 
raised  that  there  was  an  acquiescence  by  tli 
father  of  the  defendants,  and  that,  by  rcasa 
of  that,  they  became  liable  to  pay  the  bonJ 
we  think  there  was  nothing  to  show  tb| 
there  had  been  a  binding  promise  by  tJM 
father  to  pay  the  bond.  Acquiescence  is  i 
very  vague  term  to  use.  What  is  necessaq 
is  that  the  father,  for  a  consideration,  p» 
mised  to  pay  the  bond,  made  a  promise  whid 
was  legally  binding,  but  nothing  is  show 
which  would  be  a  consideration  for  such  I 
promise.  It  may  be  that  he  was  willing  tfl 
pay  a  portion  of  the  money,  but  that  woaH 
not  be  a  promise,  binding  the  defendants,  and 
entitling  the  plaintiff  lo  recover  in  the  pr^ 
sent  suit.     We  reject  the  application. 


The  38th  May  1872. 
Present: 

The  Hon'ble  Sir  Richard  Couch,  KL,  ^Chi^ 
Justice,  and  the  Hon'ble  W.  AinsOCj 
Judge, 

Mesne-profits— Decree^Act  XZIII.of 

x86i,  8.  XX. 

Case  No.  69  of  1872.  . 

Miscellaneous  Appeal  from  an  order  piused 
by  the  Officiating  Judge  of  Gya,  dated 
the  22nd  November  i8yi^  modifying  m 
order  of  the  Sudder  Moonsiff  of  that 
District,  dated  the  ^Ih  August  tSp. 

Syud  Shah  Ameer  Ahmud  (Decree- holder), 

Appellant, 

Versus 


Syud  Shah  Zaraeer  Ahmud  (Judgment- 
debtor),  Respondent, 

Baboo  Bhowanee  Churn  Dutt  ior 
Appellant. 

Moonshee  Mahomed  Fusufioi  Respondent. 

The  liifl.t  of  a  plaintiff  to  mesne-profite  in  ^^^^ 

of  a  decree  depends  upon  the  terms  of  tht decree,   io 

where  a  plaintiff  was  awarded  mesne-  profits  u p to  tbejjp 
of  his  decree,and  the  Lower  Appellate  Courtdis  missed  tne 

appeal  from  that  decree  without  k)ein^  asked  to  provKic 
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Uw  mesae-profits  subsequent  to  that  time,  held  that, 
iPt  heing-  no  decree  for  those  mesne  proHts,  plaintiff 
lid  not  recover  them  in  the  proceeding's  under  s.  1 1^ 
tXXin.  of  1H61. 
\  Semble, — He  may  bring  a  separate  suit  for  them. 

'  Couch,  C,y.— The  right  of  the  plaintiff  to 
bcovcr  mesne-profits  in  execution  of  a  decree 
iRpends  upon  what  are  its  terms  with  regard 
b  the  mesne-proliis. 

.  In  this  case,  the  decree  for  mesne-profits 
|ras  a  decree  by  the  Moonsifif,  which  awarded 
lliesne-profits  from  the  date  of  the  institution 
Sf  the  suit  until  the  pronouncing  of  the  judg- 
|iient  hj  him,  or  the  making  his  decree.  Xo 
^oubt,  that  was  all  he  intended  to  give ;  he  did 
ftot,  at  that  time,  contemplate  that  there  would 
|»e  an  appeal  from  his  decision,  and  then  a 
special  appeal  and  prolonged  litigation. 

The  appeal  from  his  decree  was  dismissed. 
We  think  we  must  take  it  that  the  judgment 
6f  a  Court  dismissing  an  appeal  is,  in  reality, 
|D  informal  mode  of  confirming  the  decree 
appealed  against.  The  Appellate  Court  is 
empowered  to  modify,  reverse,  or  confirm,  the 
decree  appealed  against,  and  the  expression 
"appeal  dismissed"  is  in  effect  saying  that 
the  decree  appealed  against  is  right,  and  that 
the  Court  confirms  it. 

Then,  what  is  it  that  is  confirmed  here  ? 
Ills  the  decree  of  the  INIoonsiff — the  decree 
vhicb  awarded  mesne-profits  up  to  the  time 
<tf  the  judgment  by  him.  The  Appellate 
Cotttts  ought  to  have  been  asked  to  provide 
for  the  mesne-profits  subsequent  to  that  time. 
They  not  having  been  asked  so  to  do,  there 
is  no  decree  for  those  mesne-profits,  and  the 
plaintiff  cannot  recover  them  in  the  proceed- 
ings under  section  ii,  Act  XXIIl.  of  1861. 

It  does  not  follow  that  the  plaintiff  i<j  wiib- 
OQt  remedy  for  those  futiire  mesne-prcfitb, 
because  the  Moonsifl  not  having  provided  for 
them,  and  not  having  intended  to  do  so,  a 
separate  suit  may  be  brought  for  them.  But 
that  is  not  the  question  here.  We  have  to 
determine  whether  they  can  be  recovered  in 
execution  of  the  Moonsiff's  decree  which  does 
not  provide  for  ihem. 

Therefore,  the  decree  of  the  Lower  Appel- 
late Court  is  a  right  decree,  and  the  order  of 
this  Court,  to  be  strictly  accurate,  should  be 
that  it  be  confirmed  with  costs,  the  pleader's 
'ees  being  fixed  at  16  rupees. 


The  28th  May  1872. 
•  Presenl : 

The  Hon'blJ  Sir  Richard  Couch,  A7.,  Chief 
Jiaiice,  and    the   Hon'ble    W.    Ainslie, 

Vol.  XVIII. 


Small  Cause  Court — ^Jurisdiction— Execution  of 
Decree  (agfainst  moveable  Property  beyond 
Court's  Jurisdiction). 

I  Reference  to  the  High  Court  by  the  Judge 
I      of  the  Small   Cause   Court  at   Hooghly^ 
dated  the  2nd  April  i8'/2, 

Grish  Chunder  Kur 

versus 

Kristo  Chunder  Ghose  and  another. 

Execution  of  a  decree  of  a  SmaH  Cause  Court  cannot 
be  issued  afj^ainst  the  moveable  property  of  debtors 
which  lies  beyond  the  jurisdiction  of  the  Court,  even 
where  the  suit  had  been  tried,  with  the  authority  of  the 
Hi^h  Court  obtained  under  Act  XXI 1 1,  of  1861,  s.  4, 
against  two  defendants,  one  of  whom  resided  at  the  com- 
mencement of  the  suit  within,  and  the  other  beyondj 
the  local  limits  of  the  jurisdiction  of  the  Court. 

Case, — A  qiestion  of  law  having  arisen 
in  this  execution-case,  I  have  the  honour,  on 
the  application  of  the  judgment-creditor,  to 
draw  up  a  statement  of  the  case,  and  to  refer 
it  under  section  i,  Act  X.  of  1867,  with  my 
own  opinion  thereon,  for  the  decision  of  the 
High  Court. 

The  plaintiff  in  the  suit  had  brought  this 
action  against  two  defendants ;  one  of  whom 
resided  within,  and  another  beyond,  the 
jurisdiction  of  the  Court,  and  the  case  was 
heard  and  determined  by  me  under  the  author- 
ity of  the  High  Court  previously  obtained 
under  section  4,  Act  XXIIL  of  1861,  and 
a  decree  was  passed  in  favour  of  the  plaint- 
iff. The  judgment-creditor  now  applies  for 
execution  of  the  decree  against  the  moveable 
property  belonging  lo  both  of  the  said  defend- 
ants which  may  be  found  within  and  with- 
out the  local  limits  of  the  jurisdiction  of  my 
Court.  Under  section  13  of  Act  XXIII. 
of  1 86 1,  and  section  19,  Act  XI.  of  1865, 
execution  of  decree  of  a  Small  Cause  Court 
may  be  issued  against  any  moveable  property 
belonging  to  the  judgment-debtor  which 
may  be  found  within  the  jurisdiction  of  the 
Court,  but  there  does  not  appear  to  exist 
any  provision  for  execution  against  the 
moveable  property  of  the  debtor  which  lies 
beyond  the  jurisdiction  of  the  Court. 

The  pleader  of  the  judgment-creditor 
urges  that,  since  the  suit  has  been  tried  by 
this  Court  under  the  authority  of  the  High 
Court  against  both  defendants,  one  of  whom 
resided  at  the  commencement  of  the  suit . 
within,  and  another  without,  the  local  limits 
of  the  jurisdiction  of  the  Court,  the  Court  is 
bound  to  issue  out  the  execution  against  the 
moveable  property  of  the  debtor  residing 
without  my  jurisdiction,  which  may  be  indi- 
cated by  the  decree-holder  beyond  the  local 
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limits  of  the  jurisdiction  of  the  Court,  in  the 
same  manner  as  that  which  may  he  fouml 
within  the  jurisdiction  of  the  Court.  Sec- 
tion 4,  Act  XXIII.  of  1861,  provides  for  the 
hearing  of  the  suit  in  which  all  the  defend- 
ants do  not  reside  within  the  jurisdiction  of 
the  Court,  but  there  does  not  appear  to  be 
any  law  for  taking  out  execution  in  such 
cases  against  the  property  or  person  of  the 
defendant  when  he  resides  or  his  properly 
lies  beyond  the  jurisdiction  of  the  Court 
passing  the  decree. 

1  am,  therefore,  of  opinion  that  no  execu- 
tion can  be  issued  by  this  Court  against  the 
moveable  property  of  the  judgment-debtor 
which  may  be  found  out  of  the  jurisdiction 
of  my'  Court,  and  that  a  certificate,  under 
section  284  of  Act  VIII.  of  1859,  be  granted 
to  the  decree- holder  to  proceed  with  the 
execution  thereof  I  would  accordingly 
order  that  warrant  of  attachment  against  the 
property  of  the  defendant  No.  i,  which  may 
be  found  within  the  jurisdiction  of  my  Court, 
be  issued,  and  the  execution  against  the  pro- 
perty lying  without  the  jurisdiction  be  stayed 
until  receipt  of  order  from  the  High  Court, 
to  which  the  case  is  referred  for  decision. 

The  judgment  of  the  High  Court  was 
delivered  as/ollozcs  by — 

Ainsliej  y.— The  view  taken  by  the  Judge 
of  the  Court  of  Small  Causes  is,  in  our  opi- 
nion, correct  and  in  accordance  with  the  Full 
Bench  decision  to  be  found  at  9  Weekly 
Reporter  175. 


The  28th  May  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  AV.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Salaries  of  Teleg:raph  Officers— Attachment  of, 

for  Debt. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Barrack- 
pore ,  dated  the  26th  January  i8'j2. 

Hussen  Bhamjee  (PlainlilT),  Decree-holder, 

versus 

Mr.  W.  Hicks  (Defendant),  Judgrtient  debtor. 

The  salary  of  a  Telegraph  Officer  which  is  due  for  past 
services  is  a  debt  which  may  be  attached  under  section 
236,  Act  VI II.  of  1.H59. 

Case. — I  HAVK  the  honour  to  request  that 
the  following  matter  may  be  laid  before  the 
Honourable  Judges  of  the  Court  for  such 
instructions  as  they  may  think  fit  to  issue 
on  the  subject:  A  decree   was  passed   in 


this  case  by  this  Court  against  tli 
judgment-debtor,  Mr.  Hicks  of  the  Tefc 
graph  Department,  aad,  in  execution  of  decrsj 
the  Court  directed  the  judgment-debt 
oiTicial  superior  to  attach  and  remit  a  cei 
portion  of  the  debtor's  salary,  but,  in 
that  official  stated  that  he  was  prccli 
from  doing  as  directed  by  para,  ijS  1 
Chapter  D,  0/  the  Telegraph  CM 
Now,  it  appears  to  me  that,  by  sectH| 
205  of  Act  VIII.  of  1859,  the  salary  i 
a  person  can  be  attached  when  it  becoM 
due,  /*.  e.y  on  the  ist  day  of  the  month  su 
ceeding  that  for  which  the  salary  is  dd 
Such  practice  prevails  in  cases  against  Mil 
tary  officers,  and  I  cannot  see  why  it  sboil) 
not  be  so  in  the  case  of  a  Telegraph  empl<wl 
and  beg  that  I  may  be  favoured  with  an  « 
pression  of  the  Honourable  Judges"  opinio^ 
on  this  point.  I 

*  The  judgment  of  the    High    Court  icu 
delivered  as  folloics  by — 

Couch,  C.7.— We  are  of  opinion  that  tfae 
salary  may  be  attached.     A  salary  which  is 
due  for  past  services  is  a  debt  which  maj  be 
attached  under  section  i-^d  ol  Act  VHL f 
1859.     It  is  not  necessary  to  determine  ' 
what  mode  it  might  be  recovered  ixom 
Government  if  not  paid,  but  it  would  s( 
that  an  action  would  lie  against  the  Secreti 
of  State  in  Council  for  It    [21  and  2i  \ 
c.  106,  s.  65  (P.  and  O.  S.  N.  Co.  r.  Secrd 
of  State   for  India,  $    Bombay  H.  C  K^ 
Appendix,  1 5)].     Notwithstanding  the  dooW 
expressed  in  the  case   in  Fulton,  page  ^K 
We   are   informed   that    it    has   been  and  is 
the   practice   on    the    Original   Side  of  iw 
Court  to  attach  the  salary  oi  an  officer  of  tw 
Government  after   it  has  become  due.   m 
Act  VI.  of  1849,  there  is  an  exerapiion  fftWJ 
attachment  in  certain  cases,  and,  where  IM 
Act  is  not  applicable,  a  pension  may  be  al- 
tached  {Ex  parte  Viihalrav  Eshwanirav  4 
Bombay  H,  C.  Rep.,  A.  C,  65). 

•  13S.  No  portion  of  the  salary  of  any  person  cm. 
ployed  by  Government  should  be  paid  '^^fl/^lj 
person  in  satisfaction  of  the  decree  of  any  Civn  W  • 
The  person's  salary  is  not  legally  his  property  untin. 
is  actually  received  by  him.  and  is  therefore  "O^frl^ 
to  attachment  while  unpaid  (Advocate-Gencrais^^ 
nion,  received  with  Comptroller  (lencral  s.^o.  2W3» 
dated  17th  July  iSCy).  If  the  Judge  of  a  CourtorKrs  j 
any  deduction  from  salaries,  on  account  of  p" 
claims,  to  be  made  and  paid  to  the  CoMrt,  thfspa;^fi«P 
should  be  shown  to  him.  If  after  seeing  \t  be  still or«J^ 
the  deduction,  it  should  be  made,  leaving  it  to  the  pc  .^ 
from  whom  made  to  appeal  to  the  prober  autnonr/c» 
he  thinks  proper.  ^  r^-. 

When  such  deductions  are  made,  The  ^^^^^^, 
whom  deducted  may  sien  acquittances  for  ^^'^'^  l,. 
such  deductions,  the  Court's  receipts  being  voucnc. 
for  the  remainder.  * 
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The  28th  May  1872. 

Present : 

Ibe  Hon  ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Suit  on  Hat-chitta  Bond— Allegation  of 

Benamee. 

Case  No.  1269  of  1871. 


unnecessary  to  come  to  any  conclusion  upon 
that  point,  he  does  say  that  the  plaintiff  had 
not  proved  that  the  money  belonged  to  him, 
and  he  therefore  refused  to  interfere. 

It  is  contended  in  special  appeal  that  the 
Judge  was  bound  to  have  gone  into  the 
whole  question  between  the  parties ;  and,  if  he 
found  the  plaintiff  to  have  some  share  in  the 
subject-matter  of  his  bond,  he  ought  to  have 
decided  what  that  share  was,  and  to  have 


the  2jfih  January  iSjj, 
Jhaikh  Xubee   Huksh  (Plaintiff),  Appellani, 


tpecial  Appeal  from   a  decision  passed  hy  I  given  him  a  decree  accordingly. 
the    Additional  Judge  of  Daccay    dated        We  think,  however,  that  as  the  case  was 
ilie  lyt/i  July   iS-jiy  affirming  a  decision    presented  to  the  Judge,  he  could  hardly  have 
f/  the   Moonsiff  of  that   district,    dated  I  given  any  other  decision  than  that  which  he 

gave.  There  is  no  doubt  that  the  first  issue 
was  not  properly  tried  by  the  first  Court, 
because,  inasmuch  as  the  bond  was  not  de- 
nied, the  plaintiff  ought  to  have  had  a  decree, 
and  if  anybody  else  were  interested,  such 
person  might  have  taken  measures  to  re- 
cover the  money  from  the  plaintiff ;  but,  as 
the  case  was  tried  in  the  Court  below  on  the 
issue  whether  the  money  was  the  plaintiff's 
or  Jehan  Bux's,  the  Judge  was  not  wrong 
when  he  found  that  the  plaintiff  had  failed 
to  prove  that  the  money  was  his,  in  refusing 
to  give  him  a  decree,  although  he  may  have 
had  some  doubts  as  to  whether  the  whole 
of  the  money   belonged   to   the   defendant 


versus 

Ilazee  Tanieezooddeen  and  others 
(Defendants),  Respondents. 

Mr,  R,  E,  Tividale  for  Appellant. 

Baboo  Door g a  Mohun  Doss  for 
Respondents. 

In  a  suit  against  T  on  a  hat'chilta  bond,  T  having 
pleaded  that  plaintiff  was  only  the  benamdar  for  J  who 
had  advanced  the  whole  money,  J  was  made  a  defendant 
tod  supported  T's  statement.  Subsequently,  R  inter- 
venedand  was  made  a  defendant  on  the  allegation  that  |  TAhon  Rnv 
Ae  money  was  half  his  and  half  J's.     As  the  bond  wa^  \  ^    "f" 


9at  denied,  plaintiff  ought  to  have  had  a  decree,  leaving 
:^ers  interested  to  proceed  against  him.  But  the  case 
vas  tried  on  the  issue  whether  the  money  was  plaintiff's 
4»rJ's,and  plaintiff  having  failed  to  prove  that  the  money 
was  his,  HELD  that  the  Judge  was  right  in  refusing  to 

S've  him  a  decree,  although  he  might  have  had  some 
mbts  as  to  whether  the  whole  of  the  money  belonged 
to  J  or  not. 

Glover,  J, — This  was  a  suit  brought  by  the 
plaintiff  against  one  Hazee  Tumeezooddeen 
on  a  hai  chitla  bond  for  601  rupees.     The 
defendant,  Tumeezooddeen,  alleged  that  the 
plaintiff  was  only  the  henamdar  for  his  brother 
Jehan  Bus,  and  that  Jehan   Bux   advanced 
the  whole  of   the  money.     On  this,  Jehan 
Bux  was  made  a  defendant,  and  he  supported 
the  defendant  Tumeezooddeen's  statements. 
In  the  course  of  this  suit,  a  third    brother 
Ruheem  Bux  intervened,  and  was  also  made 
a  defendant;    his   allegation    was  that   the 
'  money  was  half  his  and  half  Jehan  Bux's. 
Both  the  lower   Courts  agreed  in  holding 
^hat  the  plaintiff  had  no  interest   at   all    in 
ihesuit,  and  both  dismissed  it,  the  Moonsiff 
Elding  that  as    between   the   plaintiff   and 
Jehan  Bux,  which  issue,  it  seems,  was   the 
only  one  he  tried,  the  money  belonged  entire- 
ly to  the  latjer.     The  Judge  on  appeal  took 
^  the  same  point ;  and  although  he  does  not 
say  disiincily  that  the   money   belonged   to 
Jehan  Biu,  but,  on  the  contrary,  thinks  it 


There  seems  to  be  no  error  in  law  in  the 
decision  of  the  Lower  Appellate  Court,  and 
we,  therefore,  dismiss  the  special  appeal  with 
costs. 


The  ^Sih  May  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Jurisdiction  (of  Revenue  Courts)— Benamee 
Tenants— Beneficial  Owner. 

Case  No.  1355  of  1871. 

Special  Appeal  from  a   decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  4th 
September   iSyr,  affirming  a  decision    of 
the    Moonsiff'   of    Bhulpore,    dated     the 
ijth  March  iSyi. 

Hurish  Chunder  Roy  (Defendant),  Appellant^ 

versus 

Purna  Soonduree  Debia  (Plaintiff), 
Respondent. 

Baboo  Mohinee  Mohun  Roy 
for  Appellant. 

Baboo  Rash  Beharee  Ghose  for 
Respondent. 
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A  Revenue  Court  cannot  take  cofifnizance  of  a  suit 
under  Act  X.  of  1S59  to  recover  rent  from  the  defendant 
on  the  ground  that  he  was  the  beneBcial  owner ;  and  that 
the  parties,  who  were  the  osten»ible  tenants,  were  mere 
benamdars. 

KemPy  y. — This  is  a  suit  under  Act  X.  to 
recover  rent  from  the  defendant  on  the 
ground  that  he  was  the  beneHcial  owner,  and 
that  the  parties,  who  were  the  ostensible 
tenants,  were  mere  benamdars. 

The  suit  was  brought  in  the  Court  of  the 
Deputy  Collector  who  held,  and  we  think 
very  properly  held,  that  he  had  no  jurisdiction 
to  try  a  question  of  this  kind.  The  plaintiff, 
however,  appealed  to  the  Judge  who  held 
that  the  question  could  be  gone  into,  but 
instead  of  remanding  the  case  to  the  Deputy 
Collector  under  section  2,  Act  III.  of  1870 
(B.  C.)i  he  sent  it  to  the  Moonsiff's  Court  to 
be  tried  upon  the  issues  laid  down  by  him. 

We  have  held  recently  in  Special  Appeal 
No.  1 3 10  of  1871*  that  a  Re\*enue  Court  is 
not  competent  to  enter  into,  and  decide,  a 
qiiestion  of  this  kind. 

We,  therefore,  reverse  the  decision  of  the 
Judge,  dismiss  the  plaintiff's  suit,  and  decree 
the  special  appeal  with  costs. 


.The  2  8ih  May  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act  VIII.  of  Z869,  B.  C,  s.  31— Notice  of 
Deposit— Informality. 

Case  No.  1356  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dacca,  dated  the  ist  Sep- 
tember i8yi,  affirming  a  decision  of  the 
Moonsiff  of  that  district^  dated  the  joth 
June  1871. 

Kanchun  Malla  Dossia  and  others 
(Defendants),  Appellants, 

versus 

Rajendro  Chunder  Roy  Chowdhry  (Plaintiff), 

Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboos  Kalee  Mohun  Doss  and  Doorga 
Mohun  Doss  for  Respondent. 

The  omission  of  the  words  "  You  must  institute  a 
suit  in  Court  for  the  establishment  of  such  claim  or 


•  Ante,  p.  II. 


demand  within  six  calendar  months  from  tkis 
otherwise  your  claim  will  be  for  ever  barred  "  fr 
notice  of  deposit  under  s.  3*,  Act  VIII.  of  iSbg,  B.^ 
was  held  fatal  to  the  defendant's  claim  ti  the  I 
his  having  paid  his  rent  into  the  Collectorate. 

Glover y  J. — This  was  a  suit  for 
of  rent  from  Bysack  to  Kalgoon  1276,20201 
ing  to  Rs.  674-9  annas  16  gundas.  Tbepk 
ill  claimed  to  receive  that  amount  in  el( 
instalments,  and  to  calculate  interest 
ever}  one  of  those  eleven  instalments  dire 
a  default  of  payment  took  place.  The  defc 
ant,  who,  before  the  suit,  had  deposited 
amount  of  his  rent  with  the  Collector  00 
different  occasions  in  1 277,  denied  that  he^ 
bound  to  pay  in  eleven  kists,  and  cooteu 
that  he  had  paid,  as  he  was  bound  to  pay, 
four  kists.  The  Moonsiff  gave  the  defeoi 
credit  for  the  sums  paid  to  the  Collector, 
held  that,  as  he  was  bound  to  pay  his  rent! 
eleven  kists,  the  plaintiff  was  entitled  tt 
interest  on  balances  from  the  date  of  eacl 
of  these  eleven  kists,  his  (plaintiff's)  suit  i« 
the  principal  was  dismissed  with  costs;  tlK 
result  being  a  decree  in  favour  of  iheplaiot- 
iff  for  14  rupees  2  annas  only. 

l^oih  the  plaintiff  and  defendant  appcaW 
to  the  Judge,  the  plaintiff  against  the  credil 
which  the  defendant  had  got  for  his  par- 
menls  into  the  Collectorate,  the  defendant 
against  the  plaintiffs  claim  for  interest  Tb« 
Judge  held  that  the  plaintiff  was  entitled  to 
all  he  asked,  and  he  refused  to  give  credit 
to  the  defendant  for  the  money  deposited  by 
him  in  the  Collectorate.  The  defendaot's 
appeal  was  dismissed. 

In  special  appeal,  the  first  point  taken  is 
that  the  notice  to  the  plaintiff  under  see* 
tion  31,  Act  VIII.  of  1869.  B.  C,  even  sop- 
posing  it  to  have  been  slightly  incorrect,  vas 
sufficiently  formal,  and  that  the  omission  ob- 
jected to  by  the  plaintiff  was  not  snflScient 
to  authorize  the  Judge  to  throw  »^  ^"9* 
gether  aside,  and  refuse  the  plaintiff  dcfcna- 
ant  the  benefit  of  his  having  paid  his  rent 
into  the  Collectorate.  The  form  of  notice 
is  to  be  found  in  Schedule  B.  of  the  Ap- 
pendix to  the  Rent  Law,  and  the  last  two  Itnes, 
which  are  admittedly  w*anting,  are;  "»?^ 
**must  institute  a  suit  in  Court  for  the  estate- 
**  lishment  of  such  claim  or  demand  withm 
"  six  calendar  months  from  this  date,  other; 
"wise  your  claim  will  be  for  ever  ^^^}^\ 
The  Judge  has  considered  this  om\s%m  10 
be  fatal  to  the  defendant's  contention ;  an(i  w 
this  is  a  special  appeal,  no  doubt  wemustftoifl 
the  same  thing.  The  law  directs  the  notice 
to  be  framed  in  a  particular  manner ;  an  , 
the  defendant  fails  so  to  frame  it,  he  rm 
take  the  consequences  of  his  own*neglcci. 
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Regular  Appeal  from  a  decision  p.issed 
by  I  he  Subordinate  Judge  of  Beerbhoom, 
dated  the  14th  July  i8yi. 


Ram  Runjun  Chuckerbutty  (Plaintiff j, 

Appellant^ 


versus 


!  The  second  objection  is  that  the  Judge, 
aliboagh  he  has  found  that  "  the  plaintiff 
|ha^  failed  to  prove  that  he  was  entitled  to 
recover  rent  from  the  defendants  in  eleven 
'kists,"  has  still  given  a  decree  to  the  plaintiff 
1^  all  he  asked.  No  doubt,  if  the  Judge  had 
Ifoand  that,  there  would  have  been  an  end  of 
[the  case,  as  it  would  have  been  impossible 
|lD  give  the  plaintiff  a  decree  if  he  had  failed 
flo  prove  that  the  rent  was  payable  in  eleven 
I  kisis;  but,  on  turning  to  the  original  judgment 
lof  the  Judge,  we  find  that  the  words,  "the 
fplaimiS  has  failed  to  prove  that  he  is  enti- 
f  tied  to  receive  rent  by  eleven  kists,  *'  refer  to ,     ,^  •     ^u  ^  ^u   i        /-     ^  ^i.      u  *  j 

,  *n,y.  w  iv*,w»  ^  '     *       /  ,^  »  '       It  appearing:  that  the  lower  Court,  though  requested 

JL  judgment  of  the   MoonSlft  or  Bhanga,  and  |  ^y  the  plaintiff  to  send  for  the  records  of  a  former  suit. 
K  these   words  are  an  extract  from  that   judg-  '  the  decree  in  which,  it  was  alleged,  afforded  important 

^inent.  In  fact,  as  pointed  out  by  the  learned  evidence  in  support  of  the  case,  had  not  sent  for  the 
uibtii..      All  iAv,<,  MO  ys.3  •"^-^^         /  papers  or  considered  them,  the  case  was  remanded  at 

•  Counsel  for  the  plamtlfr,  respondent,  it  >  that  late  stage  for  the  lower  Court  to  take  that  decree 
would   have  been   impossible   for  the   Judge     into  consideration,  and  pass  a  decision  in  the  case. 

to  have  decreed  the  plaintiff's  appeal,  and  ,  Glover,  J. — 'This  was  a  suit  by  the  plaint- 
to  have  held,  at  the  same  time,  that  he  was  j  jff,  against  a  number  of  defendants,  for  con- 
not  entitled  to  receive  his  rents  in  eleven  kists.  ■  tribution.  The  present  appeal,  however,  is 
The  Judge  has  upheld  on  this  point  the  judg-    brought  by  the  plaintiff  against  two  only  of 


Gopee  Ballub  Chuckerbutty  and  another 
(Defendants),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Nil  Madhub  Sen  for  Respondents. 


meot  of  the   first   Court,   in   which   it  was 
found  as  a  fact,  on  the  evidence,  that  the 


these  defendants,  Gopee  Bullub  Chuckerbutty 
and  Chuckowree  Chimder  Chuckerbutty,  the 


rent  was  payable  in  eleven  kists.  It  may  be  s>ns  of  Ramkrishto  Chuckerbutty.  These 
that  the  evidence  is  of  a  flimsy  nature;  but  defendants  hold  admittedly  a  2  as.  6gs.  2  cs. 
still  both  the  lower  Courts  have  relied  upon  |  2  krs.  share  of  one-fourth  of  a  certain  Tuppeh 
it,  and  we  cannot  interfere  in  special  appeal  ^  called  KundooeetKoorayah;  and  the  question 
wiih  the  finding.  Then,  it  has  been  said  that  j  between  these  parties  is  what  is  the  amount 
this  is  a  most  vexatious  and  frivolous  suit, !  of  sudder  jumma  payable  on  that  share, 
and  that  the  plaintiff  has  really  had  all  the  !  Rs.  250  as  the  defendants  say,  or  Rs.  258, 
money  due  to  him  for  rent  by  the  defendant  I  pies  7,  as  the  plaintiff  alleges;  the  share  of 


deposited  in  the  Collectorate  treasury.     That 
may  very  well  be,  but  siill,  if  it  was  found 


these  defendants  being  1 1  gs.  2  cs.  2  krs.  of 
the  entire  lot,  the  sudder  jumma  of  which 


that  the  plaintiff  was  entitled  to  receive  his  .  is  Rs.  6,864-15. 

rent  in  eleven  kists,  and  that  the  notice  of        The  Subordinate  Judge  decided  in  favour 

deposit  was  informal,  it  is  impossible  for  us  in  |  of  the  defendants — namely,  that  the  sudder 

special  appeal  to  say  that  the  Judge   was  1  jumma  was  Rs.  250  only. 

wrong  in  carrying  that  finding  to  its  legi-        For   the   appellant  it   is   urged,    that  the 

timate  conclusion,  and  in  refusing  to  give    Subordinate  Judge  had  taken  an  improper 

the  defendant  credit  for  the  deposits  which  j  view  of  the  evidence ;  that  the  roobocarry  of 

he  made  in  improper  form  in  the  CoUectoraie.    the  Collector,  dated  the  i9ih  of  May  1870, 


There  is  nothing  wrong  in  law  in  the  decision 
of  the  Lower  Appellate  Court,  and  we  cannot 
interfere. 

The  appeal  is  dismissed  with  costs. 


The  28ih'May  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
•  Judges, 

Evidence — Remand. 

.    Case  No.  252  of  1871. 


was  no  evidence  against  the  plaintiff  as  to 
the  amount  of  the  shares  in  the  Government 
revenue,  and  that  the  kubooleut,  which  showed 
distinctly  that  the  defendants  were  bound  to 
pay  the  sum  claimed,  had  not  been  properly 
considered  by  the  lower  Court. 

It  seems  to  us  unnecessary  to  go  at  any 
length  into  this  particular  evidence,  or  into 
the  reasons  for  which  the  Subordinate  Judge 
decided  as  he  did,  because  we  find  that  there 
is  (we  will  not  say  on  the  record,  because 
there  is  no  certainty  that  the  paper  was  ever 
filed)  evidence  which,  if  true,  most  distinctly 
proves  the  plaintiffs  case.  This  evidence  is 
the  record  of  a  contribution-suit  decided  on 
the  23rd  of  September  1863,  between  the 

e 


128 


Civil 


THK    WXKKLY    RKPORTER. 


Rulings, 


>*t  XVIIL 


father  of  the  present  plaintiff  and  Ramkrishio, 
the  father  oi  tiio  present  defendants,  in  which 
it  was  decided,  as  between  tht-S'-*  [>arties,  ihai 
the  rem  of  the  defendants;'  siiare  wa«!  Rs.  258, 
pies  7.  Of  course,  if  this  evidence  could  be 
shown  to  be  properly  on  the  record,  cadei 
quicslio.  the  point  woul  \  be  settled  in  favour 
of  the  plaintiff ;  but,  although  there  is  a  peti- 
tion by  the  plaintiff  to  the  Subordinate  Judge, 
dated  the  iiih  of  June  1871.  in  which  the 
Subordinate  Judge  is  requested  to  send  for 
the  papers  of  that  case  which  were  at  that 
time  in  the  mohafezkhana  of  his  own  Cnurt, 
we  do  not  find  in  the  Subordinate  Judge's 
decision  any  notice  that  he  either  sent  for 
the  papers  or  considered  them  ;  the  decision 
is  dated  nearly  a  month  later,  or  the  14th  July 
1871,  but  it  nowhere  proceeds  upon  the 
evidence  afforded  by  this  decree.  It  appears 
to  us  that,  considering  the  very  great  impor- 
tance of  this  piece  of  evidence  to  the  plaintiff, 
and,  inasmuch  as  he  did  all  he  could  in  the 
first  instance  to  have  that  evidence  considered 
by  the  Subordinate  Judge,  the  case  should  be 
reconsidered  even  at  this  late  stage  of  the 
case.  This  litigation  has  been  very  much 
protracted,  and  the  suit  has  already  been 
remanded  once  before  by  this  Court,  but  we 
should  not  be  doing  our  duty,  in  the  face  of 
evidence  like  this,  if  we  prevented  the  plaint- 
iff's having  the  advantage  of  it.  It  is  not 
as  if  he  were  now  bringing  it  forward 
for  the  first  time,  or  as  if  it  was  a  newly- 
discovered  document,  in  which  case  he 
would  have  had  to  proceed  by  way  of  re- 
view in  the  lower  Court;  but  it  is  clear 
that  he  asked  that  this  document  might  be 
sent  for,  and  considered  before,  the  decision 
of  the  case,  and  we  have  no  doubt  whatever 
that  he  has  a  right  to  its  production.  It 
may  be  said,  of  course,  that  the  rather  sudden 
production  of  this  paper  now  in  the  appel- 
late stage,  even  although  that  hie  produc- 
tion is  not  the  fault  of  the  plaintiff  but 
that  of  the  Court  below,  is  calculated  to 
take  the  defendants  by  surprise,  and  to  pre- 
vent all  possibility  of  their  rebutting  that 
evidence  if  it  be  possible  for  them  to  rebut 
it;  and  therefore,  on  the  whole,  we  are  of 
opinion  that  however  undesirable  it  may  be 
that  this  litigation  should  be  further  pro- 
tracted, and  although,  judging  from  the 
wording  of  this  decree  of  1863,  the  amount 
of  the  sudder  jumma  has  already  been 
settled  by  a  competent  Court,  we  think  it 
but  fair  that  the  defendants  should  have  an 
opportunity  of  giving  their  own  version  of 
this  decree,  and  of  showing,  if  possible,  that 
it   has   since   become   null   and   void,    thai 


i  it  has  been  reversed  by  a  competent  Court, 

I  or  th.it,  for  some  reason  or  other,  it  does  not 

I  affect   the   plaintiff's   case    now.     The  case 

I  will  go  back  to  the  Subordinate  Judge,  in 

order  that  he  may  take  this  docament  into 

considerarion,  and,  after  giving  the  defendants 

I  an    opnottunity   of    making   any    objeciions 

they  can,  with  reference  to  it,  10  pass  a  fresh 

'  decision    in  the  case.     Costs  to  follow  the 

t  result. 


The  28th  Mav  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Ckitf 
Justice,  and  the  Hon'ble  \V.  Ainslie,  Judge. 

Small  Cause  Court — Jurisdiction — Damages— 
Payment  un^ler  fraudulent  Concealment  and 
Misrepresentation. 

Reference  to  the  High  Court  l)y  the  Offi- 
ciating Jud^e  of  the  Small  Cause  Court 
at  Moorshedabad,  dated  the  8th  April 
18^2, 

Fatima  Begum  (Plaintiff) 

versus 

Syed  Moosa  (Defendant). 

A  suit  to  recover  Rs.  300  paid  by  plaintiff  to  dcfend- 
I  ant  under  a  fraudulent  concealment  of  the  fact  that 
I  defendant  was  engrag^ed  as  mookhtear  for  another  party 
\  who  had  brought  a  suit  against  plaintiff,  and  upon  a 
I  fraudulent  misrepresentation  by  defendant  that  he  was 
,  conducting  plaintiff's  case,  when,  in  fact,  he  was  actings 
i  for  the  opposite  party  was  held  to  be  substantially  a 
'  suit  to  recover  damages  for  the  injury  sustained  by 
'  plaintiff  by  reason  of  the  fraudulent  concealment  and 
misrepresentation,  and  to  be  cognizable  by  a  Small 
'  Cause  Court. 

Case. — Under  the  provisions  of  section  22 
\  of  Act  XI.  of  1865,  I  have  the  honour  to 
I  refer  the  following  point  of  law  which  has 
arisen  in  the  trial  of  the  above  case  for  the 
decision  of  the  High  Court  :— 
I      One  Wahed  Ali  instituted  a  suit  against 
I  Fatima  Begum  in  the  Court  of  the  Subor- 
dinate Judge  of  this  place,   and    employed 
Syed  Moosa  as  his  mookhtear  to  look  after 
the  case.     Fatima  Begum,  who  is  a  respect- 
able   Mahomedan    lady,    not   knowing   that 
Syed  Moosa  was  the  mookhtear  of  Wahed 
Ali,  appointed  him  her  general  agent  (am- 
mookhtear)  to  conduct  that  case  and  other 
cases ;  and  Syed  Moosa,  falsely  representirig 
to  her  that  lie  was  conducting  thfe  case  in 
her  favour  while  he  was  actually  ^oing  the 
business  of  the  opposite  party,  accepted  from 
Fatima  Begum's  servant  the  sum  of  %Rs.  300 
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fees,  she  having;  ordered  paymenl  of 
mt  under  a  mistake.     (Ja  these  al- 
Fatima   Begum   now   sues    Syed 
jave  a  refund  of  the  said  Rs.  300. 
J  point  on  which  the  opinion  of  the 
j^  Court  is  solicited  directly  bears  on  the 
lure  of  the  suit  as  laid  down  in  the  plaint, 
order  to  avoid  any  possible  misconception, 
is  necessary  that  a  verfialim  translation  of 
e  plaint  should  here  be  given  :  — 
•'Fatima    Begum,   widow   of  Nawab   Syed 
**  Golam  Moorteja,  &c.,  &c.,  Plaintiff. 
"  Syed  Moosa,  mookhiear,  &c.,  &c., 
*•  Defendant. 
'•Suit    to    recover    Rs.    300,    being   the 
''amount  fraudulently  accepted. 

"  The  defendant,  having  concealed  the  fact 

"that  he  was  engaged  as  a  mookhtear  for 

"Wabed  All  in  Case  No.  87  of  1870,  which 

''  the  latter  had  instituted  against  me  in  the 

'•Court  of   the   Subordinate  Judge  of  this 

"district,   was  appointed  my  Atn-mootihtear 

'to  conduct  that  case  and  other  cases  in  my 

"behalf,  and  giving  me  to  understand  that 

"he  was  conducting  the  case  for  me,   he, 

**tbe  defendant,  by  such  false  representa- 

"  tions,  fraudulently  accepted  Rs.  300  on  the 

"28th  April  1871  from  my  tiarpurdaz,  and 

''granted  a   receipt,  but  the  defendant  was 

"actually    the   mookhtear   of   my  opposite 

"party  in  that  case;  and  being  present  in 

'*  Court  and  at  other  places,  has  done,  and  has 

"yet  been  doing,  acts  hostile  to  me,  and  none 

**in  my  favour.     The  facts  being  brought  to 

"my  knowledge  on  the  3rd  of  May  last,  1 

*'have    dismissed    the   defendant   from    my 

''service   on   the  4th  May  by  presenting  a 

"petition    in   the    Court   of  the   Judge.     1 

"institute  this  suit  to  recover  the  Rs.   300, 

'*  which     the    defendant    has    fraudulently 

''taken." 

The  point  on  which  the  reference  has 
become  necessary  is,  whether  the  suit,  as  laid 
down  in  the  plaint,  is  co2;nizable  by  the  Small 
Cause  Court.  In  other  words,  whether  it 
comes  under  any  of  the  classes  of  suits  enu- 
roerated  in  section  6  of  Act  XI.  of  1865, 

it  is  obvious  that,  if  it  is  at  all  a  suit  under 
sectioa  6,  it  can  only  be  so,  because  it  comes 
under  the  category  of  "  claimi  for  m  jney  due 
on  bond  or  other  contract." 

The  question,  therefore,  is  reduced  to  this, 
whether  the  suit  is  from  its  nature  a  suit 
based  on  contract. 

The  gist  of  the  action,  as  far  as  it  can  be 
gathered*  from  the  plaint,  is  fraud  and  mis- 
represenftition  on  the  part  of  the  defendant, 
^d  misuke  on  the  part  of  the  plaintiff. 
This  cise  is  perfectly  distinct  and  clearly 


distini^uishable  from  trie  case  where  one  sues 
to  recover  money  from  his  servant  who  had 
acceoted  it  on  the  agreement  to  work,  but  has 
not  worked.  Here  the  law  would  imply  a 
contract  on  the  part  of  the  servant  to  return 
the  money.  In  the  present  case,  the  plaintiff 
perhaps  would  not  like  to  have  her  work 
done  through  the  defendant,  even  if  he  were 
ready  to  serve  her  and  to  resign  the  service 
of  Wahed  Ali,  as  she  has  now  no  confidence 
in  the  defendant. 

If  the  defendant  were  absolutely  to  neglect 
his  duty  to  the  plaintiff,  and  were  not  the 
mookhtear  of  Wahed  Ali,  perhaps  the  plaint- 
iff would  not  have  sued  to  recover  the 
Rs.  300.  The  suit  has  been  instituted,  because 
the  defendant,  at  the  time  of  accepting  the 
service  of  the  plaintiff,  did  not  tell  her  that 
he  was  the  mookhtear  of  the  opposite  party, 
and  because  the  deienddinl yraudulently  took 
the  Rs.  300,  and  then  acted  /or  the  opposite 
party. 

If  the  plaintiff  is  entitled  to  get  a  refund  of 
the  money,  she  will  bi'si  entitled  on  the 
broad  principle  of  justice  and  equity,  and  not 
because  there  was  an  implied  contract. 

There  is  a  vast  difference  between  tacit 
or  implied  co.uracts  and  ^//(Z^/'-contracts. 
The  distinction  is  so  clearly  explained  by 
Sir  Barnes  Peacock  in  his  judgment  in  the 
wcll-kno.vn  cas6  of  Ram  Bux  Chitlangee 
V.  Modh>o  Suddun  Paul  Chowdhry  (7 
Weekly  Reporter  377)  by  happy  quotations 
from  standard  works  that  it  is  perfectly  need- 
less on  my  part  to  dwell  on  it. 

It  is  settled  in  that  case  that  the  contracts, 
spoken  of  in  section  6  of  Act  XI.,  refer  only 
to  contracts,  properly  so  called,  and  to  implied' 
contracts,  but  not  to  y/^^j-Z-contracts,  which 
are  no  contracts  at  all.  Here  I  will  quote  a 
portion  of  the  quotation  appearing  at  page 
383  of  the  Weekly  Reporter,  Volume  VII  : 
**  B.it  a  quj,si-zo\\\x\z\.  is  not  a  contract  at  all. 
"The  C()mmones:  sample  of  the  class  is  the 
"  relation  subsisting  between  two  persons, 
"  one  of  whom  has  paid  money  to  the  other 
**  through  mistake.  The  law,  consulting  the 
''interests  of  morality,  imposes  an  obligation 
"on  the  receiver  to  refund,  but  the  very 
"  nature  of  the  transaction  indicates  that  it  is 
*•  not  a  coiiiract,  inasmuch  as  the  convention, 
"the  most  essential  ingredient  of  contracts,^ 
"is  wanting." 

The  present  suit  is  a  suit  on  f/uasi-con- 
tract.  A  defendant  in  a  suit  of  the  present 
nature  would,  under  the  Civil  Law,  be  com- 
pelled to  restore  the  money  by  a  condictio 
indebiti^  and  the  plaintiff  in  this  case  ought, 
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in  my  opinion,  to  go  to  the  ordinary  Civil 
Court  for  redress. 

Although  ihe  question  in  the  case  above 
noticed  was  whether  a  suit  for  contribution 
was  cognizable  by  the  Small  Cause  Court,  it 
was  broadly  laid  down  that  all  suits  based  on 
the  general  principles  of  equity,  and  not  on 
contract,  were  not  cognizable  by  the  Small 
Cause  Court. 

As  the  result  of  the  case  will  affect  the 
defendant  professionally,  in  order  that  there 
may  not  be  any  defect  of  jurisdiction  :  and  as 
the  Court,  where  the  plaint  will  be  liled,  not 
being  bound  by  a  judgment  of  this  Court, 
may  take  a  different  view  of  the  case  on  the 
point,  1  have  thought  it  proper  to  refer  the 
matter  to  the  High  Court  for  an  authoritative 
decision. 

As  the  case  has  been  pending  since  August 
last,  I  humbly  request  that,  if  convenient,  you 
will  kindly  cause  an  early  date  to  be  fixed  for 
the  disposal  of  this  matter  by  the  Court. 

The  judgment  of  the  High  Court  it: as 
delivered  as  follows  by — 

Couch,  C.J. — The  ground  of  action  staged 
in  the  plaint  is  that  the  defendant,  by  fraudu- 
lently concealing  from  the  plaintiff  the  fact 
that  he  was  engaged  as  mookhtear  for  Wahed 
Ali,  the  opposite  party  in  the  case  in  which 
the  plaintiff  was  defendant  in  the  Court  of  the 
Subordinate  Judge,  induced  her  to  appoint 
the  defendant  her  mookhtear  to  conduct  that 
case  and  other  cases,  and  that,  by,  it  is  said, 
giving  her  to  understand  that  he  was  con- 
ducting the  case  for  her,  he  fraudulently 
obtained  Rs.  300  from  her  karpurdaz.  The 
word  *'  accepted "  in  the  plaint  obviously 
means  "  obtained.''  Then  it  is  alleged  that 
the  representation  that  he  was  conducting  the 
case  for  her  was  false ;  that,  in  fact,  he  was 
actually  the  mookhtear  of  the  opposite  party  ; 
and  that,  instead  of  doing  anything  in  her 
favour,  and  conducting  her  case,  he  had  done, 
and  was  doing,  acts  hostile  to  her.  The  plaint 
then  states  that  he  had  been  dismissed  from 
her  service  by  presenting  a  petition  in  the 
Court  of  the  Judge,  and  claims  to  recover 
the  Rs.  300  which  he  had  fraudulently  taken. 

Now,  that  is  substantially  a  suit  to  recover 
damages  for  the  injury  that  she  had  sus- 
tained by  reason  of  the  fraudulent  conceal- 
ment of  the  fact  that  he  was  the  mookhtear 
of  the  opposite  party  in  the  other  suit,  and 
fraudulent  misrepresentation  that  he  was 
conducting  her  case,  when,  in  fact,  he  was 
doing  nothing  of  the  kind,  but  was,  in  reality, 
acting  for  the  party  who  had  instituted  the 
suit  against  her.    That  appears  to  us  to  be 


a  suit  which  was  cognizable  by  the  Court 
of  Small  Causes,  not  as  founded  upon  anf 
implied  contract,  but  as  a  suit  for  damages 
occasioned  by  the  false  representation  or 
fraudulent  concealment  by  the  defendant 
Whether  she  had  sustained  more  damages 
than  Rs.  300  is  not  material.  She  ciaioa 
Rs.  300  as  damages ;  and  (if  her  statemeois 
be  true)  those  dao^ages  she  is  clearly  entitled 
to,  as  that  sum  was  entirely  lost  to  her,  and 
she  got  no  advantage  whatever  from  it.  Tiw 
question  before  us  is  not  what  amount  of 
damages  she  is  entitled  to  recover,  hot 
whether  the  suit  is  of  the  nature  cognizable 
by  the  Small  Cause  Court. 

Ttie  plaintiff  will. have  a  certificate  of 
the  costs  incurred  by  her  in  this  Court, 
which  we  fi.x  at  Rs.  16. 


The  28th  May  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Ghatwalee  Land— Fraud  by  Zemindar— Grant 
of  Mokarruree— Rig^bt  of  Suit  (by  Govem- 
ment)  —Limitation. 

Case  No.  1275  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Manbkoom, 
dated  the  20th  July  rSyi,  affirming  a 
decision  of  the  Moonsiff  of  thai  district^ 
dated  the  jOth  December  iSjo. 

Petumbur  \)zy  (one  of  the  Defendanli), 

Appellant, 

versus 

Juggunnath  Roy  Ghatwal  (Plaintiff), 
Respondent, 

Baboo  Mohinee  Mohun   Roy  for  Appella^*- 

Baboo  Unnoda  Pershad  Banerjec  for 
Respondent. 

Where  a  zemindar  sold  a  ghatwalee  mehal  as  a  W 
mehal,  and  not  merely  his  right  to  receive  the  quit-rent 
from  the  ghatwal,  and  the  vendee  in  collusion  with  the 
former  ghatwal  granted  him  a  mokurruree  tenure,  thiis 
changing  the  nature  of  the  tenure  from  a  ghatwaic* 
into  Amdl  tenure:  H  P.  LD  that  the  Government  had  a 
right  to  sue  so  as  to  maintain  its  own  nominee  in  posses- 
sion of  the  land  as  ghatwal,  and  that  the  limitatKH}  ot 
sixty  years  was  applicable  to  such  a  suit. 

A'emp,  7.— One  of  the  defendants,  Petum- 
bur, is  the  appellant  before  the  C(»ttrt  The 
plaintiff's  case  was  that  the  whole  of  the 
mouzah  Beejpore   was  a  ghatwalee  tenure, 
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and,  as  such,  the  plaintiff  was  in  possession 
of  it,  and  that  the  defendant,  having  insti- 
tnted  a  suit  a^inst  him  for  misappropriation 
of  some  wood,  obtained  a  decree,  and  thereby 
dispossessed  him.  He,  therefore,  now  brings 
this  suit  for  possession.  Originalk,  the 
Government  were  arrayed  amongst  the  de- 
fendants, but  the  Moonsiff  very  properly 
made  the  Government  co-plaintiffs,  inasmuch 
as  the  Government  were  materially  affected 
by  the  result  of  the  suit. 

The  defendant  Petumbur  urged  that  the 
sail  was  barred  by  lapse  of  lime,  and  on  the 
merits  that  niouzah  Bee j pore  was  not  a 
ghatwalee  mouzah  but  a  nidi  mouzah,  and 
that  they,  the  defendants,  had  always  been  in 
possession  by  virtue  of  a  deed  of  sale  exe- 
cuted by  the  zemindar  of  Chatna  on  the  26th 
of  Kartick  1238  B.  S. 

The  Moonsiff  gave  the  plaintiff  a  decree, 
holding  that  the  suit  was  not  barred,  and  that, 
as  the  plaintiff  had  proved  that  he  was  in 
possession  as  ghatwal,  he  was  entitled  to 
such  decree. 

Petumbur  alone  appealed  to  the  Judge. 
He  contended  in  appeal  that  the  Government 
had  improperly  been  made  a  plaintiff,  that  no 
possession  by  the  original  plaintiff  had  been 
proved  within  twelve  years,  and  that  the 
plaintiff's  ancestors  were  only  in  possession  of 
the  mouzah  as  his  (the  defendant's)  ryots,  and 
not  as  ghatwals,  and  that  the  ishumnovisees 
filed  were  fictitious,  and  had  been  declared 
invalid  by  a  decision  of  the  Court. 

On  the  main  question,  whether  the  mou- 
zah was  mJ/ or  ghatwalee,  the  Judge  found 
that  it  was  ghatwalee.      He   observed   that 
the  zemindar   of  Chatna  filed  two   ishum- 
novisees, one,    of   the    year  180+,   and'  the 
other,  of  the  year   1808;  that,  in  the  latter 
ishumnovisee,  mouzah  Beejpore  was  a  ghat- 
walee mouzah,  and  that  in  a  decision  passed 
by  the  Court  of  Sudder  Dewany,  dated  the 
7th  November  1858,   in    which    case    Raj 
Anand  Lall  Singh's  widow  was   appellant, 
and  Gunee  Lall  Roy  respondent,  it  was  held 
thai  the  list  of  1804  was  a  spurious  one  and 
that  of  1808  genuine.     The  Judge,  therefore, 
held  on  the  evidence  that  mouzah  Beejpore 
was  a  ghatwalee  and  not  a  miii  mouzah. 
He  then  goes  on  to  observe  that  the  defend- 
ant, appellant,  Petumbur,  bases  his  claim  on 
adccdofsale,datedihe26ihof  Kartick  1238, 
executed  in  favour  of  the  defendant's  father 
^ytheRajmhof  Chatna,  and  urges  that  the 
wspondentf  the  plaintiff,  was  his  ryot;  that 
*»  fell  into  arrears,  and  that  his  tenure,  a 
Bwkarrar^  one,  was  sold  and  purchased  by 
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him,  the  defendant,  Petumbur,  when  he  ob- 
tained khas  possession ;  that,  as  the  plaintiff 
cut  some  wood  in  the  jungle  appertaining  to 
the  mouzah,  he  sued  him  and  got  a  decree, 
when  the  respondent,  the  plaintiff,  on  pre- 
tence that  he  had  been  thereby  dispossessed 
of  his  ghatwalee  tenure,  brought  this  suit 
against  him,  nominally  to  recover  possession 
of  the  jungle,  but,  in  reality,  to  deprive  him 
of  the  whole  of  the  mouzah  by  getting  it  de- 
clared to  be  wholly  ghatwalee.  The  Judge, 
on  this  contention,  finds  that  there  can  be  no 
doubt  that  the  mouzah  was  ghatwalee  up  to 
the  year  183 1,  and  that  all  that  the  zemin- 
dar could  sell  was  his  right  to  receive  the 
ghatwalee  quit-rent,  amounting  to  Rs.  19-8, 
and  not  the  whole  of  mouzah  Beejpore  as  a 
mdl  mouzah.  With  reference  to  the  conten- 
tion that  the  ancestor  of  the  plaintiff  ac- 
knowledged the  right  of  the  defendant's 
father  in  the  mouzah  as  his  mdl  estate  by  tak- 
ing from  him  a  mokurruree  pottah,  and  thus 
becoming  his  ryot,  the  Judge  found  that  a 
ghatwalee  tenure  is  not  a  transferable  hold- 
ing, but  one  which  is  held  in  lieu  of  salary 
for  the  performance  of  certain  services,  in 
default  of  which,  he  is  liable  to  be  turned 
out  by  Government.  On  the  question  of  the 
mokurruree,  the  Judge  held  that  there  could 
be  no  doubt  that  the  respondent's  predeces- 
sor, by  accepting  a  mokurruree  pottah  from 
the  defendant's  father,  did  collude  with  him 
to  change  the  nature  of  the  tenure  from  that 
of  a  ghatwalee  tenure  and  convert  it  into  a 
mdl  tenure;  that,  although  the  evidence 
adduced  by  the  respondent  as  to  the  per- 
formance of  services  is  not  very  strong,  yet 
it  was  urged  that  other  ishumnovisees  had 
been  filed,  and  that  so  much  was  admitted  by 
the  pleader  for  the  appellant,  but  that  such 
ishumnovisees  were,  most  probably,  filed  by 
the  late  ghatwal  for  the  purpose  of  itiaking 
it  appear  that  he  still  held  the  mouzah  as 
ghatwal,  and  that  they  were,  the  Judge  con- 
sidered, quite  insufficient  to  prove  actual  per- 
formance of  services.  The  Judge,  then,  on 
the  question  of  limitation,  observes  that, 
although  Juggunnath  Roy's  claim  may  be 
barred  by  lapse  of  time,  and  that  his  assertion 
of  being  in  possession  of  the  mouzah  at  the 
time  the  suit  against  him  for  cutting  wood 
was  brought  has  not  been  proved,  the  limit- 
ation of  63  years  applies  as  regards  Govern- 
ment, and,  therefore,  that  the  Government  had 
a-  right  to  sue,  as  a  public  right  would  be  de- 
stroyed by  the  dispossession* of  the  ghatwal. 
The  appeal  of  Petumbur  was,  therefore,  dis- 
missed, and  the  decision  of  the  Moonsiff 
affirmed. 
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The  grounds  of  special  appeal  are,  that  the 
Judge  was  wrong  in  extending  the  period  of 
limitation,  simply  because  the  original  plaintiff 
and  the  (lOvernment  chose  to  make  common 
cause ;  that  the  right  of  the  Government,  if 
any,  was  to  the  performance  of  certain  ser- 
vices,  and  cannot,  under  any  circumstances, 
extend  to  the  possession  of  the  land :  that  the 
decision  of  the  Judge,  with  reference  to  the 
alleged  collusion  between  the  former  ghatwal 
and  the  zemindar,  is  based  entirely  upon  con- 
jecture; and  that  the  plaintiffs  have  not  been 
able  to  prove  the  precise  nature  of  the  alleged 
ghatwal  tenure. 

With  reference  to  the  first  point,  the  de- 
cision of  the  Privy  Council  to  be  found  in 
Volume  VII.  of  the  Weekly  Reporter,  page 
21,  has  been  referred  to,  viz.,  the  case  of 
Gunga  Gobind  Mondul  and  others  versus 
the  Collector  of  the  24-Pergunnahs,  Prince 
Golam  Mahomed,  and  others  In  that  case, 
the  only  right  of  the  Government  was  to  re- 
ceive its  rent,  and  the  Privy  Council  held  that, 
as  between  private  owners  contesting  inUr  sd 
the  title  to  lands,  the  law  has  established  a 
limitation  of  12  years,  and  that  the  Govern- 
ment had  no  title  to  intervene  in  such  con- 
tests, as  its  title  to  its  rent  in  the  nature  of 
jumma  is  unaffected  by  the  transfer  simply  of 
the  proprietary  right  in  the  land.  There  can 
be  no  doubt  that  that  was  a  correct  decision; 
one  ryot  transferring  to  another  would  not 
affect  the  rights  of  the  Government  or  the 
liability  of  the  land  to  rent,  and,  therefore,  the 
action  of  the  Government  in  that  case  was 
wholly  uncalled  for.  This  case  is  a  very 
different  one.  The  Government  seek  to  main- 
tain their  nominee  in  possession  of  these  lands 
as  ghatwal ;  the  Court  below  has  found  on 
the  evidence  that  this  is  a  ghatwalee  mehal 
and  not  a  mdl  mehal ;  the  Court  has  also 
found  collusion  between  the  former  ghatwal 
and  the  zemindar,  and  there  can,  we  think, 
be  no  doubt  that  that  is  true.  The  zemindar 
had  no  right  to  sell  anything  but  his  right  to 
receive  the  quit-rent  from  the  ghatwal, 
amounting  to  Rs,  1 9-8,  and  the  vendee  had 
no  right  to  create  a  mokurruree  tenure,  as  all 
that  he  purchased  was  the  right  to  these 
Rs.  19-8. 

It  appears  also  that  the  Government  in 
1867  did  assert  its  right,  which  we  may  ob- 
serve was  never  lost,  of  appointing  a  ghat- 
wal, and  a  ghatwal  was  accordingly  appoint- 
ed. It  was  nof  shown  to  us  in  the  argument 
how  the  original  character  of  this  tenure  as 
a  ghatwalee  tenure  has  been  in  any  wav 
changed  or  altered. 


We  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  Court  is  a  correct  one,! 
and  we  dismiss  the  special  appeal  with  costs. 


The   2Sth   May  1S72. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F,  A.  Glover, 

Judges, 

Benamee  Lease— Liability  of  Beneficial  LesseM 
—  Rent— Use  and  Occupancy  —  Limitatiw 
(Act  XIV.  of  Z859,  s.  z,  cL  16)— Laches- 
Interest. 

Regular  Appeals  from  a  decision  passed  hy 
the  First  ^Subordinate  Judge  of  Hooghly^ 
dated  the  12th  June  iSyi, 

Case  No.  209  of  1S71. 

Debnath  Roy  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Gudadhur  Dey  and  others  (Defendants), 
Respondents, 

Messrs,  G,  C,  Paul  and  R,  T.  Allan  and 
Baboos  Ashootosh  Dhur,  Ob  hoy  Churn 
Bosey  and  Taruck  Nath  Sen  for  Appel- 
lants. 

Baboos  Bhoivanee  Churn    Dutt  and  Bykunt 
Nath  Paul  for  Respondents.    • 

Case  No.  222  of  187U 

Pitambur  Sen  (one  of  the  Defendants). 

A  p pel  Ian  I  y 

versus 

Debnath  Roy  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Baboos  Unnoda  Pershai  Banerjee,  Kaltt 
Mohun  Doss  J  Bhowanee  Churn  Dutt,  and 
Bykunt  Nath  Paul  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Obhoy  Churn 
Bose  for  Respondents, 

Where  the  ostensible  lessees  stood  in  the  positioo  o( 
wives  to  the  alleged  beneficial  lessees,  and  it  was  im* 
probable  that  three  ladies  (one  of  whom  was  in  no  way 
connected  with,  but  was  a  perfect  stranger  to,  the  other 
two)  should  enter  into  a  transaction  involving  the  pay- 
ment of  a  bonus  amounting  to  Rs.  1 2,oco ;  ana  applying 
the  crucial  test  in  such  cases,  1 2>.,the  source  from  wb'^ 
the  consideration-money  came,  and  finding  that  the 
money  had  not  been  supplied  by  the  ostensible  lessees, 
and  looking  to  the  fact  that  there  was  no  proof  beyond 
the  vague  and  unsatisfactory  statements  of  two  of  the 
husbands  that  the  ladies  had  any  separate  funds  of  their 
own  from  which  they  could  have  paid  this  large  bonus» 
as  well  as  to  the  very  unsatisfactory  explanation  given 
by  the  two  husbands  for  not  producing  their  account- 
books,  which  would  have  shown  at  onc^  how  and  by 
whom  the  consideration- money  was  paM.  and  t<7  tfie 
nature  of  the  dealings  with  the  property  by  the  three 
husbands  :  Held  that  the  case  was  benamee  ;  and  that, 
though  the  lessees  had  $}\  along  received  tbe  rent  itom 
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Ihe  ostensible  lessees,  yet  when  the  tenure  had  passed  1 
Avajrby  sale  in  execution  of  a  decree  to  a  third  party,  | 
jod  the  lessor  was  unaBle  to  recover  from  them  any 
pt^er,  he  was  entitled  in  equity  to  claim  the  rent  from 
^  beneficial  lessees. 

ffsLO,  also,  that  this  not  beingf  a  suit  for  rent,  but  for 
compeosation  for  the  use  and  occupancy  of  the  lands 
4enu5ed,  the  limitation  which  governed  the  case  was 
tiiatofsix  years  prescribed  by  cl.  16,  s.  1,  Act  XIV. 
of  1859- 

The  lessors  having  known  that  the  ladies  were  the 
nominal,  and  the  husbands  the  beneficial,  lessees,  were 
held  disentitled  to  interest. 

Ktmp,  y, — In  appeal  No  222,  Pi  tarn  bur 
Sen,  one  of  the  defendants,  is  the  appellant. 
In  appeal  No   209,   the    plaintiffs   are   the 
appellants.     As  the  appeal  of  Pitambur  Sen 
opens  out  the  main  question  in  issue  in  this 
case,  that  appeal  was  taken  up  first     The 
plaintiffs,  who  are  the  zemindars,  sue  various 
defendants,  some  of  whom  have  not  appealed. 
The  defendants  may  be  divided  into  the  three 
classes,  namely,   1st,  the  female  defendants 
(No.  2)  Sabitra  Soonduree  Dossee,  (No.  4) 
Nubo  Coomaree  Dossee,  and  (No.  6)  Rughoo 
Mohinee  Dossee.     The  2nd  class  are  the  de- 
fendants (No.    1)    Gudadhur  Dey,   (No.    3) 
Gonesh  Chunder  Dey,  and  (No.  5)  Pitambur 
Sen,  the  aopellant  before  us.     Class  No.  3 
includes  Nubo  Kristo  Mookerjee,  who  has 
purchased  from  some  of  the  defendants. 

The  snit  of  the  plaintiffs  is  briefly  to  this 
edectlKhat  a  7- anna  lo-gunda  share  of  lot 
Tripoorapore  is  their  zemindaree  right;  that 
the  three  defendants,  Gudadhur  Dey,  Gunesh 
Chunder  Dey,   and   Pitambur  Sen  took   a 
mowrosee  ijara-lease  from  the  plaintiffs  in 
the  names  of  their  wives,   the  defendants 
Nos.  2,  4,  and  6,  the  date  of  the  lease  being 
the  29th  Srabun   1271,  and  their  allegation 
is  that  the  beneficial  lessees  were  the  male 
defendants  Nos,   i,  3,  and  5,  and  that  the 
names  only  of  the  female  defendants  Nos.  2, 
4t  and  6,  were  used.    The  plaint  then  goes 
on  to  state  that  a  share  amounting  to  one- 
third  of  the  said  lease,  standing  in  the  name 
of  Nubo  Coomaree,  has  been  purchased  by 
tl«  defendant,  Nubo  Kristo,  and  that  the 
same  defendant  has  purchased  also  the  one- 
thn-d  share  standing  in  the  name  of  Sabitra 
Soonduree.    The  plaintiffs  then   go  on  to 
8*ate  that,  not  being   well  aware  that  the 
uiale  defendants  were  the  beneficial  lessees, 
^  as  no  registration  of  their  names  had 
wen  made    in  their  zemindaree  serishta, 
they  proceeded  for  the  rent  of  the  lease  as 
*^*"*^  the  female  defendants,  who  were  the 
^euftble  lessees ;  that  they  obtained  decrees 
»ft  separate'nnmbers  under  the  provisions  of 
Act  X.  of  1859  against  the  ostensible  lessees 
00  account  of  the  rent  of  the  said  lease ;  that, 


out  of  the  decrees  so  obtained,  they  have 
realized  the  whole  amount  of  the  decree 
No.  16,  and  Rs.  4,800  out  of  the  sum  due 
under  the  decree  No.  75,  and  Rs.  4,500  out 
of  the  amount  due  under  the  decree  No.  1  ; 
but  that  the  decree,  which  they  obtained  for 
Rs.  15,212-11-15  under  No.  992,  is  still 
wholly  unsatisfied ;  that,  in  execution  of  the 
decree  No.  1,  the  property  in  arrear  was  put 
up  for  sale,  and  that  a  parfy  of  the  name  of 
Panch  Cowree  Rukheet  put  in  a  claim  on 
the  15th  of  December  1868,  alleging  that  he 
had  purchased  the  property  in  execution  of 
a  decree  obtained  by  the  2-anna  lo-gunda 
sharer  of  the  zemindaree,  and  that  he  was 
in  possession  under  that  sale  of  the  whole 
16  annas  of  the  rights  and  benefits  of  the 
ijara  of  the  mehal ;  that  in  1868  the 
Deputy  Collector  of  Howrah,  on  the  ground 
that  the  property  in  arrear  could  not  again 
be  sold  by  auction  in  satisfaction  of  the 
plaintiffs*  claim  under  the  decree  No.  992, 
allowed  Panch  Cowree  Rukheet^s  claim,  and, 
therefore,  the  plaintiffs  were  unable  to  bring 
the  tenure  to  sale;  that,  upon  this,  the  plaint- 
iffs invoked  the  aid  of  the  High  Court 
under  the  1 5th  section  of  the  Charter  by  way 
of  motion  to  set  aside  the  order  of  the 
Deputy  Collector  of'Howrah,  but  that  the 
High  Court  refused  to  interfere;  that,  as 
there  was  no  other  property  of  the  ladies, 
defendants,  who  are  the  ostensible  but  henamee 
holders  of  the  lease,  from  which  the  plaint- 
iffs can  recover  the  amount  due  to  them 
for  rent,  and  which  has  been  decreed  to  them 
under  the  decree  No.  992,  they  proceed  in 
this  suit  to  recover  the  amount  due  from  the 
beneficial  lessees,  namely,  the  defendants 
Gudadhur  Dey,  Gunesh  Chunder  Dey,  and 
Pitambur  Sen,  and  their  vendee  Nubo  Kristo 
Mookerjee.  The  plaintiffs  state  that  their 
cause  of  action  arose  on  the  date  on  which 
their  motion  under  section  15  of  the  Charter 
was  rejected  by  the  High  Court,  namely, 
on  the  1 6th  July  1869.  The  claim  is  from 
the  year  1273  to  the  year  1275.  Attached 
to  the  plaint  is  an  account  setting  forth  a 
statement  of  the  claim  of  the  plaintiffs. 
It  appears  that  the  sum  claimed  in  this  suit, 
namely,  Rs.  17,241,  is  thus  divided,  namely, 
principal  Rs.  12,700  and  interest  Rs.  4,541. 
The  principal  is  for  arrears  from  Falgoon 
to  Choitro  1273,  Rs.  2,500;  for  the  whole  of 
the  year  1274,  Rs.  8,000;  and  from  Bysack 
to  Kartick  1275,  ^s.  2,200 — ^total  principal 
Rs.  12,700.  The  plaint  does  not  appear  to 
have  been  verified  by  the  plaintiffs  themselves, 
but  by  Hara  Chand  Roy,  their  general 
mookhtear  and  Tahsildar. 
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It  is  not  necessary  for  us  lo  notice  the 
written  statements  of  any  of  the  defendants, 
with  the  exception  of  the  defendant  before 
us  in  appeal,  namely,  Pitambur  Sen.  There 
are  several  pleas  in  bar  raised  by  this  de- 
fendant which  we  shall  notice  in  a  subsequent 
portion  of  our  decision.  The  main  plea, 
namely,  whether  his  wife  Rughoo  Mohinee 
was  the  lessee  of  the  property  in  dispute  in 
her  own  right,  or  whether  she  was  benamee 
for  her  husband,  is  raised  in  the  following 
way  by  the  defendant  Piiambur  Sen  in  his 
written  statement,  viz,:  "That  he  did  not 
take  any  ijara  of  the  said  lot  Tripoorapore 
in  his  wife's  name,  and. that  he  was  not  in  the 
enjoyment  of  the  rights  and  benefits  of  that 
lease." 

The  Subordinate  Judge  of  Hooghly,  Baboo 
Grish  Chunder  Gbose,  raised  the  following 
issues  in  bar:  ist,  whether  the  plaint 
discloses  any  cause  of  action;  2nd,  whether 
the  provisions  of  section  2  of  the  Code  of 
Civil  Procedure  bar  the  hearing  of  this  suit ; 
jrd^  whether  the  provisions  of  the  rent-law 
operate  as  a  bar  to  the  admission  of  this 
suit;  ^M,  whether  there  is  a  misjoinder  of 
causes  of  action  ;  and,  5M,  whether  the  suit 
is  barred  by  the  Law  of  Limitation.  On  the 
facts  the  following  issues  were  raised : 
/j/,  whether  the  defendants  Xos.  i,  3,  and  5, 
that  is  to  say,  the  male  defendanis.  Gudadhur 
Dey,  Gunesh  Chunder  Dey,  and  Pitambur 
Sen,  are  the  real  lessees,  a^d  whether  the 
ijara  was  a  benamee  transaction  in  the 
names  of  their  respective  wives,  the  defend- 
ants Nos.  2,  4,  and  6;  2nd,  whether  the 
amount  claimed  is  recoverable  from  the  de- 
fendants, and,  if  so,  which  of  them  are  liable, 
how  and  to  what  extent  ?  Then  there  is  an 
issue  with  reference  to  Xubo  Kristo  which 
we  do  not  think  necessary  to  refer  to,  inas- 
much as  Nubo  Kristo  is  not  before  the  Court. 
Mr.  Paul  appeared  for  him,  but  eventually 
we  were  informed,  and  this  appears  to 
admit  of  no  doubt,  that  no  cross-appeal 
has  been  preferred  by  Xubo  Kristo,  who, 
from  what  we  can  see,  appears  to  have  gone 
over  to  the  plaintiffs'  side;  and  a  ^M  issue 
was,  who  is  to  be  made  liable  for  the  costs 
of  the  defendants  who  were  unnecessarily 
brought  before  the  Court. 

The  Subordinate  Judge,  after  giving  in 
detail  the  allegations  of  the  plaint,  and  briefly 
though  sufficiently  the  pleas  raised  in  the  ' 
written  statements  of  the  various  defendants, 
proceeds  to  dispose  of  the  issues  in  bar;  but 
as  already  stated,  we  shall  remark  upon  this 
part  of  the  case  in  the  latter  part  of  our 
judgment. 


We  think  that,  in  this  case,  as  the  real  pot| 
in  issue  is  whether  the  defendants,  Gudadhl 
Dey,   Gunesl^  Chunder  Dey,  and  Pitaml 
Sen,  are  the  beneficial  lessees,  and  as  if 
issue  be  found  against  the  plaintiffs,  it  isck 
that  the  whole  of  the  plaintiffs'  case  mast  fa 
we  ought,  in  the  first  instance,  to  decide 
question. 

The  case  has  been  tried  very  carefully 
the  Subordinate  Judge,  Baboo  Grish  Cbondf 
Ghose.     He  has  taken  considerable  pains 
this  case  to  arrive  at  a  proper  conclasion 
this  question.     \lt  commences  by  observioj^ 
that  the  onus  is  on  the  plaintiffs ;  and  that  it 
is  so,  has  not  been  disputed  before  us;  the 
plaintiffs  having  through  their  pleader  clearly 
admitted   that  the  onus  of   proving  that  the 
female  defendants  are  merely  nominal  lessees, 
and  that  their  husbands  were  the  beneficiai 
lessees,  is  on  the  plaintiffs.     The  Subordinate 
Judge  then  says   that  the    main  test  to  be 
applied  to  a  case  of  this  kind  is  to  ascertain 
from  what  source  the  consideration-mooef 
came,  and  then  to  ascertain  who  really  enjoyed 
the   rents  and    profits    of  the   lease.    The 
Subordinate  Judge  remarks  that  it  is  admitted 
on  all  sides  that  1 2,000  rupees  were  paid  as 
the   bonus  for  this   lease,  and  it  is  further 
admitted    that  the    ostensible    lessees,  the 
female  defendants,  are  the  wives  of  the  male 
defendants,  Nos.  i,  3,  and  5,  and  the  rAtion* 
ship  between  the  ceslui  que  trust  and  trustee 
being  that  of  husband  and  wife  furnishes  a 
strong  presumption  as  to  the  truthfulness  of 
the  plaintiffs'  contention  that  the  husbands  are 
the  real  lessees,  and  that  the  wives  are  only 
the  benamdars  of  th^ir  husbands.    On  the 
question  as  to  who  supplied  the  consideration- 
money,  namely,  the  12,000  rupees  paid  as 
bonus  for  the  lease,  the  Subordinate  Judge  ob- 
serves that,  considering  all  the  circumstances 
of  the  case  and  weighing  the  whole  of  the 
evidence  adduced,  it  is  clear  that  Gudadhur, 
Pitambur,  and  Gunesh  were  the  real  parties 
who  paid  the  consideration  ;  that  it  appeared 
to  him  upon  the  evidence  adduced  that  the 
ladies  had  no  joint  funds  or  joint  dealings 
from  which  the  money  was  supplied ;  and,  on 
the  contrary,  it  was  proved  that  their  hus- 
bands had  joint  dealings,  and  that  the  plaint- 
iffs' witnesses  proved  that  the  consideration- 
money  was  paid  by  the  husbands  and  with 
their  joint  funds.     The  Subordinate  Judge 
then  proceeds  to  dispose  of  the  plea  which 
was  raised  in  his  Court,  namely,  that  these 
ladies  had  received  large  sums  of  money  in 
gift  from  their  respective  fathers*  and  their 
respective  husbands.  The  Subordinate  Judge 
states  that  these  allegations  might  Kave  com* 
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metided  themselves  lo  him  had  they  been  in 
any  way  corroborated  by  the  production  of 
:.  account-books,  and  that  the  female  and  male 
\  defendants  had  both  failed  to  produce  any  ac- 
[  count-books,  and  that  their  excuses  for  the 
\  EiOQ-prod action  of  these  accounts  were  very 
nosaiisfactont',   and   that  there  was  nothing 
on  the  record  in  the  shape  of  evidence  to 
show  the  existence  of  any  sireedhun  of  these 
female  defendants  from  which   they   could 
have  supplied  the  consideration-money ;  that 
in  order  to  remove  any  doubts  on  this  point, 
he,  the  Subordinate  Judge,  ordered  the  female 
defendants  to  be  examined  under  commission, 
that  summons  were  served  and  a  commission 
issued ;  but  that  the  female  defendants  would 
not  give  their  evidence  or  show  any  good 
cause  for  non-compliance  with  the  Court's 
order  on  the  subject  of  their  examination. 
The  Subordinate  Judge  considers  the  recu- 
sancy of  the  female  defendants  to  be  a  very 
suspicious  circumstance,  or,  as  he  observes,  a 
fact  "pregnant  with  serious  doubts."     He 
seems  to' think  that  they  were  afraid  to  come 
forward  and  give  their  evidence,  inasmuch 
as  they  probably  could  not  declare  on  oath 
that  ihey  commanded   large   funds   in   the 
shape  of  sireedhun  from  which  they  could 
have  supplied  the  funds  for  obtaining    the 
lease  in  question ;   that,   if  they  had  such 
separate  funds,  they  niust  have  kept  account- 
booic^and  that,  if  they  had  kept  those  books, 
:   why  had  ihey  shrunk  from  producing  them  ; 
that,  although  Pitambur  Sen  had   deposed 
that  his  wife  had  separate  funds,  the  Subor- 
dinate Judge  did  not  credit  his  averment; 
that  the  male  defendants  had  given  no  satis- 
factory account,  although  they  were  examined 
in  Court  on  this  point  as  to  why  they  could 
not  file  their  accounts  ;  that  the  excuse  which 
they  made  for  not  producing  these  accounts, 
namely,  that  they  were   in  a  state  of  dis- 
arrangement,  "c^f>i  V9^"   was  a  frivolous 

ud  unsatisfactory  excuse,  and  that,  therefore, 
on  the  whole  of  the  evidence,  it  appeared  clear 
to  the  Subordinate  Judge  that  the  money 
paid  as  bonus  for  this  lease  came  from  the 
defendants  Gudadhur  Dey,  Gunesh  Chunder 
^^,  and  Pitambur  Sen,  and  that  their 
wives  had  nothing  whatever  to  do.  with  it.; 
md  ihen,  with  reference  to  the  question  of 
possession  and  enjoyment  of  the  rents,  that 

J^  appeared  that  whatever  was  collected  from 

^t  ijara-mehal  was   remitted   to  the  male 

^efendam%  who  made,  either  personally  or 

through  their  agents,  all  settlements  in  con- 

^*«^on  with  the   ijara;  that  all   law-suits 

^ttc  personally  conducted  by  them,  and  all 


moneys  drawn  from  Court  by  them;  that 
there  are  two  letters,  dated  respectively  the 
27th  Chyet  1274  and  29th  Chyet  1274, 
written  .by  Pitambur,  which  were  admitted 
by  Pitambur,  and  which  prove  to  a  certain 
extent  that  Pitambur,  and  not  his  wife,  is  the 
beneficial  lessee ;  that  these  letters  were  writ- 
ten at  a  time  when  Pitambur  could  have  had 
no  real  motive  for  concealing  the  real  facts  from 
Nubo  Kristo  to  whom  the  letters  were  ad- 
dressed ;  and  that,  therefore,  it  is  evident  and 
clear  that  the  possession  of  the  ijara  was 
with  the  male  defendants,  and  not  with  the 
female  defendants. 

With  reference  to  the  first  plea  in  bar,  the 
Subordinate  Judge  was  of  opinion  that  it  was 
very  clear  that  the  beneficial  lessees,  and  not 
their  trustees  or  benamiars,  must  be  called 
upon  to  show  why  they  should  not  pay  to  the 
plaintiffs  the  rent  due  from  the  mehal  they 
have  held  possession  of;  and  as  the  plaintiffs 
cannot  recover  what  is  due  to  them"  from  the 
male  defendants  who  were  in  possession  of  the 
property,  without  resorting  to  the  Civil  Court 
which  alone  is  competent  to  grant  the  equit- 
able relief  which  the  plaintiffs  ask,  they  have 
therefore  a  right  to  come  into  the  Civil 
Court. 

On  the  second  plea  in  bar,  namely,  whether 
the  suit  is  barred  under  the  provisions  of 
section  2  of  Act  VIII.  of  1859,  the  Court 
was  of  opinion  that  the  parties  to  this  suit 
being  different  from  those  who  were  sued  in 
the  Court  of  the  Collector  for  rent,  and  that, 
as  the  plaintiffs  seek  to  establish  their  present 
claim-  as  against  the  beneficial  lessees,  the 
defendants  Nos.  1 ,  3,  and  5,  and  as  the  women 
have  been  brought  into  the  suit  more  as  pro- 
formd  defendants  than  for  any  other  purpose, 
this  suit  is  therefore  not  barred  under  sec- 
tion 2. 

Then  on  the  third  issue  in  bar,  the  Sub- 
ordinate Judge  found  that  the  provisions 
of  the  rent-law  do  not  operate  as  a  bar 
to  the  admission  of  this  suit;  that,  under 
the  rent-law,  the  question  of  who  was 
the  beneficial  lessee  could  not  be  decided 
by  the  Revenue  Court,  and,  therefore,  that  this 
suit  has  been  properly  brought  in  the  Civil 
Court  to  determine  that  question. 

On  the  question  whether  there  was  any 
misjoinder  of  causes  of  action,  the  Subordin- 
ate Judge  found  that  there  was  no  such 
misjoinder,  and  we  may  observe  that  this 
question  has  not  been  pressed  in  any  way 
before  us. 

On  the  fifth  issue  in  bar,  namely,  whether 
the  suit  is  barred  by  the  Law  of  Limitation, 
the  Subordinate  Judge  found  that  a  portion 
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A  Revenue  Court  cannot  take  cognizance  of  a  suit 
under  Act  X.  of  iSsgto  recover  rent  from  the  defendant 
on  the  ground  that  he  was  the  beneficial  owner ;  and  that 
the  parties,  who  were  the  ostentible  tenants,  were  mere 
benatndars. 

/Temp,  y. — This  is  a  suit  under  Act  X,  to 
recover  rent  from  the  defendant  on  the 
ground  that  he  was  the  beneficial  owner,  and 
that  the  parlies,  who  were  the  ostensible  | 
tenants,  were  mere  henamdars. 

The  suit  was  brought  in  the  Court  of  the 
Deputy  Collector  who  held,  and  we  think 
very  properly  held,  that  he  had  no  jurisdiction 
to  try  a  question  of  this  kind.  The  plaintiff, 
however,  appealed  to  the  Judge  who  held 
that  the  question  could  be  gone  into,  but 
instead  of  remanding  the  case  to  the  Deputy 
Collector  under  section  2,  Act  III.  of  1870 
(B,  C),  he  sent  it  to  the  Moonsiff's  Court  to 
be  tried  upon  the  issues  laid  down  by  him. 

We  have  held  recently  in  Special  Appeal 
No.  i3ioof  1871*  that  a  Rex'enue  Courtis 
not  competent  to  enter  into,  and  decide,  a 
qiiestion  of  this  kind. 

We,  therefore,  reverse  the  decision  of  the 
Judge,  dismiss  the  plaintifi's  suit,  and  decree 
the  special  appeal  with  costs. 


.The  28th  May  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act  VIII. of  Z869,  B.  C,  s.  31— Notice  of 
Deposit — I  nf ormality. 

Case  No.  1356  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  ist  Sep- 
tember iSyiy  affirming  a  decision  of  the 
Moonsiff  of  that  district^  dated  the  joth 
June  i8yt. 

Kanchun  Malla  Dossia  and  others 
(Defendants),  Appellants, 

versus 

Rajendro  Chunder  Roy  Chowdhry  (PlaintilTj, 

Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboos  Kalee  Mohun  Doss  and  Doorga 
Mohun  Doss  for  Respondent. 

The  omission  of  the  words  "  You  must  institute  a 
suit  in  Court  for  the  establishment  of  such  claim  or 


•  Ante,  p.  35. 


demand  within  six  calendar  months  frona  this  dati^ 
otherwise  your  claim  will  be  for  ever  barred  '*  from  1 
notice  of  deposit  under  s.  3s  Act  VIII.  of  1869,  B.  C^ 
was  held  fatal  to  the  defendant's  claim  to  the  benefitfli 
his  having  paid  his  rent  into  the  Collector^te. 

Glover,  J. — Tins  was  a  suit  for  arrean 
of  rent  from  Bysack  to  Falgoon  1276,  amoaal:'- 
ing  to  Rs.  674-9  annas  16  gundas.  The  plajnt* 
iff  claimed  to  receive  that  amount  in  eleven 
instalments,  and  to  calculate  interest    upon, 
ever)  one  of  those  eleven  instalments  directlf 
a  default  of  payment  took  place.  The  defend* 
ant,  who,  before  the  salt,  had  deposited  the 
amount  of  his  rent  with  the  Collector  on  few 
different  occasions  in  1 377,  denied  that  he  vas 
bound  to  pay  in  eleven  kists,  and  contended 
that  he  had  paid,  as  he  was  bound  to  pay,  in 
four  kists.     The  Moonsiff  gave  the  defendant 
credit  for  the  sums  paid  to  the  Collector,  bot 
held  that,  as  he  was  bound  to  pay  his  rent  in 
eleven   kists,   the   plaintiff  was    entitled   to 
interest  on  balances  from  the  date   of  each 
of  these  eleven  kists,  his  (plaintiff's)  suit  for 
the  principal  was  dismissed  with  costs ;  the 
result  being  a  decree  in  favour  of  the  plaint- 
iff for  14  rupees  2  annas  only. 

lioth  the  plaintiff  and  defendant  appeaieil 
to  the  Judge,  the  plaintiff  against  the  credit 
which  the  defendant  had  got  for  his  pay* 
ments  into  the  Colleclorate,  the  defendant 
against  the  plaintiff's  claim  for  interest.  The 
Judge  held  that  the  plaintiff  was  entitled  to 
all  he  asked,  and  he  refused  to  give  credit 
to  the  defendant  for  the  money  deposited  by 
him  in  the  Collectoraie.  The  defendant's 
appeal  was  dismissed. 

In  special  appeal,  the  first  point  taken  is 
that  the  notice  to  the  plaintiff  under  sec* 
lion  31,  Act  VIII.  of  1869,  B.  C,  even  sup- 
posing it  to  have  been  slightly  incorrect,  was 
sufliciently  formal,  and  that  the  omission  ob- 
jected to  by  the  plaintiff  was  not  sufficient 
to  authorize  the  Judge  to  throw  it  alto- 
gether aside,  and  refuse  the  plaintiff  defend- 
ant the  benefit  of  his  having  paid  his  rent 
into  the  Collectorate.  The  form  of  notice 
is  to  be  found  in  Schedule  B.  of  the  Ap- 
pendix to  the  Rent  Law,  and  the  last  two  lines, 
which  are  admittedly  wanting,  are;  "You 
'*  must  institute  a  suit  in  Court  for  the  estab- 
''  lishment  of  such  claim  or  demand  within 
"  six  calendar  months  from  this  date,  other- 
"wise  your  claim  will  be  for  ever  barred." 
The  Judge  has  considered  this  omission  to 
be  fatal  to  the  defendant's  contention  ;  and  as 
this  is  a  special  appeal,  no  doubt  we  must  hold 
the  same  thing.  The  law  directs  the  notice 
to  be  framed  in  a  particular  manner;  and,  if 
the  defendant  fails  so  to  frame  it,  he  must 
take  the  consequences  of  his  own^'ueglect. 
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Regular  Appeal  from  a  decision  p.issed 
by  the  Subordinate  Judge  of  Beerbhoom, 
dated  the  14th  July  187  /. 


Ram  Runjua  Chuckerbutty  (Plaintiff}, 

Appellant, 


versus 


CJopee  BaUub  Chuckerbutty  and  another 
(Defendants),  Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Nil  Madhub  Sen  for  Respondents. 


The  second  objection  is  that  the  Judge, 

Wibough  he  has  found  that   "the   plaintiff 

^.ba^  failed  to  prove  that  he  was  entitled  to 

recover  rent  from  the  defendants  in  eleven 

^iists,"  has  still  given  a  decree  to  the  plaintiff 

p>r  all  he  asked.     No  doubt,  if  the  Judge  had 

f  iband  that,  there  would  have  been  an  end  of 

the  case,  as  it  would  have  been  impossible 

Kto  give  the  plaintiff  a  decree  if  he  had  failed 

p  to  prove  that  the  rent  was  payable  in  eleven 

\  kisis;  but,  on  turning  to  the  original  judgment 

[of  the  Judge,  we  find  that  the  words,  "the 

j  plaintiff  has  failed  to  prove  that  he  is  enii- 

f-tled  to  receive  rent  by  eleven  kistS,  "  refer  to  j^  appearln.? that  the  lower  Court,  though  requested 
'  a  jadgraenl  of  the  Moonsiff  of  Bhanga,  and  1  ^y  the  plaintiff  to  send  for  the  records  of  a  former  suit, 
'  these  words  are  an  extract  from  that  judg-  1  the  decree  in  which,  it  was  alleged,  afforded  important 
L         .      t     e     .  -.-.j^.*.  K..  tUo  laorriAH  '  evidence  in  support  of  the  case,  had  not  sent  lor  the 

rmenl.     In  fad,  as  pomted  out  by  the  learned     ^^^^^^  ^^  considered  them,  the  case  was  remanded  at 

^    Counsel     for     the     plaintiff,     respondent,     it  I  that  late  stage  for  the  lower  Court  to  take  that  decree 
would   have   been   impossible   for  the   Judge  ,  into  consideration,  and  pass  a  decision  in  the  case. 

to  have  decreed  the   plaintiff's  appeal,  and  .      Glover,  J, — This  was  a  suit  by  the  plaint- 
lo  have  held,  at  the  same  time,  that  he  was  |  iff,  against  a  number  of  defendants,  for  con- 
not  entitled  to  receive  his  rents  in  eleven  kists.    tribuiion.     The  present  appeal,  however,  is 
The  Judge  has  upheld  on  this  point  the  judg-  I  brought  by  the  plaintiff  against  two  only  of 
ment  of  the    first  Court,   in   which   it  was  I  these  defendants,  Gopee  Bullub  Chuckerbutty 
found  as  a  fact,  on  the  evidence,  that  the  j  and  Chuckowree  Chunder  Chuckerbutty,  the 
rent  was  payable  in  eleven  kists.     It  may  be    s>ns  of    Ramkrishto   Chuckerbutty.     These 
that  the  evidence  is  of  a  flimsy  nature;  but ;  defendants  hold  admittedly  a  2  as. 6gs.  2  cs. 
still  both  the  lower  Courts  have  relied  upon  |  2  krs.  share  of  one-fourth  of  a  certain  Tuppeh 
it,  and  we  cannot  interfere  in  special  appeal  \  called  Kundooeet  Koorayah ;  and  the  question 
with  the  finding.    Then,  it  has  been  said  that  |  between  these  parties  is  what  is  the  amount 
this  is  a  most  vexatious  and  frivolous  suit,  \  of  sudder  jumma    payable   on   that  share, 
and  that  the  plaintiff  has  really  had  all  the  I  Rs.  250  as  the  defendants  say,  or  Rs.  358, 
money  due  to  him  for  rent  by  the  defendant    pies  7,  as  the  plaintiff  alleges;  the  share  of 
deposited  in  the  Collectorate  treasury.     That    these  defendants  being  1 1  gs.  2  cs.  2  krs.  of 
may  very  well  be,  but  still,  if  it  was  found    the  entire  lot,  the  sudder  jumma  of  which 
that  the  plaintiff  was  entitled  to  receive  his    is  Rs.  6,864-15. 

rent  in  eleven  kists,  and  that  the  notice  of  ]      The  Subordinate  Judge  decided  in  favour 
deposit  was  informal,  it  is  impossible  for  us  in  ]  of  the  defendants— namely,  that  the  sudder 
special  appeal  to  say  that  the   Judge   was  j  jumma  was  Rs.  350  only, 
wrong  in  carrying  that  finding  to  its  legi-  '      For   the   appellant  it   is   urged,   that  the 
liraate  conclusion,  and   in  refusing  to  give    Subordinate  Judge  had  taken  an  improper 


the  defendant  credit  for  the  deposits  which 
he  made  in  improper  form  in  the  Collectorate, 
There  is  nothing  wrong  in  law  in  the  decision 


interfere. 
The  appeal  is  dismissed  with  costs. 


view  of  the  evidence ;  that  the  roobocarry  of 
the  Collector,  dated  the  i9ih  of  May  1870, 
was  no  evidence  against  the  plaintiff  as  to 


The  28ih'May  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
•  Ju^g^^' 

Evidence— Remand. 
.    Case  No.  252  of  1871. 


of  the  Lower  Appellate  Court,  and  we  cannot    the  amount  of  the  shares  in  the  Government 

revenue,  and  that  the  kubooleut,  which  showed 
distinctly  that  the  defendants  were  bound  to 
pay  the  sum  claimed,  had  not  been  properly 
considered  by  the  lower  Court. 

It  seems  to  us  unnecessary  to  go  at  any 
length  into  this  particular  evidence,  or  into 
the  reasons  for  which  the  Subordinate  Judge 
decided  as  he  did,  because  we  find  that  there 
is  (we  will  not  say  on  the  record,  because 
there  is  no  certainty  that  the  paper  was  ever 
filed)  evidence  which,  if  true,  most  distinctly 
proves  the  plaintiff's  case.  This  evidence  is 
the  record  of  a  contribution-suit  decided  on 
the  23rd  of  September  1863,  between  the 
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have  at  once  shown  how  and  by  whom  this 
consideration-money  was  paid ;  and  also,  look- 
ing to  the  whole  of  the  evidence  as  to  the 
dealings  with  this  property  on  the  part  of  the 
defendants,  the  husbands,  we  can  come  to 
no  other  conclusion  than  that  at  which  the 
Subordinate  Judge  has  arrived. 

We  may  observe  that,  in  a  case  of  this  de- 
scription which  involves  a  question  of  fact, 
we  ought  not  to  disturb  the  finding  of  the 
lower  Court  unless  it  was  clearly  shown  that 
the  decision  of  the  Subordinate  Judge — who, 
we  may  observe,  is  a  Hindoo  Judge  of  great 
experience  and  ability,  and  who  had  the 
witnesses  before  him,  and  was  fully  competent 
to  arrive  at  a  proper  conclusion  in  a  case  of 
this  description — was  a  wrong  decision. 

Much  stress  has  been  laid  upon  the  conduct 
of  the  plaintiffs  in  this  case.  It  is  said,  and 
truly  said,  that  they  have  all  along  treated 
these  ladies,  defendants,  as  the  real  lessees'! 
that  they  have  sued  them  for  rent ;  that  they 
have  obtained  decrees  for  rent  as  against 
them  on  various  occasions:  that  thev  have 
proceeded  to  recover  from  them  the  amount 
due  under  the  decrees ;  that  they  have  sold 
properties  in  satisfaction,  said  to  belong  to 
these  ladies,  and  that  it  is  only  when  the 
means  of  the  ladies  have  been  entirely  ex- 
hausted that  they  have  brought  this  suit  in 
the  Civil  Court  to  fix  the  liability  upon  the 
husbands,  defendants,  on  an  avermentihat  they, 
and  not  the  ladies,  are  the  beneficial  lessees. 
It  is  also  said  that  the  statement  in  the  plaint 
that  the  plaintiffs  were  not  well  aware  of  the 
benamee  rights  of  the  defendants  is  contra- 
dicted by  the  evidence  of  the  two  plaintiffs 
who  have  been  examined.  We  observe  that 
the  plaint  is  not  verified  by  the  plaintiffs,  and 
one  of  the  plaintiffs  who  has  been  examined 
appears  to  know  very  little  about  the  case ; 
but  he  admits  that  he  did  know  at  the  time 
the  lease  was  taken  that  the  names  only  of 
the  ladies  were  used,  and  that  the  husbands 
were  the  beneficial  lessees.  We  think,  how- 
ever, that  there  is  nothing  in  the  conduct  of 
the  plaintiffs  which  would  prevent  them  in 
any  way  from  raising  this  question,  namely, 
whether  the  male  defendants  were  the  bene- 
ficial lessees  or  not.  It  may  be  admitted,  we 
think,  that  a  person  may  be  responsible  in 
equity  to  pay  rent  although  not  the  legal 
tenant  and  not  legally  responsible  for  the* 
rent ;  the  equity  against  the  ceslui  que  trusts 
results  from  the  fact  cff  their  entering  into 
possession  land  enjoyment  of  the  property. 
Of  course,  the  plalotifiEs  sued  under  the  rent- 
law  the  ostensible  le)f  ^^"^  for,  under  that  law, 
the  question   of    w1"^   ^^^"    t>i'*— »»^'»ficial 


lessees  could  not  be  raised,  and,  as  long  as  the 
plaintiffs  secured  their  rent  from-the  o$ten* 
sible  lessees,  they  were  contented  lo  do  so; 
but  when  the  tenure  passed  away  by  sale  in 
execution  of  a  decree  to  a  third  party,  and 
after  the  plaintiffs  had  recovered  all  tbejr 
could  from  the  ostensible  lessees,  we  think 
that  they  were  entitled  in  equity  to  claim  the 
rent  from  the  parties  who  were  really  in 
possession  and  enjoyment  of  the  profits  daring 
the  period  for  which  the  rent  is  claimed. 
Therefore,  on  the  question  whether  this  tease 
was  taken  benamee  in  the  names  of  these 
three  ladies,  the  beneficial  lessees  being  the 
male  defendants,  Gu  ladhur  lyty^  Gunesfe 
Chunder  Day,  and  Pitarabur  Sen,  we  entirely 
concur  with  the  Subordinate  Judge  in  thie 
view  which  he  has  taken. 

Having  disposed  of  the  main  question 
between  the  parties,  we  proceed  lo  consider 
briefly  the  pleas  in  bar  raised  by  the  defend- 
ant. The  plaint  discloses  a  clear  and  dis- 
tinct cause  of  action ;  the  plaintiffs  seek  to 
make  the  defendants  liable  for  compensaiton 
for  the  use  and  occupation  of  the  land  tbe 
profits  of  which  they  have  enjoyed. 

In  the  course  of  the  argument,  it  was  con- 
tended that,  under  the  terms  of  the  kaboo- 
leut,  admitting  that  the  defendant  Pitambar 
Sen,  appellant  in  this  Court,  is  the  beneficial 
lessee,  he  is  not  liable,  and  that  the  pl^^ttffs' 
only  remedy  under  the  kubooleut  is  lo  pro- 
ceed under  section  78,  Act  X.  of  1859,  in 
ejectment.  With  reference  lo  this  conten- 
tion, which  was  not  raised  in  the  Court 
below,  we  may  observe  that  the  properties 
demised  have  passed  by  sale  at  auciion  in 
execution  of  a  decree  to  a  third  party,  that 
third  party  not  being  liable  for  the  period 
during  which  the  plaintiffs  claim  compen- 
sation. Pitambur  Sen  in  his  evidence  admits 
that  the  whole  or  16  annas  of  the  tenure 
has  been  sold;  the  only  remedy,  therefore, 
left  to  the  plaintiffs  is  to  proceed  as  they 
have  done,  namely,  to  have  it  declared  that 
the  male  defendants  are  the  beneficial  lessees, 
and  .are,  therefore,  in  equity  bound  to  pay  a 
fair  and  proper  compensation  for  the  lands 
of  the  plaintiffs  for  the  period  during*  which 
they  have  enjoyed  the  rents.  The  limitation- 
question  will  be  considered  on  the  appeal 
of  the  plaintiffs.  The  plea  of  res  adjudicata, 
which  was  not  seriously  pressed,  is  also  over- 
ruled for  the  reasons  given  by  the  Subor- 
dinate Judge.  The  parlies  to  this  suit  are 
not  the  same  as  in  the  previous  rent-sait, 
and  the  subject-m.itter  of  the  present  sail  and 
that  of  the  rent-suit  are  entirely  distinct.  We 
dismiss  the  appeal  of  Pitambur  Sen  j^rtth  costs. 
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We  now  proceed  to  deal  with  the  appeal 
of  the  plaintiffs. 

The  points  taken  are  : — 

/x/. — That  the  Subordinate  Judge  was 
irrong  in  applying  limitation  to  any  portion 
of  the  plaintiffs'  claim. 

3nd. — That  interest  oaght  to  have  been 
awarded. 

jrd. — As  to  the  question  of  costs. 
^h. — ^That  the  decree  ought  to  have  been 
a  joint  one. 

We  think  that  the  Subordinate  Judge  has 
improperly  applied  the  Statute  of  Limitations 
to  a  portion  of  the  plaintiffs'  claim.     It  is 
dear  that  this  is  not  a  suit  for  rent,  but  for 
compensation  for  the  use  and  occupancy  of 
tbe  lands  demised.     The  suit  has  been  pro- 
perly brought  in  the  Civil  Court.     It  may  be 
;tbat,  in  estimating  the  damages,  the  plaintiffs 
have  taken  the  rent  payable  by  the  lessees  as 
lepresenting  an  equitable  scale  whereby  to 
measure  the  damages ;  and  we  are  of  opinion 
i  that  this  is  a  very  fair  basis  upon  which  to 
calculate  the  compensation,  which   the  de- 
fendants, who  have  been  found   to  be  the 
I  beneficial  lessees,  are  bound  to  pay  to  their 
I  lessors,  the  plaintiffs,  for  it  must  not  be  lost 
I  sight  of  that  the  difference  between  the  rent 
I  payah)p  to  the  plaintiffs,  the  lessors,  and  the 
I  tents  enjoyed  by  the  lessees  must  have  been* 
I  considerable,  looking  to  the  large  amount  of 
I  boQus  paid.     To  a  suit  of  this  description 
I  &e  provisions  of  clause  x6,  section  i,   Act 
XIV.  of  1859,  or  six  years,  which  governs 
I  the  case,  apply,  and  it  is  clear  that,  applying 
that  clause,  no  portion  of  the  claim  is  beyond 
time.    We,  therefore,  modify  the  decision  of 
i   the  Subordinate  Judge  in  this  respect,  and 
declare  that  no  portion  of  the  claim  is  barred. 

On  the  second  point,  namely,  the  question 
I    of  interest,  we  think  that  the   Subordinate 
I    judge  was  right  in  not  awarding  any  in- 
terest.   The  plaintiffs  admit  that  they  were 
aware  at  the  time  the  properties  were  de- 
mised that  the  lady  defendants  were  nominal 
lessees,  and  that  their  husbands,  the  male 
defendants,  were  the  beneficial  lessees.     The 
plaintiffs,  with  this  knowledge  of  the  true 
^te  of  affairs,  took  no  timely  steps  to  have 
the  liability  of  the  beneficial  lessees  declared 
4ud  determined ;  they  cannot,  looking  to  their 
kches,  be  entitled  to  interest. 

On  the  t}aestion  of  costs,  a  matter  in  tbe 
dlKpetion  df  the  Court,  we  are  not  inclined 
toimerfcre  with  the  order  of  the  Subordinate 
^%  in  this  matter. 

Vol  xvin. 


On  the  last  point,  after  hearing  the  argu- 
ment, we  are  of  opinion  that  the  view  taken 
by  the  Subordinate  Judge  is  an  equitable 
one.  He  has  made  each  lessee  liable  to  tbe 
extent  of  their  enjoyment  of  the  rents.  It 
is  clear  that  the  lessees  did,  as  amongst  them- 
selves, collect  and  enjoy  the  rents  in  distinct 
shares.  To  pass  a  joint-decree,  would  be 
making  Petambur  Sen  liable  at  the  option  of 
the  plaintiffs  for  the  whole  of  the  compen- 
sation claimed,  although  he  admittedly  only 
enjoyed  one-third  of  the  rents.  Nubo  Kristo^ 
who  has  been  declared  liable  for  two-thirds, 
has  apparently  gone  over  to  the  plaintiffs, 
and  we  cannot  permit  the  plaintiffs  who  are 
seeking  equity  to  recover  the  whole  claim 
from  Petambur  Sen,  leaving  him  to  further 
litigation  in  the  shape  of  a  contribution-suit 
against  his  co-defendant  Nubo  Kristo. 
Moreover,  we  find  that  the  appeal  of  the 
plaintiffs  is  not  valued  at  Rs.  I7>24i»  but  at 
Rs.  9,541.  It  is  clear  that,  if  the  plaintiffs 
wished  to  raise  the  question  of  joint  liability, 
they  ought  to  have  appealed  on  a  stamp 
covering  the  full  amount  claimed. 

With  reference  to  the  defendant  Guda- 
dhur,  who  has  not  formally  appealed,  but 
who  is  represented  by  a  pleader,  we  are  of 
opinion  that,  as  we  have  held  that  no  portion 
of  the  plaintiffs*  claim  is  barred,  he,  Guda- 
dhur,  is  liable,  inasmuch  as,  although  be  has 
parted  with  his  interests  to  Nubo  Kristo, 
such  alienation  was  made  without  the  consent 
of  the  lessors,  the  plaintiffs,  and  cannot  be 
binding  upon  them.  If  Nubo  Kristo  has,  as 
we  are  told,  entered  into  an  agreement  to 
indemnify  Gudadhur,  so  much  the  better 
for  him  ;  but  that  is  a  matter  between  Guda- 
dhur and  his  vendee  Nubo  Kristo;  the 
plaintiffs  have  no  concern  whatever  with  any 
such  arrangement. 

The  result  is  that  the  appeal  of  Petambur 
Sen,  No.  332,  is  dismissed  with  all  costs, 
and  the  appeal  of  the  plaintiffs.  No.  209, 
decreed  in  the  modified  form  mentioned  above, 
namely,  as  regards  limitation  alone. 

We  think  that  the  plaintiffs  should  p«iy 
the  costs  of  their  appeal  in  this  Court. 
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The  3rd  May  1872. 

Present  : 

The  Right  Hon'ble  Sir  James  W.  Colvile,  Sir 
Montague  E.  Smith,  and  Sir  Robert  P. 
Collier. 

Sale  of  Property  (not  in  possession)— Cham- 
perty. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Ranee  Bhobosoonduree  Dossee 

versus 
Issur  Chunder  Dutt  and  others. 

A,  who  was  entitled  to  certain  property,  but  had  not 
the  means  to  institute  a  suit  for  the  recovery  of  the 
same,  agreed  by  deed  to  sell  B  a  moiety  thereof, 
in  consideration  of  a  sum  of  money  which  B  was  to  pay 
for  the  purpose  of  carrying  on  the  suit  in  the  names  of 
A  and  B  as  plaintiffs.  Shortly  afterwards,  A  entered  into 
a  deed  of  compromise  with  C,  who  was  the  claimant,  and 
in  actual  possession  of  the  greater  part  of  the  property 
in  question  by  which  a  portion  of  the  property  was 
divided  between  them  ;  Held,  in  a  suit  brought  by  B 
against  A  and  C,  that  the  6rst  deed  did  not  operate  as  a 
present  transfer  of  the  property,  but  only  as  an  agree- 
ment to  transfer  it  upon  certain  contingencies  which  had 
not  happened. 

This  suit  was  based  upon  a  deed  executed 
by  Jogessur  Ghose,  in  favour  of  the  plaintiff, 
in  August  1866.  The  effect  of  that  deed,  as 
far  as  it  is  material,  may  be  thus  stated  :  it 
recites  that  Jogessur  Ghose  was  entitled  to 
certain  properties  from  his  maternal  grand- 
mother, that  he  had  been  dispossessed  of  the 
whole  of  those  properties,  and  thus  pro- 
ceeds :  *'  It  is  now  necessary  to  institute  a 
"  suit  in  Court  for  the  recovery  of  possession 
"  of  the  whole  of  the  properties  consisting  of 
"  the  aforesaid  jote-jumma  talook,  &c.,  and 
"  mesne-profits ;  and,  as  I  have  not  the  means 
"to  institute  a  suit  at  my  own  expense,  I 
"  have  determined  to  sell  you  a  moiety  or  8- 
''  anna  share  of  the  1 2  annas  6  gundas  2 
'*  cowries  2  krants  of  the  above  jote-jumma, 
"  being  the  share  left  by  my  maternal  grand- 
"  mother,  to  which  I  am  entitled ;  an  8-anna 
^'  share  of  the  talook  aforesaid,  and  an  8-anna 
"  share  of  the  mesne-profits  during  the  period 
"  of  dispossession,  and  having  fixed  the  con- 
"  sideration  for  the  same  ai  Rs.  3,000,  and  re- 
"  ceived  the  purchase- money  in  cash,  I  sell 
"  the  same  to  you  and  execute  this  deed  of 
"sale.  The  said  amount  is  deposited  with 
"  Dwarkanath  Lahory,  mookhtear,  the  agent 
"  on  your  behalf,  and  all  the  expenses  of  the 
"  suit  for  dispossession,  and  my  lodging- ex- 
"  penses  shall  be  paid  out  of  that  sum.     In 

*  From  the  judgment  of  Loch  and  Mitter,  J  J.,  dated 
loth  June  1869. 


"  the  event  of  the  suit  being  decided  in  my 
*'  favour,  we  shall  each  of  us  take  the  costs* 
"  mesne-profits,  jote-jumma,  and  the  talook 
"in  the  shares  mentioned  above.  We  wili 
''both  of  us  institute  the  said  suit  in  Court 
''as  plaintiffs.  Neither  of  us  shall  be  able, 
"without  the  consent  of  the  other,  to  com- 
"  promise,  settle,  or  make,  any  adjustment 
"  whatever  of  the  case." 

It  appears  that  a  short  time  after,  in  Sep- 
tember 1866,  Jogessur  Ghose  entered  into  a 
deed,  which  may  be  termed  one  of  compro- 
mise, with  Issur  Chunder  Dutt,  who  was  the 
claimant  and   in   actual   possession   of   the 
greater  part  of  the  property  referred  to  in  the 
previous  deed,  and  that,  by  this  deed  of  com- 
promise, a  portion  of  the  property  was  divided 
between    them.     Thereupon,   this    suit    was 
brought  by  the  plaintiff.     It  is   material  to 
observe  that  it  is  not  a  suit  claiming  specific 
performance  of,  or  damages  for,  breach  of  the 
contract  entered  into  with  the  plaintiff   by 
Jogessur  Ghose,  but  that  it  is  in  the  nature 
of  an  action  of  ejectment.     It  is  a  suit  to  re- 
cover possession  of  the  property  mentioned  in 
the  first  deed  brought,  not  only  against  Joges- 
sur Ghose,  but  against  Issur  Chunder  Dutt, 
the  plaintiff,  seeking  to  recover  possession  of 
the  property  by  virtue  of  the  title  acquired 
under  that  deed,  not  only  against  Jogessor 
Ghose,  but  also  against  Issur  Chunder 'Dutt, 
whom  he  alleged  to  have  obtained  possession 
of  the  property  under  forged  conveyances. 

The  Court  below  dismissed  the  suit  upon 
a  technical  ground,  namely,  that  the  plaintiff 
could  not  sue  Issur  Chunder  without  joining 
Jogessur  Ghose  as  a  co-plaintiff.  The  High 
Court  decided,  in  their  Lordships'  opinion, 
rightly  that  this  was  not  a  proper  ground  for 
dismissing  the  suit,  and,  hearing  it  upon 
its  merits,  determined  it  in  favour  of  the 
defendants. 

The  principal  question  is  the  effect  of  the 
first  deed,  whether  it  operated  as  a  present 
transfer  of  the  property,  or  only  as  an  agree- 
ment to  transfer  it  upon  certain  contingencies 
which  did  not  happen.  In  support  of  the 
latter  contention,  the  case  was  referred  to  of 
Rajah  Sahib  Perhlad  Sein  v.  Baboo  Bud- 
hoo  Singh  (i2ih  Moore's  Indian  Appeals, 
page  275).*  Without  referring  at  length  to 
that  case,  the  circumstances  of  which  are  in 
many  respects  similar  to  those  of  the  present, 
it  may  be  enough  to  quote  a  passage  from 
mu^e  3o6,f  wherein  their  Lordihips  say  : 
*  riie    Court    below    seem    to    kave   ruled 

•  12  W.  R.,  p.  C,  6. 
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"that  the  effect  of  the  execution  of  a  bill 

"of  sale   by   a   Hindoo  vendor  is,  to  use 

"the  phraseology   of  English  law,  to  pass 

"an    estate    irrespective   of   actual   delivery 

"of    possession,    giving   to  the   instrument 

"the  effect    of   a  conveyance  operating  by 

"the  statute  of  uses.     Whether  such  a  con- 

" elusion  would  be  warranted  in  any  case  is, 

"m  their  Lordships'  opinion,  very  question- 

"able.     It  is  certainly  not  supported  by  the 

"two   cases   cited   in  the  judgment  under 

"review"  (which  are  there  referred  to),  "in 

"both  of  which  actual  possession  seems  to 

"have  passed  from  the  vendor  to  the  pur- 

"  chaser.    To  support  it,  the  execution  of  the 

"  bill  of  sale  must  be  treated  as  a  constructive 

"transfer  of  possession.     But  how  can  there 

"be  any  such  transfer,  actual  or  constructive, 

"upon  a  contract  under  which  the  vendor 

"sells  that  of  which  he  has  not  possession, 

"  and  to  which  he  may  never  establish  a  title. 

"The  bill  of  sale  in  such  a  case  can  only  be 

"evidence  of  a  contract  to  be  performed  in 

^'futuro,  and  upon  the  happening  of  a  con- 

"  tingency,  of  which  the  purchaser  may  claim 

"a  specific   performance  if  he  comes  into 

"Court  showing  that  he  has  himself  done  all 

"that  he  was  bound  to  do." 

Having  regard  to  this  case  and  to  the  pro- 
visions which  have  been  referred  to  of  the 
deed,  their  Lordships  are  of  opinion  that  it  did 
not  operate  as  a  present  transfer  of  the  pro- 
perty, but  as  an  agreement  to  trajisferso  much 
of  it  as  might  be  recovered  in  a  suit  to  be  in- 
stituted to  which  both  Jogessur  Ghose  and 
the  plaintiff  were  to  be  parties. 

This  construction  of  the  deed  disposes  of 
the  case,  for  even  if  the  plaintiff  be  entitled 
to  complain  of  breach  of  contract  by  Joges- 
sur, she  cannot  recover  under  it  possession  of 
the   property    against    Jogessur,   d:* fortiori 
she  cannot  recover  against  Issur  Chunder 
Dutl,  who  was  no  party  to  the  deed.     It  may 
be  observed  that,  even  if  this  were  a  suit 
for  specific  performance  of  the  contract,  or 
damages  for  the  breach  of  it,  it  would  have 
been  necessary  for  the  plaintiff  to  have  alleged, 
either  performance  of  her  part  of  the  contract, 
vhkh    was  the  payment  of  Rs.    3,000  to 
Dwarkanath  Lahory,  and  such  further  sums 
as  might  have  been  necessary  to  the  mainten- 
ance of  the  action,  or,  at  all  events,  that  she 
was  ready  and  willing  to  perform  this  con- 
dition, but  was  prevented  by  the  wrongful 
act  of  the  defendant.     There  are  no  such 
allegatiorft;  and,  if  there  had  been,  it  does  not 
appear  thJt  they  would  have  been  sustained 
°y  evidence,  for  the  case  set  up  on  the  part 
ot  the  platntifif  was  not  performance  of  this 


condition,  but  something  very  different,  name- 
ly, the  payment  to  the  defendant  himself  of 
this  sum  of  money — a  statement  which  is 
disbelieved  by  the  High  Court,  in  which 
disbelief  their  Lordships  concur. 

On  these  grounds,  their  Lordships  are  of  opi- 
nion that  the  judgment  of  the  High  Court 
is  right,  and  they  will  humbly  advise  Her 
Majesty  that  this  appeal  be  dismissed  with 
costs. 


The  39th  May  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainsliey 
Judge. 

Act  VIII.  of  1859, 3*  113— Appearance  of  Defend* 
ant — Time  to  produce  Evidence. 

Case  No.  1147  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Patna,  dated 
the  24th  July  i8yi,  affirming  a  decision 
of  the  Moonsiff  of  that  District ^  Dated  the 
^h  May  i8yf. 

Shaikh  Awlad  (Defendant),  Appellanty 

versus 

Shaikh  Abdool  Kureem  (Plaintiff), 
Respondent, 

Mr.  C,  Gregory  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

Where,  if  defendant  had  not  appeared,  the  Court 
would  have  been  bound  under  s.  1 13,  k(\  VIII.  of  1859, 
to  adjourn  the  hearing  to  a  future  day.on  the  ground  that 
sufficient  time  had  not  been  given  to  him  to  appear  and 
answer  to  the  suit,  it  was  held  that  his  appeann^  ought 
not  to  put  him  in  a  worse  position,  and  that  it  was  a 
reasonable  request  made  on  his  behalf  by  his  vakeel 
that  time  should  be  given  to  him  to  produce  such  evi- 
dence as  he  could  in  support  of  his  case. 

Couch,  C,J, — In  this  case,  the  summons 
to  the  defendant  to  appear  was  served  at  10 
o'clock  in  the  morning  of  the  2nd  of  May, 
and  he  was  to  appear  at  12  o'clock  on  the 
jrd.  Now,  if,  instead  of  appearing,  he 
had  stayed  away,  the  case  would  have  come 
under  section  113,  Aft  VIII.  of  1859,  which, 
says  that,  if  the  plaintiff  shall  appear  and  the 
defendant  shall  not  appear,  and  it  shall  be 
proved  to  the  satisfaction  of  the  Court  that 
the  summons  was  served  on  the  defendant, 
but  not  in  sufficient  time  to  enable  the  defend- 
ant to  appear  and  answer  to  the  suit  on  the 
day  fixed  in  the  summons,  the  Court  shall 
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postpone  the  hearing  of  the  suit  to  a 
rtiture  day  to  be  fixed  by  the  Conrt,  and  may 
direct  notice  of  such  day  to  be  given  to  the 
defendant. 

In  this  case,  we  think  that,  if  the  defendant, 
Instead  of  appearing  as  he  did,  had  not 
appeared,  the  Court  would  have  been  bound 
to  adjourn  the  hearing  to  a  future  day,  because 
sufficient  time  had  not  been  given  him  to 
appear  and  answer  to  ihe  suit.  That  being 
the  case,  his  appearing  ought  not  to  put  him 
in  a  worse  position ;  and  it  was  a  reasonable 
request,  which  was  made  on  his  behaif  by  his 
vakeel,  that  time  should  be  given  to  him  to 
produce  such  evidence  as  he  could  in  support 
<rf  the  case  that  he  put  forward.  We  say 
nothing  as  to  what  that  case  is,  or  as  to  the 
mode  in  which  he  had  stated  it  in  his  written 
statement ;  but  it  was  too  much  to  require  him 
on  so  short  a  notice  to  produce  his  evidence 
In  support  of  any  defence  that  he  might 
have. 

Looking  at  this  section,  and  seeing  that, 
in  fact,  if  he  had  not  come  at  all,  the  Court 
would  have  been  bound  to  postpone  the 
hearing;  we  think  there  is  nothing  in  his 
appearing  which  ought  to  make  any  differ- 
ence, and  it  was  a  case  in  which  it  was  really 
proper  that  the  hearing  should  be  adjourned. 
Therefore,  the  suit  must  be  remanded  to  the 
first  Court  to  be  re-heard. 


The  ist  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Solehtrnma— Constrttction— Rig:ht  of  Zemindar 
(to  collect  Tolls  and  Cesses)— Erection  of 
Khnttees  or  Fish  Market  or  Exchange)— 
Damnnm  Absque  Injoria. 

Case  No.  1381  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnapore, 
dated  ihe  14th  Septeniber  i8yi,  reversing 
a  decision  of  the  Moonsiff  of  Namal, 
dated  thf  31st  January  iSyo, 

Bhooyah  Okhoy  Narain    Doss  Mohapattur 
(one  of  the  Defendants),  Appellant^ 

versus 

Rajah  Gujendro  Narain  Roy  (Plaintiff), 

Respondent. 

Baboos  Sreenath  Doss,  Kalte  Mohun  Doss, 
igid  Grija  Sunkur  Mojoomdar  for  Appel- 
lant. 


Mr.  M.  M.   Ghose,  and  Baboos  Ashooietk  j 
Dhur,  Mohesh   Chunder   Chowdhry,  and  •« 
o  Kumla  Kant  Sen,  for  Respondent. 


Where,  by  a  solehnama  entered  into  about  loo  _ 
ago  between  plaintiff's  and  defendant's  predcce^oca| 
the  collection  of  certain  tolls  and  cesses  were  reservea  * 
to  the  zemindar  (the  plaintiff),  and  ctitaim  jtdkur  risflits 
to  the  defendants,  the  ijaradars:  Hbld  that  the  rc» 
building  of  a  khuttees  or  fish-market  or  exchan^by  Ae 
plaintiff  upon  his  own  land  (the  former  oAe  havtofr  beoi 
destroyed  during  his  minority)  was  not  in  excess  of  his 
rights,  or  in  contravention  of  the  stipulations  of  dM 
ruffanama,  and  that  though  the  establishment  of  the 
khuttees  would  divert  profit  from  the  defendants  to  the 
plaintiff,  yet  the  loss  was  a  damnum  absque  ittjurid* 

Glover,  J, — The  plaintiff,  in  this  case,  sued 
to  have  his  right  declared  to  collect  certain 
descriptions  of  tolls  or  cesses  within  certain 
boundaries,  and  to  erect  a  khuttees  on  his 
adjacent  zemindaree  land  for  the  purpK>se  oC 
collecting  these  tolls.  He  alleges  that  this 
right  had  been  regularly  exercised  by  bis 
predecessors  under  the  provisions  of  a  soleh- 
nama entered  into  between  them  and  the 
predecessors  of  the  defendants,  whereby  the 
defendants  were  restricted  to  the  julkmr 
rights  in  the  mohana.  Plaintiff  goes  on  to 
say  that,  during  his  minority,  the  Court  of 
Wards  neglected  the  right  of  erecting  khut- 
tees, and  taking  tolls  therein  in  consequence 
of  which  the  defendants  interfered  and  pre- 
vented plaintiff  from  erecting  the  khutteet 
when  he  attained  majority,  and  so  dispossess- 
ed him  of  his  right. 

It  is  admitted  that,  in  1849,  there  was  an 
Act  IV.  of  1840  award  made  between  the 
parties  and  in  favour  of  the  defendants,  and 
also  that  a  proceeding  under  section  318  of 
the  Criminal  Procedure  Code  has  resulted 
unfavourably  to  defendants. 

The  defendants  admit  plaintiff's  title  to  the 
land  on  which  he  seeks  to  erect  the  khultees, 
but  deny  his  right  to  erect  such  a  building,  or 
to  interfere  in  any  way  with  the  defendant's 
right  of  julkur.  They  also  plead  that  the 
plaintiff  has  never  exercised  the  right  he  now 
claims,  and  is  barred  by  both  special  and 
general  limitation. 

I  understand  the  word  khuttees,  as  ased 
throughout  these  pleadings,  to  mean  a  sort 
of  mart  or  exchange  to  which  fishermen 
resort  for  the  purpose  of  selling  their  fish, 
and  where  intending  purchasers  congregate. 
It  is  a  sort  of  small  bazar,  in  fact,  where 
buyers  and  sellers  of  fish  may  meet  and 
arrange  their  respective  transactions. 

The  Moonsiff  held  that,  as  neither  plaintiff 
nor  his  predecessors  had  exercise^  the  rig-ht 
now  sought  to  be  declared  for  upwards  of 
60  years,  his  claim  was  barred  by  limitation. 
He  went  on,  however,  to  decide  the^  merits  of 
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Itite  plaioiiS's  claim,  and  thought  that  he 
tfplaintifiF)  had  no  right  under  the  solehna- 
ma  to  erect  the  khutUes  or  to  take  tolls, 
bnasmach  as  that  was  a  direct  interference 
[with  the  julleas,  and  with  the  defendants' 
jllghts  oijulkur. 

The  Subordinate  Judge,  on  appeal,  reversed 
tbis  decision.  He  found  on  the  evidence 
jthat  the  plaintiff  had  been  in  possession  of 
the  right  claimed  wiihin  12  years  of  the  in- 
stitution of  suit,  and  that  his  erecting  khuttees 
ftnd  taking  tolls  or  cesses  from  parlies  fre- 
quenting it,  was  not  an  interference  with  the 
juUeas,  as  provided  against  by  the  13th  para, 
of  the  soUhnama.  He  decided  that  the 
plaintiS  had  the  right  of  using  what  was 
admittedly  his  own  land  in  the  way  he  con- 
ceived to  be  most  advantageous,  and  that  he 
ought  not  to  be  prevented  from  erecting  the 
khuUees  in  question. 

The  substantial  objection  taken  to  this 
finding  is  that  the  plaintiff  never  asked  for 
pennission  to  erect  a  khuttees  on  his  own 
knd,  and  that  the  Subordinate  Judge  has 
misunderstood  the  plaint.  There  is  a  further 
objection  as  to  the  way  in  which  the  Subor- 
dinate Judge  has  treated  the  question  of 
limitation. 

The  first  objection  has  a  very  plausible  air, 
and  I  was  at  first  inclined  to  think  it  fatal  to 
the  plaintiff's  decree.  On  further  consider- 
ation, however,  it  appears  to  me  that  the 
plaintiff's  claim  was  really  to  collect  certain 
tolls  or  cesses,  and. that,  in  order  to  do  this 
effectually,  he  claimed  to  be  permitted  to  erect 
a  khuttees.  Of  course,  as  the  land  was  his 
own,  he  had  no  occasion  to  ask  for  this  per- 
mission, except  with  reference  to  the  use  he 
meant  to  make  of  the  building  when  erected ; 
for  without  the  khuttees,  there  would  be  no 
place  for  people  to  congregate  in,  and  no  lolls 
could  be  collected. 

I  understand  his  plaint  to  mean  this : 
"Under  a  solehnama  entered  into  between 
my  predecessors  and  the  defendants'  prede- 
cessors nearly  100  years  ago,  certain  rights 
as  to  the  collection  of  tolls  and  cesses  were 
reserved  to  the  zemindar,  and  certain  y'tt/^ttr 
nghts  were  reserved  to  the  defendants,  the 
ijaradars.  To  carry  out  my  right,  it  is 
necessary  that  I  should  have  a  place  to  which 
boatmen  and  fishermen  may  resort,  and  this 
place  I  wish  now  to  re-build,  it  having 
Wn  destroyed  during  the  time  of  my  minor- 
ity. Without  a  khuttees,  I  cannot  collect 
^lat,uad^  the  solehnama,  1  am  undoubted- 
ly entitled  it)  collect,  and,  therefore,  I  include 
in  my  plaint  a  prayer  for  permission  to  erect 

8nch  a  building." 


This  was,  in  my  opinion,  the  view  of  the 
plaint  taken  by  the  Subordinate  Judge,  and 
on  that  view,  the  judgment,  though  apparent-r 
ly  confined  to  the  gjving  authority  for  building 
a  khuttees,  is,  in  reality,  a  decree  for  all  that 
the  plaintiff  asked. 

The  facts  appear  to  be  these :  The  plaint- 
iff is  the  zemindar,  and  within  his  estate  lies 
an  estuary,  or  perhaps  a  small  arm  of  the  sea, 
which  is,  by  the  terms  of  the  solehnama^ 
held  by  the  defendants  on  a  perpetual  lease 

I  at  a  yearly  rent  of  Rs.  30.  The  defend- 
ants give  permits  to  fishermen,  and  they 
have  also,  it  would  seem,  a  khuttees  or  mart 

]  within  the  limits  of  their  own  property  where 
these  fishermen,  and  probably  other  boatmen^ 
have  been  in  the  habit  of  resorting.  A  rival 
khuttees,  and  one  probably  better  situated^ 
would,  of  course,  diminish  the  defendants' 
influence  and  profits,  and  ihey  accordingly 
denounce    it   as   an  interference   with   their 

[  rights  under  the  solehnama. 

Article  13  of  the  solehnama  is  to  the 
following  effect :  "Beer  Narain  (ancestor  of 
plaintiff)  is  the  owner  of  the  mohana  (n^outh 
of  river  or  estuary),  and  he  shall  take  all  profits 
that  come  from  the  sea  (meaning  fiotsami 
jetsam,  slip-dues,  and  the  like).  There  is  no 
mohasool  tax  in  the  mohana;  but  if  therp 
be,  Beer  Narain  shall  take  it.  The  Julkur 
shall  remain  in  ij'ara  with  Modhoo  Soodun 
(defendants'  ancestor)  at  a  ye2Lt\y jumma  of 
Rs.  30,  and  Beer  Narain  shall  have  no  power 
to  interfere  wilh  the  fishermen  " 

Now,  this  document  gives  the  plaintiff 
power  to  collect  all  cesses  that  may  at  any 
time  be  leviable  in  the  mohana  or  estuary,  so 
long  as  he  does  not  interfere  with  the  defend- 
ants' fishermen.  He  might,  for  instance, 
tax  all  boats  going  and  coming,  so  long  as  he 
let  the  fishermen's  boats  alone,  and  this  pro- 
tection for  their  tenants  was  the  sole  privilege 
accorded  to  the  defendants  by  the  solehna- 
ma. In  all  other  respects  the  zemindar's 
rights  were  acknowledged  and  specified. 

What  then  does  the  plaintiff  ask  which  is 
contrary  to  the  stipulations  of  the  solehna- 
ma ?  He  does  not  interfere  with  the  fisher- 
men ;  that  is  clear.  He  does  not  force  anj^  of 
them,  or,  indeed,  any  one  else,  to  frequent  his 
khuttees]  he  merely  establishes  such  a  place 
in  a  convenient  situation  close  to  the  mohana, 
but  upon  his  own  land,  and  announces  his 
intention  of  taxing  those  who  make  use  of 
it.  In  asking  for  permission  to  do  this,  I 
do  not  see  that  he  in  any  way  exceeds  his 
rights,  or  contravenes  the  stipulations  of  the 
ruffanama.  If  the  fishermen  prefer  his 
khuttees  to  the  khuttees  of   the  defendants, 
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the  latter  cannot  complain ;  and  if  the  gene- 
ral public  of  those  parts  would  rather  attend 
bis  mart  than  the  defendants',  the  plaintiff  is 
surely  not  to  blame.  I  have  no  doubt  that 
the  establishment  of  this  khiitiees  will  divert 
profit  from  the  defendants  to  the  plaintiff,  but 
the  loss  is  a  damnum  absque  injur  id.  It 
appears  to  me  that  the  decision  of  the  Subor- 
dinate Judge  on  this  part  of  the  case,  though 
somewhat  clumsily  worded,  is  substantially 
right,  and  should  be  upheld. 

Then  as  to  limitation.  On  the  general 
question,  the  Subordinate  Judge  has  found  on 
the  evidence  that  the  plaintiff  has  proved 
possession  within  12  years,  and  his  Rnding 
cannot  be  questioned  in  special  appeal. 

It  is  objected  that  he  has  come  to  no  deci- 
sion on  the  issue  of  special  limitation,  but  I 
do  not  find  that  the  point  was  at  all  pressed 
before  him.  And  the  non-reversal  of  the 
Act  IV.  award  cannot  prejudice  the  plaintiff's 
title  if  he  has  one.  Granting  that  the  Act 
IV.  award  stands  for  ever,  the  effect  would  be 
absolutely  null  as  against  a  finding  by  a 
Civil  Court  on  the  title. 

On  the  whole,  therefore,  I  am  of  opinion 
that  the  Subordinate  Judge's  decision  is  not 
wrong  on  any  point  of  law,  and  that  this 
special  appeal  should  be  dismissed  with  costs. 

Kemp,  J. — I  concur  in  dismissing  the  spe- 
cial appeal.  The  plaint  is  not  very  explicit 
as  to  the  relief  asked  for,  but,  after  hearing 
the  argument,  and  considering  the  whole 
case,  I  think  that  the  decree*  of  the  Lower 
Appellate  Court  is  correct.  The  relief 
which  has  been  afforded,  is  not  on  the  whole 
inconsistent  with  the  case  made  out  by  the 
plaintiff. 


The  3rd  June  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice ,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Case  No.  1 192  of  1871. 

Notice  of  Enhancement—- Conveyance  of  Rent 
(by  Purchase  or  lease)— Act  X!.  of  1859,  s.  13. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Tir- 
hoot,  dated  the  22nd  May  i8yiy  reversing 

.  a  decision  of  the  Moonsiff  of  Dur- 
bhangah,  dated  the  22nd  February  rSyi, 

Khaskee  Roy  and  others  (Plaintiffs), 
Appellants, 

versus 

Furzand  All  Khan  (Defendant)i  Respondent, 


Mr.  Lingham  for  Appellants. 
Mr.  C.  Gregory  for  Respondent. 

A  person  by  whom  notice  of  enhancement  was  scr^ 
at  the  time  wheu  the  rent  was  payable  to  hire,  is  entidedt; 
either  entirely  by  a  sale,  or  partially  by  a  lease,  to  cair' 
vcy  to  the  purchaser  or  lessee  the  rent  with  the  ioddeit 
of  its  beinjs^  liable  to  enhancement  under  that  ooCtce. 
The  purchaser  or  lessee  is  not  obliged  to  serre  freA 
notice  of  enhancement. 


Couch,  CJ. — In  this  case,  the  notice  o£ 
enhancement  was  served  by  the  person  to 
whom,  at  the  time  of  the  service  of  the  notice, 
the  rent  was  payable,  and  that  appears  to  be 
what  is  required  by  the  Act.  The  question, 
indeed,  which  is  raised  here  is,  whether  the 
notice  having  been  served  by  the  person  to 
whom  the  rent  was  then  payable,  that  person 
can,  either  eniirely  by  a  sale,  or  partially  bf 
a  lease,  convey  to  the  purchaser  or  lessee 
the  rent,  with  the  incident  of  its  being  liable 
to  be  enhanced  under  that  notice.  We  do 
not  see  any  reason  that  he  should  not  be  at 
liberty  to  do  so;  there  is  nothing  in  the  Act 
which  prohibits  it.  The  enhancement  is  an 
incident  to  the  rent  which  he  conveys  away, 
and  it  would  cause  the  greatest  inconvenience, 
and  might  sometimes  cause  considerable  in- 
justice, if  it  was  not  possible  for  the  zemindar, 
who  had  given  notice  of  enhancement,  to 
make  any  disposition  of  his  property,  without 
the  whole  of  the  notices  falling  to  the  ground, 
and  the  person  who  took  from  him,  whether 
as  purchaser  or  lessee,  being  obliged  to  serve 
fresh  notices  befone  any  steps  could  be  taken 
10  enhance  the  rent.  We  cannot  think  that 
that  was  intended  by  the  Legislature,  and 
there  are  no  words  in  the  Act  which  would 
lead  us  to  suppose  that  if  was. 

With  regard  to  the  case  in  the  8 
Weekly  Reporter,  page  72,  we  cannot  help 
thinking  that  it  must  be  in  some  way  mis- 
reported,*  and  that  the  learned  Judges  did  not 
decide  what  they  are  reported  to  have  done. 
Mr.  Justice  Glover  says :  '*  When  the  notice 
"  was  served,  the  zemindar  was  in  possession 
'*  and  in  receipt  of  rent.  No  farm  had  been 
"  given,  and  the  farmer  did  not  exist.  The 
"wording  of  section  13  is  imperative,  and 
**  makes  it  absolutely  necessary  that  the 
'*  party  to  whom  the  rent  is  payable  should 
**  be  the  one  to  issue  notice."  So  far  that  is, 
exactly  what  the  section  does  say,  and  "  when 
that  notice  was  served,  the  farmer  was  not  that 
parly."  No  doubt,  the  farmer  was  not  that 
party  thtn,  and  was  not  the  pjrty  to  serve 
the  notice;  the  zemindar  was  the  party  then, 

*  The  report  has  again  been  compared  ^ith  the  origi- 
nal judgment^  and  found  to  be  perfectly  correct. 
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tod  ihe  party  to  serve  the  notice.  The 
Judges  seem  to  think  that  the  notice  must  be 
Krved,  not  by  the  party  to  whom  the  rent 
9as  payable,  out  by  the  parly  to  whom  the 
enhanced  rent  would  be  payable.  Then  they 
iay :  **  A  ruling  of  this  Court  (3  Weekly 
Seporter,  p.  157)  supports  this  view  of  the 
question ;  "  but  really  it  does  not,  and  this 
makes  us  think  there  is  some  mistake  in  the 
report,  and  that  it  cannot  be  treated  as  a  deci* 
»0R  on  this  point  in  favour  of  the  present 
respondent.* 

We  think  that  here  the  notice  was  a  good 
notice  at  the  time  it  was  given,  and  that  the 
lessee  is  entitled  to  the  benefit  of  it,  and  may 
bring  the  suit  forenhancement.  Any  defence 
which  the  tenant  might  have  against  the 
zemindar  would  be  good  against  the  lessee. 
The  tenant  is  not  in  any  way  injured  by  the 
lessee  being  allowed  to  bring  the  suit  upon 
the  notice  which  was  given  by  the  zemindar. 

The  decree  of  the  Court  below  must  be 
reversed,  and  the  suit  remanded  for  re-trial. 
The  appellant  will  have  the  costs  of  this 
appeal. 


The  3rJ  June  1872. 

Present : 

The   Hon'ble   H.    V.  Bayley   and    Dwarka- 
nath  Mitter,  Judges. 

ETidence  (Court  referring  to,  inadmissible). 

Case  No.  668  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Sylhet^  dated 
the  i^th  March  iSyi,  affirming  a  deci- 
sion of  the  Moonsiff  of  Lushkurpore^ 
dated  the  rjth  September  i86g. 

Goluck  Chunder  Doss  (one  of  the 
Defendants),  Appellant, 

versus 

Chunder  Pershad  Doss  and  another 
(Plaintiffs),    Respondents. 

Mr,  M,  M,  Ghose  for  Appellant. 

Baboo  Kumla  Kant  Sen  for  Respondents. 

In  this  case,  the  Lower  Appellate  Court  was  held  justi- 
ncd  in  referring  to  a  written  statement  which  was  not 
admissible  in  evidence. 

Miller,  y, — In  this  case,  we  are  not  pre- 
pared to  say  that  there  was  no  legal  evidence 
onihe  record  on  which  the  Lower  Courts 
could  have  come  to  the  conclusion  at  which 
they  have  arrived  after  the  remand.  There 
18  the  evidence  of  two  witnesses  at  least  which 


goes  to  prove  plaintiff's  previous  possession 
as  well  as  his  right  in  the  bheels  in  dispute. 
It  has  been  said  that  the  Lower  Appellate 
Court  has  committed  an  error  in  law  in  treat- 
ing the  written  statement  of  Dole  Gobind 
Koybutto,  who  is  a  defendant  in  this  case,  as 
evidence  as  against  the  special  appellant. 
But  the  Lower  Appellate  Court  distinctly 
Slates  in  its  judgment  that  that  statement  is 
not  admissible  in  evidence,  and  it  merely  refers 
to  it  for  the  purpose  of  remarking  that  the 
allegations  contained  in  that  written  statement 
were  fully  borne  out  by  the  testimony  on  oath 
of  the  witness  Juggurnath  Doss. 

For  the  above  reasons,  we  dismiss  this 
special  appeal,  but  without  costs,  as  no  one 
appears  for  the  opposite  party. 


Seej  W.  R.,  Act  X.  RuHnes,  and  not  Civil  Rulincrs, 
p.  157.       •  *  ^  ' 


The  4th  June  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  the  Hon'ble 
W.  Markby,  Judges. 

Small  Cause  Courts  (References  by )  —  Act  XI. 
of  1865,  s.  22— Inferences  of  fact— Privity  of 
Contract. 

Reference  to'  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  of  Sealdah  and 
Howrah,  dated  the  28th  March  18^2. 

Gujendro  Mohun  Shaha,  Plaintiff, 

versus 

The  Eastern  Bengal  Railway  Company, 

Defendants. 

Baboo  Sreenath  Doss  for  Plaintiff. 
Mr.  Fergusson  for  Defendants. 

What  a  Small  Cause  Court  Judge  is  required  to  submit 
under  section  22,  Act  XI.  of  1^65,  is  not  whether,  upon 
the  evidence  g-iven  in  the  case  which  the  Judge  has  sent 
up,  he  is  right  in  the  conclusion  which  he  has  come  to, 
but  some  question  of  law  or  usage  having  the  force  of  law, 
or  some  question  as  to  the  construction  of  a  document 
which  construction  may  affect  the  merits  of  the  decision. 
Held  in  this  case,  upon  the  facts  stated,  that  the 
Judge  was  capable  under  the  law  of  drawing  the  infer- 
ence which  he  has  drawn  that  there  was  no  privity  of 
contract  between  the  plaintiff  and  the  defendants. 

Case. — This  case  has  been  remanded*  to 
me  by  the  Honorable  Judges  of  the  High 
Court  by  their  letter  No.  374,  dated  the  23rd 
of  F'ebruary  last,  in  order  that  I  might  re- 
ceive evidence  as  to  the  liability  of  the  defend- 
ant Company.  I  have  accordingly  examined 
Messrs.  Preslage,  Agent,  Brander,  Traffic 
Superintendent,  Calder,  Chief  Accountant, 
Stewart,  in  charge  of  Inquiry  Office  of  the 
Eastern  Bengal  Railway  Company,  and  Cap- 
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tain  Scott,  Manager  of  I.  G.  S.  N.  Company, 
and  notes  of  their  evidence  and  the  document 
produced  by  them  are  forwarded  herewith 
for  the  Court's  information.  My  former  re- 
ference described  the  course  of  dealing  be- 
tween  the  two  Companies,  and  nothing  very 
material  has  now  been  elicited  in  addition  to 
what  is  stated  in  that  reference  with  regard 
to  the  relation  in  which  the  two  Companies 
stood  towards  each  other.  One  fact  has 
now  been  ascertained  which  I  did  not  consider 
it  necessary  to  inquire  into  before,  viz.,  that 
the  loss  of  the  goods  occurred  while  in  the 
bands  of  the  defendants.  This  appears  from 
the  evidence  of  Mr.  Stewart,  an  officer  of  the 
Company,  whose  duty  it  was  to  inquire  into 
such  cases,  and  who  wrote  the  letter  to 
plaintiff  inviting  an  amicable  settlement. 

I  am  still  of  opinion  that  the  defendant 
Company  is  not  liable,  notwithstanding  that 
the  loss  took  place  while  the  goods  were  in 
their  custody,  on  the  ground  that  there  was 
no  privity  of  contract  between  them  and  the 
plaintiff.  The  goods  were  delivered  by  the 
latter  to  the  I.  G.  S.  N.  Company  as  per  bill  of 
lading,  and  that  Company  undertook  to  deliver 
them  to  Sealdah.  The  relation  in  which  the 
two  Companies  stood  to  each  other  seems 
wholly  immaterial  as  far  as  plaintiff  is  con- 
cerned. The  forwarding  note  and  the  in- 
voice show  that  the  Railway  Company  took 
the  goods  over  from  the  I.  G.  S.  N.  Company 
at  Kooshtea,  and  undertook  to  deliver  them, 
not  to  the  plaintiff  or  his  consignee,  but  to 
the  1.  G.  S.  N.  Company  itself  at  Sealdah. 
It  appears  that  the  latter  Company  had  sheds 
of  their  own  on  the  premises  of  the  Railway 
Company  at  Sealdah,  and  a  man  in  charge  of 
them,  and  this  man,  assisted  by  the  Railway 
Company's  clerks,  used  to  deliver  the  goods 
on  arrival  to  the  person  (in  this  case,  the 
plaintiff)  who  produced  the  bill  of  lading. 
In  the  present  case,  the  drums  of  jute  which 
plaintiff  did  get  delivery  of  were  delivered  to 
him  by  the  Railway  Company's  servants ;  it 
appears,  however,  from  Captain  Scott's  evi- 
dence that  plaintiff  had  also  applied  for  deli- 
very to  the  I.  G.  S.  N.  Company,  but  1  do  not 
think  that  the  part-delivery  made  by  the 
defendants  clothe  them  with  any  liability,  as 
far  as  plaintiff  is  concerned,  to  deliver  the 
remainder. 

There  is  a  passage  in  Addison  on  Contracts, 
a  few  pages  further  on  than  the  extract  quoted 
in  my  former  reference,  which  seems  decisive 
of  the  point,  under  the  heading  Parties  to  be 
made  Defendants,  Carriage  of  Passengers 
and  Goods  over  distinct  lines  of  Railway, 
5th  edition,  pp.  504-5. 


There  is  this  difference  between  the  pre-  | 
sent  case  and  those  there  quoted,  that  then ' 
the  whole  of  the  freight  was  paid  to  the  Com- 
pany to  whom  the  goods  were  originally  de- 
livered, and  not  to  the  Company  who  was  to 
carry  them  to  their  ultimate  destination.      I  at 
first  felt  some  doubt  whether  acceptaoce  of 
freight  would  not  clothe  the  second  Company 
with  liability,  and  it  was  the  difBcuky  I  feh 
on  this  point  which  induced  me  to  make  the 
former  reference ;  but,  on  consideration,  I  do 
not  think  that  this  really  makes  any  differ- 
ence in  the  position  of  the  parties.      If  the 
I.  G.  S.  N.  Company,  the  original  contractees 
choose  to  assign  to  a  third  party  the  freight 
primarily  due  to  themselves,  this  surely  will 
not  make  the  assignee  liable  on  the  original 
contract  to  which  he  was  an  entire  stranger; 
As,  therefore,  I  am  still  of  opinion  that  there  is 
nothing  in  the  circumstances  of  the  case  to 
make  it  an  exception  to  the  general  rule,  that, 
when  there  is  no  privity  of  contract  between 
the  plaintiff  and  the  defendant,  no  action  can  ^ 
lie  for   its  breach,   I  have  again  dismissed 
the  case,  subject  to  the  decision  of  the  High 
Court  on  the  question  submitted. 


The  Judgment  of  the  High  Court  ivas 
delivered  as  follows  by — 

Markby^  y, — When  this  case  was  before 
this  Court  on  the  former  occasion,  we  thought 
that  the  Judge  of  the  Small  Cause  Court 
was  wrong  in  declining  to  go  into  the  case 
simply  on  the  ground  that  the  contract  was 
originally  made  with  the  India  General  Steam 
Navigation  Company,  and  there  was  no  privity 
of  contract  between  the  plaintiff  and  the  de- 
fendant. We  thought  that,  if  the  evidence 
had  been  gone  into,  it  was  possible  the  plaint- 
iff might  be  able  to  establish  that  there  was 
notwithstanding  a  contract  between  him  and 
the  Eastern  Bengal  Railway  Company,  in 
which  the  Railway  Company  were  liable  if 
the  goods  were  lost  while  in  their  custody. 
The  case  was  accordingly  sent  back  to  be 
tried.  It  has  now  come  again  to  us  with  the 
finding  that  the  goods  were  lost  while  in  the 
custody  of  the  Railway  Company,  but  the 
Judge  says  that  there  was  no  privily  of  con- 
tract between  the  plaintiff  and  the  Railway 
Company.  He  has,  therefore,  again  dismiss- 
ed the  case,  subject  to  the  decision  of  the 
High  Court  on  the  question  submitted ;  but, 
though  the  Judge  speaks  of  the  '^  question 
submitted,"  there  is,  in  fact,  no  question  sub- 
mitted for  the  opinion  of  this  Cburt.  It  has 
been  suggested  by  the  vakeel  who  appears 
for  the  plaintiff  that  the  questioii  which  is 
intended  to  be  submitted  is  whether,  upon 
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the  evidence  given  in  the  case  which  the 
Judge  has  seni  up,  he  was  right  in  coming  to 
the  conclusion  which  he  has  come  to.  Now, 
it  was  only  the  other  day  held  in  a  similar 
case,  referred  by  a  Judge  Of  the  Small  Cause 
Court  in  Calcutta,  that  this  is  not  the  proper 
form  in  which  a  case  has  to  be  submitted. 

What  the  Judge  was  required  to  submit 
under  seciion  22,  Act  XI.  of  1865,  was  some 
question  of  law  or  usage  having  the  force  of 
law,  or  some  question  as  to  the  construction 
of  a  document,  which  construction  may  affect 
the  merits  of  the  decision.    The  only  question 
which  we  can  consider  in  the  case  now  before 
us  is,  whether  upon  the  facts  stated,  the  Judge 
of  the  Small  Cause  Court  was  capable,  under 
the  law,  of  drawing  the  inference  which  he 
bas  drawn,  viz.,  that  there  was  no  privity  of 
contract  between  the  plaintiff  and  the  defend- 
aT\t.    The    propriety  of  the   inference  is  a 
question  of  fact,  not  a  question  which  we  can 
deal  with  in  a  reference  like  this.     It  seems 
to  us  that  it  was  quite  open  to  the  Judge  to 
find,  if  he  thought  proper,  upon  the  evidence 
that  there  was  no  privity  of  contract  between 
the  plaintiff  and  the   defendant.     The   evi- 
dence of  that  fact,  and  the  only  evidence  as 
far  as  we  can  see,  was  that  the  freight  was 
paid  by  the  plaintiff  to  the  defendant,  but  it 
has  been  explained  by  one  of  the  witnesses, 
the  agent  of  the  Eastern  Railway  Company, 
Mr.  Prestage,  that  this  was  an   exceptional 
arrangement   adopted   only  in  two  or  three 
cases.     The  ordinary  practice  is  stated  to  be 
thai  the  freight  is  paid  into  the  office  of  the 
I-  G.  S  X.  Company,  and  the  remuneration 
which  has  to  be  paid  by  them  to  the  Railway 
Company  is  a  matter  of  subsequent  arrange- 
nient,  and  the  reason  why  that  arrangement 
^'as  departed  from  in  the  few  cases  referred 
to  was,  that  the  Railway  Company  had  a  large 
claim  against  the  Navigation  Conipanv,  which 
the  latter  was  desirous  of  liquidating.     The 
imerpreiation  which  the  Judge  has  put  upon 
this  is  that  the  freight  was,  in  this  case,  as  in 
all  other  cases,  payable  to  the  I.  G.  S.  N. 
Umpany,  and  it  was  only  paid  to  the  Railway 
Company  under,  what  may  be  called,  a  special 
^ssignuient.     We  think,  therefore,    that  the 
J«i'«5ge  of  the  Small  Cause  Court  was  quite 
at  liberty  to  put  the   interpretation   on    ihe 

h^w'  *"^  ^^  ^"^^^^  ^^^  inference  of  fact  which 
»e  has  done  in  this  case,  viz.,  that  no  privity 
,  ^ontrac:  has  been  established  between  the 
Rmul!  and  the  defendant.     Therefore,  our 
«ci8ioa  if  that  the  decision  of  the  Judge  of 
tfte  braall  Cause  Court  should  stand. 
.J"^  Piainiiff  should  pay  to  the  defendant 
^^ogold«ohurs  as  costs  in  this  Court, 
Vol.  XVIII. 


The  5th  June  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  \V.  Ainslie, 

Judges, 

Jurisdiction  of  Civil  Courts—Partition  under 
Regulation  XIX.,  1814,  (Meaning  of). 

Case  No.  1156  of  1871. 

Special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  21st  June  iSyr,  affirming  a 
decision  of  the  Moonsiff  of  Soorujgurh^ 
dated  the  jist  August  i8jo, 

Mussamut  Bhurtun  Koeree  (Defendant), 

Appellant^ 

versus 

Tangore  Singh  (Plaintiff),  Respondent. 

Mr.  J.  S.  Rochfort  for  Appellant. 

Bah  no  Unnoda  Per  shad  Banerjee  for 
Respondent. 

It  is  beyond  the  power  of  the  Civil  Courts  to  make  a 
partition  under  Regulation  XI.X.  of  i3i4,  which  means 
an  apportionment  by  the  Revenue  authorities  of  lands 
into  share.s,  and  an  assignment  of  the  fair  and  propor- 
tionate jummas  and  areas  according  to  those  shares. 

Baylej\  J. — We  think  this  special  appeal 
must  be  dismissed  with  costs. 

It  is  admitted  that  the  question  of  the 
right  of  the  sister's  son  to  inherit  under  the 
Hindoo  law  need  not  be  adjudicated,  as  that 
point  has  been  settled  by  a  decision  of  the 
Full  Bench  in  the  case  reported  at  pao^e  49, 
Full  Bench  Rulings,  Volume  XIII.,  Weekly 
Reporter. 

The  only  point  pressed  upon  us  is  that 
involved  in  the  second  issue  of  the  judgment 
of  the  first  Court,  which,  it  is  contended,  has 
not  been  specifically  adjudicated  upon,  and  it 
is  urged  that  the  Lower  Appellate  Court 
should  have  specifically  partitioned  the 
8-anna  share  of  the  property,  and  given  a 
specific  decree  accordingly. 

Now,  this  partition  was  beyond  the  -power 
of  the  Court  to  make.  Partition  under 
Regulation  XIX.  of  18 14  means  an  apportion- 
ment by  the  Revenue  authorities  of  lands 
into  shares,  and  an  assignment  of  the  fair  and 
proportionate  jummas  and  areas  according 
to  those  shares.  It  is  quite  open  to  plaintiff, 
having  obtained  a  decree  for  the  8  annas,  to 
go  to  the  Collector,  and  apply  for  a  partition 
under  the  provisions  of  Regulation  XIX. 
of  1814. 

The  special  appeal  is  dismissed  with  costs. 
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The  5th  Jane  1872. 

Present : 

The  Hon^le  H.  V.  Bayley  and  W.  Ainslie, 

Judges. 

Ijmalec  Estate— Distinct  Shares  (as  between 
Sharer  and  Lessee)  —  Ejectment  —  Notice- 
Tenant  holding  over— Indigo  Cultivation- 
Special  Appeal. 

Case  No.  105 1  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Bhaugulpore, 
dated  the  i6th  June  1871,  affirming  a 
decision  of  the  Subordinate  Judge  of 
that  District y  Dated  the  nth  August  i8jo, 

L.  J.  Crowdy  (Defendant),  Appellant, 

versus 
Omrao  Roy  (Plaintiff),  Respondent. 

Baboos  Raj  end ro  A^ath  Rose  and  Umur 

Nath  Rose  for  Appellant. 
Baboo  Kalee  Kishen  Sen  for  Respondent. 

A  share  of  an  ijmalee  estate  may  be  joint  and  not 
Eeparately  defined  in  a  rcverue  point  of  view  until  a 
6«/warrr«.  and  yet  it  may  be  a  distinct  share  comprising 
distina  puttees  or  lands  exclusively  belonging  to  the 
ho  der  of  such  share  as  between  him  and  h^  lessee. 

In  a  suit  for  ejeament,  the  Court  in  special  appeal 
declined  to  allow  the  defendant  to  toke  the  obje^ion 
not  taken  in  the  lower  Courts,  that  plaintiflF.  having 
aHowed  him  to  hold  oyer  and  to  cultivate  with  indigo, 
could  not  ejea  h.m  without  sufficient  notice  to  quit,  a 
least  until  the  indigo  season  was  over. 

Bayley,  7.— We  think  this  special  appeal 
njust  be  dismissed  with  costs. 

The  plaintiff  sued  to  eject  one  Mr.  Crowdy 
as  holding,  after  the  expiry  of  the  term  of 
his  lease,  certain  puttees  which  the  plaintiff 
alleged  were  his  separate  and  distinct  lands 
and  in  his  separate  possession.  This  alle<ra- 
tion  of  the  plaintiff  has  been  found  by  both 
the  lower  Courts  upon  the  evidence  on  the 
record  to  be  true.  Right  or  wrong,  there 
being  some  evidence,  we  cannot  interfere 
with  the  finding  of  fact  upon  it  in  special 
appeal.  ^ 

It  is,  however,  pressed  upon  us  that  the 
Lower  Appellate  Court  has  committed  an  error 
in  law  in  considering  the  lands  in  suit  to  be 
the  distinct  puttee  of  the  plaintiff,  because 
the  plaintiff,  in  conjunction  with  the  other 
co-sharers,  has  applied  for  a  butwarra  which 
IS  m  the  course  of  execution,  and  that  until 
the  butwarra  is  completed  with  the  sanction 
of  the  superior  Revenue  authorities,  and 
until  the  areas  and  the  jummas  are  se- 
parately defined  and  arrangement  made  as 
regards  the  assessment  of  each  parcel  of  land, 
the  lands  must  be  considered  to  be  joint  and 


ijmalee  as  before,  but  the  I^wer  Appellate 
Court  most  clearly  finds  as  a  foot  that  al- 
though the  share  leased  to  Mr.  Crowdy  was 
the  share  of  an  ijmalee  estate  in  a  revenue* 
paying  point  of  view,  yet  it  was  a  distind 
share  comprising  distinct  puttees  or  lan(b 
exclusively  belonging  to  the  plaintiff  as  be- 
tween him  and  his  lessee  Crowdy.  The 
Lower  Appellate  Court  further  finds  that 
even  the  defendant's  own  witnesses  say  that, 
as  a  fact,  many  sharers  in  the  estate  were  in 
possession  of  distinct  lands,  and  that  they  do 
not  prove  that,  since  the  application  for  ihc 
butwarra,2L  new  system  of  collection  has  bcea 
introduced,  or  that  the  rent  is  being  collected 
ijmalee. 

The  next  objection  taken  is  the  third 
ground  in  the  petition  of  special  appeal  which 
is  "  that  the  plaintiff  having  allowed  the  de- 
"  fcndant  to  hold  on  after  the  termination  d 
"his  lease  for  some  years,  and  to  cnliivite 
"the  lands  in  his  possession  with  indigo,  is 
"  not  entitled  to  eject  the  defendant  withoal 
"  sufficient  notice  to  quit,  at  least  until  the 
"  indigo  season  is  over." 

It  is  sufficient  to  say  that  this  objection  is 
altogether  a  new  one.  It  was  never  taken  in 
either  of  the  lower  Courts,  no  opportunity 
was  given  to  adduce  evidence  on  the  point, 
and  no  judgment  has  been  passed  by  the 
Lower  Appellate  Court  upon  it.  We  sec, 
therefore,  no  reason  to  allow  this  objection 
at  this  last  stage  of  the  case. 

The  special  appeal  is  dismissed  with  costs. 


The  5lh  June  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges. 

Suit  for  Rent  (by  Co-sharer)— Butwarra— Re- 
lation of  Landlord  and  Tenant— Joinder  of 
Parties— Cause  of  Action. 

Case  No.  1064  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulport^ 
dated  the  8th  June  i8yi,  reversing  a 
decision  of  the  Moonsiff  of  Jamooy,  dalti 
the  28 th  January  i8*jt. 

Khedoo  Gope  Jotedar  and  others 
(Defendants),  Appellants, 

versus 

Baboo  Khoob  Lall  Skigh  and  tinother 
(Plaintiffs),  Respondeiih. 

Mr.  C  Gregory  and  Baboo  Nil  Madhuh 
Base  for  Appellants.  • 

b 
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Baboo  Motte  Lall  Mookerjee  for 
Respondents. 

The  several  proprietors  of  an  estate  entered  into  se- 
ate  possession  of  their  respective  shares,  and  the 
ts  paid  separately  to  each  proprietor  in  whose  share 
tr  lands  fell  the  rents  due  on  account  of  those  lands 

anticipation  of  the  contpletion  and  confirmation  of  a 
rra,  for  which  proceedings  had  been  taken,  but 

:re  subsequently  quashed  by  the  Commissioner  on 
Spronnd  that  they  included  lands  which  had  since 
I  resumed  as  a  separate  estate.     Plaintiff  sued  for 

fractional  share  of  the  rent  payable  to  him  by  defend- 

t ;  but,  inasmuch  as  defendant's  lands  fell  within  the 
re  of  a  proprietor  other  than  plaintiff,  and  as  plaint- 
had  not  joined  the  other  co-proprietors  as  parties, 
1  had  not  asked  the  Court  to  aetermine  the  question 
his  rights  as  against  those  co*proprietors  under  the 
mmissioner's  order :  Hbld  that  no  relation  of  land- 
and  tenant  existed  between  plaintiff  and  defendant, 
that  plaintiff  had  no  cause  of  action. 

AinsLe,  J, — This  was  a  suit  for  rent  by 
of  three  shareholders  of  a  certain  mehal 
linst  one  of  the  ryots  of  a  certain  puiUe 
that  mehal. 

It  appears  that,  so  far  back  as  the  year 
1 86 1,  proceedings  were  taken  under  Regula- 
tion XIX.  of  1814  for  partition  of  the  estate 
amongst  the  several  proprietors,  and  each 
proprietor  obtained  separate  possession  of  his 
respective  pufUe,  but  whether  it  was  through 
the  hutwarra  ameen,  or  by  any  private  ar- 
rangement between  themselves,  does  not 
appear.  However,  this  much  is  evident  that 
the  parties  entered  into  possession  of  their 
respective  shares  in  anticipation  of  the  com- 
pletion and  confirmation  of  the  hutwarra. 

In  the  year  1870,  that  is,  at  the  very  end 
of  the  year  1277,  the  Commissioner  quashed 
the  ^tt/warra-proceedings,  on  the  ground  that 
they  included  lands  which  had  been  subse- 
quently resumed  as  a  separate  estate. 

The  plaintiff  contends  that  the  effect  of 
this  was  to  replace  him  in  the  position  which 
he  occupied  before  the  year  1861,  and  that, 
therefore,  he  has  a  right  to  sue  for  a  fractional 
share  of  the  rent  payable  by  each  ryot  in 
the  estate. 

The  Lower  Appellate  Court  has  adopted 
this  view  and  givein  the  plaintifif  a  decree. 

We  are  of  opin  on  that  the  decision  of  the 
I/>wer  AppellateaCourt  is  erroneous  in  law, 
and  must  be  set  side.  It  is  clear  that,  from 
the  time  when  the  proprietors  of  the  estate 
came  to  the  agreement  by  which  they  enter- 
ed into  separate  possession  of  particular  lands, 
the  ryots  have  continued  to  pay  separately 
to  the  parties  In  whose  share  their  lands  fell 
^he  rents  due  on  account  of  those  lands,  and 
therefore,  in  respect  of  the  lands  of  the  de- 
tendam  ^ftiich  fell  within  the  share  of  a 
P^prietor  Sther  than  the  plaintiff,  no  relation 
o(  laiKtk>rd  and  tenant  has  existed  between 
^piftlniffif  and  the  defendant  for  eight  or  ten 


years.  This  being  so,  and  as  the  plaintiff 
has  not  joined  the  other  co-proprietors  as 
parties  in  this  suit,  and  has  not  asked  the 
Court  to  determine  the  question  of  his  rights 
as  against  those  co-proprietors  under  the 
Commissioner's  order  of  1870,  but  has  simply 
sued  a  tenant  as  if  he  had,  from  previous 
years,  been  receiving  rent  from  him,  there 
really  is  no  cause  of  action,  and  the  Court 
has  no  power  to  pass  a  decree  in  the  suit; 

The  decree  of  the  Lower  Appellate  Court 
is  accordingly  reversed,  and  the  plaintiff's 
suit  dismissed  wiih  costs  of  all  Courts. 


The  5th  June  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges, 

Findings  of  lower  Court— Inferences  by  His:h 
Court — Limitation-- Adverse 


Case  No.  1185  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  joth  August  iSyit  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  ijth  February  iSyi, 

Ghunessam  Singh  Kooer  and  oth^ss 
(Plaintiffs),  Appellants, 

versus 

Lalla  Kalee  Pershad  and  others 
(Defendants),  Respondents, 

Mr,  R,  E,  Tzvidale  and  Baboo  Kalee 
Kishen  Sen  for  Appellants. 

Mr,  C.  Gregory  and  Baboo  Lukhee  Churn 
Bose  for  Respondents. 

Althoug^h  the  Court  is  not  limited  to  the  express 
findings  of  the  Court  below,  but  is  justified  in  looking  to 
the  terms  of  the  judgment;  and  in  assuming  by  way  of 
inference  whatever  it  may  clearly  appear  the  Court 
intended  to  find  as  a  fact,  yet  when  tne  judgment  of 
the  lower  Court  contains  passages  which  clearly  show 
that  the  Court  did  not  intend  to  express  anv  opinion  on 
a  particular  point,  the  Court  is  not  justified  in  drawing 
the  inference  that  it  did  consider  and  determine  that 
point.  As  when  the  Subordinate  Judge  said  that  he 
decided  the  case  '*  without  regard  to  the  question  of 
limitation,"  which  was  tantamount  to  declining  to  enter 
into  the  question  of  adverse  possession,  this  Court  could 
not  suppose  that  he  intended  to  determine  that  there 
was  no  possession  by  the  plaintiff. 

Ainslie,  J, — The  plaintiff  in  this  suit  is 
the  holder  of  a  julkur  mehal  called  Julkur  < 
Banoodut,  consisting  of  91  phandees.  He 
alleges  that  he  has  been  dispossessed  by  the 
defendant  from  three  out  of  those  parcels,  and 
he  claims  to  be  replaced  in  possession,  on  the 
ground  of  title  and  ancient  occupation  of  the 
julkur,  in  such  manner  as  is  customary  under 
a  settlement  made  by  the  Government. 
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The  defendant's  allegation  was  that  the 
three  phandees  in  dispute  were  dobahs  of 
Mozuffurpore  Sadik,  and  not  phandees  of 
Julkur  Banoodut;  that  the  plaintiff's  julkur 
was  con6ned  to  Mouzah  Eikrampore  Chuck- 
ramee ;  that  Mozuffurpore  Sadik  did  not 
appertain  to  Bikramporc  Chuckramee,  and 
no  settlement  was  made  with  plaintiff  within 
Mozuffurpore  Sadik.  The  defendant  also 
pleaded  limitation. 

The  first  Court  found  in  favour  of  the  plaint- 
iff; and  on  the  plea  of  limitation  its  remarks 
are  as  follow:  "It  has  been  satisfactorily 
proved  that  plaintiffs  were  in  possession  of 
the  property  in  dispute  within  twelve  years. 
There  is  no  doubt  that,  from  a  long  time, 
plaintiffs  were  in  possession  of  the  property 
in  dispute  from  which  they  have  been  lately 
dispossessed  by  defendants  who  opposed  the 
plaintiffs  in  their  fishing." 

The  defendant  having  appealed,  the  Subor- 
dinate Judge  laid  down  the  following  issues: 
Firstly — Was  the  suit  barred  by  limitation? 
Secondly — Whether  the  disputed  phandees 
belonged  to  Julkur  Banoodut,  and  were 
possessed  by  plaintifis  ?  And,  thirdly, — What 
were  the  real  facts  relative  to  the  settlement 
of  Julkur  Banoodut,  and  whether  the  plaint- 
iffs vere  entitled  to  claim  the  disputed 
Julkur  phandees  situated  in  Mouzah  Mozuf- 
furpore Sadik,  or  whether  the  disputed  lands 
were  mere  dobahs  within  the  defendant's 
mouzah?  The  Subordinate  Judge  then  goes 
into  a  lengthy  judgment  which  is  entirely 
confined  to  the  question  of  the  title  of  the 
plaintiffs,  and  finds  that  the  plaintiffs  could 
not  claim  title  to  any  parcel  situate  outside 
of  the  topographical  boundaries  of  Mouzah 
Bikrampore  Chuckramee.  At  the  end  of  his 
judgment  the  following  passage  occurs: 
"In  the  absence  of  proof  of  the  plaintiffs' 
"  right,  and  without  regard  to  the  question 
"  of  limitation,  it  is  ordered  that  the  appeal 
"be  decreed  and  the  Moonsiff's  decision 
"reversed." 

In  special  appeal,  it  has  been  contended 
that  the  Subordinate  Judge  is  wrong  in 
determining  the  question  of  title  without  any 
consideration  of  the  question  of  possession, 
which  is  a  material  point  in  the  case. 

Mr.  Gregory  in  reply  has  insisted  that  the 
Subordinate  Judge  has,  in  various  parts  of  his 
j  udgment,  gone  into  the  question  of  possession , 
and  come  to  a  conclusion  adverse  to  the 
plaintiffs  on  that  point;  but  although  I  think 
that  this  Court  is  not  limited  to  the  express 
findings  of  the  Court  below,  but  is  justified  in 
looking  to  the  terms  of  the  judgment,  and  in 
assuming  by  way  of  inference  whatever  it 


may  clearly  appear  that  the  Court  has  intend- 
ed to  find  as  a  fact,  yet  I  do  not  think  that 
when  the  judgment  of  the  lower  Court  con» 
tains  passages  which  clearly  show  that  the 
Court  did  not  intend  to  express  any  opinion 
on  a  particular  point,  this  Court  is  justified 
in  drawing  the  inference  that  it  did  consider 
and  determine  that  point.  When  the  Subor* 
dinate  Judge  says  that  he  decides  the  case 
"  without  regard  to  the  question  of  limit- 
ation^' he  certainly  declines  to  enter  into 
the  question  of  adverse  possession ;  had  he 
decided  upon  the  question  of  adverse  pos- 
session, and  found  it  in  favour  of  the  defend- 
ant, that  would  have  at  once  disposed  of  the 
case.  We  cannot  suppose,  therefore,  that  he 
intended  to  determine  that  there  was  no 
possession  by  the  plaintiff.  If  he  was  not 
prepared  to  find  that  there  was  no  such 
possession,  .he  was  bound  to  lake  into  con- 
sideration the  possession  of  the  plaintiff  as  aa 
element  of  the  proof  on  the  point  of  title. 

It  may  or  may  not  be  that  the  phandtii 
in  dispute  were  intentionally  included  in  the 
original  settlement  made  very  many  years  ago; 
but,  in  the  absence  of  anything  to  show 
that  they  were  excluded,  the  fact  of  long 
possession,  if  proved  as  the  Moonsiff  \\o\^%  it 
to  be,  must  be  taken  as  a  very  strong  piece  of 
evidence  as  to  what  was  intended  at  the  time 
of  settlement.  I  would  even  hold  that  such 
long  possession  is  sufficient  in  itself  tocreaie 
a  title  irrespective  of  any  other  title  which 
the  settlement  may  give. 

In  this  view  of  the  case,  I  would  reverse 
the  judgment  of  the  Lower  Appellate  Coan, 
and  send  the  case  back  to  that  Couit  for  a 
distinct  finding  on  the  question  of  possession. 
Having  come  to  this  finding,  the  Lower  Appel- 
late Court  should  re-consider  the  question  of 
title  with  reference  to  that  finding,  and  pass  a  . 
decision  accordingly. 

Bay  ley,  J. — I  quite  concur  in  the  obser- 
vations made  by  Mr.  Justice  Ainslie.  I  do 
not  see  how  in  the  face  of  the  words,  bih 
(without)  lehaz  (consideration)  ozur  (of  the 
plea)  tumadi  (of  limitation)  it  is  ordered  that 
the  case  be  dismissed  :  it  can  be  reasonably 
contended  that  the  Lower  Appellate  Court 
did  find  on  the  question  of  adverse  possession. 
The  mere  grammatical  construction  of  the 
above  few  plain  words  clearly  show  that  no 
sucFi  question  was  considered  by  the  Lower 
Appellate  Court ;  and,  irrespective  of  that,  M 
we  read  the  contents  of  the  judgment  of  the 
Lower  Appellate  Court,  it  is  cljar  that  the 
Subordinate  Judge  considers  that,  because 
the  plaintiffs  failed  to  show  that  the  lands  lay 
beyond  the  topographical  limits  Of  Talook 
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BikramporeChuckramee,  therefore,  he  thought 
It  unnecessary  to  consider  any  other  point. 
It  has  been  repeatedly  held  that  adverse 
possession  for  a  length  of  time  undisturbed 
by  any  other  parly  is  a  title  in  itself  as  against 
all  other  parties,  and,  in  this  view,  the  Subor- 
dinate Judge  was  wrong  in  saying  that  it  was 
not  necessary  to  consider  the  question  of 
possession. 


The  5th  June  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dvvarka- 
nath  Milter,  Judges, 

Onus  proband! — Plea  of  bona-fide  Purchaser  for 
Valwe— -  Bcnamee—  Apparent  Title—  Vendor  1 
registered  as  sole  Owner.  1 

Case  No.  1216  of  1868.  [ 

Special  Appeal  from  a  decision  passed  by  I  he  j 
Judge  0/  Jesiore,  dated  the  jist  January  | 
i868t  reversing  a  decision  of  the  Principal  1 
Sudder  Ameen  of  that  District,  dated  the  | 
31st  July  186$, 

Bibee  Jeebunissa  and  others  (Plaintiffs),      , 

Appellants,  .  ; 

versus 

Umul  Chunder  Chacklanuvis  and  others 
(Defendants),  Respondents. 

Bahoo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Romesh   Chunder  Milter  for 
Respondents. 

I     In  a  suit  to  recover  possession,  the  onus  is  on  the 
defendai\t  who  pleads  that  he  is  a  bond-fide  purcha<;er 
.  for  value   without    notice    of  plaintiff's    title,  to  make 
out  that  plea. 

The  henamee  systcnri  beingf  one  of  the  recogrnized  in- 
stitations  of  the  country,  a  purchaser  does  not  discharge 
bin  self  of  th-;  onui  which  lies  upon  him  by  looking 
only  to  the  apparent  title. 

Nor  is  the  onui  discharg^ed  by  the  m'jre  fact  of  the 
name  of  the  defendant's  vendor  being  alone  registered 
in  the  zemindar's  books  as  the  exclusive  owner  of  the 
putneeorof  the  vendor  being  only  sued  by  the  zemindar 
for  the  rent  of  the  putnce. 

Milter y  J, — This  case  was  remanded  to 
the  Lower  Appellate  Court  by  a  Division 
Bench  of  this  Court,  with  directions  to  try 
whether  the  defendant  is  a  bond-fide  pur- 
chaser for  value  or  not^ 

It  seems  to  me  very  doubtful  whether  the 
doctrine  of  bond'fide  purchaser  for  value  can 
be  introduced  in  this  country  for  the  purpose 
ot  defeating  the  vested  rights  of  parties. 
But  as  this  point  has  been  settled  by  the 
^erof  rejpand,  the  only  question  which  1 
have  to  determine  is  whether  the  instructions 
contained  in  that  order  have  been  properly 
carried  odt  or  not. 


I  am  of  opinion  that  this  question  ought  to 
be  answered  in  the  negative.    . 

In  the  first  place,   I  find  that  the  Judge 
has  laid  too  much  stress  upon  the  weakness 
of  the  proofs  adduced  by  the  plaintiffs.     The 
plaintiffs  have  already  proved  their  own  part 
of  the  case  by  showing  that  they  were  the 
lawful  owners  of  the  share  sued  for  by  them ; 
and  this  is  not  disputed.     The  plea  of  bond- 
fide   purchaser   for   value   is   a   special  plea 
taken  up  by  the  defendant  for  the  purpose 
of  depriving  them  of  that   ownership ;   and 
the  onus  of  making  out  that  plea  was  clearly 
upon    him.     This  point,  I   apprehend,   has 
been  set  at  rest  by  the  decision  of  the  Privy 
Council  in  the   case  of  Vaiden    Seth   Sam 
V.  Luckpathy  Royjee,  reported  in  page  483 
of   Sutherland's    Privy  Council  Judgments : 
"Let  it  be  conceded,'*  say  the  Lords  of  the 
Judicial    Committee,  "that  a  purchaser  for 
"  value,  bond-fide  and  without  notice  of  the 
"  charge,  whether  legal  or  equitable,  would 
"  have  had  in  these  Courts  an  equity  superi- 
*' or  to  that  of  the  plaintiff,  still  such  inno- 
"cent  purchase  must  be,  not  merely  asserted, 
"  but  proved  in  the  cause.     To  give  effect 
"to  the  legal  estate  as  against  a  prior  equit- 
I  **  able   title,   would  be  an   adoption  of   the 
"English   Law;   and    to    adopt   it  and   yet 
"reject   its    qualifications    and    restrictions, 
"  would  be  scarcely  consistent  with  justice." 
These  remarks  conclusively  show  that,  if  we 
are  at  all  to  adopt  the  doctrine  above  referred 
to,  we  must  take  care  to  adopt  if  with  all  its 
qualifications  ;   and  the  defendant  is,  there- 
fore, bound  to  make  out  affirmatively  that  he 
is   really   a    bondfide    purchaser,  for    value 
without  notice  of  the  plaintiff's  title. 

In  the  ne.Kt  place,  the  Judge  says:  "  I  con- 
"sider  that  he  (the  defendant)  had  every 
"  reason  to  believe  that  Hybutoolla  was 
"  sole  owner ;  the  putnee  was  to  be  sold  for 
"  rent  as  his  putnee,  and  called  so  in  the 
"  proclamation  of  intended  sale.  It  was 
"pledged  for  1,004  rupees  to  a  mahajun  as 
"  such  ;  to  liquidate  which  and  other  debts, 
"  Hybutoolla's  deed  of  sale  states  that  he 
"  parted  with  it,  his  own  property,  and  I  do 
"  not,  therefore,  think  that  defendant  can  be 
held  to  have  failed  to  take  all  proper  means 
as  to  ascertaining  the  ownership  of  the 
"  putnee  before  he  bought  it.  The  slory"* 
"  told  by  Nityanund,  orie  of  the  defendant's 
"  witnesses,  to  prove  the  contrary  of  plaint- 
"  iff's  witnesses,  as  to  Ekramoolla  denying 
"being  a  co-sharer  when  Hybutoolla  asked 
"  him  to  pay  part  of  the  selamee  money  at 
"  the  time  of  his  taking  the  putnee  from 
"the  zemindar,  seems  to  me  as  little  worthy 
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"of  credit  as  is  the  evidence  given  by  the 
**  opposite  parly.  No  cause  has  been  really 
'*'  shown  why  the  purchaser  should  have  sup- 
"posed  that  other  than  his  vendor  had  any 
"share;  the  properly  was  not  ancestral, 
"consequently  no  inference  as  to  joint  pro- 
"perty  could  be  merely  on  the  ground  of 
"brotherhood.  There  was  no  apparent 
"owner  except  the  vendor,  and  there  was 
"  no  reason  why  the  purchaser  should  sus- 
"  pect  that  there  was  any  other ;  and  I  do 
"not  believe  that  any  further  inquiry  by 
"him  would  have  led  him  to  believe  other 
"ihan^  that  HybulooUa  was  sole  owner." 
But  what  were  the  inquiries  which  the 
defendant  did  actually  make  in  order  to  satis- 
fy himself  that  Hybutoolla  was  really  the 
sole  owner  of  the  property  ?  That  Hybut- 
oolla was  the  sole  apparent  owner  cannot 
be  of  much  consequence.  The  benamee 
system  which  notoriously  prevails  in  this 
country  is  not  prohibited  by  law,  except  in 
certain  specified  cases;  and  I  may,  therefore, 
safely  aiBrm  that  it  is  one  of  the  recognized 
institutions  of  the  land.  It  would,  there- 
fore, be  extremely  dangerous  to  hold  that  a 
purchaser  in  this  country  has  to  look  only 
to  the  apparent  title  in  order  to  avail  him- 
self of  the  doctrine  under  our  consideration. 
"The  law  in  India,"  say  their  Lordships  in 
the  case  already  cited,  "  has  not  enabled  the 
"  purchaser  to  look  only  to  the  apparent  tiile 
"  on  the  Collector's  books,  or  the  presumed 
"title  of  the  owner  in  possession.  It  is 
"beyond  the  province  of  a  Court  of  Justice 
"  to  effect,  by  decision,  a  change  so  import- 
"  ant  as  that  which  is  involved  in  the  prin- 
"  ciple  of  this  decision.*' 

The  next  fact  relied  upon  by  the  Judge 
is  that  the  only  party  who  had  been  sued  by 
the  zemindar  for  the  rent  of  the  putnee  was 
Hybutoolla,  and  that  the  putnee  was  adver- 
tized for  sale  as  his  property.  Neither  of 
these  two  circumstances  can,  in  my  opinion, 
discharge  the  defendant  of  the  onus  which 
lies  upon  him.  It  is  admitted  on  all  sides 
that  Hybutoolla  had,  on  several  occasions 
previous  to  the  defendant's  purchase,  dis- 
tinctly told  the  zemindar  that  the  plaintiffs 
were  shareholders  in  the  putnee;  and  if. 
notwithstanding  such  information,  the  zemin- 
dar still  thought  proper  to  sue  Hybutoolla 
alone  for  rent,  and  to  cause  the  putnee  to  be 
advertized  for  sale  as  Hybutoolla's  property, 
there  seems  to  be  no  reason  why  the  defend- 
ant should  be  allowed  to  take  any  advantage 
of  those  proceedings,  which,  so  far  as  the 
plaintiffs  are  concerned,  must  be  considered 
as  proceedings  between  strangers,  and,  there* 


fore,  falling  within  the  category  of  res  inUr 
alios.  It  is  to  be  borne  in  mind  that  tlks 
name  of  Hybutoolla  alone  was  registered  in 
the  zemindar's  books ;  and,  if  the  mere  factdt 
zemindar  suing  the  registered  tenant  alone  for 
rent,  a  practice  very  frequent  in  this  country, 
is  to  be  taken  as  sufHcient  or  as  anj  proof  of 
the  exclusive  right  of  that  individual,  all  that 
I  can  say  is  that  no  benamee  title,  hovevo 
honest,  would  be  safe.  Did  the  defendant  go 
to  the  zemindar,  and  ask  him  for  any  informa- 
tion as  to  who  the  real  putneedars  were  ?  Not 
a  tittle  of  evidence  has  been  given  on  this 
point;  and,  in  the  absence  of  such  evidence, 
I  do  not  think  that  the  defendant  ought  to  be 
permitted  to  take  shelter  under  the  proceed- 
ings in  question,  and  thereby  to  defeat  the 
vested  rights  of  the  plaintiffs. 

Much  stress  has  been  laid  by  the  Judge 
upon  a  recital  in  the  bill  of  sale  obtained  by 
the  defendant  from  Hybutoolla  to  the  effect 
that  the  property  was  sold  for  the  purpose  of 
liquidating  a  prior  mortgage  execnted  bj 
Hybutoolla  in  favour  of  a  third  party  and  for 
the  satisfaction  of  certain  other  debts  coo- 
tracted  by  him.  But  it  is  perfectly  clear  thai 
this  recital  cannot  be  used  as  evidence  against 
the  plaintiffs. 

Lastly,  the  Judge  says  that  the  defendant 
had  no  reason  to  suspect  that  Hybutoolla  was 
not  the  sole  owner  of  the  property.  But  the 
question  is,  did  the  defendant  make  such 
reasonable  inquiries  to  satisfy  himself  aboat 
the  real  nature  and  extent  of  his  vendor's 
title,  such  as  every  prudent  and  honest  mao, 
in  his  position,  would  be  expected  to  make? 
Both  the  lower  Courts  found  on  a  previous 
occasion  that  the  plaintiffs  were  in  joint  pos- 
session with  Hybutoolla  up  to  the  date  of 
their  dispossession  by  the  defendant,  litis 
finding  has  not  been  disturbed  at  any  subse- 
quent stage  of  the  trial,  and  we  must,  therefore, 
take  it  to  be  conclusive  between  the  parties. 
Now,  it  is  beyond  all  question  that  one  of 
the  first  points,  to  which  an  intending  par- 
chaser  would  naturally  direct  his  attention,  is 
the  possession  of  his  vendor.  Did  the  defend- 
ant make  any  inquiry  on  this  point  ?  Did  be 
go  to  the  ryots  in  actual  occupation  of  the 
land,  and  ask  them  for  any  information  as  to 
who  were  the  parties  to  whom  they  had  been 
paying  their  rents  ?  He  seems  to  have  done 
nothing  of  the  kind ;  and  yet  we  are  asked 
by  him  to  hold  that  he  had  made  all  the  reason- 
able inquiries  which  a  person  in  his  position 
ought  to  have  made.  The  Judge'Ssays  that  it 
is  admitted  that  the  property  wa^not  ances- 
tral, and  that  there  was  do  presumption ;  there- 
fore, that  it  was  the  joint  property  xA  Hybut- 
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oolla  and  his  brothers.  But  did  the  defend- 
ant inquire  as  to  how  the  properly  was 
acquired  ?  He  gave  some  evidence  on  this 
point,  it  is  true  ;  but  the  Judge  has  expressly 
rejected  that  evidence  as  unworthy  of  credit. 
The  fact  is  that  the  defendant  rested  his 
case  in  the  Court  of  first  instance  entirely 
upon  the  allegation  that  his  vendor  was  the 
exclusive  owner  of  the  property  in  question  ; 
and  it  is  only  after  that  allegation  had  been 
conclusively  found  against  him  that  he  has 
thought  proper  to  take  refuge  under  the 
doctrine  of  bond-fide  purchaser  for  valuable 
consideration  without  notice. 

For  the  above  reasons,  I  would  reverse  the 
decision  of  the  Lower  Appellate  Court,  and 
restore  that  of  the  Court  of  first  instance, 
with  all  costs. 

Jackson,  y, — From  the  judgment  which 
has  just  been  delivered  by  my  learned  col- 
league, Mr.  Justice  Milter,  it  will  be  obvious 
enough  to  the  gentlemen  engaged  in  the 
appeal  that  the  Court  has  had  considerable 
doubt  as  to  the  decision  to  which  it  should 
come  in  this  case. 

I  am  bound  to  say,  after  much  deliberation, 
that  1  am  satisfied  that  the  judgment  of  my 
learned  colleague  indicates  the  true  principle 
upon  which  the  inquiry  should  have  been  con- 
ducted by  the  Lower  Appellate  Court ;  and, 
tested  by  that  principle,  the  judgment  of  that 
Court  is  defective  and  erroneous. 

1  ought  also  to  add  that  1  am  further  satis- 
fied—although at  one  time  I  was  inclined  to 
bold  a  different  opinion — that  the  decree, 
which  will  remain  after  the  reversal  of  the 
Lower  Appellate  Court's  decision,  is  the  right 
decree  on  the  merits  in  the  case. 

The  plaintiffs  will  recover  possession,  and 
they  are  entitled  to  their  costs  in  all  the 
Courts. 


The  6th  June  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt..  Chief 
Justice,  and  the  Hon'ble  W.  Markby, 
Judge, 

Coott  Fees  Act,  1870— Ad-valorem  Fee — Letters 
of  Administration— Debts  ( not  to  be  deduct- 
ed)-Value  or  House  ( not  Rent ). 

Ca;f  referred  to  the  Hon'ble  the  Chief 
Justice  by  Air.  R,  Belchambers,  Taxing 
Officer  qf  the  High  Court,  under  section 
5  of  the  Qourt  Fees  Act,  1870. 

In  the  Goods  of  Ram  Chunder  Doss^ 
•  deceased. 


Mr,  Phillips  for  the  Petitioner. 
The  Advocate-General  for  the  Government. 

In  estimatingr  the  amount  of  the  ad-valorem  fee 
chargeable  under  clause  2,  Schedule  I.. of  the  Court 
Fees  \€\,  1M70,  the  fee  must  be  paid  in  respect  of  the 
property,  without  deducting  the  amount  of  the  debts  to 
be  paid  out  of  it. 

The  ad'Valorem  fee  should  be  charged  on  the  value  of 
a  house,  and  not  on  the  rent  of  it. 

Reference, — In  this  case  the  deceased  died 
intestate,  leaving  a  widow,  and  two  adult  and 
three  minor  sons,  and  three  adult  married 
and  two  minor  unmarried  daughters,  and 
leaving  : — 

(i.)  A  house,  No.  71,  fientinck  Street, 
in  Calcutta,  the  monthly  rent  of  which  is 
Rs.  260,  and  which  is  valued  at  Rs.  20,coo. 

(2.)  A  house,  No.  23,  Baboo  Ram  Seal's 
Lane,  in  Calcutta,  which  is  occupied  as  the 
family- dwelling-house,  but  which  is  debutter 
property,  having  been  dedicated  by  the  grand- 
father of  the  deceased  to  the  family-idol. 

(3.)  A  garden-house  at  Soorah  in  the 
24-Pergunnahs,  valued  at  Rs.  800.  and 
which  stands  mortgaged  for  Rs.  700  and 
interest. 

(4.)  Outstandings  and  stock-in-trade  va- 
lued at  Rs.  16,000. 

On  the  other  hand,  there  are,  it  is  alleged, 
debts  (other  than  the  mortgage-debt)  due  by 
the  estate  amounting  to  Rs.  15,000. 

The  widow,  with  the  consent  of  her  adult 
sons,  has  obtained  letters  of  administration 
of  the  property  of  the  deceased,  limited  for 
the  purpose  of  collecting  the  rents  of  the 
house  No.  71,  Bentinck  Street,  and  of  the 
outstandings  due  to  the  estate,  and  also 
limited  for  the  purpose  of  selling  the  garden- 
house  at  Soorah,  and  paying  of!  the  mort- 
gage-debt. 

In  fixing  the  amount  of  the  ad-valorem 
fee  chargeable  under  clause  2.,  Schedule  I.  of 
the  Court  Fees  A6t,  I  propose  to  exclude 
the  house  in  Baboo  Ram  Seal's  Lane  as  being 
trust-property  (see  P'inancial  Resolution 
No.  2004,  dated  14th  July  1871),*  and  to 
deduct  the  amount  due  on  the  mortgage  of 
the  garden-house  at  Soorah  from  the  value 
of  the  house. 

*  In  the  exercise  of  the  powers  vested  in  him  by  sec. 
35  of  the  Court  Fees  A(5i,  1870,  the  Governor  General  is 
pleased  to  remit  in  the  whole  of  British  India  the  fees 
chargeable  under  Schedule  I.,  article  2  of  the  said  Art  in 
respect  of  probate  of  wills  or  letters  of  administration, 
in  so  far  as  such  wills  or  letters  of  administration 
relate  to  property  which  a  deceased  person  was  possessed 
of  or  entitled  to,  not  beneficially,  but  as  a  trustee  for 
any  other  person  or  persons.  Provided  that  this  remis- 
sion shall  not  extend  to  cases  in  which  a  trustee  has  the 
p'jwer  of  appointing^  or  otherwise  confirming  a  beneficial 
interest  in  the  said  property. 
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The  following  questions  -have  been  sub- 
mitted on  behalf  of  the  widow  : — 

rsi. — Whether  allowance  should  not  be 
made  for  the  debts  due  bv  the  estate  ? 

2nd. — Wt}ether  the  ad-valorem  fee  should 
be  charged  on  the  value  of  the  house  in 
Bentinck  Street  or  on  the  rent  thereof? 

As  to  the  first  question,  it  has  been  decided 
that  allowance  should  be  made  for  a  mort- 
gage-debt {fn  the  Goods  of  Peter  Innes, 
deceased,  i6  W.  R.  253);  but  that  decisioiT 
does  not  apply  to  any  other  kind  of  debt. 
In  England  debts  due*  by  an  estate  are  in- 
cluded in  the  amount  on  which  probate-duty 
is  charged,  but  a  refund  may  be  afierwanis 
obtained  in  respect  of  debts  which  have  been 
actually  paid  on  proof  of  payment  thereof. 
This  is  specially  provided  for  by  section  5 1 
of  55  Geo.  Ill ,  c.  184;  but  there  is  no  simi- 
lar provision  in  the  Court  Fees  Act. 

The  second  question  depends  upon  whether 
the  house  in  Bentinck  Street  or  the  rent 
thereof  (to  the  collection  of  which  the  letters 
of  administration  are  limited)  is  to  be  consi- 
dered as  forming,  within  the  meaning  of  the 
words  in  Schedule  I.  *'  the  property  in  respect 
of  which  the  probate  or  certificate  shall  be 
granted.''  These  words,  it  appears  to  me, 
refer  to  properly  in  esse  at  the  time  of  the 
grant  of  probate  or  letters  of  administration, 
and  not  to  income  to  be  derived  from  pro- 
perty infuturo.  In  this  view  the  question 
would  resolve  itself  into  this,  whether  or  not 
the  letters  of  administration  granted  in  the 
present  case  are,  in  the  form  in  which  they 
have  been  granted,  in  respect  of  the  house 
itself.  If  not  in  respect  of  the  house  itself, 
then  no  fee,  either  on  the  value  or  on  the  rent 
of  the  house,  would  be  chargeable  under  the 
provisions  of  the  Court  Fees  Act. 

If  it  should,  however,  be  considered  that 
the  rent,  and  not  the  value,  of  the  house  is 
liable  to  the  ad-valorem  fee,  it  will  be  neces- 
sary to  determine  upon  what  amount  of  rent 
it  should  be  charged.  The  amount  of  rent 
may  fluctuate,  and  the  house  may  not  always 
be  tenanted.  In  addition  to  this,  the  letters 
of  administration,  though  limited  as  to  the 
power  conferred  thereby,  are  unlimited  as 
regards  the  period  of  duration.  It  is,  there- 
fore, impossible  to  say  how  long  the  rent 
may  be  received  thereunder.  Contingencies, 
as  the  death  of  the  administratrix  or  the 
partition  of  the  property,  &c.,  may  at  any 
time  put  an  end  to  the  letters  of  administra- 
tion. But,  on  the  supposition  that  none  of 
these  contingencies  will  arise,  and  that  the 
minor  sons  will  all  live  to  attain  their  full 
age,  it  may  be  expected  that  the  sons  will, 


on  the  youngest  of  them  attaining-  his  fuJt 
age,  take  possession  of  the  house.  Under 
the  circumstances,  the  proper  course  probablj 
would  be  to  charge  the  ad-valorem  fee  oa 
the  aggregate  amount  of  rent  calculated  q|i 
to  the  day  on  which  the  youngest  son  will 
attain  his  full  age. 

The  Advocate-General, — It  would    appear 
that  in  England  it  is  very  unusual  to  gram 
letters  of  a  limited  character.  '  In  i    Swabef 
and  Tristram  538,  an  application  for  a  gram 
of  administration  de  bonis  non  (  with  the  wiU 
annexed)  to  a  substituted  universal    legatee, 
limited   to   /*750   stock,   in   which    he    was 
solely  interested,  on   an    affidavit    that    ibe 
parlies  entitled  to  a  general  grant  were  more 
than  nine  in  number,  that  their  residences 
were   widely   apart,    and    that   their    service 
with  a  citation  would  be  attended  wi\h  groat 
difliculty  and  expense,  was  refused,  and  it 
was  held  that  the  Court  would  not   give  a 
limited   grant   except    upon    strong     reascm 
shown.    [Couch,  C.J. — The  practice  here  is 
different.       It  appears  to  me  that  the  duly  is 
payable  on  the  whole  amount  of  the  property 
of  the  deceased.     The  administration  limits 
the  right  to  certain  property,  but  it  is  general 
as  to  the  right  of  the  person  to  whom  the 
grant  is  made.     I  do  not  wish  to  press  the 
matter,  but  leave  it  to  the  fair  judgment  0* 
the  Court.     I  am  not  able  to  cite  any  autho- 
rities,  and  I  will  only  submit  that  the  duty 
is   payable  on   the   whole   amount.     As   to 
the    question    which    refers    to  debts,    Mr. 
Belchambers  has  pointed  out  that  there  is  a 
specific   clause   in  the    English    Act,    while 
there  is  none  here ;  and  that  the  order  In  the 
Goods  of  Peter, yonesy  deceased,  only  decided 
that  allowance  should  be  made  for  a  mort- 
gage-debt.   Then,  as  to  the  debutUr  property, 
1  think  it  ought  to  pay  duty.     The  exemp- 
tion seems  to  be  in  favour  of  properly  which 
a  party  holds,  and  in  which  he  is  not  bene- 
ficially interested.     But,  in  this  case,  he  is 
largely  interested.     I  will  only  refer  to  the 
case  of  Doe  d.  Sibchunder  Doss  v,  Sibkissen 
Banerjee,  i  Boulnois  70,  as  one  out  of  several 
cases  which  have  come  from  time  to  time  be- 
fore this  Court. 

The  Taxing  Officer  here  informed  the 
Court  that  the  debutier  property  was  not 
included  in  the  grant  of  letters  of  adminis- 
tration, and  should,  therefore,  not  have  been 
mentioned  in  the  case. 

Mr.  Phillips. — This  is  a  case»of  Hindoo 
intestacy.  The  Hindoo  Wills  .\ciAaving  been 
passed  after  the  Court  Fees  Act,  it  was  not 
contemplated  that  Hindoos  would  lake  out 
probate  at  all.     Then  this  grant  *is  not  un- 
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Bmiled  as  to  lime  in  the  same  way  as  a  fee- 
iimple.  but  may  be  pat  an  end  to  at  any 
lioment  by  the  taking  out  of  general  letters 
of  administration.  Letters  of  administration 
»ay  be  limited  to  being  *a  party  to  suit 
(i  Williams  on  Execmors  483).  If  no  allows 
ance  were  made  for  debts,  an  administrator 
might  have  to  pay  for  the  grant  a  larger 
sum  than  the  assets  which  come  into  his 
hands,  and  that  would  be  contrary  to  the 
principle  that  no  executor  or  administrator 
should  be  called  upon  to  j^ay  except  out  of 
assets  The  justice  of  deducting  debts  has 
been  recognized  in  England.  1  submit  that 
the  word  value  clearly  means  the  value  of 
the  estate  after  the  debts  have  been  deducted. 
Markby,  J, — See  the  note  towards  the  end 
of  Schedule  I.,  for  the  meaning  of  the  word 

Mr.  Phtlh'ps,—T\kzX  note  seems  to  pro- 
viiie  only  for  a  case  in  which  there  might  be 
an  excess,  but  does  not  bear  one  waty  or  the 
other  on  the  question  as  to  whether  the  duty 
is  payable  on  the  gross  value  or  on  the  value 
minus  the  debts.  I  should  contend  that 
property  does  not  mean  the  estate  with  all  its 
incumbrances. 

Conchy  C,J. — Debts  are  not  incumbrances. 

Mr,  Phillips,— The  property  in  respect 
of  which  the  letters  are  granted  is  the 
right  to  collect  the  rents.  The  right  to  deal 
with  the  house  is  not  included,  but  the  right 
to  receive  the  rents.  The  question,  then,  is 
how  the  value  of  that  is  to  be  estimated. 

Couchy  C.7.— What  sort  of  property 
would  you  call  a  right  to  receive  the  rents  ? 

Mr,  Phillips,— I  should  argue  that  it  is 
not  property  at  all,  and  no  duty  on  adminis- 
tration is  chargeable  at  all.  We  have  ap- 
plied for  letters  of  administration,  and  the 
only  question  is  what  stamp  ought  to  be  put 
upon  them.  The  letters  of  administration 
applied  for  are  limited  to  collect  the  rents. 

Couch,  C.7.— They  are  in  respect  of  the 
house,  but  limited  to  receiving  the  rents, 
and  that  is  what  is  usually  done.     Letters 

are  in  respect  of  the  testator's  estate,  but 

limited  to  a  particular  purpose. 
Mr,  Phillips,— \Vh2A,  I   mean  to  say    is 

that  it  is  nothing  more  or  less  than  a  minis- 
terial duty. 
Cwch,  C.7.— Can  you  have   letters  of 

administration  in  respect  of  a  mere  minis- 
terial duly  ? 
Mr.  Phillips,— Ytiy  to  carry  on  a  suit  in 

Cbancery,«for  instance. 
Couch,  (f.7.— Still  the  letters  would  be  in 

wspect  of  the  property,  but  limited  to  that 

P^Cttlar«parpose. 
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Mr,  Phillips, — The  way  1  put  it  is  as  one 
of  two  alternatives.  The  duly  must  be  pay- 
able on  a  limited  grant  as  though  it  were  a 
general  grant,  or  only  on  the  portion  to 
which  it  is  limited.  It  seems  to  me  that  the 
duty  should  be  payable  upon  the  portion  of 
the  estate  which  comes  under  the  control  of 
the  administrator. 

Conchy  C,J, — Do  you  find  any  provision 
in  the  English  Acts  for  imposing  a  different 
duty  in  respect  of  a  limited  grant  from  what 
is  chargeable  in  other  cases  } 

Mr.  Phillips, — Nof  I  have  not  been  able 
to  find  any  case  which  deals  with  stamp-duty 
upon  limited  administration.  I  have  found 
cases  in  which  they  are  not  to  be  included  at 
all.  See  I  Wms.  on  Executors,  p.  497. 
There  is  a  case  in  the  House  of  Lords, 
Partington  v.  Fhe  Attorney-General y  L.  R., 
4  Eng.  and  Irish  App.  100,  where  the  rule 
was  laid  down  that,  whatever  is  recoverable 
by  virtue  of  the  letters  of  administration,  is 
chargeable  with  duty,  and  the  interest  is  so 
recoverable,  being,  in  fact,  part  of  the  estate 
for  which  administration  was  granted.  See 
also  the  remarks  of  Lord  Cairns  in  that 
case. 

Conchy  C,J. — Do  I  understand  you  to  say 
that  you  ought  to  have  letters  of  administra- 
tion without  paying  any  duty  .at  all  ? 

Mr.  Phillips, — Yes,  1  contend  that  the 
duty  must  be  paid  on  the  value  of  the  house 
itself,  or  no  duty  at  all  should  be  charged. 

The  Advocate^General, — I  do  not  think 
that  your  Lordships  can  exempt  property  from 
duty  altogether.  That  is  the  fallacy  which 
underlies  my  learned  friend's  argument.  If, 
then,  the  property  is  not  to  be  exempted  al- 
together, I  contend  that  it  must  be  paid  ac- 
cording to  the  value  of  the  property. 
Section  51  of  the  English  Act  provides  for 
a  refund.  There  is  no  such  provision  in  the 
Indian  Act.  I  therefore  submit  that  the 
duty  should  be  chargeable  on  the  actual 
amount  of  property  in  respect  of  Which  the 
letters  of  administration  are  granted. 

The  judgment  0/  the  Court  was  delivered  by — 

Conchy  C,J. — ^The  first  question  which 
has  been  referred  to  us  is,  whether,  in  esti- 
mating the  amount  of  the  ad-valorem  fee,  any 
allowance  is  to  be  made  for  the  debts  due  by 
the  estate  ?  Now,  the  words  in  the  schedule 
are:  ''If  the  amount  or  value  of  the  property, 
in  respect  of  which  the  probate  or  letter  or 
certificate  shall  be  granted,  exceeds  one 
thousand  rupees."  The  letters  are  granted 
in  respect  of  the  property  of  the  deceased* 
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although  it  may  have  to  be  applied  to  the 
payment  of  debts.  It  is  not  less  the  pro- 
perty of  the  deceased,  because,  instead  of 
being  given  in  legacies,  it  is  to  be  applied  to 
paying  debts.  It  is  in  order  that  the  pro- 
perty may  be  collected  by  the  administratrix 
and  so  applied,  that  letters  of  administration 
are  necessary.  It  is  impossible  to  read  the 
words  as  meaning  the  amount  or  value  after 
deducting  the  debts  due  by  the  deceased. 
What  has  been  done  In  England  leads  to  the 
same  conclusion.  The  words  of  the  Sche- 
dule of  the  English  ^ct  are  not  precisely 
the  same  as  the  words  in  this  Act,  but  they 
are  substantially  the  same — ''estate  or  effects 
of  the  deceased** — with  the  addition  of  the 
exception  which  has  been  introduced  here  by 
the  Financial  Resolution  mentioned  in  the 
reference.  It  was  considered  necessary  to 
make  an  express  provision  in  the  English 
Act  for  a  return  of  duly  in  respect  of  the 
portion  of  the  property  which  is  applied 
towards  the  payment  of  debts. 

It  may  be  thought  a  hardship  that  in  this 
country  that  should  not  be  allowed ;  and  it 
might  be  better  that  it  should.  The  matter 
may  have  been  in  the  contemplation  of  the 
Legislature  in  India  when  this  Act  was  pass- 
ed ;  and  the  Legislature  may  have  thought  it 
was  not  proper  to  allow  a  deduction  on  ac- 
count of  debts,  or  it  may  be  that  the  matter 
was  not  thought  of  at  all.  We  have  nothing 
to  do  with  that.  We  are  not  to  make  the 
law,  but  to  put  a  construction  upon  the  lan- 
guage which  the  Legislature  has  used,  and 
we  think  the  fee  must  be  paid  in  respect  uf 
the  property,  without  deducting  the  amount 
of  the  debts  to  be  paid  out  of  it. 

The  second  question  is,  whether  the  ad- 
valorem  fee  should  be  charged  on  the  value 
of  the  house  in  Bentinck  Street  or  on  the 
rent  of  it.  Mr.  Phillips  was  obliged  to  ad- 
mit that  the  duty  must  be  paid  either  on  the 
value  of  the  house  or  on  nothing  at  all  The 
parties  may  obtain  letters  of  administration, 
and  have  the  benefit  of  them  for  the  purpose 
of  receiving  the  rent  for  an  indefinite  num- 
ber of  years  (for  there  is  nothing  to  prevent 
that),  and  not  pay  any  duty  at  all.  That 
almost  shows  that  such  a  view  of  the  Act  is 
wrong.  The  letters  of  administration  are 
granted  in  respect  of  the  house  and  of  the 
property  in  it,  but  they  are  limited  to  the 
particular  purpose  of  receiving  the  rent. 
Th6  administratrix  is  precluded  from  dealing 
with  the  property  in  any  other  way  than 
simply  to  receive  the  rent;  still  the  adminis- 
tration is  in  respect  of  the  properly.  To  say 
that  the  right  to  receive  the  rents  is  to  be 


considered  as  property,  in  respect  of  wind 
there  is  to  be  administration,  is  absurd.  TN 
right  to  receive  the  rent  is  incidenUl  to  th 
property  in  the  jioase. 

We  think  the  right  way  to  assess  die  du^ 
is  to  take  the  value  of  the  house,  and,  apM 
that,  the  ad-valorem  fee  ought  to  be  paid. 


The  7th  June  1873. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkaoad 

Mitter,  Judges, 

Limitation — Bona-fide  proceedio^to  keep  Decrei 
alive— Confiraiation  of  Sale — Court's  delay. 

Case  No.  45  of  1872. 

Miscellaneous  Appeal  from  an  order  paad 
by  the  Officiating  Judge  of  MymensingJ^ 
dated  the  ^th  October  18'ji^  affirming  m 
order  of  the  Sudder  Moonsiff  of  tkei 
District^  dated  the  2Sth  February  rSji, 

Gobind  Chunder  Chowdhry  (Decree-holder), 

Appellant, 

versus 

Juhoorul  Nissa  Bibee  (Judgment-debtor), 

Respondent, 

Baboo  Issur  Chunder  Chucker butty  for 

Appellant. 

Baboo  R'ajendro  Nath  Bose  for  Respondent. 

The  confirmation  of  a  sale  made  in  execution  of  1 
decree  is  a  bond-fide  proceeding  sufficient  to  keep  tht 
decree  in  force.  The  decree-holder  is  not  answerabk 
for  the  Court's  delay  in  confirming  the  sale. 

Mitter,  J. — This  was  an  applicatioD  for 
execution  of  a  decree  bearing  date  the  27th 
April  1862.  It  appears  on  the  proceedings 
that  certain  properties  belonging  to  the  judg- 
ment-debtor were  sold  on  the  8th  Augast 
1865,  but  the  sale  was  not  confirmed  till  the 
19th  May  1866.  The  decree-holder  then 
applied  for  execution  on  the  i8th  February 
1869,  and  caused  a  notice  to  be  served  on  the 
judgment-debtor  on  the  ist  May  of  that  year, 
and  a  warrant  of  arrest  immediately  followed. 

The  learned  Judge,  in  the  Court  btiow, 
admits  that  the  proceedings  held  in  May  1S69, 
viz.,  the  service  of  a  notice  and  the  issue  of 
a  process  of  arrest  were  bond-fide  proceedings, 
notwithstanding  that  the  Court  of  first  in- 
stance held  otherwise  in  consequence  of  car- 
tain  formal  defects  in  the  form  of  the  jippli- 
cation  upon  which  those  proceedings  were 
taken ;  but  the  learned  Judge  gdbs  on  to  say> 
that  the  decree-holder  was  not  entitled  to  the 
benefit  of  the  period  intervening  between  die 
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August  1865  (the  date  of  the  sale)  and 
19th  May  1866  (the  date  on  which  the 

ie  was  confirmed^,  because  he  says  that  there 
an  unwarrantable  delay  on  the  part  of  the 
lit ;  and,  as  the  decree-holder  did  not  take 

ly  steps  to  move  the  Court  to  confirm  the 

lie  on  an  earlier  date,  he  must  suffer  for  that 

?Iay. 

We  are  of  opinion  that  this  conclusion  is 
clearly  erroneous  in  law.  The  proceeding  of 
the  I9lh  May  1866,  confirming  the  sale,  was 
clearly  a  bond-fide  proceeding  sufficient  to 
keep  the  decree  in  force  up  to  that  date. 
The  delay,  if  any,  was  that  of  the  Court,  and 
the  appellant  ought  not  to  suffer  for  it. 

It  IS  argued  for  the  respondent  that  the 
confirmation  of  the  sale  was  a  mere  formal 
proceeding,  but  this  view  of  the  law  is  erro- 
neous. The  confirmation  of  a  sale  made  in 
execotion  of  a  decree  is  indispensably  requir- 
ed by  the  law,  and  the  judgment-creditor 
could  not  reasonably  be  expected  to  proceed 
with  further  execution  of  the  decree  until  he 
knew  whether  the  Court  was  going  to  confirm 
the  sale  or  not. 

It  is  further  argued  that  the  Judge  is 
wrong  in  holding  that  the  proceedings  taken 
in  May  1869  were  homUfide  proceedings  ;  but 
the  finding  of  the  Judge  on  that  point  is  a 
finding  of  fact,  and  we  cannot  interfere  with 
it  in  special  appeal  even  if  we  were  disposed 
to  do  so  upon  the  merits. 

It  is  quite  clear  that  the  decree-holder  has 
taken  every  reasonable  step  to  have  his 
decree  executed,  and  it  would  be  a  gross  in- 
justice to  him  if  we  hold,  notwithstanding  all 
the  efforts  which  he  persistently  made  to 
carry  out  the  execution,  that  the  decree  is 

barred  by  limitation. 
For   the    above    reasons,    we  reverse    the 

decision  of  both  lower  Courts  with  all  costs, 

the  costs  of   each  Court  being  assessed  at 

two  gold  mohurs. 


The  2nd  March  1872. 

Present : 

The  Right  Hon'ble  Sir  James  VV.  Colvile,  Sir 
Montague  E.  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Peel. 

Benuiee  Purchase— Act  VIII.  of  1859,  ss.  a6o, 
259,  and  261  to  266- 

On  Appeal  from  the  High  Court  at 
,  Calcutta* 

'    From  Full  Bcncfi  judgment  reported  in  1 1  VV.  R., 
r.  B.,  16,    * 


Mussamut  Bahuns  Koonwur 

versus 

Lalla  Buhoree  Lall  and  another. 

Benamee  purchases  in  India,  not  having  been  declar- 
ed by  law  to  be  illegfal,  must  be  recognized  and  have 
effect  given  to  them  by  the  Courts,  except  so  far  as 
positive  enadlment  stands  in  the  way,  and  dire<fls  a 
contrary  course.  There  is  nothing  in  se<5tion  260,  A6t 
VIII.  of  1.S59,  either  taken  by  itself,  or  taken  in  con- 
nection with  sections  259  and  261  to  266,  from  which  aR 
inference  can  be  drawn  of  an  intention  to  prohibit 
benamee  transactions. 

Thk  facts  which  mise  the  question  for 
decision  in  this  appeal  may  be  very  shortly 

stated. 

Brijlal  Opadhia  was  mortgagee  in  posses- 
sion of  Talooka  Doodhur.  Whilst  he  was  so 
in  possession,  the  interest  of  the  mortgagor 
WAS  offered  for  sale  under  a  decree  obtained 
against  him  by  a  creditor.  Buhoree  Lall 
became  the  ostensible  purchaser  at  such  sale, 
and  the  certificate  of  sale  was  granted  to  him 
in  his  own  name  as  the  purchaser. 

Brijlal  Opadhia  remained  in  possession 
until  his  death,  and,  after  it,  this  suit  was 
brought  by  Buhoree  Lall  against  his  heirs 
(the  present  appellants)  for  the  redemption 
of  the  talooi;  and  possession  of  it,  alleging 
that  the  mortgage- debt  had  been  paid  off  by 
the  receipt  of  the  profits,  and,  if  not,  that  he 
was  ready  to  pay  what  might  remain  due. 

The  defence  was  that  the  purchase  was 
made  by  Buhoree,  in  his  own  name,  as  a  bi' 
namee  purchaser  for  Brijlal  Opadhia,  and 
with  his  money;  and  that  the  attempt  by 
Buhoree  to  set  up  title  in  himself  was  a 
fraud. 

It  has  been  decided  by  the  Courts  in  India 
that  this  defence  is  true  in  fact,  and  it  was 
admitted  that  it  must  be  so  treated  in  dealing 
with  the  question  to  be  decided  in  the 
present  appeal,  which  is,  whether  having 
reference  to  certain  clauses  of  the  Code  of 
Procedure,  the  defence  can,  in  law,  be  made 
available. 

The  point  upon  the  construction  of  the 
Code  is  one  of  considerable  difficulty,  and 
was  felt  to  be  so  by  the  Courts  in  India. 
The  Principal  Sudder  Ameen  decided  in 
favour  of  the  defendants  (the  appellants). 
His  decision  was  reversed  by  a  Division, 
Bench  of  the  High  Court.  However,  the 
same  Division  Bench,  in  consequence  of  the 
doubts  they  entertained,  upon  a  second  hear- 
ing, referred  the  point  by  a  short  memoran- 
dum to  the  Full  Bench,  who  gave  judgment 
for  the  respondents,  Mr.  Justice  Jackson  dis- 
senting from  the  decision. 
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It  must  be  obsen*ed  at  the  outset  that  the 
suit  to  be  dealt  with  is  one  in  which  the 
plaintiffs  (the  present  respondents)  seek  to 
establish  a  right  against  the  defendants  (the 
appellants),  and  that  they  invoke  the  aid  of 
the  Courts  to  give  effect,  against  equity  and 
good  conscience,  to  a  claim  founded  upon 
fraud. 

It  must  be  conceded  that  it  is  only  by  force 
of  positive  statutory  law  that  it  can  be  obli- 
gatory upon  the  Courts  to  give  their  active 
assistance  in  such  a  case  to  the  fraudulent 
plaintiffs  against  the  defrauded  defendants. 
But  it  is  said  that  this  obligation  is  found 
in  the  Code  of  Civil  Procedure. 

.  It  is  well-known  that  henamee  purchases 
are  common  in  India,  and  that  effect  is  given 
to  them  by  the  Courts  according  to  the  real 
Intention  of  the  parties.  The  Legislature 
has  not,  by  any  general  measure,  declared 
such  transactions  to  be  illegal ;  and,  therefore, 
ihey  must  still  be  recognized,  and  effect  given 
to  them  by  the  Courts,  except  so  far  as  posi- 
tive enactment  stands  in  the  way,  and  directs 
a  contrary  course. 

The  enactments  relied  on  by  the  plaintiffs 
are  found  in  a  Code  professing  to  deal,  not 
with  rights,  but  with  remedies  and  proce- 
dure to  enforce  rights. 

The  preamble  states  the  object  of  the  Code 
to  be  "to  simplify  trie  procedure  of  the 
Courts  of  Civil  Judicature."  It  is  riijhi 
to  bear  this  object  in  mind  in  construing  the 
clauses  on  which  the  plaintiffs  rely. 

The  only  express  enactment  on  the  subject 
occurs  in  section  260.  That  clause,  after 
directing  that  the  certificate  shall  state  the 
name  of  the  person  who  is  declared  at  the  sale 
to  be  the  actual  purchaser,  says  this  :  "  And 
any  suit  brought  against  the  certified  pur- 
chaser on  the  ground  that  the  purchase  was 
made  on  behalf  of  another  person,  not  the 
certified  purchaser,  though,  by  agreement,  the 
name  of  the  purchaser  was  used,  shall  be 
dismissed  with  costs." 

This  enactment  is  clear  and  definite  ;  there 
is  nothing  from  which  it  can  be  inferred  that 
more  is  meant  than  is  expressed.  It  is 
confined  to  a  suit  brought  against  the  certified 
purchaser,  and  to  a  specific  direction  as  to 
what  shall  be  done  with  that  suit,  viz.,  that 
Ax  shall  be  dismissed  with  costs. 

The  present  suit,  which  is  the  converse  of 
that  pointed  at  in  the  clause,  is  not  within 
the  words  or  scope  of  it ;  and,  if  dealt  with  in 
the  manner  directed,  would,  of  course,  come 
to  a  disastrous  end. 

It  has  however  been  contended,  in  sup- 
port of  the  opinion  of  the  majority  of  the 


Judges  of  the  High  Court,  that  there 
be  inferred  from  this  clause,  taken  in 
nection  with  section  259  and  the 
relating  to  the  manner  of  giving 
a  general  intention,  having  for  its  object  ts 
prevent  any  inquiry  between  the  purchas- 
er de  facto  and  the  person  for  whom  he  is 
alleged  to  have  purchased,  upon  the  qaesdOB 
whether  the  purchase  was  benamee  or  not. 
and  that  effect  should  be  given  to  that  g-eneral 
intention. 

Their  lordships  consider  it  would  not  be 
safe  to  make  such  an  inference,  except  it  a-rase 
upon   very   clear   implication,    and    that     it 
would  be  especially  unsafe  so  to  constrae 
the  Act  as  by  inference  to  import  into  it  pro- 
hibitory  enactments,  which  would    exclude 
an  inquiry  into  the  truth  in  any  soic    be- 
tween the  parties,  when  the  express 
ment  is  narrowed  and  confined  to  a  s 
direction  as  to  what  shall  be  done  in  a  par- 
ticular suit  which  is  described  and  defined 
in  precise  terms.      And  it  appears  to  tbetr 
Lordships  that  effect  can  reasonably  be  given 
to  the  provisions  of  the  Code  without  making 
such  implication. 

Section  259,  requiring  the  Court  to  grant 
a  certificate  to  the  person  declared  to  be  the 
purchaser  at  the  sale,   and    directing    that 
such  certificate  shall  he  taken  and  deemed 
to  be  a  valid  transfer  of  the  debtor's  right 
and  interest,  does  no  more  than  create  statu- 
tory evidence  of  the  transfer  in  place  of  the 
old  mode  of  transfer  by  bill  of  sale.     Tbetr 
Lordships  consider  that  no  inference  fairlj 
arises  from  this  clause  that  it  was  intended 
to   interfere   with   benamee  transactions ;  ios 
the  language  is  adapted  to  meet  the  case  of 
ordinary  purchasers,  and  the  same  language 
might  well  have  been  used  if  benamee  trans- 
actions had  been  wholly  unknown. 

The  same  observations  apply  to  sections 
261  to  266,  which  prescribes  modes  of  giving 
possession  of  the  various  kinds  of  property. 
These  provisions  would  naturally  find  a  place 
in  the  Act  in  order  to  govern  ordinary  pur- 
chases ;  and  no  inference  can,  therefore,  be 
drawn  from  them  of  an  intention  to  prohibit 
benamee  transactions. 

It  is  evident  from  this  analysis  of  the  sec- 
tions of  the  Code,  that  the  inference  sought  to 
be  made  against  benamee  transactions  rests 
entirely  on  the  26o:h  clause,  and  that,  if  this 
clause  were  absent  from  the  Code,  there  is 
absolutely  nothing  in  the  other  sections 
from  which  such  an  inference^ could  be 
drawn. 

It  was  strongly  pressed  upon  their  Lord- 
ships that,  as  by  the  express  terftis  of  the 
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36oih  section,  a  sail  brought  against  a  pur- 
chaser on  ihe  ground  that  the  purchase  was 
^ienamee  must  be  dismissed,  that  it  would, 
hi  many  cases,  lead  to  inconsistency  if  that 
ground  could  be  set  up  as  a  defence  against 
R  suit  brought  by  a  benameedar. 

If  this  really  were  so,  it  would  result  from 
-the  autempc  to  deal  with  the  subject  of  he- 
namee  in  a  partial  manner ;  and,  even  in  that 
case,  their  JLordships  would  consider  it  fitting 
that  the  Legislature  should  declare  its  view, 
and  supply  a  remedy  rather  than  that  the 
Courts  should  strain  -the  existing  statute. 
Bat  it  will  probably  be  found  that  the  sug- 
gested inconsistencies  will  not  be  great,  and, 
even  if  the  respondents'  view  were  adopted, 
they  would  not  be  wholly  avoided. 

The  object  which  the  framers  of  the  Code, 
probably  had  in  view  was  to  prevent  judg- 
ment-debtors becoming  secret  purchasers  at 
the  judicial  sales  of  their  property,  and  to 
empower  the  Court  selling  under  a  decree 
to  give  effect  to.  its  own  sale,  without  con- 
tention on  the  ground  of  benamee  purchase, 
by  placing  the  ostensible  purchaser  in  posses- 
sion of  what  it  had  sold,  and  of  insuring 
respect  to  that  possession  by  enacting  that 
any  suit  brought  against  him  on  the  ground 
of  benamee  shall  be  dismissed. 

In  the  cases  where  actual  possession  can 
be  given  of  the  thing  sold  by  the  Court,  no 
difficulty  can  arise;  for  there  the  certified 
purchaser,  having  both  the  certificate  and 
possession,  can  hold  the  property  by  virtue  of 
clause  260,  against  any  suit  brought  against 
him ;  and,  it  that  possession  should  be  in- 
terfered with,  either  by  force  or  fraud,  on 
the  part  of  any  person,  even  a  benamee  claim- 
ant, it  no  doubt  ought,  without  inquiry  as  to 
the  benamee  claim,  to  be  restored. 

It  has  been  suggested  that  difficulties  may 
arise  in  the  case  of  possession  given  under 
section  26 \,  of  lands  in  the  occupancy  of  ry- 
ots to  a  certified  purchaser,  who  had  bought 
benamee  for  the  judgment-debtor,  to  whom 
the  ryots  may  have  been  afterwards  induced 
to  pay  their  rents.     It  was  said  that,  upon 
the  strict  construction  of  the  Code,  the  pur- 
chaser might  be  precluded  from  suing  the 
yyots  for  these  rents.     It  is  not  necessary  to 
decide  these  questions,  but  their  Lordships 
do  not  consider  this  to  be  a*  necessary  conse- 
qoence  of  the  construction ;  for,  as  regards 
l^e  ryois,  the  certified  purchaser,  when  put 
i&to  possession,  becomes  their  landlord,  both 
Dy  title  ajd  possession^  and  it  may  well  be 
*at  they  stiould  not  be  allowed  to  set  up  the 
.benamee  right  Of  another  against  the  person 
to  whomnhey  had  thus  become  tenants. 


So,  in  the  case  where  debts  due  to  the 
judgment-debtor  have  been  sold  and  delivered 
to  the  certified  purchaser,  the  debtors  may 
well  be  prevented  from  sett'rng  up  the  be^ 
namee  title  of  a  third  person  in  actions 
brought  by  the  holder  of  the  certificate  of 
sale,  JFor  they  are,  by  section  265,  prohibited 
from  paying  to  any  one  except  the  certified 
purchaser,  and  they  could  not,  therefore,  set 
up  title  in  another.  Besides,  when  suing 
them,  the  certified  purchaser  is  only  reduc- 
ing into  possession  the  very  thing  he  pur- 
chased. 

In  fact,  the  instances  would  probably  be 
very  few  where  any  difficulty  would  arise. 
It  would  occur  only  in  cases  like  the  present 
where  the  certified  purchaser,  who  is  really  a 
benameedar,  having  been  put  into  complete 
possession  by  the  Court  of  the  thing  pur- 
chased at  the  judicial  sale,  attempts  to  bring 
a  new  suit  against  the  real  purchaser,  not  to 
complete  the  title  or  even  the  possession  to  the 
thing  purchased,  but  to  enforce  a  right  attach- 
ing to  it.  In  this  case,  the  purchaser  has  full 
possession  of  the  thing  he  bought,  so  far  as 
the  selling  Court  can  give  it,  and  it  cannot 
be  taken  from  him ;  but,  when  he  seeks,  as 
mortgagor  in  a  suit  altogether  new,  to  re- 
deem against  the  mortgagee  in  possession 
under  his  mortgage-title,  then  the  express 
enactment  contains  no  words  to  restrain  the 
defence  set  up. 

But  difficulties  would  also  arise  from  giving 
a  wide  construction  to  the  Code  beyond  the 
ordinary  meaning  of  the  words.  It  was  de- 
clared by  the  High  Court,  in  conformity 
with  former  decisions,  that,  where  the  real 
owner  has  been  permitted  to  have  or  retain 
possession  by  the  ostensible  purchaser,  the 
latter  cannot  insist  on  his  certified  title  to 
recover.  Now,  if  the  Code  is  to  be  read  as 
wholly  prohibitory  of  benamee  judicial  pur- 
chases, thus  rendering  them  illegal,  the 
defence  in  such  cases  ought  to  be  disallowed ; 
for,  if  allowed  to  be  set  up,  then  effect  must 
necessarily  be  given  to  that  which,  upon  the 
hypothesis,  is  prohibited  and  illegal.  The 
mere  permission  to  hold  possession  cannot 
alone  give  or  transfer  a  title  from  the  bena- 
meedar  to  the  real  owner.  The  title  mast 
depend  upon  the  purchase  having  been  made 
benamee,  and,  if  that  be  unlawful,  then  it* 
ought  not  to  be  allowed  to  prevail  in  the 
cases  in  which  the  High  Court  agree  that  it 
should  do  so. 

The  authorities,  therefbre,  which  have 
held  that,  in  the  cases  just  referred  to,  the 
real  owner  may  set  up  his  benamee  right 
against  the  benameedar,  necessarily  involve 
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the  opinion  that  the  Code  has  not  made 
benamee  purchases  unlawful,  and,  if  that  is 
so,  there  seems  to  be  no  sufficient  reas  )n  for 
giving  the  provisions  of  the  Code,  in  cases 
like  the  present,  a  larger  operation  ths  n  the 
language  imports. 

The  High  Court,  in  their  judgment  in 
this  case,  approve  of  the  above  auth(  rities, 
but  they  say  th%y  may  be  explained  ca  the 
ground  that  the  henameedar  has,  by  co  isent- 
ing  to  the  possession  of  the  real  owner, 
waived  his  right  to  the  benefit  given  to  h*m 
by  the  Code  ;  but  the  Code  had  certainly  not, 
for  it's  object,  the  desire  to  confer  a  bent-fit  on 
fraudulent  benameedars.  Its  provisions  must 
have  been  framed  on  grounds  of  public 
policy,  to  which  the  doctrine  of  waiver  is 
not  properly  applicable.  That  policy,  if  it 
was  meant  lo  be  carried  to  the  extent  of 
making  such  transactions  unlawful,  might 
have  been  so  declared  and  enacted  ;  but  the 
Code  stops  short  of  such  an  enactment. 
Their  Lordships  consider  that,  where  the 
Legislature  has  stopped,  the  Courts  must 
stop. 

It  was  said  that  the  certified  purchaser,  in 
a  case  like  the  present,  would  have  the 
shadow  only,  and  not  the  substance,  of  the 
thing  he  bought,  but  this  is  exactly  what,  in 
equity  and  good  conscienC(%  he  oui^ht  to  have 
if  no  positive  law  intervem-.d.  The  qu  !Stion 
is,  whether  such  positive  law  does  intervene 
in  this  case. 

For  the  reasons  given,  their  Lordships  do 
not  feel  justified  in  adopting  a  construction 
beyond  what  the  language  of  the  Code  im- 
ports when  such  a  construction  would,  in 
effect,  be  to  declare  that  to  be  unlawful 
which  the  Code  itself  has  not  declared  to  be 
so ;  and  they  are  consequently  of  opinion 
that  there  is  no  bar  to  preclude  the  inquiry 
in  this  suit  into  the  real  title. 

Their  Lordships  find  that  a  cross-appeal 
to  Her  Majesty  against  the  decision  of  the 
Courts  below  on  the  question  of  fact  is 
pending.  Without  prejudice  to  such  cross- 
appeal  and  to  any  order  i  >  be  made  ^here- 
on, in  case  the  same  shoi  Id  be  prose^  uted, 
their  Lordships  will  huiubly  advise  Her 
Majesty  to  allow  this  app-  al,  to  revene  the 
decrees  appealed  from,  a>.d,  in  lieu  thereof, 
Jo  order  that  the  appeal  lo  the  High  C)ourt 
from  the  decree  of  the  Principal  Sidder 
Ameen  be  dismissed  v  ith  costs.  The 
appellant  will  have  the  coms  of  this  ap)  eal. 


The  25th  May  1872. 

Present  : 

The  Right  Hon'ble  Sir  James  W.  Colvil^, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

AUuTud  Land— Ripariaa  Proprietors — ShifliaiK^ 
Ownership  andRig^ht  of  Possession — Custonx 
— Senritude — Coyenaat  running 


On  Appeal  from  the  High  Court  at 
Calcutta,* 

Baboo  Rissessur  Nath  and  others 

versus 

Maharajah  Mohessur  Bux  Sing  Bahadoor 

and  others. 

One  of  the  grounds  on  which  plaintiff  sought  to 
disturb  defendant's  long  uninterrupted  possession  siaoe 
1 790  of  land  (which  had  once  been  alluvial)  lyisff  ^^^ 
tween  two  branches  of  a  river,  or  between  two  nvers,tbe 
volume  of  water  in  which  from  time  to  time  shifted,  so 
that  alternately  one  of  those  channels  was  deep,  and  tbe 
other  fordable,  was  by  virtue  of  an  alle^rcd  custom  ia  tbc 
district:  Held  that  the  custom  which  plaintiff  was 
bound  to  establish  by  clear  and  distinct  evidence  of  its 
existence  was  that  the  ownership  andrightotf  pesscssioa 
of  the  whole  intermediate  tract  of  land  shifted  with  the 
volume  of  the  water,  always  attaching  to  the  riparian 
proprietor  on  the  side  of  the  channel  which  happetted, 
(for  the  time  beincTi  to  be  fordable. 

As  to  the  other  ground  on  whicfa^  plaintiff  reGed» 
their  Lordships  were  of  opinion  that  it  was  not  in  tKe 
power  of  the  then  zemindar  to  impress  upon  the  land 
a  quasi  s<*rvitude,  or  to  burden  it  with  a  covenant  uliick 
would  run  with  it  into  the  hands  of  any  possessor  of  it 
by  any  title,  and  that,  consequently,  a  contract  between 
two  former  zemindars  that  the  ownership  and  rig'ht  of 
possession  of  the  land  should  shift  in  the  manner  above* 
mentioned  was  not  binding  upon  the  defendant  who 
derived  his  title  from  a  person  who  was  a  stranger  to  tte 
arrangement. 

This  was  a  suit  to  recover  possession  of  a 
large  tract  of  land  which  had,  at  one  time, 
been  alluvial,  but  which,  for  a  great  number  of 
years,  had  been  regularly  cultivated  and  in- 
habited, lying  between  two  streams  described 
by  the  plaintiffs  (who  are  now  the  appellants) 
as  branches  of  the  Ganges,  but  which  migh^ 
perhaps,  be  more  correctly  described,  the  one 
as  being  the  river  Dewha,  and  the  other  as 
being  the  river  Ganges. 

The  plaintiffs  were  the  owners  of  a  zetnin- 
dary  of  the  name  of  Manjhee  on  the  north 
side  of  the  liorih  channel;  the  defendants 
were  ihe  owners  of  a  zemindary  of  the  name 
of  Arrah  on  the  south  side  of  the  south 
channel,  both  streams  flowing  from  the  west 
and  joining  each  other  to  the  east  of  the 
property  in  dispute.  • 


•  From  the  judgment  of  Raikes'and  Levingc,  J  J.,, 
dated  jotfa  June  1863.  % 
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It  appears  that  the  tract  of  hnd  between 
these  two  channels  was,  as  early  as  the  year 
1790,  in  the  possession  of  one  Noorool  Hos- 
sein,  with  whom,  as  occupier  and  proprietor, 
a  settlement  was  made  by  the  Government  in 
the  year  1 790,  and  that,  in  the  year  1 800,  a 
permanent  settlement  was  made  with  his  son. 

The  defendants  claim  the  land  in  question 
by  purchase  from  a  descendant  of  Noorool 
Hossein,  and  it  appears  to  be  undisputed  that 
Noorool  Hossein  and  his  heirs  and  those  who 
succeeded  him  in  title  down  to  the  present 
defendants  have  held  uninterrupted  posses- 
sion of  this  land  from  1790  to  the  present 
day. 

The  plaintiffs  seek  to  eject  the  present  pos- 
sessors, the  defendants,  upon  these  g^rounds : 
It  appears  that,  in  the  year  1849  or  1850,  the 
great  volume  of  water  left  the  northern  chan- 
nel and  took  the  southern  channel,  whereby 
the  northern  channel,  which  before  had  been 
deep,  became  fordable,  and  the  southern  chan- 
nel, which  before  had  been  fordable,  became 
deep ;  and  they  allege  that,  upon  that  state  of 
facts,  ihey  are  entitled  to  obtain  possession  of 
the  whole  of  the  land  lying  between  these 
two  channels^  by  virtue,  /rj/,  of  an  alleged 
custom,  secondly,  of  an  ekrarnama  executed 
in  1780  between  the  then  proprietor  of  the 
zemindary  Manjhee  and  the  then  proprietor 
of  the  zemindary  Arrah. 

It  is  necessary  to  examine  separately  these 
two  grounds  on   which  the   plaintiffs   rely. 
First,  as  to  the  custom .     The  custom  on 
which  the  plaintiffs  rely   is  nowhere  to   be- 
found  clearly  stated  in  their  pleadings,  and 
iheir  counsel  found  some  difficulty  in  quite 
accurately   defining  it.     It   appears  to  their 
Lordships  that,  in  order  to  succeed  in  disturb- 
ing a   possession    of    such    long   duration, 
under  the  circumstances  of  this  case,  it  is 
necessary   for  the  plaintiffs   to  establish   a 
custom  existing  in  the  district  in  which  these 
propcnies  are  situated,   10  the   effect   iliat, 
>^hcie  land,  which  had  once  been  alluvial,  lies 
between  two  branches  of  a  river  (or  it  would 
appear  between  two  rivers),  and,  from  time 
to  time,  the  volume  of  water  shifts,  so  that 
alternately  one  of  those  channels  is  deep  and 
the  other  is  fordable,  then  the  whole  of  such 
intermediate  land  belongs  to  the  lanl-owner 
^  the  side  of  the  channel  which,  at  any  given 
toe,  is  fordable;  in  short,  that  the  ownership 
*nd  right.of  possession  ol  the  whole  i;uer- 
mediaie  tract  of  land  shift  with  the  volume 
w  the  water,  always  attaching  to  the  riparian 
proprietoj  on  the  side  of  the  channel  which 
Mppcns,  for  the  time  being,  to  be  fordable. 


It  should  be  observed  that  this  custom  ap- 
pears to  be  based  on  the  hypothesis  that,  at 
all  times,  one  channel  is  deep,  and  the  other 
fordable,  because  it  could  not  apply  if  both 
were  deep,  or  both  were  fordable ;  it  would 
also  appear  that  this  custom  is  wholly  inde- 
pendent of  any  question  of  accretion  or  arro- 
sion  of  banks;  that  it  attaches  merely  upon 
the  water  becoming  deeper  or  shallower  in 
onec  hannel  or  the  other,  without  necessarily 
any  alteration  in  the  beds  or  banks  of  the 
channels. 

This  being  the  custom,  which  it  appears  to 
their  Lordships  that  the  plaintiff  is  bound  to 
make  out  in  order  to  establish  his  case,  their 
Lordships  would  require  to  be  satisfied  by 
very  clear  and  distinct  evidence  of  its  exist- 
ence, since  the  operation  of  such  a  custom 
must  be  to  render  the  rights  of  property 
fluctuating  and  precarious. 

A  question  has.  indeed,  been  suggested 
whether  a  custom  of  this  description  falls 
within  the  terms  of  Regulation  XI.  of  1825, 
section  2.  Their  Lordships,  however,  do  not 
think  it  necessary  to  decide  this  question, 
inasmuch  as  they  have  come  to  the  conclu- 
sion tnat  no  "  clear  and  definite  usage,"  such 
as  would  be  necessary  to  support  the  plaint- 
iff's case,  has  been,  in  point  of  fact,  established 
by  the  plaintiffs. 

Reference  has  been  made  very  frequently 
in  th<»  record  and  in  the  course  of  the  argu- 
ment to  certain  proceedrngs  on  the  part  of 
the  Oovernmeni  which  took  place  in  1780 
and  tie  ekrarnamas  executed  by  the  pro- 
prielo's  of  the  respective  estates  at  that  time 
in  pursuance  of  th  )se  proceedings;  but  their 
Lordships  are  of  opinion  that  the  effect  of 
those  pfDceeding^  and  the  ekrarnamas 
amou  Its  to  no  more  than  ihis ,  that,  there 
being  a  dispute,  indeed  a  violent  quarrel,  as 
it  would  appear,  between  two  zemindars 
whose  properties  were  contiguous  the  one  to 
the  o  her,  the  Government  adopted  a  settle- 
ment at  the  time  between  them  which  ap- 
peare.i  to  beequit  ble  and  expedient,  and  to 
be  in  conformity  viih  what  had  been  done  on 
previous  occasions  by  previous  owners  of  the 
same  properties,  ond  that  this  arrangement 
made  with  these  two  landowners  by  the* 
Government  was  acquiesced  in.  adopted,  and 
rati  fie  i  by  the  ekrarnamas  which  have  been 
referred  to,  which  it  will  be  necessary  subse- 
quently to  stale  m  >re  in  detail.  This,  by  no 
means,  amounts  10  that  clear  proof  which 
would  be  required  lO  support  a  distinct  custom 
of  this  description  and  to  sustain  the  claim 
of  the  plaintiff  to  transfer  to  themselves  thif 
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property  from  those  who  have  been  in  posses- 
sion of  it  for  80  years  or  more. 

The  other  evidence,  which  has  been  relied 
upon  in  support  of  the  custom,  consists  mainly 
of  supposed  adetissions  on  the  part  of  the 
defendants  Inr^  the  course  of  various  legal 
proceedmgs ;  but,  upon  examination,  those 
admi>£rfons  do  not  appear  to  amount  to  more 
than  ihis,  that  the  defendants  or  their  prede- 
cessors appear  in  certain  proceedings  to  have 
insisted  upon  a  rule  somewhat  similar  to  that 
which  the  plaintiffs  now  allege,  but  by  no 
means  identical  with  it,  as  applicable  to  these 
zemindaries,  and  do  not  point  to  "  a  clear  and 
definite  usage/'  binding  all  property  within 
the  district. 

Reference  has  been  made  also  to  various 
proceedings  with  respect  to  other  properties, 
in  which  the  Government  authorities  have 
treated  the  main  channel  of  the  Dewha  as 
the  boundary  between  certain  zillahs ;  and  to 
one  case  in  which  they  appear  to  have  inti- 
mated that  that  boundary  should  be  applied 
also  to  certain  private  properties;  but  the 
circumstances  of  these  cases  are  not  so  dis- 
tinctly before  their  Lordships  that  they  are 
enabled  to  treat  them  as  proof  of  such  a  cus- 
tom as  that  which  has  been  before  described, 
and,  upon  which,  it  is  necessary  for  the  plaint- 
iff to  rely.  It  may  be  observed  that  it,  by 
no  means,  follows  that,  if  a  certain  fluctuating 
boundary,  ri's.,  the  course  of  a  river,  is  adopt- 
ed between  two  zillahs,  its  adoption  for 
that  purpose  affects  the  rights  of  landed 
proprietors  in  those  zillahs.  The  case  of  Rae 
Manick  Chund  V.  Madhoram,  in  13th  Moore's 
Indian  Appeals,  p.  1,*  which  has  been  re- 
ferred to,  is  to  the  effect  that  there  may  be  a 
fluctuating  boundary  between  zillahs,  which, 
by  no  means,  affects  the  rights  of  landed  pro- 
prietors. 

Their  Lordships  are  of  opinion  that  suffi- 
cient evidence  has  not  been  given  to  prove 
this  custom,  which  is  necessary  in  order  to 
make  out  the  plaintiff's  case.  They  agree, 
indeed,  with  Mr.  Justice  Raikes  who  says  in 
his  judgment :  *'  I  think  it  is  fully  made  out 
"  that,  when  claims  were  preferred  to  an  island, 
"a  new  formation  in  the  Ganges,  by  rival 
"riparian  proprietors,  the  custom  was  to 
"award  possession  to  the  proprietor  on 
"the  side  on  which  the  alluvial  lands  were 
"  fordable ;  and,  if  the  question  before  us  was 
"for  the  possession  of  newly- formed  lands, 
"and  we  were  asked  to  apply  the  custom  to 
"  such  lands,  I  should  have  no  hesitation  in 
"doing  so;"  but  their  Lordships  also  agree 
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with  what  Mr.  Justice  Raikes  further  says: 
"  But  this  is  not  the  nature  of  the  present 
suit." 

Their  Lordships  are,  therefore,  of  opinion 
that  the  plaintiff  has  failed  to  make  out  the 
first  ground  upon  which  he  relies. 

The  second  ground  is  the  ekrarnama  that 
was  entered   into    between  the   then  owner 
of     Pergunnah    Arrah.    Rajah  Bickromajeet 
Singh,  who  is  the  grandfather  of  the  defend- 
ant, and  Tegh  AH  Khan,  who  was  then  the 
owner  of  Pergunnah  Manjhee,  under  whom 
the   plaintiffs  claim    title ;   and  it  is  to  this 
effect :  The  Rajah  recites  that  there  had  been 
a  suit  with  respect  to  diara  lands  of  certain 
villages  which  he  describes;  then  that  Mr. 
Matthew  Leslie  and  Mr.  Gream  had  been 
sent  to  survey  the  land  in  dispute,  and  taken 
the   statements  of   both  parties.     Then  he 
goes   on   to   say :  "  The    gentlemen   of  the 
*•  Council    of   Azeemabad  and   Mr.  Greaa 
"forwarded   to   the   Council    at  Calcutta  1 
"report  of    the  dispute  between  the  parties 
"and   a   map   of  the  diara  lands,"  which, 
unfortunately,  is  not  now  forthcoming.    Then 
he  recites  that  orders  were  received  from  the 
Council  at  Calcutta,  that,  on  whichever  side 
the  Ganges  was  fordable,  the  diara  lands  will 
appertain  to  that  side;  and,  then,  that  Mr. 
Leslie   and   Mr.  Gream  came  again  to  the 
diara   lands,    "and,    finding  that  the  river 
"  Ganges  on  the  side  of  Pergunnah  Arrah, 
"  Sircar   Shahabad,  had  dried  up  and  was 
"fordable,  and  on  the  side  of  Pergunnah 
"  Manjhee    was     a     flowing     current   with 
"  deep   water,   gave  possession  to  roe,  the 
"declarant,  from   1187  Fuslee,  of  the  iwrjJ 
"  lands  aforesaid,  with  all  the  crops  thereon; 
and  that  he,  therefore,  took  possession.   Then 
he  says :  "  Therefore  1  declare  and  sS^'ft  this 
writing,  that   the   boundary   of  the  dim 
between  Pergunnah  Arrah,  Sircar  Shahabad, 
and  Pergunnah  Manjhee,  Sircar  Sarun,  has 
*been  fixed  in  this  manner  that,  if  the  river 
Ganges  becomes  fordable  on  the  side  o| 
Pergunnah   Arrah,    the    diara  lands  will 
belong  to  the  zemindars  of  Arrah  ;  and,  int 
"  becomes  fordable  on  the  side  of  Pergunnah 
"  Manjhee,  Sircar  Sarun,  they  will  belong  to 
"  Pergunnah  Manjhee.     If  any  or  cither  0 
"  us  act  contrary  to  this  agreement,  our  act 
"  shall  be  false  and   void,   and  we  «^i"  ^c 
"  liable  to  punishment  by  the  Government. 
A  duplicate  of  this  agreement  was  execotefl 
by   Tegh   Ali  Khan,   the  then  zemindar  ot 
Manjhee.  ^ 

It  has  been  contended,  on  the  one  btno. 
that  this  agreement  relates  only  to  newlj- 
formed  lands  or  alluvial  lands  which  may  oc 
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formed  after  its  date ;  on  the  other,  that  it 
distinctly  refers  to  the  lands  in  question,  at 
all  events  in  their  then  state,  and  that  it  is 
applicable  to  them  now.  But  be  that  as  it 
may,  assuming  the  meaning  given  to  this 
document  by  the  appellants  to  be  correct, 
their  Lordships  are  of  opinion  that,  whatever 
may  have  been  its  effect  as  a  contract  between 
the  two  zemindars  who  executed  it.  it  clearly 
caonot  be  binding  upon  the  defendants,  who 
derive  their  title  from  Noorool  Hossein,  who 
was  a  stranger  to  it. 

Their  Lordships  are  of  opinion  that  it  was 
not  in  the  power  of  the  then  zemindar  to 
impress  upon  the  land  a^^^j/ servitude,  or  to 
burden  it  with  a  covenant  which  would  run 
with  it  into  the  hands  of  any  possessor  of  it 
by  any  title. 

Their  Lordships  are,  therefore,  of  opinion 
that  the  plaintiffs  fail  also  on  the  second 
ground  of  claim. 

That  being  so,  it  is  unnecessary  to  go  into 
a  question  which  has  been  raised  of  the  iden- 
tity of  the  lands. 

For  these  reasons,  their  Lordships  are  of 
opinion  that  the  plaintiffs  fail  to  make  out 
their  case ;  and  they  will  humbly  advise  Her 
Majesty  that  the  decree  of  the  High  Court 
in  India  be  affirmed,  and  that  this  appeal  be 
dismissed  with  costs. 


The  31st  May  1872. 

Present : 

The  Right  Hon'ble  Sir  James  W,  Colvilc,  Sir 
Montague  E.  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Peel. 

Act  VIII.  of  1859,  s.  3— Res  Adjudicata— Dowl— 
Towfeer—Costs  (One  set  of,  to  Respondents 
in  the  sane  Interest). 

On  Appeal  from  the  High   Court  at 

Calcutta!* 

Woomatara  Debea 

versus 

Krisiokaminee  Dossee,   Wooma  Soonduree 
Dossee,  and  others. 

Where  a  plaintiff  in  a  former  suit  saw  Bt  in  that  suit 
to  admit  that  no  portion  of  the  land  then  sued  for  was 
included  within  the  limits  of  her  talook  as  orijfinally 
settled  and  defined  by  the  dimU  but  that  she  had,  as 
taloolcdar  of  that  talook,  acquired  title  to  it  as  t<mfeer  : 
HELD  diat  sbe  could  not,  under  s.  2,  Act  VI 11.  of  1859, 
bnng  her  pre&ent  suit,  and  claim  to  fall  back  upon  the 
other  Utle.    ^ 

V*Fronj  the  judgment  of  Phear  and  Hobhouse^  J  J., 
wtedand  December  1868.     10  VV,  R.  436. 

Vol  XVIII. 


The  Privy  Council  saw  no  grround  in  this  case  for 
departing  from  the  gfcneral  rule  of  allowing  but  one  set 
of  costs  to  respondents  in  the  same  interest,  since  the 
Collector,as  Court  of  Wards,and  representing  the  infant 
defendant,  would  sufficiently  have  discharged  his  duty, 
and  have  exercised  a  sound  discretion,  it,  seeing  that 
the  suit  was  to  be  substantially  defended,  he  had  left 
the  defence  in  the  hands  of  the  other  respondents,  or,  at 
the  most,  had  applied  for  leave  to  join  in  their  case. 

Their  Lordships  propose  to  dispose  of 
this  appeal  upon  the  only  point  that  was  dealt 
with  by  the  High  Court,  namely,  whether 
the  present  suit  can  properly  be  brought  con- 
sistently with  the  second  section  of  the  Ad  of 
Procedure.     That  clause  is  in  these  words : 

*  The  Civil  Court  shall  not  take  cognizance  of 
'  any  suit  brought  on  a  cause  of  action  which 

*  shall  have  been  heard  and  determined  by  a 
'  Court  of  competent  jurisdiction  in  a  former 
'  suit  between  the  same  parties,  or  between 

*  parties  under  whom  they  claim." 

The  first  question  that  occurs  to  their 
Lordships  upon  that  section  is,  what  is  meant 
by  the  cause  of  action  ?  And,  in  the  present 
case,  they  are  clearly  of  opinion  that  the  cause 
of  action  in  both  suits  was  the  dispossession 
of  the  appellant  by  the  fixing  of  the  bound- 
ary which  is  now  complained  of,  and  the 
other  proceedings  which  culminated  in  the 
decision  of  the  Judge  in  the  Aft  IV.  case. 
The  result  of  those  proceedings  was  to  affirm 
the  possession  of  the  defendants  in  the  land 
which  was  the  subject  of  the  first  suit,  and  to 
leave  the  party  who  felt  aggrieved  by  them 
to  her  remedy  by  a  civil  suit. 

The  first  suit  was  accordingly  brought, 
and  in  the  present  suit  both  Courts  have 
found,  and  it  has  been  fairly  admitted  at  the 
bar,  that  the  land  which  is  now  in  dispute  is 
a  portion  of  the  land  which  was  then  sued 
for.  The  identity,  therefore,  of  the  subject- 
matter  of  the  two  suits  is  admitted,  and,  as 
their  Lordships  have  already  said,  the  cause 
of  action  in  both  was  the  dispossession  of  the 
appellant  by  reason  of  the  proceedings  then 
taken. 

It  is  sought,  however,  to  distinguish  the 
case   upon   the  ground   that, the  appellant, 
who  was  the  plaintiff  in  the  former  suit,  saw 
fit  in  that  suit  to  admit  that  no  portion  of  the 
land  then  sued  for  was  included  within  the 
limits  of  Talook  Shahazadapore,  as  originally 
settled  and  defined  by  the  dowlt  but  that  she- 
had,  as  talookdar  of  that  talook,  acquired  title 
to  it  as  towfeer,  that  is,  that,  by  gradual  squat- 
ting or  encroachment,  she  had  enlarged  the 
boundaries  of  her  talook,  and,  by  bringing  the 
land  into  cultivation,  had  acquired  a  prefer- 
able right  to  have  the  settlement  made  with 
her. 
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Now,  it  is  perfectly  clear  to  their  Lord- 
ships upon  the  proceedings  that  the  real 
question  in  issue  to  be  determined  between 
the  parties  then  was  whether  the  lands  then 
sued  for  which  included  the  lands  now  sued 
for,  belonged  as  of  right  to  the  talookdar,  or 
whether  they  fell  within  lot  32,  which  be- 
longed to  the  defendants.  And  it  was  open  to 
the  plaintiff,  the  present  appellant,  in  the 
former  suit  to  shape  her  title  in  either  of 
three  ways.  She  might  have  said,  as  she  did 
say,  according  to  Mr.  Doyne's  argument  to- 
day, that  the  whole  of  the  land  then  claimed 
was  towfeer  land  ;  or  she  might  have  said,  a 
portion  of  the  land  fell  within  the  talook,  as 
originally  settled  and  formed  part  of  the 
7,000  odd  beegahs|mentioned  in  the  doivU  a^nd 
the  residue  of  it  is  toivfeer  land  ;  or  she  might 
have  put  her  case  in  the  alternative,  and 
have  said  that  she  had  a  good  title  to  a  por- 
tion as  her  original  land,  but  that,  should  the 
proof  of  that  fail,  that  portion  also  was  to  be 
considered  as  iowfeer  land. 

With  the  full  knowledge  of  all  the  cir- 
cumstances, she  chose  to  say  :  "  I  admit  that 
*'  I  am  in  possese>ion  of  all  that  I  was  entitled 
*'  to  under  the  doivU  but  I  claim  this  land, 
"  the  whole  of  it,  as  towfeer  land."  The 
contention  now  is  that,  although  she  saw  fit 
to  take  that  course  then,  she  has  now  a  right' 
to  fall  back  upon  the  other  title,  and  to  say : 
**  The  boundary  was  improperly  drawn,  so  as 
''to  include  in  the  defendants'  holding  that 
"  which  of  right  should  have  been  within  my 
*'  originally  settled  talook ;  and,  as  1  now 
"  claim  in  that  way  that  which  I  might  have 
**  claimed  in  the  former  suit,  I  am  not  pre- 
"  eluded  from  bringing  this  second  suit."  It 
appears  to  their  Lordships  that  that  conten- 
tion cannot  prevail  against  the  clear  terms  of 
the  section  in  question,  or,  indeed,  upon  prin- 
ciple. 

It  is  clerar  that  it  does  not  fall  within  the 
principle  of  the  decision*  given  by  Lord 
Justice  Turner  at  this  Board  upon  the  earlier 
Regulation,  in  which  he  takes  the  distinction 
that  the  Regulation  '*  was  only  to  prevent  the 
"  re-trial  of  the  same  question,  and  that  it 
*'  was  not  intended  to  apply  to  cases  like  the 
"  present,  in  which  new  circumstances  had 
"  intervened  and  altered  the  nature  and 
""character  of  the  questions  to  be  deter- 
"  mined."  Here  no  new  circumstances  at  all 
have  intervened. 

Nor  does  it  appear  to  their  Lordships 
necessary  to  decide  whether,  in  some  of  the 
cases  put  by  Mr.  Doyne,  where  the  party  was 
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suing  entirely  under  a  new   and  difiFerei 
title,  such  a  distinction  as  he  contended  fc 
might  not  be  taken ;  because  here  it  seems  t| 
their  Lordships  that  the  matter  in  dispatj 
throughout  was  the  title  of  the  taiookdar 
this  talook  to  the  land  in  question,  and  thj 
possession  which  she  had  thereby  acquired 
and  it  is  perfectly  clear  upon  the  proceedii 
in  the  earlier  suit,  that  her  right  in  any  waj 
to  this  land  was  capable  of  being  tbereij 
determined.     The  Court  in  that  suit  secmj 
almost  to  have  considered  that  the  title  noi 
sued  upon  had  been  put  forward  and  tottld 
not  prevail ;  and  that,  if  the  taiookdar  bad  any 
title  at  all,  it  was  by  way  of  towfeer. 

The  Court  of  appeal,  proceeding  on  the 
admission  (5f  the  plaintiff  that  the  whole  of 
the  originally  settled  talook  was  in  her  pos- 
session, and  that  all  she  had  been  dispossess- 
ed of  was  claimed  by  her  only  as  ioufttT 
lands,  dealt  with  that  claim ;  but  it  is  perfectly 
clear  that,  if  the  plaintiff  had  chosen  to  pat 
forward  the  other  title  in  the  way  I  have 
suggested,  the  Court  would  have  dealt  witb 
the  whole  question  and  considered  it,  thai 
question  being  in  point  of  fact  a  mere  ques- 
tion of  quantity  and  boundary,  and  whether 
the  plaintiff  was  in  any  way  entitled  to  re- 
cover the  lands  sued  for  from  the  defendants 
who  are  the  defendants  also  in  the  present 
suit. 

It,  therefore,  seems  to  their  Lordships  that 
the  case  really  falls  within  the  principle  and 
letter  of  the  section  in  question,  which  has 
been  properly  decided  to  be  a  bar  to  the  suit. 

They  think  it  desirable  to  remark  that  the 
principle  upon  which  their  decision  in  tms 
case  proceeds  seems  to  be  almost  identical 
with  that  laid  down  in  a  judgment  delivered 
by  Lord  Westbury  in  the  case  of  Kaltama 
Nauchear  in  11  Moore's  Indian  Appeals, 
page  72.t  In  that  case  a  party  had  brought  a 
suit,  claiming  under  a.  will,  having,  as  de- 
fendant in  a  former  suit,  abandoned  his  title 
under  that  will,  admitting  that  the  will  did 
not  amount  to  a  devise,  and  resting  his  titi« 
upon  the  issue  whether  the  estate  was 
separate  or  undivided,  and  Lord  Westbury 
said :  "  That  being  the  state  of  the  case, 
"  we  are  now  called  upon  to  approve  of  a 
"suit  subsequently  instituted  by  tbe  very 
"  person  who  had  deliberately  given  tnjs 
"character  to  the  instrument,  a  suit  founded 
"  upon  an  allegation  wholly  contradicting 
'*  what  he  had  stated  to  this  Court  Of  Justice, 
"and  insisting  upon  this  paper  ^s  being* 
"valid  will  and  testament.    -It  is  impossible 
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"that  any  such  suit  should  be  allowed  to 

"proceed.     In  the  first  place,  it  is  clear  upon 

*' the  former  record,  that  the  appellant  had 

*'  then  the  power  of  relying  upon  that  docu- 

"ment  as  being  a  valid  will.     He,  in  effect, 

''  stated,  or  might  have  stated,  his  defence  in 

"the  suit  of  1856,  in  the  alternative.     He 

"might  first   have   insisted  that  it  was   an 

"undivided  property,  and  that,  therefore,  the 

"  plaintiff  in  those  suits  had  no  interest  there- 

"in;  and,  secondly,  he  might  have  pleaded, 

" '  But,  if  it  shall  turn  out  to  be  a  divided  pro- 

"perty,  then  my  title  arises  under  this  instru- 

"ment,  and   I   plead   and   rely  upon  it  as 

"amounting  to  a  valid  devise  in  my  favour/ 

"  When  a  plaintiff  claims  an  estate,  and  the 

"  defendant,  being  in  possession,  resists  that 

"  claim,  he  is  bound  to  resist  it  upon  all  the 

"grounds  that  it  is  possible  for  him  according 

"to  his  knowledge  then  to  bring  forward. 

"The  present  appellant  might  have  insisted 

"on  the   validity  of   the   alleged  will,   but 

"instead  of  doing  so  when  his  suit  came  on 

"to  be  heard  and  decided  in  the  Court  of 

''final  appeal,  he,  in  effect,  disclaimed  all  the 

"title  under  the  instrument  as  a  will,  and 

"insisted  that  it  must  be  regarded  by  the 

"Court  as  not  being  testamentary.     There 

"would  be  an  end  to  all  security  in  the  ad- 

"  ministration  of  justice   if  the  course  now 

"taken  by  the  appellant  of  setting  up  the 

"will  were  allowed." 

The  present  case  is  even  stronger  than  that 
referred  to,  inasmuch  as,  in  the  latter,  the 
party  was  a  defendant  in  the  first,  and  plaint- 
iff in  the  second  suit;  whilst  the  appellant 
is  plaintiff  in  both  suits  ;  and,  as  such,  had  in 
both  the  means  of  shaping  her  case  as  she 
chose. 

Their  Lordships,  therefore,  entirely  concur- 
ring with  the  judgment  delivered  by  Mr. 
justice  Phear  in  the  High  Court,  are  of 
opinion  that  this  appeal  must  be  dismissed, 
h  is  possible  that  the  appellant  has  lost  what 
she  might  have  been  entitled  to ;  but,  if  she 
has  lost  it,  the  loss  is  entirely  the  result  of  her 
own  mode  of  dealing  with  her  case  in  the 
former  suit. 

Their  Lordships  have  only  further  to  ob- 
serve that  the  appeal  must,  of  course,  be  dis- 
missed with  costs,  but  that  the  ordinary  rule 
of  this  Board  is  to  give  only  one  set  of  costs 
to  the  respondents  in  the  same  interest.  We 
have  not  had  an  opportunity  of  knowing  why 
there  has  been  a  severance  in  defence,  or 
whether  there  are  any  special  grounds  why 
*that  rule  should  be  varied. 


After  some  discussion  at  the  bar  on  this 
point,  Sir  James  Colvile  said : — 

Their  Lordships  see  no  ground  for  depart- 
ing from  the  general  rule  of  allowing  but  one 
set  of  respondents'  costs;  and  considering 
that  those  represented  by  Sir  Roundell 
Palmer  were  first  in  the  field,  and  had  entered 
their  appearance  first,  their  Lordships  think 
that  the  Collector,  as  Court  of  Wards,  and 
representing  the  infant  defendant,  would 
sufficiently  have  discharged  his  duty,  and 
have  exercised  a  sound  discretion,  if  seeing 
that  the  suit  was  to  be  substantially  defended, 
he  had  left  the  defence  in  the  hands  of  the 
other  respondents;  or,  at  most,  had  applied 
for  leave  to  join  in  their  case.  Their  Lord- 
ships do  not  think  that  there  was  a  necessity 
for  his  increasing  the  costs  by  coming  for- 
ward as  a  separate  respondent.  Their  Lord- 
ships, therefore,  think  they  ought  not,  in 
justice  to  the  appellant,  to  do  more  than 
give  one  set  of  costs,  and  that"  they  ought  not, 
in  justice  to  the  principal  and  original  re- 
spondents, to  deprive  them  of  any  part  of 
their  costs. 


The  3rd  June   1872. 

Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarka- 
nath  Mitter,  Judges, 

Act  VL  of  1862,  B.  C,  s.  10  (Object  of)— 
Measurement—Enhaacement — Resumption- 
Onus  Probandi. 

Case  No.  10S2  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajshahye, 
dated  the  14th  July  1871,  reversing  a 
decision  of  the  Deputy  Collector  of 
Puhna,  dated  the  24th  March  tSyi. 

Sharoda  Pershad  Gangolly  and  others 
(Plaintiffs),  Appellants, 

versus 

Raj    Mohun   Roy  and  others  (Defendants), 

Respondents^ 

Baboo    Taruck  Nath   Dutt  for  Appellants: 

Baboos  Mohinee  Mohun  Roy  and  Issur 
Chunder  Chuckerbutty  for  Respondents. 

Section  10,  Act  VI.  of  i862,B  C,  was  intended  to  assist 
a  proprietor  to  measure  the  lands  comprised  m  his  estate 
when  he  cannot  ascertain  who  the  ryots  are,  what  lands 
are  in  their  occupation,  and  what  renU  they  have  to  payj 
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but  not  to  enable  him  to  enhance  the  rents  of  the  ryots, 
or  resume  rent-free  lands  by  throwine  the  onus  on  the 
lakherajdar  to  prove  his  rent-free  holding. 

BayUy,  J, — This  special  appeal  must  be 
dismissed  with  costs.  Section  lo,  Act  VI.  of 
1862,  B.  C,  is  intended  to  assist  a  proprietor 
to  measure  the  lands  comprised  in  his  estate 
when  he  is  unable  to  do  so  on  account  of  his 
inability  to  ascertain  what  lands  are  occupied 
by  what  ryols,  and  what  rents  are  payable  by 
them  for  the  same.  But,  in  fact,  that  is  not 
the  position  of  the  special  appellant.  He 
admits  that  the  whole  tenure  was  held  under 
him  by  an  intermediate  holder,  Gooroo  Churn 
Bhoomick.  Gooroo  Churn  Bhoomick  de- 
faulted, and  he,  the  special  appellant,  became 
the  purchaser  of  Gooroo  Churn's  tenure. 
He  had  a  measurement  of  the  entire  mouzah 
before  his  purchase,  and,  therefore,  he  is  hard- 
ly in  a  position  to  show  that  he  knew  nothing 
about  the  tenure  he  purchased.  An  Ameen 
was  deputed  very  wrongly,  and  he  was  in- 
structed, not  only  to  measure  the  lands,  but  to 
assess  such  rates  as  he  might  think  proper. 
It  is  quite  clear  that  the  rent  paid  to  Gooroo 
Churn  Bhoomick  was  12  annas  ^pakee,  and 
that  2  rupees  now  demanded  is  a  simple 
arbitrary  act  of  the  Ameen. 

Again,  the  I^owcr  Appellate  Court  very 
properly  referred  the  special  appellant  to  a 
regular  suit  for  the  resumption  of  lands 
alleged  to  be  rent-free.  The  object  of  this 
suit  is  quite  clear ;  it  is  to  resume  rent-free 
lands  by  throwing  the  onus  upon  the 
lakherajdar  to  prove  his  rent-free  holding. 
The  special  law  under  which  the  attempt  is 
made,  being  one  for  executive  purposes  to 
help  a  proprietor  to  measure  and  ascertain 
the  actual  area  of  a  particular  estate,  is  not  f 
intended  to  supersede  the  general  law  of  the 
land,  supported  by  a  current  of  decisions,  to 
the  effect  that  the  whole  onus  of  proving 
that  the  lands  alleged  to  be  rent-free  are 
held  under  an  invalid  title  lies  upon  the 
zemindar  by  showing  that  the  lands  pay  rent, 
and,  as  such,  are  included  in  the  nidi.  This 
burden  of  proof  is  most  illegally  and  impro- 
perly attempted  to  be  thrown  upon  the 
lakherajdar  by  the  way  in  which  the 
measurement-law  has  been  misapplied  by  the 
help  of  an  Ameen  in  this  case.  Again,  the 
special  appellant  says  there  is  no  evidence  to 
enable  him  to  ascertain  the  holdings  of  the 
ryots  and  the  rents  payable  by  them.  We 
think  that  the  proceedings  in  the  former  suit, 
which  was  instituted  by  this  very  appellant, 
were  quite  sufficient  for  a  basis  for  that 
object. 

The  appeal  is  disn^issed  with  costs. 


Mitter^  J. — I  also  concur  in  dismissing 
this  appeal.  The  Lower  Appellate  Court 
has  found  as  a  fact,  and  that  finding  is  corro- 
borated by  all  the  facts  and  surrounding 
circumstances  of  the  case,  that  this  suit  was 
instituted  under  colour  of  section  10,  Act  VI. 
of  1862,*  B.  C,  more  with  a  view  to  have  the 
rents  of  ryots,  who  are  in  occupation  of  the 
lands  in  question,  enhanced,  than  with  that 
of  obtaining  information  as  to  who  those 
ryots  are,  what  lands  are  in  their  occupation, 
and  what  rents  they  have  10  ^ay  for  the 
same.  The  section  above  referred  to  was 
never  contemplated  to  apply  to  a  case  of 
this  description  ;  and  I  am  bound  to  say  that 
the  whole  proceedings  in  the  former  suit, 
which  was  instituted  by  these  very  plaintiffs 
against  one  Gooroo  Churn  Bhoomick,  and  in 
which  the  lands  were  measured,  parcel  by 
parcel,  holding  by  holding,  clearly  show  that 
this  suit  was  instituted  to  have  the  rents 
payable  by  the  ryots  of  .the  entire  village 
enhanced  wholesale  through  the  insini ment- 
ality of  the  Ameen,  who  was  deputed  to 
make  a  local  inquiry  in  this  case,  and  who, 
it  is  clear  from  his  report,  had  no  idea  what- 
ever of  the  duty  he  had  to  perform  in  it. 
Upon  this  ground,  and  this  ground  alone, 
I  would  dismiss  this  special  appeal  with  costs. 


The  4th  June  1872. 

Present : 

The  Right  Hon'ble  Sir  James  W.  Colvile, 
Sir  Montague  p:.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Benamee  Purchase— Bona-fide  purchaser  for 
Value — Acquiescence — Inquiry  —  Sale  —  Ms- 
homedan  Woman — Improyement  of  Property 
—Indian  Deeds  of  Sale— Clause  as  to  conaent 
of  Family. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Ramcoomar  Koondoo  and  another 

versus 

McQueen  and  another. 

It  is  a  principle  of  natural  equity,  which  must  be  uj»' 
versally  applicable,  that  where  one  man  aliotvs  a  notour 
to  hold  himself  out  as  the  owner  of  an  estate,  and  a  thif^ 
person  purchases  it,  for  value,  from  the  apparent  own€f» 
m  the  belief  that  he  is  the  real  owner,  the  man  who  so 
allows  the  other  to  hold  himself  out  shall  not  be  pcrtnit- 
ted  to  recover  upon  his  secret  title,  unless  he  can  over- 
throw that  of  the  purchaser  by  showing,  either  that  be 
had  direct  notice,  or  something  which  amounts  to  con- 
structive notice,  of  the  real  titlt,  or  thatihere  existed^ 

•  From  the  judgment  of  L.  S.  Jackson  and  Mirkby,^ 
JJ.,  dated  2nd  April  1S69.  t 
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ciroimstances  which  ousfht  to  hive  put  him  upon  an 
inquiry  wh>ch>  if  prosecuted,  would  have  led  to  a  dls' 
covery  of  it. 

There  is  nothing  in  the  position  of  a  vendor  beingf  a 
Mahomedan  woman  living  with  her  children  u;>on  the 
estate,  and  sometimes  letting  it,  which  should  put  any 
one  upon  inquiry  whether  she  was  the  real  owner   or 

'  not. 

Without  laying  down  any  general  rule  as  to  the  cir- 
cumstatvces  which  should  prompt  inquiry  in  cases  of 
this  kind,  the  Privy  Council  were  of  opinion  that  the 
circfXfn stances  must  be  of  such  a  spectBc  character  that 
the  Court  can  place  its  Bnger  upon  them,  arfd  say  that, 
upon  such  fact?,  sjme  particular  inquiry  ought  to  have 
been  made.         ^ 

The  mere  facAf  a  man  buildings;  upon,  or  spending 
moaey  to  improve, property  bsl  jn^ing  to  th;;  womxn  with 
rhoro  he  was  living,  cannot  lead  to  the  inference  that, 
contrary  to  the  apparent  title,hehad  purchased  the  land 
for  himself;  and  neither  this  fact,  nor  the  circumstance 
of  tbedeed  of  sale  from  a  Mahomedan  woman  containing 
the  apparently  usual  clause  that  she  had  made  the 
sale  with  the  consent  of  the  family,  was  sufficient  to 
put  the  purchaser  on  inquiry. 

Their  Lordships  do  nDt  think  it  necessary 
to  call  upon  Mr.  L*ith  to  reply,  having  come 
10  the  conclusion  ihit  the  juclgment  of  the 
*  High  Court  cannot  be  sustained. 

Toe  suit  was  brought  by  the  respondents 
to  recover  3  J  beeghas  of  land  and  some  build- 
mgi  erected  upon  it  situated  at  Howrah, 
near  Calcutta.  The  land  had  been  purchased 
by  the  deceased  father  of  the  appellants, 
Ramdhone  Koondoo,  from  a  Mahbmedan 
womm  of  the  name  of  Bunnoo  Bebee,  in 
June  1843.  Their  father  and  they,  since  his 
death,  have  held  undisputed  possession  from 
that  tima  until  the  present  suit  was  brought, 
a  period  of  24  years. 

The    short    facts    are    thes2 :    Alexander 
Macdonald.  who  lived  in  Calcutta  and  coha- 
bited with  Bunnoo  Bebee  as  his  mistress,  had 
two  children  bv  her — A.le.xander  Macdonald, 
who  is  dead ;  and  Maria,  one  of  the  respond- 
CQis,  who  married  Mr.  McQaeen,  ths  other 
respondent.     The  faiher  died  in  183  f.     The 
history  of  the  property  appears  to  be  this : 
The  land,  which  is  perpetual  leasehold,  at  a 
fixed  rent,  was  conveyed  in  August  1831,  by 
,  the  then  proprietor  to  Bunnoo  B^bee  by  a 
deed  of  sale,  and  the  price  paid  at  that  time 
was  only  Rs.  130.     In  the  following  Septem- 
ber, the  deed  was  registered,  and  thereupon 
the  zemindar  granted  a  fresh  pottah  to  Ban- 
noo  Bebee,  at  the  fixed  rent  of  Rs.  35.     It 
does  not  appear  with  any  certainty  that  Mac 
donald,  the  father,  was-  in  possession  of  the 
land  and  of  the  buildings.     At  all  events,  it 
is  not  clear  upon  the  evidence  that  he  ever 
resided  upon  the  property.     There  are  two 
witnesses  who  speak  to  his  residence.     O.ie 
of  iheoa  sayj  that  he  did  not  live  in  the  new 
bangalow,  and  the  other  says  he  did.     The 
evidence  is  far  fi'om  satisfactory  to  establish 
l^^  fict  tbbc  be  really  did  reside  upon  the 


property.  But  it  is  clear  that,  after  his  death, 
Bunnoo  Beb^e  did  go  to  reside  upon  it,  and 
she  resided  there  for  some  time.  She  after- 
wards let  it,  and  received  the  rent  from  the 
tenants.  Then,  in  June  1843,  she  sold  the 
property  to  Ramdhone  Koondoo,  and  con- 
veyed it  to  him  by  a  deed  of  sale.  The 
price  she  obtained  was  Rs.  945,  and  there  is 
nothing  to  shov  that  that  was  not  the  full 
value  of  the  property.  At  the  lime  she  sold, 
she  made  a  surrender  to  the  zemindar  of  the 
leasehold  interest,  and  a  fresh  pottah  was 
granted  to  the  purchaser,  under  which  un- 
disputed possession  was  held  for  24  years. 
During  that  time,  the  purchaser  erected 
important  buildings  upon  the  land,  and  in- 
creased the  value  to  such  an  extent  that  the 
property  is  valued  in  the  present  suit  at  Rs. 
40,000.  Bunnoo  Bebee  died  before  the  com- 
mencement of  the  present  suit ;  there  is  a 
contest  as  to  the  timj  of  her  death,  which 
was  material  only  as  regards  the  question  of 
limitaiion ;  and,  as  it  is  not  now  necessary  to 
consider  that  point,  it  becomes  immaterial  to 
determine  the  precise  period  of  her  death, 
whether  in  1856  or  1861.  Their  Lordships, 
however,  see  no  reason  to  dissent  from  the 
view  which  the  High  Court  have  taken  of 
thit  fact  in  the  case. 

The  claim  put  forward  in  this  suit  is  that 
the  purchase,  although  in  the  name  of  Bun- 
noo Babee,  was  a  purchase  benamee  by  Mac- 
donald ;  that  he  was  the  re^l  purchaser,  but 
had  us2d  her  nam2  in  making  the  purchase. 
His  will  is  put  in  evidence,  and  the  respond- 
ents claim  under  it.  Undoubtedly,  if  the 
purchase  was  a  benamee  purchase,  they  have 
established  a  primd-facie  title  to  this  estate, 
or  at  least  to  a  moiety  of  it. 

The  answer  of  the  appellants  is,  that  their 
faiher  purchased  the  estate  of  Bunnoo  Bebee 
without  any  notice  of  the  benamee  title,  and 
that  they  are  entitled  to  hold  it,  notwithstand- 
ing there  may  have  been,  originally,  a  result- 
ing trust  in  favour  of  Micdonald.  It  cer- 
tainl/  would  require  .a  strong  case  to  be 
established  on  the  part  of  the  respondents,  to 
defeat  a  possession  for  so  long  a  period  of 
property  for  which  full  value  had  been  given 
to  the  person  in  the  apparent  ownership  of  it. 
The  burden  of  proof  lies  very  strongly  on 
them  in  such  a  case.  They  have,  of  course,  to 
establish,  in  the  first  instance,  the  fact  that 
the  purchase  was  really  made  by  Macdonald, 
and  with  Macdonald's  money,  on  his  own 
behalf.  Tneir  Lordships  cannot  help  observ- 
ing that  the  evidence,  even  on  that  cardinal 
fact,  is  extremely  scanty.  It  rests  almost 
entirely  on  the  admission  made  by  Bunnoo 
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Bebee  in  the  inventory  made  by  her  after 
Macdonald's  death,  in  which  she  treats  the 
property  as  part  of  the  estate  of  Macdonald. 
There  is  some  evidence  that  Macdonald  im- 
proved the  properly  after  the  purchase,  by 
building  a  new  bungalow  upon  it ;  but  that 
evidence,  without  the  admission,  would  clearly 
be  insufficient  to  establish  the  fact  that  the 
purchase,  contrary  to  all  the  documents,  was 
made  by  Macdonald  and  with  his  money. 
Their  Lordships,  however,  do  not  feel  it  neces- 
sary to  express  any  definite  opinion  upon  the 
fact  of  the  purchase  being  benamee,  having 
come  to  the  conclusion  that,  assuming  it  was 
so,  the  appellants  have  established  their  right 
to  hold  the  property  against  the  benamee 
title. 

It  is  scarcely  suggested  that  the  purchaser 
had  any  notice  that  the  title  was  other  than« 
or  different  from,  the  apparent  one.  None  of 
the  documents  give  any  notice  whatever  that 
the  transaction  was  other  than  it  appeared  to 
be.  On  the  contrary,  all  the  documents  are 
entirely  consistent  with  the  purchase  having 
been  made  by  Bunnoo  Bebee  herself,  or  by 
somebody  for  her  benefit.  The  case,  there- 
fore, cannot  be  put  on  the  ground  of  actual 
notice,  but  it  was  said — and  this  appears  to 
have  been  the  ground  upon  which  the  High 
Court  decided  in  favour  of  the  respondent — 
that  there  were  circumstances  which  ought 
to  have  put  the  purchaser  upon  inquiry  ;  and 
that,  if  he  had  inquired,  he  might  have  dis- 
covered the  real  title. 

It  is  not  necessary  to  say  whether  this  case 
is  to  be  decided  upon  the  principles  on  which 
the  English  Court  of  Chancery  acts  in  cases 
of  resulting  trusts,  when  questions  arise  be- 
tween the  equitable  owner  and  the  purchaser 
for  value  without  notice ;  or  whether  it  is  to 
be  decided  upon  the  general  rules  of  equity 
and  good  conscience,  which  bind  the  Courts 
in  India,  because  the  principle  of  decision 
must,  in  either  case,  be  the  same.  It  is  a  prin- 
ciple of  natural  equity,  which  must  be  uni- 
versally applicable,  that,  where  one  man  allows 
another  to  hold  himself  out  as  the  owner  of 
an  estate,  and  a  third  person  purchases  it,  for 
value,  from  the  apparent  owner,  in  the  belief 
that  he  is  the  real  owner,  the  man  who  so 
allows  the  other  to  hold  himself  out  shall  not 
be  permitted  to  recover  upon  his  secret  title, 
unless  he  can  overthrow  that  of  the  pur- 
chaser by  showing,  either  that  he  hai  direct 
notice,  or  something  which  amounts  to  con- 
structive notice,  of  the  real  title,  or  that  there 
existed  circumstances  which  ought  to  have 
put  him  upon  an  inquiry,  that,  if  prosecuted, 
would  have  led  to  a  discovery  of  it. 


The  High  Court  treat  the  defence  as  aa 
attempt  to  introduce  "  a  very  peculiar  doc- 
trine of  the  English  Court  of  Chancery." 
Their  Lordships  cannot  think  that  this  is  a 
correct  view  of  the  defence  which  is  set  ap 
in  this  case.  It  is  one  to  which,  no  doabt, 
the  Court  of  Chancery  in  England  gives 
effect ;  but  it  only  gives  effect  to  it  in  a  pecn- 
liar  manner,  because  of  the  distinction  in 
England  between  legal  and  equitable  estates, 
and  legal  and  equitable  remedies.  If  this 
case  had  arisen  in  England,  tlR  respoodent 
would  have  had  no  locus  standi  whatever  in 
a  Court  of  law,  and  must  hive  resorted  to  a 
Court  of  equity. 

After  the  discussion  which  has  taken  place, 
the  case  seems  to  result  in  this — whether  or 
not,   under  the  circumstances  of  this  case, 
the  purchaser  ought  to'  have  inquired.    The 
High  Court  think  that  he  ought  to  have  maJe 
inquiry,  because  of  the  status  and  position  of 
Bunnoo   Bebee.     The  learned  counsel  who 
has  argued  this  case  for  the  respondent  does 
not  himself  rely  upon  that  circumstance  as 
one  which  ought  to  have  put  the  purchaser 
upon  inquiry,  and  their    Lordships  cannot 
see  that  there  is  anything  in  her  position  as 
a  MahoBicdan  woman  living  with  her  chil- 
dren upon  this  estate,  and  sometimes  letting 
it,  which  should  have  put  any  one  upon  in- 
quiry whether  she  was  the  real  owner  or  not. 
It  is  admitted  that,  if  an  inquirer  had  goneto  • 
the  office  of  the  zemindar,  or  to  the  poblic   . 
Registry,   he  would  have  found  that  she  was   j 
the  owner.     She  was  in  possession,  and  \i^ 
former  life  led  to  no  presumption  that  she 
might  not  have  had  money  to  purchase  for 
herself,  or  that  others  might  not  have  pur-   ' 
chased  by  way  of  gift  to  her ;  on  the  con- 
trary, the  circumstance  that  she  had  coha- 
bited with  one  or  two  persons  of  some  pro- 
perty, might  have  fairly  led  to  the  supposition, 
either  that  she  had  acquired  money,  or  that 
gifts  had  been  made  to  her  for  her  advance- 
ment and  comfort  in  life. 

But  circumstances  have  been  relied  upon 
at  the  bar  which  were  not  adverted  ^o  by 
the  High  Court.  In  cases  of  this  kind,  ih€ 
circumstances  which  should  prompt  inqnirr 
may  be  infinitely  varied ;  but,  without  laying 
down  any  general  rule,  it  may  be  said  that 
they  must  be  of  such  a  specific  character 
that  the  Court  can  place  its  finger  upon 
them,  and  say  that  upon  such  facts  some  P^^' 
ticular  inquiry  ought  to  have  been  ipa^^- 
It  is  not  enough  to  assert  generally  that  in- 
quiries should  be  made,  or  that  a  prodent 
man  would  make  inquiries;  some  spcci^c 
circumstances  should  be  pointed  •out  as  the 
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itarting  potat  of  an  inquiry,  which  might  be 
expected  to  lead  to  some  result.  Mr.  Cowie, 
feeling  that  the  case  mu.st  really  depend  up- 
on the  existence  of  such  circumstances,  has 
referred  to  two.  First,  he  says  that,  tf  any 
inquiry  had  been  made,  it  would  have  been 
found  that  Macdonald  had  been  in  possession, 
and  had  improved  the  property.  It  has  been 
already  observed  that  the  facts  do  not  show, 
with  anything  like  distinctness,  that  Mac- 
dooald  was  in  possession  during  his  lifetime. 
There  is  evidence  that  he  had  built  upon 
the  property,  but,  supposing  inquiry  had 
been  made,  and  the  fact  ascertained,  it  would 
not  lead  to  the  inference  that,  contrary  to 
the  apparent  tiile^  he  had  purchased  the  land 
for  himself;  for  it  is  quite  probable  to  sup- 
pose that  he  would  spend  money  to  improve 
property  which  belonged  10  the  woman  with 
whom  he  was  living. 

The  other  circumstance  relied  on  is  that,  in 
the  deed  of  sale  iiself  from  Bunnoo  Bebee  to 
the  appellants'  father,  she  says  she  made  the 
sale  with  the  consent  of  her  family.     If  this 
had  been  shown  to  have  been  an  unusual 
clause,  or  that  it  had  been  only  usual  to  insert 
ii  in  deeds  where  the  consent  of  the  family 
was  really  required  and  obtained,  there  might 
have  been  some  ground  for  the  superstruc- 
tare  of  argument  which  was  built  upon  it ; 
bat  their  Lordships  have  no  evidence  and  no 
suggestion  that  this  is  not  in  common  form  ; 
on  the  contrary,  it  appears  that,  in  the  deed 
of  sale  to  Bunnoo  Bebee  herself  from  her  own 
vendor,  the  same  expressions  occur.     It  ap- 
pears to  their  Lordships  that  the  clause  is  one 
without  any  specific  force  or  meaning,  in- 
serted, like  many  other  general  phrases,  in 
Indian  deeds,  to  exclude  any  possible  objec- 
lion  that  might  -be  raised  against  them.     It 
is  very  like  that  which  so  frequently  occurs 
after  a  full  conveyance :  **  I  and  my  heirs 
have  no  longer  any  claim."     Those  words 
arc  often  unnecessary,  but  they  are  of  very 
frequent  occurrence.    Their  Lordships,  there- 
fore, think  that  the  two  facts  relied  on  as 
those  which  ought  to  have  put  the  purchaser 
oa  inquiry  do   not  support   the  contention 
made  at  the  bar,  and  that  the  whole  case  of 
the  respondents  fails  on  its  substantial  merits. 
Other  questions  have  been  raised  in  the 
case  with  vjhich  it  is  not  now  necessary  to 
deal.    Their  Lordships,  in   the   result,   are 
glad  lo  come  to  a  conclusion  by  which  it  is 
quite  evident  substantial  justice  will  be  done. 
'Ihere  has  flot  been  a  suggestion  throughout 
^  any  collusion  between  the  purchaser  and 
Boanoo  Bebee,  or  that  the  purchase  was  not 
owide  entirely  b^ndftde  on  his  part,  and  with- 


out notice  of  any  title  other  than  that  he 
took  from  her. 

In  the  result  their  Lordships  will  humbly 
advise  Her  Majesty  to  allow  this  appeal  and 
to  reverse  the  judgment  of  the  High  Court. 
Their  Lordships  will  further  advise  Her 
Majesty  that  the  suit  be  dismissed,  and  that 
the  appellants  should  have  the  costs  in  India 
and  of  this  appeal. 


The  7th  June  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Guardianship  of  Minors— Revocation  of  Certi- 
ficate—Misconduct—Act XL.  of  1858,  s.  21. 

Case  No.  4  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Mymensingh, 
dated  the  joth  September  iSyr. 

Pitambur  Dey  Mozoomdar  (Petitioner), 

Appellant, 

versus 

Ishan  Chunder  Dutt  Biswas  (Opposite 
Party),  Respondent. 

Baboos  Romesh   Chunder  Mitter  and  Kally 
Kishen  Sen  for  Appellant. 

No  one  for  Respondent. 

A  certificate  of  guardianship  was  cancelled  under 
s.  21,  Ac^  XL.  of  1858,  in  a  case  where  the  guardian, 
without  any  sufiiicient  cause  or  justification,  and  without 
legal  advice,  withdrew  an  appeal  made  to  set  aside  a 
sale  of  the  estate  of  the  minors,  and  at  the  same  time 
dealt  with  the  auction-purchaser  and  obtained  z.putnee 
of  a  portion  of  that  very  property  in  the  name  of  his  own 
wife. 

Bayley,  J, — This  is  an  application  under 
section  31,  Aft  XL.  of  1858,  for  the  cancella- 
tion of  a  certificate  of  guardianship  given 
to  one  Ishan  Chunder  Dutt  as  guardian  of 
certain  minors.  The  ground  of  the  applica- 
tion is  the  misconduct  of  the  said  guardian. 
It  is  said  that  Hur  Soonduree,  the  mother  of 
the  minors,  had,  in  a  certain  case  in  which  the 
property  was  S)ld,  appealed  to  have  the  sale 
set  aside  under  section  357,  that  there  were 
good  grounds  for  that  appeal ,  but  that,  without 
any  suflicient  cause  shown,  the  guardian 
Ishan  Chunder  withdrew  the  appeal,  and, 
in  collusion  with  the  auction-purchaser,  ob- 
tained a  putnee  of  a  portion  of  the  property 
sold  in  the  name  of  his  wife  for  a  sum  alleged 
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to  be  Rs.  loo.  It  is  further  alleged  that 
Ishan  Chunder  was  the  tool  of,  and  in  nego- 
tiation with,  one  Ekram  Hossein,  the  former 
proprietor  and  auction-purchaser  of  the 
property,  and  was  endeavouring  to  have  a 
transfer  of  it  to  the  prejudice  of  the  interests 
of  the  minors. 

On  this  application,  we  sent  for  certain 
records  which  were  not  at  first  before  this 
Court,  and  those  papers  having  now  arrived, 
we  have  to  deal  with  the  whole  case  on  the 
merits. 

It  is  here  to  be  observed  that  Ishan 
Chunder  did  not  appear  before  us,  although 
by  double  notice  ample  opportunity  was  given 
him  to  do  so.  This  probably  would  be 
enough  to  raise  a  strong  presumption  and 
pass  a  decision  against  him,  but  we  have  gone 
through  the  whole  records. 

Now,  it  has  to  be  remarked  that  all  the 
transactions  above  referred  to  have  been 
borne  out  by  the  evidence  of  Pitambur, 
while  on  the  side  of  the  respondent  the  testi- 
mony of  witnesses  is  quite  vague,  bears  evident 
signs  of  being  tutored,  and  is,  in  every  respect, 
utterly  untrustworthy.  Then,  come  the 
reasons  given  by  the  lower  Court  which 
we  are  bound  to  meet  before  we  reverse  its 
judgment.  The  lower  Court  says  :  "  There 
**  is  no  sufficient  proof  of  mala  fides  or  of 
''  any  misconduct  on  the  part  of  the  guardian 
''and  manager." 

Now,  when  a  party  standing  in  the  position 
of  fiduciary  guardian  to  the  minors,  without 
any  sufficient  cause  or  justification,  withdraws 
an  appeal  made  against  an  order  affecting 
the  estate  of  the  minors,  and  that  without 
legal  advice,  and,  at  the  same  time,  deals  with 
the  proprietor  and  auction-purchaser,  and 
purchases  a  portion  of  that  very  property 
himself  in  the  name  of  his  wife  and  other 
kinsmen,  we  cannot  agree  with  the  lower 
Court  in  saying  there  is  no  proof  of  mala 
fides.  As  said  before,  Ishan  Chunder  was 
allowed  ample  opportunity  to  explain  why 
he  withdrew  the  appeal,  how  he  came  to 
purchase  a  portion  of  the  property  in  his 
wife's  name,  and,  on  the  whole,  to  justify  his 
conduct  as  to  the  above  circumstances.  No 
prudent  guardian,  acting  bond  fide  on  be- 
half of  the  minors,  should  have  withdrawn 
-such  an  appeal  without  some  justifying 
circumstances  or  legal  advice  which  he  might 
adduce  as  legal  warrant  when  called  upon 
to  do  so.  It  was,  however,  remarked  by  way 
of  argument  that,  even  the  taking  of  the 
putnee  by  Ishan  Chunder  may  have  been 
for  the  benefit  of  the  minors ;  but,  if  it  were 
so,  why  was  the  purchase  made  in  the  name 


of  Ishan  Chunder's  wife  and  her  relatioos? 
The  whole  appearances  and  circumstances 
are  against  Ishan  Chunder,  and  there  is 
nothing  shown  to  justify  them. 

For  the  above  reasons,  we  reverse  the  order 
of  the  lower  Court,  cancel  the  certificate 
given  to  Ishan  Chunder,  and  send  the  case 
back  to  the  lower  Court  for  proper  ordeis 
as  to  the  appointment  of  a  guardian  either 
in  the  person  of  the  petitioner  Pitambur,  or 
such  other  person  as  the  Court  may  think 
fit. 


The  7th  June  1872. 
Present : 

The  Hon'ble  II.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Execution    of    Decree— Mesne-profits— Refer- 
ence to  Maps  not  expressly  referral  to  in  Decree. 

Case  No.  76  of  1872. 

Miscellaneous  Appeal  from  an  order  pasui 
by  the  Judge  of  Mymensingh^  dated  ih 
2gtk  November  iSyr^  reversing  an  order  (if 
the  Moonsiff  of  Jamalpore,  dated  the  s'jth 

.   February  iSyi, 

Shiboo  Soondery  Dossee  (Decree-holder), 

Appellant, 

versus 

Bama  Soondery  Dabee  Chowdhrain 
(Judgment-debtor),  Respondent, 

Baboos  Sreenath  Doss  and  Mohiny  Mohun 
Roy  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Hm 
Chunder  Banerjee  for  Respondent. 

In  this  case,  the  Lower  Appellate  Court  was  held  to 
have  erred  in  not  referring  to  two  maps  not  exprcswy 
referred  to  in  a  decree,  so  as  to  assist  it  in  asccrtaintoj 
the  amount  of  mesne-profits  due  under  the  decree 

Mitter,  7.— The  appellant  in  this  case  is 
the  holder  of  a  decree,  bearing  date  the  23rd 
August  1862,  for  possession  of  certain  lands 
with  mesne-profits  from  the  date  of  dispos- 
session to  that  of  recovery  of  possession. 

It  appears  that  one  Hurrish  Chunder,  under 
whom  the  appellant  holds  the  talook  ffh'Cfl 
was  awarded  to  him  under  the  decree  above 
referred  to,  instituted  a  suit  for  the  ^^^^'*^' 
tion  of  his  proprietary  right  in  certain  lands 
designated  as  Paharv  Puttul  a^inst  these 
very  respondents.  This  suit  was  decreed  in 
favour  of  Hurrish  Chunder  on  the  25 
June  1867,  after  an  Ameen  had  h«ld  a  l^ca* 
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investigation  and  prepared  a  map  showing 
the  lands  which  were  in  dispute  in  that  suit. 
Within  these  lands,  however,  there  were  two 
talooks,  one  named  talook  Bissessur  Dey, 
the  other  named  talook  Kalika  Proshad  ; 
the  lands  of  Talook  Bissessur  Dey  being 
situated  towards  the  east,  and  those  of  talook 
Kalika  Proshad  towards  the  west  of  that 
village.  The  proprietor  of  talook  Bissessur 
Dey  also  brought  a  suit  to  recover  a  portion 
of  the  lands  above  referred  to.  An  Ameen 
was  deputed  to  the  spot,  who  prepared  a  map, 
clearly  showing  the  lands  which  constituted 
talook  Bissessur  Dey^  and  the  Court,  after 
having  accepted  the  map  as  a  correct  repre- 
sentation of  the  lands  in  dispute  on  that  occa- 
sion, gave  a  decree  in  favour  of  the  proprietor 
of  talook  Bissessur  Dey.  The  appellant,  in 
this  case,  subsequently  brought  a  suit  for 
possession  of  3  annas  4  gundas  of  the  lands 
in  talook  Kalika  Proshad  with  mesne-pro- 
fits ;  and,  as  already  observed,  a  decree  was 
passed  in  his  favor  on  the  23rd  August  1862 
on  the  basis  of  the  two  decrees  passed  in  the 
two  previous  suits  above  referred  to. 

It  is  not  disputed  in  this  case  that  the 
appellant  has  already  got  possession  of  the 
lands  awarded  to  him  by  that  decree,  and  the 
present  contention  relates  only  to  the  amount 
of  mesne-profits  which  he  is  entitled  to  re- 
cover from  the  defendants. 

The  first  Court  deputed  an  Ameen  to  ascer- 
tain the  amount  of  mesne-profits  due  to  the 
appellant,  with  directions  to  ascertain  the 
amount  of  land  decreed  to  him  with  reference 
to  the  two  decrees  passed  in  the  previous 
suits,  m.,  in  the  suit  instituted  by  Hurrish 
Chnnder,  and  in  that  instituted  by  the  owner 
of  talook  Bissessur  Dey,  On  the  Ameen's 
submitting  his  report  to  the  Court,  a  certain 
amoant  was  awarded  to  the  appellant  on 
account  of  the  mesne-profits  due  to  him. 
This  order  has  been  reversed  by  the  Judge 
in  appeal  on  the  ground  that  the  decree 
sought  to  be  executed  is  too  indistinct,  and 
cannot,  therefore,  be  executed  in  the  mode 
adopted  by  the  first  Court. 

We  are  of  opinion  that  the  decision  of  the 
Lower  Appellate  Court  is  erroneous,  and  that 
the  error  which  it  has  fallen  into  could  have 
been  easily  avoided  if  it  had  taken  into  con- 
•ideration  the  two  maps  prepared  in  the  two 
finits  mentioned  above,  viz.^  in  the  suit  insti- 
tuted by  Hurrish  Chunder,  and  in  that  insti- 
tuted by  the  owner  of  talook  Bissessur 
^^>  Thqse  maps  were  drawn  scientifically, 
and  there  was  no  real  difficulty  in  ascertain- 
ing the  lands  tb  which  the  appellant  in  this 
case  was  Entitled,  and,  therefore,  in  ascertaln- 
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ing  the  amount  of  mesne-profits  due  to  him 
on  account  of  those  lands.  The  learned 
Judge  in  his  judgment  says:  "The  decree 
'^of  which  execution  is  now  taken  out  is  in 
'*  itself  indistinct,  but  it  has  reference  to  the 
"  former  decree  in  favor  of  Hurrish  Chunder 
'*  Chowdhry ;  and,  if  there  is  sufficient  dis- 
"tinctness  in  that  decree  of  25th  June  1857,' 
"  then  it  is  the  duty  of  the  Court  to  execute 
"it  accordingly.  On  the  face  of  it,  the 
"decree-holder  is  entitled  to  wassilat  on  3 
"  annas  4  gundas  of  talook  Kalika  Proshad, 
"  There  is  no  mention  of  the  area  or  number 
"  of  plots  or  their  position,  but  the  bound- 
varies  stated  2Lre  general  B,nd  external  boun- 
"daries  of  the  village,  and  within  these 
"boundaries  are  other  lands  and  other  ta- 
"  looks  not  now  under  consideration ;  what  is 
"  required  are  the  details  of  the  various  plots 
"  which  make  up  the  talook  Kalika  Proshad. 
"  It  is  certainly  clear  that  the  present  inquiry 
"has  included  much  land  in  excess,  for  the 
"assessment  of  a  3-anna  4-gunda  share 
"  is  Rs.  420  per  annum,  which  is  much  more 
"than  the  enlire  talook  is  valued  at  in  the 
"  former  suit/'  No  doubt,  the  learned  Judge 
is  correct  in  saying  that,  taking  the  decree 
which  was  passed  in  favor  of  Hurrish  Chun- 
der alone,  there  were  no  sufficient  data  to 
determine  the  exact  quantity  of  land  to 
which  the  appellant  in  this  cas'  is  entitled; 
but,  if  in  conjunction  with  the  decree  passed 
in  favor  of  Hurrish  Chunder,  the  learned 
Judge  had  also  taken  into  consideration  the 
decree  passed  in  the  second  suit,  viz.,  in  that 
instituted  by  the  owner  of  talook  Bissessur 
Dey,  there  would  have  been  no  difficulty  what- 
ever in  arriving  at  a  correct  conclusion  upon 
the  merits  of  this  case.  The  lands  of  village 
Pahary  Putlul  constituted  two  distinct  ta- 
looks, one  called  talook  Bissessur  Dey,  the 
other  talook  Kalika  Proshad,  Talook  Bis- 
sessur Dey,  however,  consisted  only  of  a 
9-anna  i2-gunda  share  of  certain  lands 
situated  on  the  eastern  side  of  the  village ; 
the  remaining  6  annas  8  gundas  of  those 
lands,  together  with  the  entire  lands  situ- 
ated on  the  western  side  of  that  village, 
belonging  to  talook  Kalika  Proshad.  If, 
therefore,  we  take,  in  the  first  place,  thd 
map  prepared  in  the  suit  instituted  by  Hur- 
rish Chunder  as  showing  the  total  quantity 
of  land  comprised  in  Pahary  Puliul  and,  if 
we  then  exclude  therefrom  the  Q-annas  12- 
gunda  share  of  the  lands  which  were  deli- 
neated in  the  map  prepared  in  the  suit  insti- 
tuted by  the  owner  of  talook  Bissessur  Dey, 
the  lands  belonging  to  the  plaintiff's  talook 
Kalika  Proshad  can  be  determined  with  the 
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utmost  facility.  The  learned  Judge  further 
says  that  there  is  nothing  wliiatever  in  the 
decree  of  1857,  which  was  passed  in  favor  of 
Harrish  Chunder,  t:>  show  that  the  map  relied 
on  by  the  first  Court,  viz.^  the  map  prepared 
In  the  case  of  Hurrish  Chunder  was  adopted 
or  approved  of  by  the  Court  which  passed 
that  decree ;  but,  on  this  point,  the  learned 
Judge  appears  to  be  wrong.  The  judgment 
which  was  followed  by  that  decree  clearly 
shows  that  the  map  was  adopted  and  approv- 
ed of  by  the  Court,  and  it  was  probably  for* 
that  reason  that  the  decree  was  left  indefi- 
nite, there  being  no  dispute  at  that  time  as 
to  the  situation  of  the  lands  which  formed 
the  subject-matter  of  /ha/  suit. 

it  has  been  contended  that  the  Court  has 
no  power  to  go  beyond  the  precise  terms  of 
the  decree,  and  to  refer  to  the  maps  above 
mentioned,  because  those  maps  were -not  dis- 
tinctly referred  to  in  the  decree  itself.  This 
contention  appears  to  be  untenable,  it  is 
notorious  that  decrees  in  this  country  are 
not  always  drawn  up  with  that  degree  of 
precision  with  which  they  ought  to  be  drawn 
up;  and,  if  we  adhere  too  strictly  to  the  mere 
letter  of  such  decrees,  there  can  be  no  doubt 
whatever  that,  in  many  cases,  great  injustice 
would  follow.  We,  therefore,  cannot  accept 
this  contention.  Of  course,  it  is  not  open  to 
the  Court  sitting  in  the  execution-department 
to  do  anything  which  is  inconsistent  with 
the  decree  itself,  but  that  is  not  what  is  asked 
for  by  the  appellant  in  this  case. 

For  the  above  reasons,  we  reverse  the  order 
of  the  Judge,  and  remand  tbe  case  to  him 
for  the  determination  of  the  other  questions 
raised  in  the  appeal. 

The  appellant  will  get  his  costs  from  the 
respondent  in  all  the  Courts;  the  costs  of 
each  Court  being  assessed  at  one  gold  mohur 
only. 


The  8th  June  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Small  Cause  Court--Plaint  (Reception  of,  by 

Nazir).  ' 

Reference /o  /he  High  Court  by  the  Officiate 
tng  Judge  0/  /he  Small  Cause  Court  at 
Bohur,  da/ed  the  16th  May  18 j 2 


Raj  Chunder  Gope,  Plaintiff, 

versus 

Joogal  Gope  and  another.  Defendants. 

A  Nazir  of  a  Court  of  Small  Causes  is  not  authorised 
to  receive  plaints. 

Case, — Baboo  Hur  Mohun  Goopto,  a 
pleader  of  this  Court,  presented  this  plaint, 
now  before  me,  with  a  bond,  dated  the  24th 
Magh  1275  B.  S.,  which  fell  due  in  the 
month  of  Cheyt  of  that  year,  to  the  Nazir 
of  the  Court,  on  the  xiih  April  last,  corre- 
sponding with  30th  Cheyt  1278  B.  S.,  when 
the  Court  was  closed  on  account  of  Moka^ 
bishub  Sankran/i. 

Under  provisions  of  the  Statute  of  Limit- 
ation, 30th  Cheyt  was  the  last  day  for 
instituting  the  suit,  and  it  appears  to  me 
from  the  statements  of  the  Clerk,  ^az\t, 
and  pleader  Baboo  Hur  Mohun  Goopto,  and 
a  subsequent  deposition  of  the  Nazir  on  oath, 
that  the  Clerk  did  not  come  to  office,  nor 
was  he  at  Bohur  on  that  day  ;  and,  as  the 
Judicial  Officer  was  not  holding  his  sittings 
in  the  station  then,  the  pleader  submitted  the 
plaint  to  the  Nazir  of  the.  Court  at  the 
pleader's  own  residence,  after  calling  him 
there,  as  he  was  on  his  way  by  it  to  some 
other  direction,  and  not  to  office.  A  few  days 
after,  the  plaint  was  again  returned  to  the 
pleader  by  the  Nazir,  and  it  has  evcntuallf 
been  submitted  to  me,  accompanied  by  a  peti- 
tion on  the  22nd  April  last,  the  first  silting 
day  of  that  month  in  the  Bohur  Court  of 
Small  Causes. 

The  Hon'ble  Court's  decision  dated  ist 
September  1 871,  in  the  case  of  AnuntoRam 
Chatterjee,  appellant  {vide  Weekly  Reporter, 
Vol.  XVI.,  page  230),  very  clearly  sets  down 
as  a  rule  that  plaints  could  be  accepted  on 
Sundays  or  other  close  holidays,  and  I, 
accordingly,  had  no  hesitation  to  number  and 
register  the  plaint,  notwithstanding  it  was 
presented  on  a  holiday,  as  otherwise  limit- 
ation would  stand  a  bar  to  plaintiff  for  bis 
coming  to  Court  with  the  cause  on  the 
following  day.  But  the  question  which 
arises  for  reference  is,  whether  the  Nazir 
taking  the  plaint  at  the  pleader's  private 
dwelling  would  be  deemed  as  reception  by 
the  proper  officer  at  a  proper  place. 

The  Clerk  is,  in  a  Mofussil  Small  Cause 

^»u     T  r>^       Court,   recoenized    the 

Sth      June       1863,        «.       '    ^^^yjf^ui 

Muddun  Mohun  omcer  who  receives  ana 
Chuckerbutty  versus  numbers  plaints,  <S:c.,  io 
Rro^^Ii.^l?-^  *"**    absence  of  the  Judge, 

iJramdee  Biswas,  ,     «,.  ,••  .    *  ♦!.» 

Sutherland's   Small      *"^    """g  pjaint  at  tDC 

Cause  -Court  Ruling  Clerk's  "  private  resi- 
Book,  page  36.  ^ence"  *  has  been  held 

good  by  the  precedent  noted  in  the  roargif 
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The  Clerk,  I  find,  was  not  under  the  neces- 
sity of  attending  office  on  an  authorized  holi- 
day, and  was  no  way  in  fault  for  not  being 
found  that  day.  But  the  Nazir's  receiving 
the  plaint,  and  instead  of  presenting  it  to  the 
Judicial  Officer  of  the  Court  for  his  discre- 
tion on  the  matter,  his  return  again  to  the 
pleader  after  interval  of  a  few  days  was  in- 
deed improper  and  unsatisfactory. 

Under  the  circumstances  stated  above,  1 
entertain  doubts  if  I  were  justified  in  allowing 
a  number  to  the  plaint  for  adjudication,  in 
consideration  of  its  being  preferred  to  the 
Nazir  on  the  nth  April  last,  up  to  which 
day,  the  plaintiff  had  a  right  to  institute  the 
suit,  and  not  afterwards.  I,  therefore,  hum- 
bly await  the  insiruciions  of  the  Hon'ble 
Court  as  to  the  point  in  question,  until 
arrival  of  which  the  plaint  should  remain 
with  the  Clerk  of  the  Court  without  finding 
a  place  in  the  Register  of  Causes. 

The  judgment  0/  the  High  Couri  was  deli- 
vered as  follows  by — 

Ainslie,  J, — We  are  of  opinion  that  a 
Nazir  of  a  Court  of  Small  Causes  is  not 
authorized  to  receive  plaints. 


The  loih  June  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
yuitice^^xidi  the  Hon'ble  W.  Ainslie,  Judge, 

Second  Marriage  by  Mahomedan — Ag^reement 
with  first  Wife—  Construction—  Limitation— 
Nudum  pactum. 

Case  No.  1383  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Patna,  dated  the  r^th 
September  iSyi^  affirming  a  decision  of  the 
Officiating  Subordinate  fudge  of  that 
District,  dated  the  ist  July  i8yi. 

Mecr  Fyez  Ali  (Plaintiff),  Appellant, 

versus 

Meer  Nuzzuff  Ali  and  others  (Defendants), 

Respondents. 

Mr.  R,  E,  Twidale  for  Appellant. 

Moonshee.  Mahomed  Yusufiox  Respondents. 

t 

Where  a  Mahomedan  husband  on  contracting  second 

m^tfriag^Cy  executed  an  agreement  giving  his  Brst  wife  a 

'monthly  a^owance,  and  stipulating  to  give  her  or,  at 

im  deiUh*  her  children,  a  certaio  snare  of  what  he  was 


possessed  of  or  might  acquire,  and  the  first  wife  died 
leaving  children  of  whom  plaintiff  was  one :  Held  thaty 
as  to  property  acquired  in  the  wife's  lifetime,  the  right 
to  have  the  agreement  enforced  would,  at  the  latest, 
accrue  at  her  death,  plaintiff  having  three  years  from 
attaining  his  majority  to  bring  his  suit  for  the  non-per- 
formance of  that  part  of  the  agreement,  and  that,  as  to 
property  acquired  since  the  wife's  death,  the  agreement 
was  a  nudum  pactum,  there  having  been  no  considera- 
tion for  the  promise. 

On  contracting  a  second  marriage,  Nuzzuff 
Alt  executed  an  ikrarnama  dated  loth 
.December  1849,  i^  fa-vor  of  his  first  wife 
Imambandee,  giving  her  a  monthly  allowance 
of  Rs.  30,  and  stipulating  that  he  would 
give  her  or,  at  her  death,  her  children,  6  an« 
nas  of  what  he  was  possessed  or  might 
acquire.  The  plaintiff  Fyez  Ali  and  the 
defendant  Kumar  Ali  were  the  only  two  sur« 
viving  children  of  Imambandee.  Plaintiff, 
on  attaining  his  majority,  demanded  his  share 
of  the  property  from  his  father ;  and,  on  the 
latter  declining  to  surrender  it,  brought  the 
present  suit  upon  the  ikrarnama  for  3-anna 
share  of  the  defendant  Nuzzuff  All's  moveable 
and  Immoveable  property. 

The  Subordinate  Judge  held  that  the  suit 
was  barred  by  limitation,  since  more  than  la 
years  had  lapsed,  since* the  ikrarnama,  and 
since  Imambandee's  death,  and  more  than 
three  years  since  plaintiff  attained  his  ma* 
jority. 

Plaintiff  appealed  to  the  Judge  principally 
on  the  terms  in  the  ikrarnama  ''  what  pro- 
perty he  might  acquire,"  showing  that  certain 
property  had  been  acquired  in  1864  and  1869, 
and  he  contended  that  his  claim  was  not  bar- 
red with  respect  thereto.  He  also  stated 
that  the  ikrarnama  was  not  infructnous,  as^ 
under  it,  Imambandee  had  sued  for  and 
obtained  an  order  for  maintenance  under 
Regulation  VII.  of  1819. 

The  Judge  was  of  opinion  that,  if  the 
ikrarnama  was  not  infructuous,  it  must  be 
held  to  have  had  effect  from  the  date  of  the 
order  under  Regulation  VII.,  which  would 
bar  plaintiff's  claim.  As  to  the  words  "  what 
property  he  might  acquire"  in  the  ikrarna- 
ma,  the  Judge  dtd  not  consider  that  this 
would  make  the  term  of  its  operation  indefi^ 
nite,  but  that  the  proper  construction  to  be 
put  on  it  was  that  it  might  have  effect  at  any 
time  within  twelve  years,  or  whatever  might 
then  be  the  term  of  limitation-  that,  if 
Imambandee  were  alive,  she  would  receive 
under  it,  or,  if  she  were  dead,  her  children 
would  receive  under  it,  6  annas  of  whatever 
property  Nuzzuff  Ali  might  then  have.  The 
suit  not  having  been  brought  within  twelve 
years  from  the  execution  of  the  deed,  or 
within  thfee  years  of  the  plaintiff  attaining  his 
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majority,  the  Judge  held  that  it  was  rightly 
dismissed. 

The  plaintiff  now  appealed  specially  upon 
the  following  grounds: — 

I.  That  the  lower  Courts  had  errone- 
ously applied  the  Law  of  Limitation  to  the 
present  suit,  for  when  petitioner's  father 
supported  him  during  his  minority  (during 
which  time  petitioner  was  in  constructive 
possession  of  his  share),  and  when  petitioner, 
on  attaining  majority,  demanded  his  share 
which  was  refused,  such  refusal  constituted 
his  cause  of  action,  from  which  date  twelve 
years  had  not  elapsed. 

n.  That  the  limitaiion  of  three  years  did 
not  apply  to  the  present  case,  for  even  as- 
suming that,  from  the  date  of  his  attaining 
majority,  petitioner  did  not  enjoy  any  portion 
of  the  proceeds,  inasmuch  as  twelve  years 
had  not  elapsed  fr<Kn  the  date  of  attaining 
majority,  the  suit  was  within  time  under  the 
provisions  of  Clause  1 2,  section  i,  Act  XIV.  of 
1859.  The  cause  of  action,  under  such  cir- 
cumstances, must  be  considered  to  have 
accrued  when  petitioner  left  his  father's  house, 
and  was  no  longer  in  enjoyment  of  the 
proceeds. 

in.  That  the  terms  of  the  ikrar  have 
been  misconstrued  by  the  lower  Courts,  and 
the  property  claimed  having  been  acquired 
within  twelve  years  prior  to  suit,  the  suit  was 
not  barred. 

The  judgment  of  the  Court  was  delivered 
as  follows  by — 

Couchy  C.y,—k%  to  property  which  was 
acquired  in  the  lifetime  of  the  wife,  the  suit 
is  barred  by  the  Law  of  Limitation,  because 
the  right  to  have  the  agreement  enforced 
would,  at  the  latest,  accrue  at  her  death,  and 
the  son  would  have  three  years  from  attaining 
his  majority  to  bring  a  suit  in  respect  of  the 
non-performance  of  that  part  of  the  acrree- 
ment.  ° 

With  respect  to  property  acquired  since 
the  death  of  the  wife,  there  is  no  agreement 
with  her ;  the  agreement  is  an  agreement  to 
give  it  to  the  sons.  It  appears  to  us  that 
was  a  mere  promise  which  would  not  bind 
the  father.  There  was  tionsideration  for  the 
agreement  with  the  wife  to  give  her  a  share, 
and,  upon  her  death,  that  it  should  go  to  her 
children.  But  it  was  different  with  respect 
to  property  acquired  after  her  death.  It 
appears  to  us  that,  what  the  agreement  in- 
tended was  that  a  share  of  the  property, 
which  was  acquired  by  him  during  her  life- 
time, should  go  to  her  and,  after  death,  to 
her  children.  The  suit  cannot  be  maintained 
and  the  appeal  must  be  dismissed  with  costs. 


The  13th  June  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges, 

Execution  of  Decree— Attachment  by  one  Credit- 
or —  Sale  by  another  —  Priority  —  Rigrfat  of 
former  against  other  property  of  the  Debtor. 

Case  No,  94  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the  i6th 
December  i8yi,  affirming  an  order  0/  the 
Subordinate  Judge  of  that  District,  dated  the 
22nd  May  i8ji. 

Kalee  Pershad  Duit  (Decree-holder), 

Appellant, 

versus 

Rajah  Mahomed  Jowahur  Jumma  Khaa 
(Judgment-debtor),    Respondent, 

Baboos  Kalee  Mohun  Doss  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

Where  a  judg ment- creditor  attached  land  in  satis<ac* 
tion  of  his  debt,  but  allowed  the  sale  to  be  postponed  to 
enable  the  judg-ment-debtor  to  raise  the  money  by  way 
of  mortgage,  and  whilst  the  attachment  was  pending, 
the  property  was  sold  at  the  instance  of  another  credi- 
tor :  Held  that  the  former  judgment-creditor  was  enti- 
tled to  proceed  against  other  property  belonging  to  the 
judgment-debtor. 

Kemp,  y.— Thk  decree-holder  is  the  ap- 
pellant  in   this   case.     It    appears    that   he 
attached  certain   released  lakheraj  lands  in 
satisfaction   of    his   debt.     The  judgment- 
debtor  applied  for  time  to  raise  the  money 
by  way  of  mortgage  or  in  some  other  way. 
The  judgment-creditor  allowed  this,  and  the 
sale  was  postponed,  the  attachment  subsist- 
ing.    Subsequently,  another  creditor  brought 
to  sale  the  same  property,  and  the  property 
was  sold.     The  judgment-creditor,  the  appel- 
lant before  us,  now  seeks  to  attach  and  sell 
other  property   belonging  to  his  judgment- 
debtor,  and  both  Courts  have  held  that  he 
is  not  at  liberty  to  do  so  inasmuch  as  his 
attachment    of   the   property   first   attached 
still  subsists,  and  the  lands  are  subject  *to  all 
liability  under  his  decree,  and  that  he  must, 
therefore,  proceed  against  these  lands,  and 
sell  them,  and  that  he  is  not  at  liberty  to  at- 
tach and   sell  other   lands.     We   think  that 
the  finding  of   the  lower  Courts  js  wrong. 
We  have  not  been  shown   that  the  surplus 
sale-proceeds   are   sufficient,  supposing  the 
special  appellant  to  have  priority  of  attach-, 
ment  to  satisfy  the  whole  of  his  cfaim,  and 
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it  is  clear  from  the  ruling  to  be   found   in 
Vol.   II.,    Weekly  Reporter,  page  297,  that, 
"  if  two  parties  attach  a  property  in  execution 
of  separate  decrees,  and  the  sale  of  the  pro- 
perty   takes    place    at   the   instance  of  the 
decree-holder  who  made  the  second  attach- 
ment ,  the  decree  of  the  decree-holder  who 
madethe  first  attachment  will  be  first  satisfied 
from  the  sale- proceeds;  but  the  sale  cannot 
be  disturbed  if  such  decree-holder,  instead  of 
taking  his  money  out  of  the  sale- proceeds, 
put  up  the  rights  and  interests  of  his  debtor 
in  the  properly  again  for  sale.''     Now,  in  this 
case,  as  already  observed,  at  the  most  all  that 
the  special  appellant  could  claim  would  be 
the  right  of   priority   to  be  satisfied  out  of 
the  sale-proceeds ;  we  have  not  been  shown 
whether  the  sale-proceeds   would  be  suffici- 
ent to  satisfy  his  decree,  and  it  is  represented 
to  us  that  they  are  nothing   like   sufficient, 
and,  if  he  was  to  proceed  to  sell  the  property, 
which  has  already  passed  by  sale  to  a  third 
party,  the  sale  could  not  be  disturbed.     We 
think,  therefore,    that  the  judgment-creditor 
was  perfectly  justified  in  proceeding  against 
any  other  property  of  his  judgment-debtor, 
and  we  do  not  see  how  the  judgment- debtor 
is  in  any  way  prejudiced  by  his  doing  so. 
It  is  said  that  the  Sudder  jumma  of  the  pro- 
perly attached  is  Rs.  16,000;  if  that  be  the 
case,  the  judgment-debtor  is    clearly   in   a 
position  to  pay  his  just  debts;   and,    if   he 
wants  to  avoid  the  .sale,  he  must  satisfy  the 
decree. 

The  appeal  is  decreed  with  costs,  and  the 
decision  of  the  lower  Court  reversed. 


The  13th  June  1872. 

Present  : 

The  Right  Hon'ble  Lord  Westbury,  Lord 
Justice  James,  Sir  James  W.  Colvile,  Sir 
Montague  E.  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Peel, 

Ezecntioa  of  orders  of  Privy  Council— Pro- 
cedure—Act  II.  of  1863,  s.  14— Declaratory 
orders. 

Proceedings  on  a  Petition  to  enforce  Exe- 
cuiion  of  Her  Majesty's  Order  in  Coun- 
cil on  an  Appeal  from  an  Order  of  the 
Judicial  Commissioner  of  the  Punjab.* 

In  re  Barlow  v,  Orde. 

.  A  party  in  a  suit,  desirous  of  executing  an  order  or 
judgment  of  Her  M^^esty  in  Council,  ought  to  apply,  in 

*  17  W.  R.  77. 


conformity  with  s.  14,  Act  II.  of  1S63,  to  the  Court  from 
which  the  appeal  was  finally  brought  to  the  Queen  in 
Council,  to  enforce  and  execute  the  decree  of  Her 
Majesty  in  Council;  and  it  is  the  duty  of  such  Court  to 
give  directions  for  executing  the  decree  to  the  Court  of 
nrst  instance  by  which  the  suit  was  originally  tried. 

A  declaration  of  Her  Majesty  in  Council  must  not  be 
considered  as  not  being  equivalent  to  an  order.  When 
Her  Majesty  in  Council  do^s  make  a  declaration,  the 
form  in  which  that  declaration  is  conceived,  and  the 
words  in  which  the  order  is  framed,  amount  to  a  direction 
to  the  Court  below  to  clothe  that  declaration  in  the  proper 
form  of  a  mandatory  order,  and  to  give  effect  to  the 
mandatory  order  so  expressed.  If  any  difficulty  should 
arise  in  that  form,  or  be  sought  to  be  produced  from 
having  recourse  to  that  non-existent  ground  of  objection, 
the  Privy  Council  will  not  fail  to  recommend  Her 
Majesty  to  deal  with  such  obstructiveness  in  the  most 
serious  and  stringent  manner. 

Mr.  Leith. — I  have  now  to  apply  to  your 
Lordships,  upon  petition,  in  respect  of  the 
non-execution  of  a  judgment  or  order  of  Her 
Majesty  in  Council,  which  was  made  on  the 
31st  of  March  1870,  under  a  judgment  of 
your  Lordships'  Board,  bearing  date  the  9th 
of  March  1870,  by  which  judgment,  your 
Lordships  reversed  the  judgment  of  the  High 
Court,  which  had  been  pronounced  against 
my  client.  The  effect  of  that  reversal  waa 
to  leave  standing  and  in  full  effect  the  judg- 
ment of  the  lower  Court,  of  the  Court  of 
first  instance,  which  had  decreed  in  favor  of 
my  client,  and  had  decreed  possession  in  re- 
spect of  the  property  which  was  the  subject 
of  the  suit.  When  the  order  of  Her  Majesty 
in  Council  was  received,  it  was  remitted  to 
India,  and  the  usual  application  was  made  by 
my  client  that  the  order  of  Her  Majesty  in 
Council  should  be  carried  into  effect  by  the 
proper  Court. 

Lord  Justice  James. — What  Court  ? 

Mr.  Leith. — The  Court  in  the  Punjab. 
It  was  sent  to  the  Commissioner. 

Lord  Westbury. — The  order  is  :  **  Their  ' 
"  Lordships  do  this  day  agree  humbly  to  re- 
"commend  your  Majesty  to  reverse  the 
**  decree  of  the  Judicial  Commissioner  of  the 
"Punjab  of  the  21st  January  1865."  That 
was  the  original  decree,  was  not  it? 

Mr,  Leith. — Yes,  that  is  the  Appellate 
Court. 

Lord  Westiury. — Was  that  the  Appellate 
Court  ?  • 

Mr.  Leith. — Yes.  That  decision  was 
against  my  client.  We  appealed  against  it, 
and  your  Lordships  reversed  that  order. 

Sir  J.  W.  Colvile. — Then  you  see  there 
are  two  decrees  reversed.  Are  they  both 
appellate  decrees  ? 

Mr.  Leith. — They  are  both  appellate 
decrees. 

Lord  Westbury. — Because  the  second 
decree  is  earliest  in  point  of  date } 
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Mr.  Leith. — Perhaps  it  would  be  as  well 
that  I  should  stale  what  were  the  decrees 
originally.  I  took  it  for  granted  that  your 
Lordships  had  them.  I  will  state  the  pro- 
ceedings. The  suit  was  commenced  on  the 
4th  of  June  1863,  and  was  brought  in  the 
Court  of  the  Officiating  Deputy  Commissioner 
of  Hissar  by  my  client  on  behalf  of  herself 
and  the  guardian  to  the  infants  to  establish 
the  will.  On  the  13th  October  1863,  the 
judgment  and  decree  was  made  by  that  officer, 
the  Officiating  Deputy  Commissioner.  That 
is  the  one  that  remains  standing,  which  I  have 
referred  to  as  being  the  Court  of  first  in- 
stance. 

Sir  Montague  E,  Smith. — That  is  the 
decree  reversed  by  the  Commissioner } 

Mr,  Leith. — Quite  so.  That  decree  found 
and  decided  all  the  issues  in  favor  of  my  client, 
stating  that  a  moiety  of  the  one,  and  the 
fifth  part  of  the  other  share,  which  was  all, 
we  sued  for  under  the  devise  of  the  two 
wills,  **  passed  by  the  devise  thereof  con- 
'^tained  in  the  latter  will  to  your  petitioner 
"  and  his  said  infant  son."  That  was  the  de- 
cree which  is  in  terms  the  same  as  your 
Lordships'  subsequent  decree,  reversing  the 
decree  of  the  High  Court,  deciding  every- 
thing in  favor  of  my  clients,  all  they  have 
claimed. 

Sir  James  W,  Colvile. — It  ends,  I  sup- 
pose, with  something  mandatory  ? 

Mr.  Leith. — Yes,  in  the  usual  way.  Then, 
on  the  26th  January,  an  appeal  was  instituted 
against  that  judgment  of  the  first  Court,  and, 
on  the  26th  January  1864,  the  Officiating 
Commissioner  or  Superintendent  and  Civil 
Judge — all  these  offices  meeting  in  the  same 
individual — of  Hissar  recorded  his  judgment 
and  decree  by  which  he  allowed  the  appeal, 
and  reversed  the  judgment  of  the  lower  Court. 
He  decided  the  claims  and  dismissed  the  suit. 
He  refused  to  establish  or  to  decree  the  claims 
of  my  client.  We  appealed  against  that  de- 
cision, and,  on  the  21st  of  January  1865,  the 
Judicial  Commissioner,  the  officer  in  the  Ap- 
pellate Court  of  the  Punjab,  made  and  re- 
corded his  judgment  and  decree,  by  which  he 
dismissed  our  appeal,  %nd  affirmed  the  deci- 
sion of  the  intermediate  officer  which  I  have 
referred  to.  Then,  my  Lords,  we  applied 
for  the  ordinary  leave  to  appeal  to  Her 
Majesty  in  Council  against  that  judgment  of 
the  Judicial  Commissioner.  I  may  mention 
that  the  Judicial  Commissioner  is  the  highest 
functionary,  that  is,  the  highest  Court  of 
Appeal,  in  the  Punjab,  and  the  appeal  is 
therefore  direct  from  the  Judicial  Commis- 
sioner to  Her  Majesty  in  Council.    We  made 


the  usual  application  by  petition  for  leave  id 
appeal  to  Her  Majesty  in  Council,  which  wa$ 
granted,  and  that  appeal  came  on,  and  was 
argued  before  the  Lords  of  the  Judicial  Com- 
mittee. 

Lord  Westhury. — Is  tliis  the  state  of 
things.^  The  Court  of  first  instance  made  a 
decree  in  your  favor  upon  all  the  points, 
and  concluded  that  decree  bj  finding  for  the 
plaintiff  on  all  the  issues.  There  was  aa 
intermediate  appeal  which  reversed  that 
decree,  and  there  was  an  appeal  from  the 
Court  so  reversing  it;  and  that  appeal  was 
rejected,  with  all  the  costs,  whether  in  this 
Court  or  the  Courts  below.  From  that  de- 
cree, or,  rather  from  the  two  decrees  of  in- 
termediate Courts  of  Appeal,  the  appeal  to 
Her  Majesty  was  presented.  Now,  will  yoa 
be  good  enough  to  tell  us  this  ?  How  came 
it  to  pass  that,  in  dealing  with  that  appeal 
to  Her  Majesty,  we  were  not  content  with 
annulling  the  decrees  of  the  two  intermediate 
Courts  of  Appeal,  and  affirming  the  decree 
of  the  Court  of  first  instance  which  had 
given  you  all  you  desired  ?  Do  1  make  my- 
self understood } 

Mr.  Leith. — I  really  do  not  know. 

Lord  Westhury. — Does  there  appear  any 
reason  on  the  face  of  the  judgment  ? 

Mr,  Leith. — No,  none.  It  goes  on  very 
minutely  in  dissecting  the  case,  and  proceeds 
to  adjudicate  upon  every  point,  but  does  not 
go  on  to  say  that  possession  shall  be  giveo, 
or,  in  a  mandatory  way,  that  the  parlies  shall 
be  put  into  possession  at  the  end  oi  ^ 
judgment. 

Sir  J.  W,  Co/mie,— There  is  one  part  rf 
the  order  of  Her  Majesty  which  perhaps 
was  new,  which  was  an  inquiry. 

Lord  Westbury. — An  inquiry  at  the  re- 
quest of  Mrs.  Orde.  An  inquiry  is  directed, 
that  is,  an  additional  thing  to  the  decree  of 
the  Court  of  first  instance,  because  you  see 
before  we  proceed  to  deal  with  what  has 
been  done  in  the  Court  below,  one  wants  to 
see  whether  the  order  which  Her  Majesty 
made  on  the  recommendation  of  this  Com- 
mittee was  in  itself  complete,  so  as  not  to 
afford  room  for  any  mistake  or  misapprebcfl- 
sion.  Now,  I  want  to  see  how  it  came  to 
pass  that  we  should  have  subverted  the  found- 
ations of  the  decree  of  the  Court  of  fif^t 
instance  with  which  you  were  content,  and 
which,  in  effect,  we  built  up  again ;  because 
you  know  we  might  have  reverse^  the  inter- 
mediate orders  on  appeal,  and  have  affirmed 
the  decree  of  the  Court  of  fjrst  instance,  and, 
in  addition,  at  the  request  of  iVirs.  Orde,  mig^* 
have  directed  the  inquiry.     My  tord  sttg- 
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gests,  which  is  no  doubt  the  fact,  that,  if  we 
did  not  deal  with  or  touch  the  decree  of  ihe 
Court  of  first  instance,  and  if  the  declarations 
made  are  all  consistent  with  that  decree, 
the  only  addition  being  that  inquiry  at  ihe 
option  of  a  particular  party,  the  course  should 
have  been  that  it  should  have  gone  back 
lo  that  Court,  and  that  Court  would  have 
had  no  difficulty  whatever  in  giving  effect 
to  the  whale  of  it.  But  then  comes  what 
is  to  me  a  difficulty;  how  comes  it  that 
it  did  not  go  back  to  that  Court,  but  that 
it  went  back  to  an  intermediate  Court  of 
Appeal? 

Mr,  Letih. — That  is  according  to  the  Code 
of  Procedure,     I  will  explain  that  presently. 
With  reference  to  this  inquiry,  as  your  Lord- 
Aip  has  just  pointed  out,  which  I  was  going 
to  answer,  which  his  Lordship  had  suggested 
to  his  mind  before,  that  was  an  option  left  to 
be  decided  in  India  by  my  client.     It  was 
not  a  suspension  of  any  part  of  your  Lord- 
ships' order,   but  was   independent  of  the 
order  which  confirmed  the  original  Court's 
decree.    It  was   a  question   raised   by  the 
respondents  with  regard  to  certain  of  the 
property ;  and  then  it  was  said :     "  If,  however, 
Mrs.  Sophia  Orde,"     that  is,  my  client,  the 
present  applicant,  "  requests,  and  is  content 
"to  take  at  her  own  risk,  an  inquiry  on  this 
"subject,  their  Lordships  will  recommend 
"that  such  inquiry  shall  form   part  of  the 
"order  to  be  made.    Their  Lordships  will 
"humbly  advise  Her  Majesty  to  reverse  the 
"decree  appealed  from,  and  to  declare  that 
"Mrs.  Sophia  Orde  and  James,  the  son  and 
"daughter  of   Major   James    Skinner,    are 
"entitled  in   equal  shares  by  virtue  of  the 
"will  of  Colonel  Skinner,  to  one  equal  fifth 
"  part  of  all  the  estates  and  property  thereby 
"devised  and  bequeathed   to  the  testator's 
"  five  sons  in  equal  shares,  and  also  to  declare 
"that  one  equal  fifth  part  of  all  the  estates 
"and  property  purchased  or  acquired  after 
"the  death  of  the  Colonel,  by  means  of  the 
"rents,  profits,- or  income  arising  from  the 
"  estates  and  property,  devised  and  bequeath- 
"ed  to  the  said   five   sons  of  the  testator, 
"bebnged  absolutely  to  his  second  son,"  and 
then  it  goes  on  to  say  also,  **  and  at  ihe  request 
"and  risk" — that   is  to  say,  if  Mrs.  Orde 
requests — "of   Mrs.    Sophia    Orde,    let    an 
"inquiry  be  made  by  or  under  the  direction 
"of  the  Court  from  whose  decree  this  ap- 
"peal  is  brought,  whether  any  renewals  or 
*'  leases  of  Jands  that  had  been  held  by  the 
"Cokmel  during  his  lifetime  were  made  or 
V  granted  by  the  Government  or  any  other 
"  persons  *to  the  executors  or  managers  of 


"  the  Colonel's  will,  and,  under  what  circum- 
**  stances,  and  for  what  consideration,  the 
"  same  were  made.  There  remains  the  sub- 
'*ject  of  costs,"  and  then  the  costs  of  the 
appeal  are  dealt  with. 

Sir  Montague  E,  Smi/h.— The  inquiry  is 
directed  to  be  made  by  the  Court  from  whose 
decree  the  appeal  is  brought. 

Mr.  Leith, — It  would  be  made  so. 
Sir   Mofiiague   E.    ^/w/M.— That   is  the 
intermediate  Court,  is  it  not  ? 

Mr.  Leith, — No,  that  would  be  the  highest 
Court  of  Appeal  ;  they  would  send  it  down 
to  the  other  Court. 

Sir  Lawrence  Feel. — They  would  direct 
the  inquiry  to  be  made  according  to  the 
practice  of  that  Court. 

Mr.  Leiih. — When  we  received  the  order 
of  Her  Majesty  with  the  report,  a  certified 
copy  thereof  was  transmitted  to  India,  and 
we  applied  under  sections  262  and  234  and 
235  of  Act  VIII.  of  1859,  in  respect  of  the 
execution  of  the  said  order.  The  Code  of 
Procedure  was  extended  to  the  Punjab  in 
1866. 

Lord  Wesibury. — Let  us  see  exactly  the 
course  that  ought  to  have  been  taken.  Her 
Majesty's  order  supplied  in  her  declarations  a 
foundation  for  the  principal  parts  of  that 
decree,  and  superadded  an  optional  inquiry. 
Now,  then,  which  was  the  tribunal  in  India 
that  ought  to  have  been  applied  to  to  give 
effect  to  that  decree  ? 

Mr.  Leiih] — The  Court  in  which  the  ori- 
ginal decree  was  made,  supposing  that  the 
Code  applies. 

Sir  y.  W.  Coivile.— Is  that  so  ?  Would 
it  not  be  the  duty  of  the  highest  Court,  the 
Court  from  which  the  appeal  comes  to  us, 
when  the  record  is  remitted  to  them  to 
amend  the  decree?  Because  our  duty  is  to 
make  the  decree  which  that  Court  ought  to 
have  made.  Then,  as  I  understand,  that 
Court  ought  to  have  amended  the  decree,  and 
put  it  in  the  proper  form,  and  sent  it  down 
to  the  lower  Court  for  execution. 

Mr.  Leith. — The  whole  of  that  turns  on 
the  section.  I  will  give  you  the  section 
upon  which  they  acted.  Probably  the  ruling 
of  your  Lordships'  Court  would  be  that  the 
highest  Court  there,  the  Court  of  the  Judi- 
cial Commissioner,  from  which  the  appeal 
came,  and  whose  judgYnent  was  reversed, 
would  have  the  duty  cast  upon  it  of  exe- 
cuting your  Lordships'  judgment.  I  think 
that  would  appear,  but  they  have  been  mis- 
led by  taking  the  Code  as  their  guide,  in 
regard  to  what  is  done  in  a  decision  by  an 
Appellate  Court  in  India,  not  by  your  Lord- 
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ships'  Court.  The  section  which  is  referred 
to,  361,  has  this  provision,  that  a  copy  of 
the  decree  certificate  of  the  Appellate  Court 
shall  be  transmitted  to  the  Court  which 
passed  the  first  decree,  and  it  shall  be  filed 
with  the  proceedings,  and  an  entry  made  in 
the  original  registry  of  the  suit  of  the  judg- 
ment of  the  Appellate  Court,  so  as  to  make 
it  a  judgment  of  that  Court ;  and  then  sec- 
tion 362  points  out  that  the  party  must  make 
an  application  for  execution  of  the  decree 
of  the  Appellate  Court,  that  is,  in  that  Court 
to  which  it  was  remitted,  "  to  the  Court 
"  which  passed  the  first  decree,  and  shall  be 
"executed  by  that  Court  as  an  original 
"  decree ;  when  the  decree  cannot  be  exe- 
"cuted  by  that  Court,"  and  then  it  goes  into 
another  jurisdiction  as  in  this  case.  But 
upon  those  two  is  founded  the  error  in  this 
case.  They  treated  the  order  of  Her  Ma- 
jesty in  Council  as  a  decree  of  an  Appellate 
Court  under  the  Code.  Therefore,  it  is  open 
to  your  Lordships  now  to  decide  that  that 
does  not  apply  to  a  decision  of  your  Lord- 
ships' Board  followed  by  the  order  of  Her 
Majesty  in  Council,  which  ought  to  be  exe- 
cuted by  the  Court  of  last  resort  in  India. 

Lord  Weslbury. — We  must  not  go  too 
fast,  if  you  please.  This  is  a  mere  entrance 
to  the  labyrinth.  You  agree  that  these  sec- 
tions give  the  rule  ? 

Mr,  Leiih. — Yes. 

Lord  Wesibury, — Well,  then,  if  it  was 
a  rule,  it  was  incumbent  upon  you  to  ob- 
serve it.  Now,  see  what  the  rule  is  in 
361  :  **  A  copy  of  the  decree  or  other  order 
**  disposing  of  the  appeal"— that  would  be 
Her  Majesty's  order— "certified  by  the 
"Appellate  Court,  or  the  proper  oflficer  of 
"  such  Court,  and  sealed  with  the  seal  of  the 
"  Court,  shall  be  transmitted  to  the  Court 
"  which  passes  the  first  decree."  Now,  what 
Court  answers  that  description  ? 

Mr.  Z«M.— That  is  the  Court  of  the 
Assistant  Commissioner. 

Lord  Weslbury,— 'V^h2X  I  have  called  the 
Court  of  first  instance  ? 

Mr,  Leilh, — That  would  be  the  Court  of 
first  instance.  That  would  be  the  Court 
which  I  have  designated  as  the  Court  of  the 
Officiating  Deputy  Commissioner. 

Sir    Lawrence  Feel, — Do    I   understand 
you  went  to    the  second  Court  of  Appeal  ? 
Mr.  Leilh,— ^o  ;  to  the  first. 

Sir  Monlague  E.  Smil/i,—\WhsLi  did  that 
Court  do  ? 

Air.  LeilA.—li  said  it  was  a  declaratory 
order,  and  not  mandatory. 


Sir  Montague  E,  Smilh. — It  is  describ 
as  the  Judge  of  Meerut, 

Mr.  Leilh, — Yes;  it  was  sent  to  an 
jurisdiction  under  another  clause  of  the  A 

Lord  Weslbury, — We  want  to  know  wh| 
ther  the  directions  of  Her  Majesty  ought 
have  been  carried  into  effect  by  the  Co 
of  first  instance,  or  by  the  last  Court  of 
peal,  but  I  am  told  we  need  not  discuss  tfa 
because  it  is  settled  by  an  Act. 

Mr,  Leilh, — Quite  so.  There  are  t 
Acts:  There  is  one  of  1852,  which  appliel 
to  the  Regulation  Provinces ;  there  is  ai 
Act,  No.  II.  of  1863,  which  applies  to  the: 
Non- regulation  Provinces,  within  which  caie* 
gory  this  comes.  And  by  that  Act  it  is  pro* 
vided  that,  if  a  party  in  a  suit  is  desiroasof 
preferring  an  appeal  to  Her  Majesty  io 
Council  from  any  final  judgment,  decree,  or 
order,  mavie  on  appeal  or  revision  by  the 
Court  of  highest  Civil  jurisdiction  in  any 
province  in  British  India  not  subject  to  the 
general  Regulations — which  this  is — or  from 
any  such  final  judgment,  decree,  or  order, 
made  in  the  exercise  of  original  jurisdictioD 
by  the' said  Court,  in  any  case  in  which  the 
sum  or  matter  at  issue  is  above  the  amoant 
or  value  of  Rs.  lo.ocx),  or  which  judgment, 
decree,  or  order,  shall  involve  directly  or  in- 
directly that  sum,  or,  when  the  Court  shall 
declare  it  to  be  a  fit  one  for  appeal,  then 
such  appeal  shall  be  allowed. 

Lord  Weslbury, — Does  this  case  come 
within  those  numerous  descriptions? 

Mr,  Z«M.— Quite  so.  This  was  an  ap- 
peal from  the  Court  of  highest  appellate 
jurisdiction  in  a  Non-regulation  Province,  vi 
it  comes  exactly  within  the  terms.  Then, 
after  providing  for  other  matters  connected 
with  the  security  to  be  given,  and  the  pro- 
ceedings forwarded,  and  the  expenses,  then 
comes  section  1 4 .  The  intermediate  sections 
do  not  apply.  The  14th  is :  "  The  orders  or 
*' decrees  of  Her  Majesty  in  Council.,  when 
"duly  certified,  shall  be  enforced  andexe- 
**  cuted  under  the  directions  of  the  said  Court. 

Lord  Weslbury,— "^^i^X,  is  "the  mi 
Court?" 

Mr.  Leilh,— The  following  words  exptoa 
it :  "  By  the  Judge  or  officer  by  whom  the 
"  suit  was  originally  tried  in  the  manner  wo 
"  according  to  the  rule." 

Lord  Weslbury,— Th^i  does  not  explain 
it  at  all.     What  is  *'  the  said  Court"  ? 

Lord  Juslice  James.— Then  it  is  all  U) 
go  back  ?  c 

Mr.  Leilh,— To  the  Couft  of  first  instance. 

Lord  Weslbury, — Are  you  qoite  sure  01 
that?     "The  said  Court"   must  refer  to  a 
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Court  previously  described.  What  is  the 
previous  description  ?  You  see  you  wander 
op  and  down  in  an  Act  of  Parliament  as  in 
a  wood. 

Mr,  Leiih, — There  is  no  immediate  anle- 
cedeni  to  that  word. 

Lord  Westbury, — Cannot  you  tell  what 
"  ihc  said  Court "  is  ? 

Mr,  Leiih. — 1  have  given  my  own  con- 
struction that  it  is  the  Court  of  first  instance. 

Lard  Jusiice  James. — You  are  making  a 
suggestion  against  yourself.  This  seems 
clear  that  the  Court  from  which  the  appeal 
comes  is  to  give  directions  to  the  Judge  or 
officer  by  whom  the  suit  was  originally  tried. 

Mr,  Leith, — I  think  so. 

Lord  Wes/durjf,— Then  -'the  said  Court" 
is  the  Court  appealed  from  to  Her  Majesty  ? 

Mr.  Ltith, — No  doubt. 

Lord  Westbury, — Then  the  order  of  Her 
Majesty  should  be  certified  and  delivered  to 
the  Judge  of  that  Courr,  and  his  duly  it  is 
to  tran&mit  the  order  and  the  directions  10 
the  Court  of  first  instance. 

Mr,  Leiih. — I  think  so. 

6Vr  Lawrence  Peel. — Many  hundreds  of 
appeals  come  here.  This  tribunal  is  not 
supposed  to  know  the  practice  of  each 
Court.  Their  duly  is  to  execute  Her  Ma- 
jesty's command  according  to  the  practice  of 
the  Court,  and  if  there  is  any  error,  to  see 
ihat  it  is  corrected. 

Mr.  Leiih. — The  Registrar  will  be  able 
to  state  also  that  it  is  the  praciice  here  to 
send  to  the  Appellate  Court  the  order  of  Her 
Majesiy  in  Council. 

Ike  Registrar. — Her  Majesty's  orders 
commonly  say  nothing  about  the  lower  Courts. 
Appeals  frequently  come  from  the  High 
Court  of  Calcutta,  and  their  Lordships 
address  the  Judges  of  the  High  Court.  It 
is  then  the  duty  of  those  Judges  to  send 
down  an  order  to  the  zillah  or  inferior  Court 
to  execute  it  in  the  province  wherever  it  is. 
That  must  be  so.  Her  Majesty  always 
addresses  the  order  to  the  High  Court. 

Ij^rd  Westbury. —  Now,  Mr.  Leith,  having 
asceriained  the  prescribed  order  of  proceed- 
ing, namely,  that  this  decree,  made  by  Her 
Majesty  in  Council,  should  have  been  sent  to 
the  Court  of  highest  civil  jurisdiciion,  namely, 
the  Court  from  which  the  appeal  was  pre- 
sented, and  having  ascertained  the  duly  of 
that  Court,  which  is  prescribed  in  the  i4ih 
seciion  of  the  Act  of  1863—"  The  orders  or 
** decrees  of  Her  Majesty  in  Council,  when 
*'  duly  certified,  shall  be  enforced  and  exe- 
||coted  under  Oi^  directions  of  the  said  Court 
"•by  the  Jadge  or  officer  by  whom  the  suit 
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'*  was  originally  tried" — that  will  be  their 
duty.  Now,  what  is  the  name  or  denomina- 
tion of  the  Court  of  civil  jurisdiction  from 
which  the  appeal  was  presented  ? 

Mr.  Leiih. — The  Judicial  Commissioner. 

Lord  Westbury. — Of  Meerut  ? 

Mr.  Leith. — No,  of  the  Punjab. 

Sir  J.  W.  Colvile, — But  since  that  there 
has  been  a  change. 

Mr.  Leith. — Yes;- 1  have  not  explained 
that  to  his  Lordship. 

Lord  Justice  James. — To  which  Court 
did  you  apply  ? 

Mr.  Leith. — It  is  stated  in  the  petition, 
*'  That  your  petitioner,  on  receiving  in  India 
"  a  duly  certified  copy  of  the  last-mentioned 
"order  of  your  Majesty  in  Council,  duly 
''applied,  under  sections  362,  234,  and  235 
''of  Act  Vlll.  of  1859  (in  respect  of  the 
*•  execution  of  the  said  ofder)  to  the  Court 
'*  of  the  Officiating  Deputy  Commissioner  of 
'♦  Hissar." 

Lotd  Westbury — We  must  go  through 
this  much  more  narrowly.  Tell  us  first  from 
what  Court  the  appeal  was  originally  pre^ 
sented  to  the  Queen  ? 

Mr.  Leiih  — From  the  Court  of  the  Judi- 
cial Commissioner  of  the  Punjab. 

I^ord  Westbury. — Was  ihat  Court  in  exist- 
ence after  you  got  Her  Majesty's  order  ? 

Mr.  Leith. — Yes. 

Lord  Westbury. — Did  you  apply  to  that 
Court  ? 

Mr.  Leith. — It  does  not  appear  on  the 
face  of  it,  further  than  that  it  appears  by 
the  judgment  of  the  Court  which  has  refused 
to  execute  the  order  of  Her  Majesty,  that  a 
copy  of  the  decree  had  been  transmitted,  as 
required  by  that  section,  that  is  from  the 
High  Court.  That  is  the  only  evidence  I 
have. 

Sir  J.  W.  Colvile. —V^h^x  I  should  like  to 
know  is,  whether  you  applied  for  execution 
in  the  Court  of  the  Deputy  Commissioner. 

Mr.  Leith. — We  did,  under  the  section. 

Sir  J.  W.  Colvile.— Yox  execution  of 
what  decree  did  you  apply } 

Mr.  Leith.— Yox  the  execution  of  the 
decree  of  Her  Majesty  in  Council. 

Lord  Justice  James. — You  did  not  go  to 
the  right  quarter. 

Mr.  Leiih. — With  submission,  ye^.  The 
High  Court,  that  is,  the  Court  of  the  Judi- 
cial Commissioner,  transmitted  the  order  of 
Her  Majesty  in  Council  to  the  Hissar 
Court. 

Sir  Montague  E.  Smith. — Where  does 
that  appear  ? 
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Mr.  Letth, — By  this  judgment ;  the  judg- 
ment states  it. 

'  Sir  y,  W,  Colvile. — They  transmitted  only 
the  order  as  it  stands.  They  did  not  draw  up 
or  amend  the  decree  of  the  Court  of  first 
instance,  and  so  send  the  complete  decree 
down  to  the  lower  Court. 

Mr,  Leiih, — They  only  sent  a  transcript  of 
the  original  order  in  Council  of  Her  Majesty 
to  that  Court  to  put  it' in  motion;  and  then 
we,  under  the  section  I  have  ciied,  section 

'362,  made  the  application  to  that  Court,  heing 
then  in  possession  of  the  record  to  execute  it, 

•and  then,  subsequently,  what  made  the  differ- 
ence of  the  name  Meerut  is  this :  It  could  not 
be  executed  by  that  Court,  in  consequence  of 
its  not  having  jurisdiction  over  the  property, 
aiid  t)ien  it  was^  under  sections  234,  235»  and 
2^  remitted  10  the  Court  which  had  the 

.  I^al  jurisdiction,  that  is,  Meerut,  and  then  the 
present  judgment  which  your  Lordships  have 
to  consider  was  pronounced  by  that  Meerut 
Court. 

'  Sir  R  P.  Collier,— You  must  first  get  it 
from  this  Court     By  whom  did  it  go  ? 

Mr,  Leith. — By  the  Registrar;  it  was 
sent  direct.  I  take  it,  that  is  the  ordinary 
coarse  of  practice. 

Lord  Wesibury. — To  whom  was  it  sent  1 
Mr,    Leith, — Your    Lordships'   Registrar 
will  say  whether  it   has  been   sent   to   the 

'^Judicial  Commissioner  or  the  Governor  of  the 
Punjab. 

\  The  Registrar,— TYiQ  Queen's  orders  are 
not  sent  at  all  by  this  office  to  the  Court 
abroad.  All  orders  are  given  to  the  agents 
of  the  parties,  and  it  is  their  business  to 
serve  them  in  the  proper  manner.    This  order, 

•  on  the  face  of  it,  is  addressed  to  the  Gover- 

inor-General  of  India,  the  Judicial  Commis- 
sioner,  or  Judges  of   the    Punjab   for  ihe 

'  time  being. 

Sir  Montague  E,  Smith, — It  appears  as 
if  it  had  been  sent  to  the  Commissioner,  and 
transmitted  to  the  Judge  at  Meerut. 

Sir  R.  P,  Collier. — There  is  an  interme- 
diate Commissioner. 

Sir  Montague  E,  Smith, — What  the 
Judge  at  Meerut  says  is,  it  had  been  trans- 
mitted by  the  Deputy  Commissioner  under 
the  provisions  of  section  285. 

Mr,  Leith, — I  am  instmcted  by  my  soli- 
citor that  he  sent  a  copy  of  it  to  his  client 
in  India. 

Lord  Westhury. — That  does  not  help  us. 

Sir  J,  W.  Colvile.— We  do  not  know 
what  the  client  did  with  it.  It  is  evident 
that  it  goes  to  the  Court  of  the  Deputy 
Commissioner  at  Ilissar  for  execution.    The 


Deputy  Commissioner  says :  '*  I  cannot  exe- 
'*cute  it  against  this  property,  because  this 
"  property  is  not  in  my  jurisdiction.  1  will 
**send  it  to  the  Deputy  Commissioner  of 
*'  Meerut,  within  whose  jurisdiction  it  is  ;*'  ajid 
then  the  Deputy  Commissioner  at  Meentt 
says :  '*  I  cannot  execute  this  decree,  be* 
''cause  it  is  a  mere  order  of  Her  IVIajestf 
"  containing  declarations,  and  there  are  no 
"  mandatory  words,  and  I  do  not  know  what 
**  I  have  got  to  execute." 

Afr.  Leith, — Quite  so. 

Lord  Westbury. — You  see  you  have  got 
into  this  predicament :  The  Court  of  first 
instance,  when  it  gets  the  decree,  says : 
"  This  is  no  child  of  mine,  for  the  property 
"is  not  within  my  jurisdiction."  Then  yon 
go  to  the  Court  which  has  the  property  within 
its  jurisdiciion,  and  that  Court  repudiates  the 
decree  in  like  manner  as  not  being  addressed 
to  it.  The  course  you  ought  to  have  taken, 
whatever  that  be,  is  contained  in  the  14^1 
section.  Now,  the  14th  section  says:  "The 
order  of  Her  Majesty  shall  be  enforced  and 
executed  under  the  directions  of  the  said 
Court."  Now,  we  have  ascertained  that  that 
uncertain  expression  "the  said  Court  "  means 
the  Court  from  which  the  appeal  was  6nally 
brought  to  the  Queen  in  Council.  Therefore 
it  was  the  duty  of  the  parties  to  have  brought 
the  decree  of  Her  Majesty  in  Council  to  the 
knowledge  of  that  Court,  and  asked  that 
Court  to  enforce  and  execute  the  decree,  and  it 
would  be  the  duly  of  the  Court  to  give  direc- 
tions for  that  purpose.  Of  course,  it  has  no 
primary  power  of  doing  it;  but  it  is  to  be 
enforced  and  executed,  under  the  directions 
of  the  Court,  by  the  Judge  or  oflScer  by 
whom  the  suit  was  originally  tried.  The 
course  of  conduct  was  clear.  You  should 
have  taken  the  decree  of  Her  Majesty  in 
your  hand,  and  applied  to  the  Judge  of  the 
said  Court,  that  is,  the  last  Court  of  Appeal, 
and  askeil  that  Judge  to  send  directions  for 
executing  the  decree  to  the  Judge  or  officer 
by  whom  the  suit  was  originally  heard. 
Now,  have  you  done  that .? 

Mr.  Leith, — I  am  sorrv  I  am  not  in  a 
position  to — 

Lord  Westbury. — You  appear  not  to  be 
in  a  position  to  say  where  the  fault  lies,  or 
where  the  defect  lies. 

Mr.  Leith. — All  I  have  is  the  letter  to  my 
solicitor,  which  says :  *'  I  applied  to  the  Judge 
"  of  Meerut  under  a  certificate  of  the  Punjab 
"  Civil  Court  for  execution  of  the  decree," 
without  saying  what  Civil  Court! 

Sir  y,  W.  i^olvile. — Wti^t  order  do  you 
now  ask  their  Lordships  to  make*? 
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Mr.  Ltiih. — I  had  a  difficulty  in  framing 
it,  but  this  is  what  I  ask  your  Lordships  to 
do:  "Your  petitioner  now  humbly  prays 
"that your  most  Excellent  Majesty  in  Council 
"will  be  graciously  pleased  to  order  and 
"direct  that  the  said  Judge  of  Meer.ut,  under 
"the  said  reference  made  to  him  as  aforesaid 
**by  the  said  Officiating  Deputy  iJomraissiooer 
"of  Hissar,  or  the  last-mentioned  Judge 
"himself,  do  forthwith  execute  the  said 
"original  judgment  or  decree  of  the  last- 
" mentioned  Judge, -or  that  Your  Majesty  in 
"Council  miy  be  graciously  pleased  to  make 
"such  other  order,  directing  and  ordering 
"thereby  possession  of  the  shares  aforesaid, 
"together  with  mesne- profits  in  respect  there- 
to! to  be  forthwith  given  to  your  petitioner 
"  accoiding  to  the  declaration  and  the  decree 
"of  right  contained  in  the  said  order  of 
"your  Majesty  in  Council.*' 

Lord  WeUbury, — Suppose,  in  your  per- 
plexity and  difiiculiy,  we  were  to  do  this — 
that  we  were  to  recommend  Her  Majesty  to 
make  a  supplemental  order  touching  the 
mode  of  executing  the  decree,  and  that  that 
supplemental  order  should  follow  distinctly 
the  language  of  the  14th  section;  then,  if 
you  took  that  in  your  hands,  do  you  think  it 
vill  land  you  in  safe  ground  ? 

Mr,  Leiih. — 1  see  the  objection  which  was 
taken  by  the  Judge  of  the  Court  below,  and 
the  distinction  he  draws  between  what  he 
calls  a  declaratory  judgment  and  one  which 
is  mandatory,  in  which  he  refers  to  the  Code 
as  defining  what  is  declaratory  and  what  is 
mandatory,  that  he  would  have  no  authority 
to  give  effect  to  a  mere  declaration  of  right, 
'imlessyonr  Lordships  went  on  to  recommend 
Her  Majesty  that  possession  should  be  given. 

Sir  Lawrence  PeeL — ^The  objection  is 
that  your  Lordships  have  not  drawn  up  the 
decree  in  mandatory  language,  but  only  made 
a  declaration.  It  would  be  quite  impossible 
for  your  Lordships  to  hit  the  exact  practice 
of  every  Court  in  every  part  of  the  world 
from  which  an  appeal  lies.  It  is  an  obliga- 
tion imposed  upon  all  those  Courts  that  they 
should  put  the  thing  in  the  right  course,  so 
that  the  party  may  have  his  rights  declared. 

Sir  7.  W.  Colviie.— They  might  take  this 
over  to  the  highest  Court  with  a  direction 
that  the  decree  should  be  drawn  in  accord - 
8»ce,  and  then  it  would  be  exactly  in  the  or- 
dinary way.  1  thought  the  property  in  dis- 
pttle  was  ii^  the  hands  of  trustees,  and  that 
it  was  a  question  of  your  getting  your  share. 
,  Mr,  Z«'M,-^0uite  so  ;  there  is  no  adverse 


Sir  J,  W,  Colvile, — Then  an  order  on  th^ 
trustees  would  be  sufficient .? 

Mr,  Leith, — It  was  a  petition  with  regard 
to  property  purchased  subsequently  as  being 
declared  to  be  part  of  the  original  estate.  I 
think  it  would  be  certainly  the  safest  courtf^ 
that  there  should  be  something  in  the  supple- 
mental order  of  a  mandatory  character. 

Lord  Weitbury. — One  would  deal  tenderr 
]y,  no  doubt,  with  any  difficulty  which  has 
been  feh  bond  fide  by  the  Judge,  though  the 
difficulty  would  have  been  removed  if  the 
subject  had  been  better  understood.  But 
you  know  we  cannot  advise  Her  Majesty, 
when  a  Judge  in  a  Court  below  miscarries  as 
to  his  understanding  of  her  order,  to  make 
the  order  more  explanatory  and  clear,  simply 
for  the  purpose  of  giving  that  Judge  a  better 
understanding  of  the  subject.  In  the  last 
52  years  of  my  experience  at  the  bar  and  on 
the  bench,  1  have  never  known  such  a  diffir 
culty,  and  yet  almost  every  day  in  the  Hous^ 
of  Lords,  if  there  had  been  any  room  for  th^ 
difficulty,  it  would  have  arisen.  Nothing  19 
more  common  than  in  the  case  of  a  Scotch 
decree  to  say  *'  their  Lordships  "  (speaking  of 
the  House  of  Lords)  "  do  declare  and  find,'' 
and  then  follow  the  declarations,  and  then  th^ 
direction  is  "and  their  Lordships  do  direct 
"  that  the  cause  with  thQse  findings  and  decla- 
*'  rations  be  remitted  to  the  Court  below  to 
*'  carry  the  same  into  effect."  There  is  no 
difficulty  about  that.  I  never  found  any 
difficulty ;  and  if  there  were  difficulty  that 
could  reasonably  be  expected  to  be  pror 
duced,  it  is  not  likely  to  escape  the  fertile 
imagination  of  Scotch  lawyers ;  1  have  never 
known  such  a  thing.  Well,  now,  to  meet  the 
difficulty  that  you  feel,  you  must  remember 
that  the  language  of  the  section  (which  I 
should  propose,  if  their  Lordships  agree  to  it> 
should  be  followed)  is  this:  "The  orders  or 
decrees  of  Her  Majesty  in  Council  shall  be 
enforced  and  executed."  Surely  those  words 
involve  the  giving  every  necessary  direction 
for  the  purpose  of  enforcing  and  executing.    > 

Mr.  Leith. — ^Quite  so.  I  think  that  would 
be  sufficient. 

Sir  M.  E.  Smith. — According  to  their  own 

practice. 

Lord  Westbury, — No  Court  of  Appeal 
can  by  any  possibility  tell  what  is  the  exact 
form  of  execution  that  is  required.  If  we 
are  making  an  order,  we  cannot  exactly  tell 
what  are  the  words  that  may  be  necessary 
for  giving  effect  to  the  order. 

Mr,  Leith, — I  think  that  wiuld  be  suffi- 
cient. 

Sir  Lawrence  PeeL — Possession   in    ihi^ 
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case  means  nothing  more  than  paying  over 
money. 

Mr,  Leilh, — There  is  some  land. 

Lord  Westbury. — This  is  an  important 
matter.  I  am  only  afraid  that  it  may  open 
the  door  to  obstractiveness.  We  must  take 
great  care  to  avoid  that.  It  is  possible  that 
the  present  case  may  have  arisen  from  the 
circumstance  (and  1  do  not  wonder  at  it)  that 
you  have  mistaken  the  exact  course  which 
ought  to  have  been  taken.  It  would  not  be 
a  bad  thing  to  have  this  added  to  a  form  of 
order  of  Her  Majesty  in  Council  in  a  proceed- 
ing similar  to  this :  '*  And  with  these 
''  declarations  remit  the  cause  to  the  said  Court 
"  with  direction  to  enforce  and  execute  the 
"order  in  conformity  with  the  14th  section 
"of  the  Act  of  1863." 

Mr,  Leith, — Quite  so. 

Lord  Wesibury, — It  is  not  for  that  Court 
to  enforce  and  execute.  I  should  have  said 
to  givi  directions  to  enforce  and  execute. 
It  Is  to  be  the  medium  of  originating  and 
transmitting  the  directions  for  enforcing  and 
executing  to  the  Court  of  first  instance. 

Sir  J.  W.  Colvile. — You  did  not  apply 
to  the  Chief  Court,  did  you,  after  this 
refusal  ? 

Mr,  Leiih. — I  cannot  say.  It  is  under 
these  ambiguous  words,  "  a  certificate  of  the 
Punjab  Civil  Court."  It  does  not  say  what 
Court,  whether  it  was  the  Judicial  Commis- 
sioner's, or  any  other  Court. 

Sir  R.  P,  Collier, — The  certificate  might 
have  amounted  to  a  direction. 

Lord  Westbury, — It  seems  at  present  to 
be  the  conclusion  of  their  Lordships  that  the 
safer  way  would  be  to  let  this  petition  stand 
over  with  the  following  minute :  "  It  appear- 
"ing  to  their  Lordships  that  it  was  the  duty 
"  of  the  petitioner  to  have  made  application 
"In  conformity  with  the  i4lh  section,  and 
"  the  duty  of  the  Judges  therein  mentioned 
"  to  have  carried  the  directions  of  that  sec- 
"tion  into  effect,  let  the  present  petition 
"  stand  over  until  a  further  application  has 
"  been  made." 

Mr,  Leilh, — I  am  much  obliged  to  your 
Lordships ;  that  is  sufficient. 

Sir  J,  W,  Colvile, — I  take  it  for  granted 
that  all  the  powers  and  duties  of  the  Judicial 
Commissioner  were  transferred  to  the  new 
Chief  Court  of  the  Punjab 

Mr,  Leilh. — Oh,  yes.  I  take  it  for  grant- 
ed that  all  causes  must  have  been  transferred 
in  the  stale  in  which  they  were  at  the  time 
the  new  Court  was  appointed. 

Lord  Weslbury, — Your  clients  will  take 
care  to  understand,  and  it  must  be  generally 


unilerstood,  that  their  Lordships  do  not  re- 
cognize the  existence  of  any  doubt  or  diffi- 
culty  in   that  which   has  embarrassed    the 
Court  below,  namely,  that  a  declaration  is 
not  equivalent  to  an  order.     It  is  the  doty  of 
an  Appelate  Court  frequently,  and  all  that  it 
can  do,  to  make  a  declaration,  and  then  the 
fom  in  which  that  declaration  is  conceived, 
and  the  words  in  which  the  order  is  framed, 
amount  to  a  direction  to  the  Court  l>elow  to 
clothe  that  declaration  in  the  proper  form  of 
a  mandatory  order,  and  to  give  effect  to  the 
mandatory  order  so  expressed.     It  most  not 
be  supposed  for  a  moment,  therefore,  that,  if 
any  difficulty  arises  in  th.U  form,    or   anj 
difficulty   is   sought   to  be   produced    from 
having  recourse  to  that  non-existent  ground 
of  objection,    this    tribunal    would   fail    in 
recommending  Her   Majesty   to   deal    with 
such  obstructiveness  in  the  most  serious  and 
stringent  manner. 


The  8ih  June  1872. 

Present  : 

The  Right  Hon^le  Sir  James  W.  Colvile.  Sir 
Montague  E.  Smith,  and  Sir  Robert  P. 
Collier. 

Act  VIII.  of  1859,  s.  14— Jurisdiction— Dtapvted 

situation  of  land. 

On  Appeal  from  the  High  Court  at  Agra, 

Baboo  Puhlwan  Sing  and  others 

versus 

Maharajah  Mohessur  Buksh  Singh. 

A  former  decision  by  the  Courts  in  India  conBnned 
by  the  Privy  Council,  adjudg^in^  the  land  in  dispute  to 
be  an  accretion  to  the  respondent's  settled  estate  in 
Shahabad,  was  held  to  be  a  bar,  under  s.  14,  Act  VIII. 
of  1859,  to  the  jurisdiction  of  the  Ghazeepore  Courts  to 
try  the  present  suit  for  the  same  land. 

The  question  with  which  their  Lordships 
have  at  present  to  deal  is  that  upon  which 
the  judgment  of  the  High  Court  of  the 
North-Westem  Provinces  which  is  under 
appeal  has  entirely  proceeded,  viz,^  whether 
the  Ghazeepore  Courts  had  jurisdiction  to 
try  the  cause,  having  regard  to  the  14th 
section  of  the  Code  of  Procedure  ?  That 
article  is  in  these  words:  *'If,  in  a  suit  for 
"  land  situate  on  the  borders  of  the  Court's 
**  local  jurisdiction,  the  defendant  object  to 
''  the  hearing  of  the  suit  on  the  ground  that 
*'  the  land  is  not  included  withm  the  local 
''jurisdiction  of  the  Court,^the  Court  shall 
"  have  power  to  determine  the  pdint,  and,  if 
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"  the  Court  shall  find  that  the  land  is  included 
"within  its  local  jurisdiction,  it  shall  pro- 
"ceed  to  trj^  the  suit.  Provided  that,  if  it 
"be  shown  that  the  land  in  dispute  has  been 
"  adjudged  by  competent  authority  to  belong 
"to  an  estate,  village,  or  other  known  divi- 
"sionof  land,  situate  within  the  local  juris- 
"  diction  of  another  Court,  the  Court  in 
''which  the  suit  is  brought  shall  reject  the 
"plaint,  or  return  it  to  the  plaintiff,  in  order 
**  to  iis  being  presented  in  ihe  proper  Court  *' 

The  High  Court  of  Agra  have  come  to 
the  conclusion  that  thai  section  was  a  bar  10 
the  present  suit,  and  thu  it  was  their  duty 
to  act  under  the  latter  part  of  the  clause  in 
question.  Their  Lordships  are  of  opinion 
that  that  was  a  correct  decision  upon  the 
section  as  applied  to  the  facts  of  this  case. 

The  question,  as  it  seems  to  their  Lord- 
ships, is  what  was  the  res  decisa  in  the 
former  case  ?  In  that  suit  an  objection  was 
taken  similar  to  that  which  is  taken  in  this 
suit  to  the  jurisdiction  of  the  Shahabad 
Court.  It  was  treated  as  if  the  land  in  dis- 
pute was  within  Zillah  Ghazeepore,  or  an 
accretion  to  land  in  the  possession  of  the 
defendants,  which  belonged  10  Zillah  Ghazee- 
pore;  and  it  was  contended  that,  by  reason  of 
a  former  decision  of  the  Collector  of  Ghazee- 
pore, the  latter  part  of  this  section  applied, 
and  that  the  Court  of  Shahabad  had  no 
jurisdiction  to  entertain  the  suit.  That  was 
decided  against  the  defendants  in  that  suit, 
who  are  the  plaintiffs  and  appellants  in  this 
suit. 

In  order  to  decide  that  case,  the  Principal 
Sudder  Ameen,  who  was  the  Judge  of  first 
instance,   thought   it    advisable    to    try   the 
question  of   jurisdiction,   together   with  the 
merits  of  the  suit,  and  he  came  to  the  con« 
elusion  that  the  whole  of  the  land  coloured 
yellow  in  the  map  which  has  been  produced 
hi  both  suits — and  it  is  the  most   favorable 
way  of  putting  the  case  for  the  appellants  to 
suppose  that  nothing  but  that  land  was  then 
in  dispute — was  an  accretion  to  the  plaintiff 
the  Maharajah's  settled  estate  in  Shahabad. 
That  decision  was  confirmed  by  the  High 
Court.    It  then  came  here  upon  appeal,  and 
this  Board,  confirming  generally   the  deci- 
sions of  the  two  Courts,  held  that,  treating 
the  whole   of   the  yellow    land    as    alluvial 
secretion,  there  were  grounds  for  giving   a 
portion  of  it  to  the  defendants,  the  present 
^PpelJanis,  as   an   accretion   to   their   land, 
*J»ich  had,  formerly,  at  all  events,  been  in 
Gbaieepore;  but  that  the  other  land,  the 
PWliott  on  th#lJther  side  of  the  line  which 
"*y  drew,  was  to  be  treated  as  an  accretion 


to  the  land  marked  green;  and  that  the 
plaintiff,  the  Maharajah,  in  that  suit,  was 
entitled  to  recover  that  as  an  accretion  to  his 
settled  estate;  affirming,  therefore,  with  the 
above  exception,  all  that  had  been  done  by 
the  Courts  below,  viz,,  that  the  land  was 
alluvial  land,  and  that  it  was  an  accretion  to 
the  settled  estate  of  the  plaintiff  in  Shahabad. 
Now,  no  doubt,  it  might  be  possible  to 
suppose  cases  in  which  the  decision  as  to  the 
accretion  might  not  necessarily  be  a  decision 
that  the  land  to  which  it  was  accreted  was 
within  the  local  jurisdiction  of  the  Court 
which  hid  dealt  with  it.  But  ail  these  ques.- 
tions  must  be  tried  with  respect  to  the  subject- 
matter  in  the  particular  suit.  And  it  seems 
to  their  Lordships  impossible,  in  construing 
the  section  with  reference  to  what  was  in 
issue  in  the  former  suit,  to  come  to  any  other 
conclusion  than  that  the  decision  did,  by 
necessary  implication,  find  that  the  green 
land  was  within  the  settled  estate  of  the 
Maharajah  in  Shahabad.  He  came  as  plaintiff 
into  Court;  he  claimed  the  whole  of  the 
land  as  an  accretion  to  his  settled  estate  in 
Shahabad.  From  the  map  and  the  evidence, 
it  is  obvious  t:iat,  if  an  accretion  to  his  land, 
it  could  be  an  accretion  to  nothing  but  the 
green  land.  The  accretion  was  found  to  be 
an  accretion  to  his  land  in  the  settled  estate 
of  Shahabad,  and  that  proposition  necessarily 
implied  that  the  green  land  was  a  part  of  the 
settled  estate  in  Shahabad. 

It  seems,  therefore,  to  their  Lordships  that 
the  decision  of  the  High  Court  of  the  North- 
western Provinces  was  correct;  and,  that 
being  the  case,  their  only  duty  is  to  advise 
Her  Majesty  to  dismiss  this  appeal  with 
costs. 


The  13th  June  1872. 

Present  : 

The  Right  Hon'ble  Sir  James  W.  ColvHe, 
Lord  Justice  James,  Sir  Montague  E. 
Smith,  Sir  Robert  P.  Collier,  and  Sir 
I^awrence  Peel. 

Procedure— Duties  of  Court— Issues— Evidence 
(Disregard  of)— Deciding  on  Suspicion— Fal- 
sification of  Bond. 

On  Appeal  from  the  High  Court  at  Cal- 
cutta.* 


»  From  the  judgrment  of  Norman  and  E.  Jackson, 
J  j.,  dated  gth  January  1864. 
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Baboo  Bhugwan  Doss 

versus 

Baboo  Hannooman  Pershad  Sahoo  and 

others. 

It  is  the  duty  of  a  Court  (whether  of  first  instance  or 
of  appeal)  to  a<5t  upon  the  issues  and  upon  the  proofs 
in  the  case,  and  not  (upon  a  suspicion  derived  from  its 
own  potion  of  what  is  the  habit  o(  the  people  or  any- 
thinfif  else)  to  throw  aside  the  whole  evidence,  and  j^ive 
effe^  to  their  suspicion  as  if  it  were  lejjal  proof,  more 
particularly  where  the  suspicion  a(5led  on  is  wholly 
inconsistent  with  the  case  alleged  and  sworn  to  by  the 
person  in  whose  favor  the  Court  has  decided. 

The  Privy  Council  observed  that  the  plaintiff  and 
his  witnesses  in  this  case  had  great  cause  of  complaint 
in  that  they  were  pronounced  guilty  of  an  offence  (the 
fraudulent  falsification  of  a  bond)  on  which  they  had 
not.been  hejard,  and  not  only  without  evidence,  but  with- 
out allegation. 


Their  Lordships  are  of  opinion  that  the 
decree  of  the  High  Court  of  Calcutta  re- 
versing the  decree  of  the  Zillah  Court  can- 
not be  supported. 

The  plaintiff's  case   was  primd  facie   a 
very  simple  and  plain  one.     He  sued  the 
defendant  upon  a  mortgage-bond,  which  he 
annexed  to  his  plaint  within  a  very  short 
time  indeed  after  the  bond  became  due.     The 
defendant's  case  was  that  he  had  never  bor- 
rowed any  money  at  all  from  the  plaintiff; 
that  he   never  had   any  transaction   which 
would  justify  the  bond;  that  he  had  never 
put  his  name  to  the  bond ;  and  that  it  was  an 
entire   forgery.    This   was   the  sole     issue 
which  he  tendered  in  the  Court  below ;  that 
is  what  he  puts  in  his  answer;  and  that  is 
what  he  stated  in  his  deposition  when  he 
was  examined  as  a  witness  in  his  own  behalf. 
Upon  this,  the  plaintiff  calls  witnesses ;  he 
calls  the   writer  of  the  bond    and  all  the 
attesting  witnesses;  he  puts  in  evidence  a 
mookktearnama  to  authorize  the  registry  of 
the  bond,  and  he  proves  his  case  as  com- 
pletely as  it  was  possible  for  a  case  to  be 
proved  by  evidence.     Unless  the  whole  of 
that  evidence  is  to  be  put  aside  at  once  ap 
utterly  false   from   beginning  to   end,    the 
plaintiff's   case   is  a  case  not  admitting  of 
controversy.     On   the   other  hand,   there   is 
this :  That  the  defendant  maintained  and  per- 
sisted on  oath  in  the  assertion  that  the  sig- 
nature was  not  his,  and  he  is  found  by  both  I 
Courts,  both  the  first  Court  and  the  Appeal 
Court,  in  this  to  have  been  guilty  of  deli- 
berate perjury.     Moreover,  both  Courts  agree 
in  this,  that  for  the  purpose  of  giving  more 
effect  to  his  false  statement,  for  the  purpose 
of  giving  more  color  to  his   perjured    evi- 
dence, he  signed  his  name  to  his  deposition 
in  a  feigned  hand,  in  order  that,  upon  com- 


parison of  that  signature  with  the  signature 
to  the  bond,  the  Court  might  be  induced  to 
come  to  the  conclusion  that  that  signatare 
was,  as  he  alleged,  a  forged  signature.  Both 
the  Courts  have  arrived  at  the  same  con- 
clusion with  respect  to  the  defendant's  con- 
tention  and  ihe  defendant's  conduct. 

Their  Lordships  further  observe  that  the 
plaintiff,  upon  being  called  upon  so  to  do, 
put  in  evidence  his  own  books  and  the  entries 
of   the   transactions   which  were  connected 
with  Ihe  bond,  thus  enabling  the  defendant 
to  cross-examine  the  plaintiff,  and  to  pm  him 
to  give  any  explanation  of  anything  which 
appeared  on  the  face  of  the  books.     As  far 
as  their  Lordships  can  see  upon  these  pro- 
ceedings, no  attempt  was   made   to  cross- 
examine    the   plaintiff   with   respect  to   the 
books,  nor  was  there  any  suggestion  made 
with  reference   to  them  such  as  has  been 
made  at  their  Lordships'  bar  to-day  by  coun- 
sel, that  there  is   something   in   the  books 
themselves  which  amounts  to  suspicion  and 
to  evidence  of  something  wrong,  from  which 
the  corollary  is  that  the  bond  itself  was  wrong 
and  a  fabrication. 

The  Judge  of  the  first  instance  came  to 
the  conclusion    upon   the  evidence,  seeing 
the  witnesses  and  having  an  opportunity  of 
seeing  the  books,  that  the  plaintiff  had  estab- 
lished his  case,  and  gave  a  decree  accord- 
ingly.    From  that,  there  was  an  appeal  to 
the   High   Court ;   and   there,    without   any 
fresh  evidence,  the  High  Court,  agreeing  as 
to  the  fact  that  there  was  a  loan  for  Rs.  6,200 
part  of  the  Rs.  16,200,  the  sum  for  which  the 
bond  was  given,  agreeing  as  to  the  fact  that 
the  signature  was  a  genuine  signature,  took 
upon  themselves  to  follow  a  course  which 
their  Lordships  are  bound  to  say  they  have 
noticed  witti  great  surprise-  and  great  regret 
They  took  upon  themselves,  sitting  in  error 
from  the  Court  below,  not  to  deal  with  the 
case  upon  the  issues  and  evidence  that  bad 
been  before  the  Court  below,   not  to  deal 
with  the  case  upon  any  fresh   materials  or 
any  fresh  evidence  that  was  before  them,  but, 
on  a  mere  inspection  of  the  document,  and  a 
suggestion  that  there  was  an  alteration  appa* 
rent  in  an  endorsement  made  by  the  obUgor 
of  the   bond,   to  frame   out  of  their  own 
minds  the  following  theory,  viz.,   that  the 
bond  was  originally  given  in  blank,  so  far 
as  the  body  of  it  is  concerned,  and  that  the 
real  thing  which  the  defendant  had  signed, 
and  inteniionally  signed,  was  the  marginal 
portion  of  it  in  the   mohajune^  character ; 
that  be  had  given  that  withVtJimit,  iimitiag 
it  to  Rs.  6,200;  that  then  it  was*  filled  n^ 
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by  fraud  with  Rs.  16,200,  instead  of  the 
IgeDoine  Rs.  6,200  ;  and  that,  then,  or  as  con- 
nected wiih  that,  without  the  knowledge  or 
assent  of  the  defendant,  there  had  been  a 
I  fraudulent  alteration  of  the  endorsement, 
frora^  Rs.  6,200  to  Rs.  16,200;  and  that, 
therefore,  the  whole  thing  was  to  be  treated 
as  a  forgery,  this  being  a  theory  wholly  in- 
consistent with  the  case  even  made  by  the 
defendant  himself.  It  was  a  case  which  the 
Court  took  upon  itself  to  imagine  and  to 
declare  proved  by  the  mere  inspection  of  the 
document.  If,  upon  the  inspection  of  the 
document,  it  had  appeared  to  that  Court  that 
there  was  something  on  the  face  of  it  which 
required  explanation,  and  it  does  seem  to 
some  of  their  Lordships  that  there  is  some- 
thing which  might  properly  have  been  in- 
quired into,  it  was  the  obvious  duty  of  the 
Court  to  have  summoned  the  parties,  to  have 
examined  the  witnesses,  and  to  have  put  the 
thing  in  train  for  investigation  by  the  ex- 
amination and  cross-examination  of  the  plaint- 
i£f,  by  the  examination  and  cross-examination 
of  the  defendant  himself,  and  by  the  ex- 
ammation  and  cross-examination  of  the  wit- 
nesses. The  Judges,  in  corroboration  of  their 
theory,  observe  that  there  is  a  line  which 
appears  to  have  been  thrown  out  of  its 
proper  place  by  the  signature  of  a  witness, 
from  which  they  infer  that  the  bond  must 
have  been  written  after  the  signatures  of  the 
witnesses.  But  no  question  was  put  to  the 
writer  of  the  bond  or  to  the  witness,  nor 
was  any  explanation  sought  as  to  this  as- 
sumed displacement. 

Their  Lordships  cannot  but  think  this  to 
be  a  grave  misapprehension  of  the  duties  of 
a  Court,  tiiber  of  first  instance  or  of  appeal. 
It  is  iheir  duty  to  act  upon  the  issues  and 
upon  ihe  proofs  in  the  case.  Of  course,  they 
must  receive  all  evidence  with  careful  scru- 
tiny; if  necessary,  wiih  suspicion;  but  they 
must  after  all  decide  the  rights  of  people 
according  to  the  matters  which  are  proved 
before  them ;  and  it  never  can  be  allowed 
that  a  Court  is,  simply  upon  a  suspicion 
derived  from  its  own  notion  of  what  is  the 
habit  of  the  people  or  anything  else,  to  throw 
aside  the  whole  evidence  and  give  effect  to 
their  mere  suspicion  as  if  it  were  legal  proof. 
This  obviously  applies  with  great  additional 
force  to  a  case  where  the  suspicion  acted  on 
is  wholly  inconsistent  with  the  case  alleged 
and  sworn  to  by  the  person  in  whose  favor 
they  have  decided. 

Their  Lordships  think  it  right  to  make 
these  observmjeos,  because  one  or  two  cases 
^ve  confe  before  them  recently  in  which 


there  seems  to  have  been  the  same  sort  of 
readine.ss  to  disregard  testimony  in  favor  of 
suspicion,  and  because  they  feel  that  the 
plaintiff  and  his  witnesses  in  this  case  have 
great  cause  of  complaint  in  this,  that  they 
were  pronounced  guilty  of  an  offence,  the 
fraudulent  falsification  of  a  bond,  on  which 
they  were  not  heard,  and  not  only  without 
evidence,  but  without  an  allegation.  Their 
Lordships  will  recommend  Her  Majesty  that 
this  decree  be  reversed,  and  the  decree  of 
the  Zillah  Court  affirmed ;  and  that  the  ap- 
pellant have  his  costs  of  the  appeal  and  in 
the  High  Court. 


The  14th  June  1872, 

Present : 

The  Right  Hon'ble  Sir  James  W.  Colvile, 
Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 

Suit— Ezecution^Sale— RepresentatiTe— 
ActXXUI.  ofi86x,8.zz. 

On  Appealfrom  the  High  Court  at  Calcutta.* 

Chowdhry  Wahed  Ali 
versus 

Mussamut  Jumaee. 

1  he  Privy  Council,  dissen ting  from  the  general  pro- 
position laid  down  by  the  High  Court  that  a  party  sued 
in  a  representative  character  is  not  a  party  to  the  suit 
within  the  meaning  of  s.  11,  Act  XXIII.  of  1861. 
observed  that,  where  a  decree  has  been  properly  passed 
and  proceedings  taken  under  it  to  obtain  ex^ution 
against  a  party  in  a  representative  character,  there 
seems  to  be  no  good  reason  for  saying  that  he  should 
not  be  considered  a  party  to  the  suit  within  the  meaniiUF 
of  that  section,  with  respect  to  any  question  which  may 
arise  between  him  and  the  other  parties  relating  to  the 
execution  ot  the  decree  ;  but  affirmed  the  decree  of  the 
High  Court,  and  held  that  Act  XXIII.  was  not  a  bar  to 
the  present  suit,  on  the  ground  that  there  did  not  exist 
any  decree  authorizing  an  execution  against  the  re- 
spondent s  (plaintiff's)  estate,  and  that  consequently  the 
question  in  the  present  suit  was  one  not  properly  relat* 
ing  to  the  execution  of  a  decree,  but  to  a  sale  under 
orders  which  had  not  the  support  of  any  decree. 

This  was  an  appeal  from  the  judgment  of 
a  Full  Bench  of  the  High  Court  at  Calcutta, 
afifirming  a  decision  of  the  Principal  Sudder 
Ameen  of  Paina  in  favor  of  the  respondent, 
the  plaintiff  in  the  suit  below. 

The  suit  was  brought  by  Mussamut 
Jumaee,  the  respondent,  to  obtain  a  declara- 
tion that  an  execution-sale  of  certain  mouzahs 

*  From  Full  Bench  judgment,  dated  13th  August  i868, 
1 1  Wi  R.,  Ft  B.,  i« 
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under  color  of  a  decree  made  in  a  former  suit 
brought  against  her  and  others  by  the  appel- 
lant should  be  set  aside,  and  her  possession  of 
the  mouzahs  confirmed. 

It  may  be  convenient  to  designate  the  for- 
mer suit,  which  led  to  the  sale  complained 
of,  as  suit  A.  Suit  A  was  itself  the  sequel 
of  a  protracted  litigation,  and  became  in  its 
turn  the  starting  point  of  new  and  intricate 
proceedings. 

The  appellant,  who  was  mortgagee  of 
{noazahMayjara,had  obtained  decrees  in  suits 
against  his  mortgagors  for  the  mortgage-debt 
under  which  he  attached  their  interest  in  that 
mouzah.  WarisAli,  the  father  of  the  respond- 
ent, and  the  respondent  and  other  persons 
intervened,  claiming  interests  in  the  mouzah. 
Waris  Ali  claimed  to  have  advanced  money  to 
the  mortgagors  under  certain  hhurnanamas. 
The  respondent's  claim  was  distinct.  She 
was  married  to  Enayet  Ali,  and  she  claimed 
certain  shares  of  the  mouzah  under  a  pur- 
chase made  previous  to  the  appellant's  mort- 
gage. Notwithstanding  these  claims,  the 
mouzah  was  sold  under  the  appellant's  de- 
crees, and  purchased  by  him.  Being  unable 
to  obtain  possession  of  the  mouzah,  the  ap- 
pellant brought  suit  A  to  recover  it,  making 
Waris  Ali  and  the  respondent  and  other 
persons  (in  all  103)  defendants,  charging 
them  with  combining  to  keep  him  out  of 
possession. 

Waris  Ali  set  up  his  claim  under  the  bhur- 
nanamaSf  which  was  ultimately  held  to  be 
invalid.  The  respondent,  however,  estab- 
lished her  title  to  the  shares  of  the  mouzah 
she  claimed.  During  the  pendency  of  suit 
A,  viz.,  in  January  1856,  Waris  Ali  died, 
and  thereupon,  under  the  104th  section  of 
'Act  VIII.,  his  heirs,  z;/s.,  the  respondent 
and  her  brother  and  sister,  were  entered  in 
the  register  as  defendants  in  his  place.  Thus 
the  respondent  became  a  party  to  the  suit 
in  a  double  capacity,  which  led  to  the  con- 
fusion in  the  proceedings  to  be  presently 
noticed. 

On  the  29th  November  1861,  the  fudge  of 
Patna  made  a  decree  in  favor  of  the  appel- 
lant for  possession,  and  **ior  mesne-profits  to 
"  be  charged  on  the  defendants  jointly  and 
"separately."  Although  the  Judge'  had 
stated  in  his  judgment  that  the  title  of  the 
respondent  to  the  share  she  claimed  was 
proved,  and,  therefore,  ought  to  have  decreed 
to  that  extent  in  her  favor,  his  decree  does 
not  so  find,  nor  does  it  separate  her  from  the 
other  defendants  in  the  award  of  possession 
and  mesne-proiits  against  them. 

The  ill-advised  and  erroneous  decree  in 


suit  A  was  the  origin  of  a  labyrinth  of  in-  - 
tricale  and  too  often  irregular  proceedings,  - 
through  which,  it  is  not  easy  to  find  the  way  « 
to  a  definite  end. 

The  respondent  Jumaee,  amongst  others, 
appealed  against  it  to  the  High  Court.  On 
the  10th  July  1863,  that  Court  gave  judge- 
ment to  the  effect  that,  it  having  been  ad- 
judged by  the  Judge  at  Patna  that  Jumaee 
had  a  good  title  as  purchaser  to  the  share  of 
the  mouzah  claimed  by  her,  she  was  needless- 
ly made  a  party  to  the  suit,  and  it  was 
ordered  that  she  should  be  released  from  it, 
with  costs. 

This  judgment  undoubtedly  went  too  far 
in  releasing  Jumaee  altogether  from  suit  A, 
as  her  learned  counsel,  Mr.  Cowic,  fairly 
admitted ;  because  the  grounds  on  which  it 
proceeded  do  not  touch  her  liability  in  her 
representative  capacity  as  one  of  the  heirs  of 
Waris  Ali ;  but  apparently  the  decree  stands 
unreversed — a  circumstance  which  it  is  mate- 
rial to  bear  in  mind. 

Although  no  attempt  appears  to  have  been 
made  to  review  or  alter  this  decree,  proceed- 
ings, now  to  be  noticed,  were  taken,  by  force 
of  which  the  sale  (sought  to  be  set  aside  in  the 
present  suit)  of  ^umaee's  private  estate  to 
the  appellant,  as  purchaser  under  his  own 
decree,  took  place.  They  are  succinctly  de- 
scribed by  the  Chief  Justice  in  the  follow- 
ing extract  from  the  judgment  now  under 
appeal : — 

*'0n  the  17th  August  1863,  Wahed  Ali, 
'•  the  then  plaintiff,  applied  to  the  Court  at 
**  Patna  to  execute  the  decree  which  he  had 
**  obtained  for  mesne-profits.  Jumaee,  the 
"  present  plaintiff,  appeared  upon  that  ap- 
"  plication,  and  urged  that,  according  to  the 
"  decree  of  the  High  Court  of  the  loth  of  July 
*•  1863,  she  had  been  wholly  discharged  from 
"  liability.  Wahed  Ali  admitted  that  she 
**  had  been  discharged  by  that  decree  so  far 
"  as  her  private  interests  were  concerned,  but 
''  contended  that  she  remained  liable  as  one 
"  of  the  heirs  of  Waris  Ali.  The  Judge  of 
"  Patna  took  that  view  of  the  case,  and,  on 
"the  5th  October  1863,  ordered  a  sale  of  that 
*'  part  of  the  property  which  belonged  to  her 
"  own  right,  and  which  had  been  attached  in 
'*  execution  of  the  decree.  On  the  7th  of 
"October  1863,  the  plaintiff  petitioned  the 
"  Judge,  contending  that,  even  if  she  were 
"  liable  as  heiress  of  her  father,  she  could 
'*  only  be  liable  under  sections  203  and  211 
'*of  Act  VIII.  of  1859,  to  the  extent  of 
"  assets  inherited  from  him.  Oh  the  same 
**day,  the  Judge  ordered  llvfj^etition  to  be 
"  rejected ;  and,  on  the  following  day,  th^ 
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"8th  of  October  1863,  the  plaintiflF's  own 
"portion  of  the  property  which  had  been 
''attached  under  the  execution  against  her 
''  in  her  representative  capacity,  was  sold 
"  under  the  execution,  and  Wahed  Aii,  who 
''was  then  the  plaintiff  in  the  suit,  became 
•'  the  purchaser  under  his  own  decree.  Nu- 
"  merous  other  proceedings  took  place  to 
**  which  it  is  not  necessary  to  refer.  It  is 
"  sufficient  to  say  that,  on  the  15  th  of  March 
"  1864,  the  Judge  confirmed  the  sale. 

•*  The  present  plaintiff  petitioned  the  High 
"  Court  against  the  order  for  execution,  and 
"  the  sale  of  her  property ;  and,  on  the  8th 
"of  July  i8:>4,  the  High  Court  ordered  that 
the  decree  of  the  5ih  of  October  1863 
should  be  amended  by  declaring  that  the 
"  present  plaintiff  was  only  liable  to  the  assets 
"inherited  from  her  father,  so  that,  in  fact, 
"  the  order  under  which  the  plaintiff's  private 
"property  was  sold  in  execution  was  so  far 
altered  that  it  did  not  justify  the  sale  which 
took  place  under  it  on  the  8th  October 
"  1863. 

"  The  plaintiff  again  appealed  to  the  High 

"Court  against   the  order  of  the    15th  of 

"  March  1864,  confirming  the  sale  under  the 

"execution;   and;   on  the   30th  of  January 

"  1865,  the  Court  declared  that  the  sale  could 

"  hold  g^ood  only  if  the  plaintiff  had  received 

'<  assets  from  her  father's  estate,  and  in  that 

'^case   only  to  the  extent  of  the  assets  so 

"  received.   The  case  was,  therefore,  remand- 

"  ed  to  the  Judge  to  make  inquiry  upon  that 

"  point.  The  Judge,  upon  that  remand,  found 

**  that    the   plaintiff  had    inherited    nothing 

"from  her  father,  and,  on  the  27th  of  May 

"  1865,  set  aside  the  confirmation  of  the  sale. 

"  From  that  order,  Wahed  Ali  appealed  to 

'*the  High  Court;  and,  on  the  i8ih  Septem- 

"  ber  1865,  a  Division  Bench  held  that,  as  the 

"  sale  had  been  confirmed,  there  was  no  power 

"  to  cancel  it ;  that  the  two  orders  of  the  8th 

"of  July  1864  and  the  30th  January    1865 

•*  were  wrong ;  and  they  advised  Wahed  Aii 

"to  apply  to  the  High  Court  for  a  review  of 

"the   order  of   the   30th   of  January  1865. 

"  Wahed  Ali  acted  upon  that  advice,  and  ap- 

"  plied  for  a  review  of  the  judgment  of  the 

'•  30th  of  January  1865,  and,  on  the  28th  of 

"September  1866,  the  Division  Bench  held 

"  that  the  sale  could  not  be  set  a.side  except 

"by  a  suit  by  the  present  plaintiff  in  the 

**  Civil  Court.     They  amended  the  order  of 

"the  High   Court  of  the  30th  of  January 

"1865,  and  the  order  of  the  Judge  of  the 

**  27th  May*i865,  and  restored  and  confirmed 

"the  Jadge'^^der  of  the  15th  of  March 

*'  x864,by^hich the  sale  had  been  confirmed." 

V^ol.  XVIII. 


The  above  summary  seems  to  be,  in  sub- 
stance, correct,  except  that  the  order  of  the 
8th  July  1864  appears  to  be,  technically,  not 
an  order  to  amend  the  decree,  but  to  declare 
in  the  execution-proceedings  what  was  the 
limit  of  Jumaee's  liability  under  it. 

The  result,  so  far  as  a  result  can  be  extri- 
cated from  these  involved  and  contradictory 
proceedings,  appears  to  be  that,  whilst  the 
High  Court  held  the  sale  of  Jumaee's  private 
property  to  be  utterly  wrong,  and,  at  first, 
ordered  it  to  be  set  aside,  they,  in  the  end, 
reversed  their  own  orders,  on  formal  grounds, 
leaving  the  order  for  sale  and  confirmation  to 
stand,  but  suggesting  to  Jumaee  to  obtain 
redress  by  a  new  suit. 

Accordingly,  she  brought  the  present  suit, 
and  obtained  the  concurrent  judgments  of  the 
Courts  of  India  in  her  favor,  which  the 
appellant  now  seeks  to  reverse,  isi,  on  the 
merits,  and,  2nd,  on  the  ground  that  it  was 
not  competent  to  the  respondent  to  bring  this 
suit. 

On  the  merits,  it  was  at  first  contended 
that  she  was  personally  liable  in  suit  A  for 
having  acted  in  concert  with  the  other  defend- 
ants to  disturb  the  appellant's  possession. 
Their  Lordships,  however,  think  that,  not 
only  is  this  liability  unsustained  by  the  evi- 
dence, but  the  amended  decree,  in  any  view 
of  the  amending  order,  absolves  her  from  it. 

It  was  next  contended  that  she  had  received 
assets  from  her  father,  Waris  Ali,  and  was, 
therefore,  liable.  It  was  scarcely  insisted 
that  any  had  descended  from  her  father,  but 
it  was  strongly  urged  that,  from  the  time  of 
his  death  to  the  end  of  suit  A,  a  period  of 
five  years,  she  was  in  joint  possession,  with 
her  co-heirs,  of  the  mouza  which  was  the 
subject  of  suit  A,  and  must,  therefore,  have 
received  profits,  which  she  was  bound  to  ac- 
count for.  It  is  sufficient  to  say  that  their 
Lordships  can  discover  no  clear  and  definite 
proof,  either  in  suit  A  or  in  the  present  suit, 
that  this  was  so ;  and  the  Courts  below  having 
assumed  to  the  contrary,  it  is  impossible  their 
Lordships  can  now,  for  the  first  time,  find  the 
fact  of  such  possession. 

The  case  is  thus  reduced  to  a  question  of 
procedure,  viz..,  whether  it  was  competent  to 
the  respondent  to  bring  the  present  suit%  The 
appellant's  contention  is  founded  on  section  1 1 
of  Act  XXIII.  of  1861,  which,  among  other 
things,  enacts  that,  "  Any  question  arising 
"  between  the  parties  to  the  suit  in  which  the 
"  decree  was  passed,  and  relating  to  the  exe- 
"cution  of  the  decree,  shall  be  determined 
'*  by  order  of  the  Court  executing  the  decree, 
<*and  not  by  a  separate  suit,  and  the  order 
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''passed  by  the  Court  shall  be  open  to 
"  appeal." 

This  enactment  was  undoubtedly  passed 
for  the  beneficial  purpose  of  checking  need- 
less litigation,  and  their  Lordships  do  not 
desire  to  limit  its  operation.  They,  therefore, 
feel  bound  to  say  they  are  unable  to  assent  to 
some  of  the  reasons  on  which  the  High 
Court  have  founded  their  judgment.*  They 
cannot  concur  in  the  general  proposition, 
that  a  party  sued  in  a  representative  charac- 
ter is  not  a  party  to  the  suit  within  the 
meaning  of  clause  ii  of  the  Act  of  1861, 
which  is,  as  the  Chief  Justice  observes,  10  be 
read  as  part  of  Act  VIII.  of  1859. 

The  203rd  section  of  Act  VIII.  makes 
express  provision  for  the  manner  of  execu- 
tion in  such  cases,  viz.  (i)  against  the  goods 
of  the  deceased  person,  and  (t)  in  certain 
events  against  the  defendant,  ''  to  the  extent 
"  of  the  property  not  duly  applied  by  him,  in 
''  the  same  manner  as  if  it  had  been  against 
"the  defendant." 

It  is  obvious,  therefore^  that  a  party  in  a 
representative  character  is  so  distinctly  a 
party  to  the  suit,  that,  under  certain  conditions, 
his  own  private  property  may  be  attached 
and  sold.  It  is  true,  that  to  fix  him  with 
this  liability,  it  must  he  shown  that  he  has 
received  property  of  the  deceased,  of  which 
he  has  failed  to  prove  a  proper  disposition. 
But  these  things  are  all  cognizable  and  pro- 
per to  be  ascertained  in  the  suit  in  which  the 
decree  is  made  during  the  progress  of  the 
execution-proceedings  founded  upon  such 
decree. 

It  does  not  seem  to  their  Lordships  to  fol- 
low that,  because  all  the  provisions  relating 
to  execution  cannot  be  applied  to  a  defendant 
sued  in  a  representative  character,  such  a 
defendant  cannot  be  regarded  as  a  party  to 
the  suit  within  the  meaning  of  such  of  them 
as  may  be  applicable  to  his  case. 

It  may  be  true  that  "cross -decrees"  can- 
not be  set  off  between  parties  to  suits  in 
different  characters  under  section  209 ;  and 
that  decrees  cannot,  in  the  first  instance,  be 
enforced  by  imprisonment  against  a  party  sued 
only  in  a  representative  character  under  sec- 
tion 201.  But  it  may  be  observed  that,  in  a 
case  where  there  is  a  finding  that  the  property 
of  the  deceased  has  not  been  properly  applied, 
and  when  the  decree  under  section  203  may 
be  executed  against  the  defendant  to  the  ex- 
tent of  the  property  wasted,  as  if  it  had  been 
against  him  personally,  there  would  seem  to 
be  no  inconsistency  in  holding  the  clause 
relating  to  imprisonment  to  be  applicable. 

In  a  case  then,  in  which  a  decree  has  been 


properly  passed,  and  proceedings  taken  under 
it  to  obtain  execution  against  a  party  in  a 
representative  character,  there  seems  to  be 
no  good  reason  for  saying  that  he  should  not 
be  considered  a  party  to  the  suit  with  re^ct 
to  any  question  which  may  arise  between  him 
and  the  other  parties  relating  to  the  execu- 
tion of  the  decree,  within  the  meaning  of  the 
nth  clause  of  the  Act  of  1861. 

But  their  Lordships  consider  that  there  are 
other  grounds  upon  which  the  judgment  in 
the  present  case  may  be  supported.  In  their 
view,  it  is  not  satisfactorily  established  that 
there  is  an  existing  decree  which  warranted 
any  execution  whatever  against  the  respond- 
ent. It  has  been  already  pointed  out  that 
the  original  decree  was  amended  by  the  High 
Court  on  appeal,  by  a  decree  directing  J  umaee 
to  be  released  from  the  suit  altogether.  This 
decree  was  obviously  erroneous,  for  it  is  clear 
she  ought  not  to  have  been  released  from  the 
suit  in  her  representative  character  as  one  of 
the  heirs  of  Waris  Ali,  but  only  in  her  oiro 
personal  capacity.  The  decree  releasing  her 
from  the  suit  altogether  was,  as  the  Chief 
Justice  observes,  probably  so  drawn  up  by 
mistake.  Still  it  was  so  drawn  up,  and  it 
does  not  appear  to  have  been  ever  formatlj 
set  right.  It  is  true  that  by  the  order  of  the 
High  Court  of  the  8th  July  1864,  upon 
Jumaee's  own  appeal  against  the  order  for 
sale  of  her  private  estate,  the  Court,  bv  de- 
claring that  her  liability  under  the  decree  as 
one  of  the  heirs  of  Waris  Ali  extended  only 
to  such  property  as  she  might  have  inherited 
or  received  as  such  heir,  implied  and  affirmed 
that  she  was  liable  to  this  extent.  Bat  this 
order  was  made,  not  on  an  appeal  against  the 
decree,  but  against  the  order  of  sale  made  in 
the  execution-proceedings.  In  point  of  form, 
therefore,  the  decree  releasing  her  altogether 
was  left  standing ;  and,  although  the  misulce 
may  have  been,  in  substance,  corrected  by  the 
order  of  the  8th  July,  that  order  was  not 
acted  upon  by  the  present  appellant,  and,  od 
the  contrary,  it  was,  at  his  instigation,  swept 
away  by  the  subsequent  proceedings  above 
referred  to. 

If  that  order  had  been  acquiesced  in,  and 
acted  upon,  by  the  appellant,  it  might,  perhaps, 
have  been  regarded  as  a  virtual  amendment 
of  the  decree,  but,  even  in  that  case,  the  sale 
of  the  respondent's  private  estate,  of  which 
she  now  complains,  could  not  properly  have 
taken  place  under  it.  However,  the  appel- 
lant refused  to  acquiesce  in  it,  choosing  to 
rely  on  his  strict  right ;  and,  upon  his  objec- 
tion that  in  point  of  procedtKi^it  was  wrong, 
and  could  not  affect  the  orders  of  Sale  oi  the 
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5th  October  1863,  and  of  confirmation  of  the 
15th  March  1864,  it  was  set  aside,  or  at  least 
declared  to  be  without  force. 

When,  therefore,  the  appellant  insists-  that 
the  present  sait  is  not  competent,  because  the 
questions  relating  to  the  execution  ought  to 
have  been  determined  in  the  former  suit  A, 
his  objection,  which  relates  only  to  procedure, 
may,  their  Lordships  think,  be  properly  met 
by  the  counter-objection  that,  in  point  of 
procedure,  his  own  decree  in  suit  A  is  ineffec- 
tual, as  actually  drawn  up,  to  support  any 
execution  against  Jumaee,  and  that  the  pro- 
ceedings which  may  have  virtually  set  it 
right,  and  warranted  some  execution,  have 
lost  all  efficacy  for  that  purpose  by  his  own 
acts.  Their  Lordships  cannot  find,  after  the 
incongruous  proceedings  above  described, 
that  there  exists  any  decree  authorizing  an 
execution  against  the  respondent's  estate ; 
and,  consequently,  the  question  in  the  present 
salt  is  one,  not  properly  relating  to  the  exe- 
cution of  a  decree,  but  to  a  sale  under  orders 
which  have  not  the  support  of  any  decree. 

Their  Lordships,  therefore,  being  of  opinion 
that  the  decrees  under  appeal  are  substantially 
JBSt,  and  that,  under  the  peculiar  and  excep- 
tional circumstances  of  the  case,  Act  XXUL 
of  18.61  was  not  a  bar  to  the  suit,  will  humbly 
advise  Her  Majesty  to  affirm  the  decrees,  and 
to  dismiss  this  appeal,  with  costs. 


The  14th  June  1872. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Execiition  of  Decree  (for  Lands)— Portion  taken 
bj  Government  for  Railway  Purposes— Sepa- 
rate suit  for  Compeosation-money. 

Case  No.  109  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  24'Pergunnahs,  dated 
the  6th  January  i8j2, 

Shumsoonnissa  Begum  (Decree-holder), 

Appellant^ 

versus . 

Mirtunjoy  Bose  (Judgment-debtor), 
Respondent. 

Baboo  Bhowany  Churn  Dutt  for  Appellant. 

Mr,  f?.  E.  Twidale  for  Respondent. 


Where  a  decree  provided  that  the  judgment-debtor 
was  to  execute  a  conveyance  to  the  decree-holder  of 
certain  lands,  and  did  not  provide  that  any  money  was 
to  be  paid  by  the  iudg-ment-debtor,  held  that  the 
decree-holder  must  brinf^  a  separate  suit  to  recover  the 
compensation- money  which  represented  the  portion  of 
the  land  which  had  been  taken  by  Government  for 
Railway  purposes  subsequently  to  decree,  and  for  which 
the  judi^ment-debtor  could  not  execute  a  conveyance. 

Kempy  J. — A  pruliminary  objection  has 
been  taken  by  Mr,  Twidale,  the  pleader 
for  the  respondent,  the  judgment-debtor,  to 
the  effect  that  the  decree  which  this  Court 
has  to  construe,  and  which  is  now  sought  to 
be  executed,  provides  that  his  client,  the  judg- 
ment-debtor, was  to  execute  a  conveyance  to 
the  decree-holder,  Shumsoonnissa  Begum, 
for  certain  lands  measuring  36  beeghas  12 
cottahs  8  chuttacks  5  gundas  ;  but  thatj 
subsequently,  the  Government,  for  Railway 
purposes,  took  a  portion  of  that  land,  or 
3  beeghas  1 3  cottahs  1 1  chuttacks,  for  which 
compensation  was  paid  by  Government 
amounting  to  Rupees  4,850-2-7  and  subse- 
quent interest  raised  that  sum  to  Rupees 
5jt  13-3-6,  w^hich  the  judgment- debtor,  it  is 
alleged,  has  received  from  Government.  The 
decree  does  not  provide,  and  this  is  admitted 
by  the  pleader  for  the  appellant,  that  any 
moneys  are  to  be  paid  by  the  judgment-debtor; 
and,  if  the  land  has  been  taken  by  Govern* 
ment,  it  is  obvious  that  the  judgment-debtor 
cannot  execute  a  conveyance  for  that  portion 
of  the  land  whch  has  been  taken  for  Railway 
purposes.  It  is  admitted  that  he  has  exe- 
cuted a  conveyance  for  the  remaining  portion 
of  the  land  decreed,  and,  therefore,  the  decree- 
holder  must  bring  a  separate  suit  if  he 
wishes  to  recover  the  compensation-money 
which  represents  the  land  which  has  been 
taken  by  the  Government  for  Railway  pur- 
poses. 

The  appeal  must  be  dismissed  with  costs. 


The  14th  June  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Decree^Execution — ^Attachment  (of  Judgment- 
debtor's  Moneys  in  deposit  in  the  Couectorate). 

In  the  Matter  of 

Kristo  Doss  Koondoo  (Decree-holder), 

Petitioner, 

versus 

Indro  Narain  Chowdhry  (Judgment-debtor), 

Opposite  Party. 
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Baboo  Aukhil  Chunder  Sen  for  Petitioner. 
No  one  for  Opposite  Party. 

Petitioner  obtained  a  decree  in  satisfaction  of  which 
he  applied  to  the  Subordinate  Judg^e  to  attach  certain 
moneys  in  deposit  in  the  Collectorate  to  the  credit  of 
his  judgement-debtor.  The  Subordinate  Judc^e  moved 
the  Judge  to  apply  to  the  Accountant-Genersu  to  have 
the  sum  attached,  but  the  Judge  refused  to  do  so  on 
the  ground  that  the  money  had  been  confiscated  by 
Government  :  Held  that  the  Judge  ought  to  make  the 
desired  application  to  the  Accountant-General. 

Kemp,  J, — This  is  an  application  by 
Baboo  Kristo  Doss  Koondoo.  It  appears 
that  he  obtained  a  decree  in  1869  against 
Indro  Narain  Roy.  In  satisfaction  of  that 
decree,  he  applied  to  the  Subordinate  Judge 
to  attach  certain  moneys  in  deposit  in  the 
Collectorate  to  the  credit  of  his  judgment- 
debtor,  Indro  Narain  Roy.  The  Subordi- 
nate Judge  moved  the  Judge  to  apply  to  the 
Accountant-General  for  authority  to  have  the 
sum  in  question  which  was  entered  in  the  re- 
gister of  deposits  attached.  The  Judge,  how- 
ever, has  held  that,  inasmuch  as  the  sum  in 
question  has  been  confiscated  by  the  Govern- 
ment, the  word  used  in  the  vernacular  order 
of  the  Judge  being  «F^,  therefore,  this  sum 
cannot  be  attached  at  the  instance  of  the 
j  udgment-creditor. 

We  think  that  the  Judge  ought,  in  lliis 
case,  to  make  the  desired  application  to  the 
Accountant-General  under  section  29  of  the 
Rules  for  the  Observance  of  Judges,  Magis- 
trates, and  other  Judicial  Officers,  published 
by  the  Accountant-General  of  Bengal  under 
the  authority  of  the  Government  of  India. 
The  Judge  will,  therefore,  be  directed  accord- 
ingly. 


The  15th  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Act  XIV.  of  1859,  s.  20— Limitatton—ExecutioQ 
— Bona-fide  Proceeding  —Making  alive  Decree 
once  dead. 

Case  No.  no  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  (he  Officiating  Judge  of  Hooghly, 
dated  the  9th  January  18 J2, 

Kalla  Chand  Paul  (Judgment-debtor), 

Appellant, 

versus 

Maharajah  Dheeraj  Mahatab  Chand  Bahadoor 
(Decree-holder),  Respondent, 


Baboo    Umhica    Churn  Bose  fqr  Appella&L 

Baboo  Juggodanund  Mookerjee  for 
Respondent. 

Where  the  execution  of  a  decree  is  once  barred  by 
lapse  of  time,  no  subsequent  executions,  albeit  nut 
objected  to  on  the  part  of  the  debtor,  can  make  tbe 
decree  alive  again.  A  "  proceeding"  under  s.  20,  Ad 
XIV.  of  1859,  must  be  a  proceeding  tihich  is  not  at  tibe 
time  barred  by  limitation. 

Glover,  J, — The  decree  in  question  in  this 
case  was  passed  in  the  year  1821.  Various 
applications  for  execution  were  made  at 
different  times,  of  which  it  is  only  necessary 
for  this  case  to  notice  one  of  the  26ih  or 
28th  of  January  (it  does  not  clearly  appear 
which)  1862.  The  next  application  was 
on  the  nth  February  1865.  Between  that 
date  and  the  present  application,  there  have 
been  several  executions,  in  two  of  which, 
sales  of  the  debtor's  property  have  been 
effected,  and  all  of  which  were  admittedly 
within  time,  counting  from  February  1865. 

The  Judge  has  decided  that  the  decree  \% 
not  barred  now,  although  it  was  admittedly 
so  in  February  1865,  because  there  faavie 
been  bond  fide  proceedings  taken  within 
three  years  next  preceding  the  present  ap- 
plication, and  that,  under  section  20.  Act  XIV. 
of  1859,  this  was  all  that  was  to  be  looked  to. 

In  appeal,  it  is  contended  that  the  Full 
Bench  decision  in  the  case  of  Bisheshar 
Mullick  versus  The  Maharajah  of  Burdwan, 
10  W.  R.,  F.  B.  R.,  8,  applies,  and  that  a 
decree  once  barred  by  limitation,  as  this  was 
in  1 865,  cannot  be  revived  by  any  subsequent 
process  of  execution. 

An  attempt  was  made  on  behalf  of  ibe 
respondent  to  show  that  the  decree  was  not 
barred  in  February  1865.  It  was  argued 
that  the  time  began  to  run  from  the  13th  of 
February  1862,  and  not  from  the  28th  of 
January  of  that  year ;  and  that,  therefore,  the 
application  of  nth  February  1865  was  not 
barred. 

Now,  in  the  first  place,  the  Judge  distinctly 
states  in  his  decision  that  both  parties  ad- 
mitted that  the  decree  was  dead  in  February 
1865  ;  but,  were  we  to  decide  the  point,  the 
decree-holder  could  get  no  advantage.  On 
the  28th  January  1862,  the  decree-holder 
was  told  to  proceed  with  his  execution ;  and, 
in  pursuance  of  that  permission,  he  applied 
on  that  day  for  the  arrest  of  the  heir  of  the 
judgment-debtor.  The  order  refusing  \^\^ 
is  dated  February  13th.  The  decree-holder 
wishes  to  count  from  this  date,  but  he  ought 

not,  we  think,  to  be  allowed  to  do  so.  ^  Th^ 
application  to  arrest  the  j  udgmStfC-d^btor's  heir 

was  a  totally  illegal  one,  and  the  decree-holder 
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mast  have  known  it  to  be  so ;  it  looks  very 
like  an  attempt  to  add  a  few  more  days  to 
the  limitation  time  by  a  proceeding  which 
cannot  be  said  to  have  been  made  bond  fide. 
We  must  take  it  as  a  fact,  both  admitted  and 
proved,  that  in  February  1865  the  decree 
was  barred  by  the  three  years'  Law  of  Limita- 
tion. 

The  question  then  is,  does  the  Full  Bench 
ruling  apply  ?  The  Judge  holds  that  it  does 
not,  and  that  all  that  a  Court  has  to  do  is  to 
see  whether  the  application  last  made  was 
in  lime,  and  whether  the  former  proceedings 
were  such  that,  under  them,  processes  of 
execution  would  have  lawfully  issued  if  the 
application  had  been  opposed.  In  other 
words,  he  holds  that  the  present  application 
is  not  barred,  because,  less  than  three  years 
ago,  a  prior  application  had  been  made,  which 
was  not  opposed  by  the  judgment-debtor  on 
the  plea  of  limitation. 

The  case  referred  to  the  Full  Bench  was 
of  precisely  a  similar  nature  to  the  one  now 
before  us,  and  the  decree-holder,  we  observe, 
was  the  Maharajah  of  Burdwan.  The  Judge 
took  precisely  the  same  view  of  the  law  as 
is  now  taken  by  the  Judge  who  tried  this 
case.  The  reference  to  the  Full  Bench  was 
made  by  the  Division  Bench  Judges  in  these 
words:  "The  facts  are  that  execution  of  the 
"decree  was  at  one  lime  barred  by  the 
"application  of  the  Statute  of  Limitations, 
"and  that,  subsequently  to  this  time,  the 
'•  judgment-debtor  suffered  effectual  proceed- 
'*ings  to  be  taken  in  execution,  so  that,  as 
"the  case  now  stands,  such  proceedings  have 
"  been  taken  within  three  years  next  preced- 
"ing  this  present  application  for  execution." 

We  can  see  no  difference  between  the 
cases,  and  think  that  the  decision  of  the  Full 
Bench  applies. 

The  action  taken  by  the  decree-holder  in 
February  1865  was  not  a  "  proceeding  "  in 
the  terms  of  the  law,  inasmuch  as  a  **  pro- 
ceeding" must  be  one  not  barred  by  limita- 
tion, and  this  was  already  barred  by  limitation, 
and  might  have  been  successfully  opposed 
OQ  that  ground  if  the  debtor  had  come  for- 
ward. The  fact,  that  the  debtor  did  not 
oppose  it,  would  not.  make  it  a  proceeding 
under  section  20,  Act  XIV.  of  1859. 

We  consider  it  to  be  settled  la.v  that, 
^'bere  the  execution  of  a  decree  is  once 
barred  by  lapse  of  time,  no  subsequent  exe- 
cmions,  albeit  not  objected  to  on  the  part  of 
ibe  debtor,  cfan  make  the  decree  alive  again. 
^  "proceeding^^nder  the  Act  must  be  a  pro- 
c€eding  which  is  not  at  the  time  barred  by 
limitation. 


We  reverse  the  decision  of  the  Judge,  and 
declare  that  the  decree-holder  is  barred  by 
lapse  of  time  from  executing  his  decree. 
Costs  2  gold  mohurs. 


The  1 7th  June  1872. 

Present : 

The  Ilon'blc  F.  B.  Kemp  and  F.  A.  Glover, 

yucfggs. 

Onus  Probandi— Plea  of  Lakheraj. 

Cases  Nos.  13 14  and  1315  of  1871. 

Special  Appeals  from  a  decision  passed  by 
the  jftidge  0/  yessorey  dated  the  ^tst  fuly 
i8yiy  ?noiifying  a  decision  of  the  Subor^ 
dinate  Judge  of  that  District^  dated  the 
2'jth  March  tSji, 

Goonomonee  Dossee  and  others 
(Defendants),  Appellants^ 

versus 

Rajah  Burrodakant  Roy  Bahadoor 
(Plaintiff),   Respondent, 

Baboo  Grija  Sunker  Mozoomdar  for 
Appellants. 

Baboos  Obhov  Churn  Bose  and  Ashootosh 
Dhur  for  Respondent. 

The  rule  which,  in  cases  where  the  defendant  pleads 
lakheraj^  lays  on  the  plaintiff  the  onus  of  proving;'  ihat 
the  land  is  ntdlf  is  not  inflexible,  but  may  be  altered 
according*  to  circumstances,  as  ii  this  case,  where  the 
defendant  admitted  plaintiff's  title  as  landlord,and  never 
set  up  any  plea  of  lakheraj  until  years  after  the  suit  was 
brought,  when  a  second  Ameen  was  deputed  to  the  spot 
to  make  a  local  inquiry. 

Glover^  J, — These  cases  have  been  the 
subject  of  more  than  one  remand  to  the  Court 
below.  The  only  question  on  which  they  were, 
on  the  last  occasion,  sent  back  to  the  Judge 
was  to  find  whether  a  certain  quantity  of  land, 
measuring|97  beeghas  i  cottah  1 2  chittacks,  was 
the  lakheraj  land  of  Kristo  Chunder  Ghose, 
or  mdl  land  belonging  to  the  plaintiff.  The 
Judge  has  now  found  that  the  lands  are  the 
OTrf/landsof  the  plaintiff;  and,  that  being  so,  he 
sent  back  the  case  to  the  Court  of  first  in- 
stance to  have  a  proper  rent  assessed  upon  It. 
The  only  substantial  point  taken  in  special 
appeal  is  that  the  Judge  has  not  carried  out 
the  order  of  remand  which  directed  him  to 
place  the  onus  of  proving  that  the  land  was 
mdl  upon  the  plaintiff.  With  regard  to  this, 
we  observe  that  the  Judge,  in  more  than  one 
place  in  his  decision,  does  distinctly  say  that 
he  considers  that  the  plaintiff  has  proved  his 
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case  with  regard  to  the  lands  being  mdl ;  in 
one  place  he  says :  "  The  plaintiff  does  show 
that  they  formed  part  of  the  gantee  held  by 
the  defendant  as  01^//'  and  in  another  place  he 
says :  "  1  think  that  the  plaintiff  must  be  held 
to  have  shown  that  the  97  beeghas,  namely, 
68  beeghas  3-1-4  cottahs  inTripoorapore,  and 
28  beeghas  18^  cottahs  in  Karnakali,  formed 
part  of  the  defendant's  rent-paying  ganiee^ 
He  likewise  says  that  he  has  paid  due  atten- 
tion to  the  High  Court's  order  as  to  whom 
the  burden  of  proof  was  to  be  laid  on,  and  ii 
must  be  supposed  that  he  did  place  the  onus 
on  the  plaintiff,  and  that  he  considered  that 
the  plaintiff  had  proved  his  case.  No  doubt, 
he  likewise  makes  several  remarks  in  his  judg- 
ment which  would  tend  to  show  that  he  is  of 
opinion  that  the  onus  ought  to  have  been  laid 
on  the  defendants. 

We  may  observe  here  that  the  rule  which, 
in  cases  where  the  defendant  pleads  lakheraj, 
lays  the  onus  of  proving  that  the  land  is  mdl 
on  the  plaintiff,  is  not  inflexible,  but  may  very 
reasonably  be  altered  under  a  particular  state 
of  circumstances,  and  we  think  that,  in  this 
case,  these  circumstances  exist.  When  the 
suit  was  first  brought,  the  defendant  never 
set  up  any  plea  at  all  of  lakheraj^  but  him- 
self admitted  the  plaintiff's  title  as  landlord, 
and  claimed  the  land  under  special  tenure  as 
part  of  his  gantee  tenure.  It  was  only  years 
after,  on  the  occasion  of  a  second  Ameen  be- 
ing deputed  to  the  spot  to  make  a  local  in- 
quiry, that  he  turned  round  and  claimed  a 
part  of  the  tenure  as  his  lakheraj  land.  With 
regard  to  the  other  objection  taken,  that  there 
was  no  sufficient  legal  evidence  that  this  land 
formed  part  of  the  defendant's  gantee  tenure 
as  mdl,  and  that  it  was  necessary  to  prove  this 
by  specific  evidence,  we  think  on  this  point 
that  the  Judge  has  come  to  a  finding  of  fact 
on  the  evidence,  and  we  cannot  interfere  in 
special  appeal. 

The  appeal  is  dismissed  with  costs. 


Annund  Mohun  Hazrah  and  others 
(Decree-holders),  Appellants^ 


versus 


The  17th  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Execution^Conflicting  Decrees^Last  to  pre- 
vail—Mesne-p  refits. 

Case  No.  101  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  gth 
December  i8yi,  affirming  an  order  of 
the  Moonsiff;  of  Naraingunge,  dated  the 
28th  November  i8jo* 


Shibo  Soonduree  Dabea  and  others 
(Judgment-debtors),  Respondents. 

Baboo  Lullit  Chunder  Sein  for  Appellants. 

Baboo  Kashi  Kant  Sein  for   Respondents. 

Where  a  decree  of  1S65,  confirmed  on  appeal  bj  the 
High  Court,  decided  that  the  entire  land  which  was 
decreed  to  H  in  iS6r,  and  on  which  H  now  claimed 
•wassilaiiboth  the  suits  being  between  the  same  parties}j 
belonged  to  T,  although  the  suit  in  which  the  last  deote 
was  passed  was  for  a  share  only  :  Held  that  the  last 
decree  must  supersede  the  first  for  all  the  purposes  <U 
this  execution-suit,  and  that  H  could  not  f[et  vassilai on 
land  declared  to  belong  to  another  and  diflFercnt  estate. 

Glover,  7.— We  do  not  think  that  we  can 
interfere  in  this  case.  The  Judge  has  found 
by  a  comparison  of  maps  and  other  evidence 
that  the  land  decreed  to  the  Hazrahs  in  i86r 
is  identical  with  that  afterwards  decreed  to 
the  Thakoors  in  1 865.  This  is  a  finding  that 
we  must  accept,  this  being  a  special  appeal. 

How  the  latter  decree  was  possible  in  tbc 
face  of  the  former  decree  of  186 1,  both  suits 
.being  between  the  same  parties,  it  is  usel« 
now  to  inquire.  As  a  matter  of  fact,  the 
decree  of  i865,which  was  confirmed  on  ap- 
peal by  the  High  Court,  decided  that  the  land 
on  which  the  Hazrahs  now  claim  wassilai 
belonged,  not  to  their  talook,  but  to  another 
estate.  The  decree  appears  to  have  included 
the  entire  land,  although  the  suit  was  for  a 

share  only. 

Under  these  circumstances,  it  would  secffl, 
as  decided  by  the  Judge,  that  the  last  decree 
must  supersede  the  first  for  all  the  purposes 
of  this  execution-suit,  and  that  the  HazraHs 
cannot  get  wassilat  on  land  which  has  been 
declared  to  belong  to  another  and  different 

estate.  1 

The  appeal  is  dismissed;  but,  under tte 
circumstances,  we  make  no  order  as  to  costs. 


The  i8ih  June  187J. 
Present : 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Rajbaree  Jotc-Soit  to  eatablish  Title  Mcdl* 
Possession— Onn»  probaM"- 

Case  No.  19  of  1872. 

special  Appeal  from  a  decision  mf  jj 
the     Additional    Subordinat*  J'^^'J. 
Dacca,  dated  the   '4<^^Septeml>er  P' 
reversing  a  decision  0/^  ^oofS 
Luchragunge,  dated  the  29'^  Z'""  '"' 
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Mossamut  Misree  Bewa  (Defendant), 
Appellant^ 

versus 

Ram  Doolal  Biswas  and  others  (Plaintiffs), 

Respondents, 

Baboo  Uaibicka  Churn  Bmerjee  for 
Appellant. 

Baboo  Doorga  Mohun  Doss  for 
Respondents. 

^  In  a  sail  to  establish  plaintiff's  title  to,  and  for  posses* 
son  of,  ajotewhich  was  admittedly  tiie  rfly-Aflr^^  jote 
of  defendant's  ancestor,  the  real  point  in  the  case  is, 
how  sucb  a  jote  came  into  the  hands  of  the  plaintiff,  and 
the  tmu%  is  on  him  to  show  that  defendant's  ancestor 
or  his  heir  relinquished  the  jote  to  the  zemindar,  and 
that  the  zemindar  had  authority  to  put  tun  the  jote  to 
the  plaintiff. 

Kemp,  y. — TfiE  plaintiff  in  this  case,  spe- 
cial respondent,  sued  to  establish  her  title 
and  for  possession  of  a  jote.  On  the  plaint, 
it  appears  that  this  jote  was  formerly  the  jote 
o[  one  Ashkur  Khan,  and  it  is  described  in 
the  plaint  as  Mudafut  Ashkur  Khan  Ryotee 
Baiee.  The  plaintiff  had  been  unsuccessful 
in  a  possessory  suit  under  section  15,  Act 
XIV.  of  1859,  ^"^^  ^^  present  suit  is,  there- 
fore, brought  to  establish  the  plaintiff's  title. 
1\i^onus,  therefore,  is  plainly  on  the  plaintiff. 

The  first  Court,  the  Moonsiff,  dismissed 
the  plaintiff's  suit.  He  held  that  it  was  ad- 
miited  that  this  was  the  jote  of  Ashkur 
Khan,  and  that  the  defendant,  special  appel- 
lant, had  acquired  this  jote  by  inheritance, 
he  being  related  to  Ashkur  Khan,  and  that 
he  was  in  possession.  The  plaintiff's  suit 
was,  therefore,  dismissed. 

In  appeal,  the  Subordinate  Judge  has  al- 
together lost  sight  of  the  real  point  in  the 
case,  namely,  as  to  how  this  jote,  which  is 
described  as  a  ryotee  baree  jote,  a  jote 
which  a  person  would  not  relinquish  easily, 
has  come  into  the  hands  of  the  plaintiff. 
There  is  evidence  on  the  record — of  course, 
we  cannot  refer  to  that  evidence — but  there 
is  evidence  of  the  fact  that  the  defendant 
is  in  possession.  Even  amongst  the  witnesses 
for  the  plaintiff  there  are  two  or  three  men 
referred  to  in  the  decision  of  the  Moonsiff 
who  admit  this ;  but,  be  that  as  it  may,  the 
Subordinate  Judge  ought  to  have  tried  the 
real  point  in  this  case,  namely,  how  this  jote, 
admiuedly  the  jote  of  Ashkur  Khan,  the 
ancestor  of  the   defendant,  came  into  the 

hands  of  the  plaintiff. 
The  case  being  one  in  which  the  plaintiff 

has  to  establish  his  title,   he  must  clearly 

s^ow  that  AiJsJfur  Khan  or  his  heir  relin- 

quhhed  thfe  jote  to  the  zemindar,  and  that 


the  zemindar  had  authority  to  "  puttun  "  this 
jote  to  the  plaintiff.  The  case  must,  there- 
fore, be  remanded,  and  the  Subordinate 
Jadge  will  try  it  with  reference  to  the  above 
remarks. 


The  1 8th  June  1872. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges, 

Limitatioa—Bona-fide  Proceeding  to  keep  decree 
alive— Service  of  notice  in  another  District. 

Case  No.  m  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Dinagepore^ 
dated  the  joth  December  iSjt, 

Rajeeb  Lochun  Saha  Chowdhry  (Decree- 
holder),  Appellant^ 

versus 

Mr.  James  Wilford  Masseyk  (Judgment- 
debtor),  Respondent, 

Baboos  Sreenath  Doss  and  Kalee  Kishen 
Sen  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Rash 
Beharee  Ghose  for  Respondent. 

In  this  case,  an  application  for  execution  of  a  decree. 
Hied  within  ei^ht  days  of  the  expiry  of  the  period  of 
limitation,  was  held  to  be  a  bond-fide  proceeding  to  keep 
the  decree  alive,  though  the  notice  upon  the  judgment- 
debtor,  which  had  to  be  served  in  another  district 
through  the  Court  of  that  district,  had  not  actually  been 
served  upon  him. 

Bayley,  J, — I  am  of  opinion  that  this 
appeal  ought  to  be  allowed,  and  the  order  of 
the  lower  Court  reversed. 

The  main  ground  of  the  lower  Court's 
judgment  is  that  the  suit  is  barred  by  limita- 
tion, inasmuch  as  the  decree-holder  took  no 
bond-fide  and  effectual  proceedings  to  enforce 
his  decree  within  the  period  allowed  by  the 
Law  of  Limitation,  viz,,  three  years. 

The  decree  is  a  decree  of  the  High  Court 
dated  the  24th  August  1863,  and  the.  appli- 
cation for  execution  was  filed  on  the  i6lh 
August  1866,  that  is,  within  eight  days  of 
the  expiry  of  the  period  of  limitation.  The 
notice  upon  the  judgment- debtor  had  to  be 
served  in  a  different  district,  that  is,  in  Bhau- 
gulpore,  and  the  notice  was  sent  there  in 
September  1866  and  returned  on  the  23rd 
November  1866.  It  appears  that  there  was 
no  one  who  could  point  out  the  judgment- 
debtor,  one  Mr.  Masseyk,  and  the  notice  was 
stuck  up  at  his  abode. 
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On  the  3rd  October  1866,  the  decree-holder 
was  required  to  deposit  the  Ameen's  fees 
within  three  days,  and  it  appears  that,  on  the 
26th  October,  the  case  was  struck  off.  The 
order  striking  off  the  case  merely  says  that 
the  case  is  struck  off ;  no  reason  is  there  given 
as  to  why  it  is  struck  off,  but  in  another  part 
of  ihe  same  paper  it  is  said,  because  ihe  decree- 
holder  had  failed  to  comply  with  the  Court's 
order  to  deposit  the  Ameen's  fees. 

The  lower  Court  has  found  that  no  notice 
was  actually  served  on  the  judgment-debtor, 
and,  upon  that,  the  lower  Court  argues  that 
the  decree-holder  took  no  effectual  proceeding 
to  enforce  his  decree.  This  is  really  ihe  gist 
of  the  lower  Court's  judgment.  Speaking 
for  myself,  I  am  not  at  all  prepared  to  say 
that  in  all  cases  the  mere  fact  of  the  actual 
service  or  non-service  of  a  noiice  upon  the 
judgment-debtor  decides  the  question  as  to 
whether  the  decree-holder's  proceeding  to 
enforce  his  decree  is  bond  fide  or  not.  Kvery 
case  must  depend  upon  its  own  circumstances. 
In  this  case,  the  notice  had  to  be  served  in  a 
different  district,  and  the  duty  of  serving  it 
there  was  entirely  that  of  the  Court.  The 
objection  that  the  notice  was  not  served  on 
the  judgment-debtor  was  not  taken  till  the 
very  last  stage  of  the  proceedings,  viz.^  till 
December  1871.  It  is,  however,  suggested 
by  the  pleader  for  the  respondent  that  the 
impression  of  the  judgment-debtor  possibly 
was  that  twelve  years  was  the  period  of  limit- 
ation for  execution  of  the  decrees  of  the 
High  Court,  and  that  thus  the  judgment- 
debtor  might  have  been  misled,  and  thus  not 
taken  the  objection  earlier;  but  no  such  ex- 
planation was  tendered  at  the  time  when  the 
objection  was  taken.  Again,  it  appears  that 
the  judgment-debtor  throughout  the  Ameen's 
proceedings  and  throughout  the  whole  litiga- 
tion was  cognizant  of  the  acts  of  the  decree- 
holder,  and,  in  some  cases,  consented  to  those 
acts,  such  as  in  postponing  the  Anieen's 
measurement,  and  so  forth. 

We  have  been  referred  to  certain  decisions 
in  Volume  XIII..  Weekly  Reporter,  page  83, 
Volunae  XIV.,  Weekly  Reporter,  page  112, 
Volume  IX.,  Weekly  Reporter,  page  529,  but 
in  none  of  these  cases  are  the  facts  similar  to 
those  of  the  present  case.  For  instance,  in 
those  cases  the  notice  had  to  be  served  within 
the  jurisdiction  of  another  Court  by  the  con- 
current Court  as  here,  and  this  is  a  matter 
requiring  the  diligence  of  the  concurrent 
Court  and  not  of  t-he  decree-holder.  Inde- 
pendent of  this,  I  would  observe  that  in 
regular  appeals  of  this  kind,  a  finding  by 
one  Division   Bench   upon   certain  general 


facts  and  upon  the  evidence  of  a  particular. 
case,  does  not  necessarily  bind  another  Divi-' 
sion  Bench  in  a  case  somewhat  similar  upon 
those  general  facts  to  come  to  the  same  con> 
elusion,  but  that  it  is  open  to  each    Coun 
upon  the  peculiar  features  of  the  case  before! 
it,  and  upon  its  own  estimate  of  the  value  of 
the  testimony  given  in  it,  to  arrive  at  its  own 
independent  conclusion. 

Looking,  therefore,  essentially  to  the  con- 
duct of  the  decree-holder,  who  in  this  case. 
it  seems  to  me,  was  all  along  more  or  less 
endeavouring  to  enforce  his  decree,  and  who, 
under  the  circumstances  above  stated,  cannot 
be  affected  by  any  return  of  any  officer  of 
the  Bhaugulpore  Court,  over  the  proceedings 
of  which  he  had  no  possible  control,  I  am 
of  opinion  that  the  decree  in  this  case  is  not 
barred  by  the  Law  of  Limitation. 

1  would,  therefore,  reverse  the  order  of  the 
lower  Court  and  allow  execution  to  proceed. 

I  would  notice  that  the  case  appears  to 
have  been  several  times  struck  off — on  the 
2ist  November  1866,  29lh  March  1867,  ist 
une  1867,  29th  June  1869,.  and  the  9th 
uly  1870.  These  dales  very  curiously 
coincide  with  the  dates  when  explanation  of 
pending  execution-cases  beyond  six  months 
is  required  in  the  quarterly  statements.  It 
has  also  to  be  observed  that,  although  an  appli- 
cation for  revival  of  the  case  was  made  on 
the  29*wh  December  1867,  that  is,  at  the  ver>' 
close  of  the  year,  the  case  was  not  restored 
till  January  1868,  so  that  the  case  was  not 
a  pending  case  at  the  close  of  1867,  but  was 
so  after  eight  days  of  1868.  Further,  in  two 
instances,  the  same  order  which  struck  ibe 
case  off  the  file  passed  an  urgent  requisition 
for  the  return  of  the  notices  which  were 
ordered  to  be  issued  by  the  other  Court,  and, 
without  which  return,  the  record  could  not 
"be  complete. 

The  costs  will  be  assessed  at  10  gold 
mohurs 

Ainslie,  J , — The  only  point  before  us  in 
this  case  is,  whether  the  application  of  the 
1 6th  August  1856  and  the  proceedings  taken 
thereon  are  sufficient  to  keep  the  decree  alive. 
I  think,  under  the  circumstiinces  stated  by 
Mr.  Justice  Bay  ley,  that  they  are.  Much 
reliance  has  been  placed  upon  a  case  reported 
in  Weekly  Reporter,  Volume  IX  ,  page  527, 
in  which  Mr.  Justice  Phear  inferred  from 
the  lonsj  interval  that  elapsed  between 
the  dates  of  the  successive  applications  for 
execution,  and  the  several  orders  striking  ihe 
case  off  the  file,  that  the  proceedings  were 
not  bond  fide,  and  held  th«t:_  when  a  first 
application  for  execution  is  not  <?arried  to'  b 
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saccessful   termination,  before  asking;  for  a 
second,  the  decree-holder  is  bound  10  show 
why  the   steps  previously  taken   by   him  in 
execation  had  not  led  to  a  full  discharge  of 
the  debt.     We  do  not  exactly  know  what  the 
nature  of  the  decree  in  that  case  was,  whe- 
ther  it   was   for    money   or  otherwise      No 
doobt,  in  many  cases,  there  is  reason  to  believe 
that  decrees  for  money  are  allowed  to  remain 
onsatisfied,    and   are   merely   kept   alive  by 
means  of  certain  colorable  proceedings  taken 
at    considerable    intervals,    either   with    the 
object  of  swelling  the  amount  due  thereon 
by  the  accruing  of  interest  until  the  debtor 
is  unable  to  save  his  property  from  a  sale  in 
execution,  or  merely  for  the  purpose  of  hold- 
ing them  as  a  convenient  form  of  bond  ;  and, 
in  such  cases,  it  can  be  inferred  from  the  delay 
that  lakes  place  in  execution  thai  the  proceed- 
ings are  not  bond  fide ;  but  the  case  now 
before  us  is  quite  different.     It  is  perfectly 
true  that,   in   the  first  instance,  upwards  of 
two  years  and  eleven  months  were  allowed  to 
elapse  before  the  first  application  for  execu- 
tion was  made,  but  there  was  nothing  in  the 
nature  of  the  decree  in  this  case  which  would 
lead  us  to  question  the  good  faith  of  the 
decree-holder    on  the  ground  of  delay  in 
proceeding  with  the  execution  of  his  decree. 
There  were    no  costs    or    mesne-profits  on 
which  interest  was  accruing.     It  appears  to 
me  that  the  decree-holder  has  been,  ever 
since  the  year  1866  and  down  to  the  present 
lime,  endeavouring  to  carry  out  the   execu- 
tion of  his  decree,  and  that  there  has  been  no 
second  interval  of  delay  such  as  that  noticed 
in  Mr.  Justice  Phear's  judgment  above  refer- 
red to. 

When  application  for  execution  of  the 
decree  was  made  in  1866,  notice  under  sec- 
tion 216  was  sent  to  the  Bhaugulpore  Court, 
with  a  view  10  its  being  served  in  that  district. 
I  do  not  think  that  it  was  absolutely  neces- 
sary for  the  decree-holder  to  attend  for  the 
parpose  of  assisting  in  the  service  of  the 
notice  in  that  district.  No  doubt,  a  decree- 
holder  must  render  assistance  where  such 
assistance  is  needed,  but,  in  the  present  case, 
tbere  is  nothing  to  show  that  he  was  called 
opon  for  help.  The  Court  of  Bhaugulpore 
seems  to  have  undertaken  the  service  of  the 
notice,  and  to  have  been  satisfied  that  there 
^asa  proper  service.  And,  even  if  it  were 
true  that  the  service  was  incomplete,  there  is 
liothing  to  show  that  the  decree-holder  knew, 
^hari  reason  to  know,  this  to  be  the  case. 

The  returnsjjpws  that,  as  no  one  was  i  'und 
■»tt  the  kouse   of   the  judgment-debtor,  the 

liotice  was  stuck  up  on  the  door  of  the 
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house,  and  a  paper  purporting  to  be  a  certifi- 
cate of  certain  residents  of  the  \illage  to  this 
effect  was  brought  into  Court.  It  is  alleged 
by  the  judgment-debtor  that  the  notice  was 
not  actually  served  on  him,  and  it  is  attempt- 
ed to  prove  that  tl.ere  was  no  chcwkeydar 
called  Dobay  (the  name  which  appears  on  the 
proceedings).  Even  assuming  that  there  was 
no  such  chowkeydar,  I  think  the  judgment- 
creditor  need  not  be  supposed  cognizant  of 
any  fraud  practised  on  the  Court  at  Bhaugul- 
pore by  the  serving  officer ;  he  was  entitled 
to  assume  that  the  return  made  by  the  Bhau- 
gulpore Court  to  the  Dinagepore  Courts  was 
a  true  one,  and  all  proceedings  founded  on 
such  an  assumption  might  be  bond-fide  pro- 
ceedings, though  it  should  afterwards  turn 
out  that  the  return  was  false. 

I  agree  in  reversing  the  order  of  the  lower 
Court  and  allowing  the  execution  to  proceed. 


The  1 8th  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Unregistered  Transfer  of  Tenancy— Rccog^ni- 
tion  by  Zemindar— Payment  of  Government 
Revenue  by  third  Party. 

Case  No.  17  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
24th  August  i8yr,  affirming  a  decision 
of  the  Moonsiff  of  Memary,  dated  the 
^oth  May  tSyr, 

Ram  Gobind  Roy  (Plaintiff),  Appellant, 

versus 

Dushoobhoojah  Debee  and  another 
(Defendants),  Respondents. 

Baboo  Mohendro  Nath  Mitter  for 
Appellant. 

Bahoo  Rash  Behary  Ghose  for 
Respondents. 

A  landlord,  by  havin<7  allowed  the  sums  paid  into  the 
Collec^torate  by  a  third  party  to  be  carried  to  his  credit, 
was  held  to  have  clearly  recognized  the  transfer  from 
the  tenant  to  the  third'  party,  although  such  transfer 
had  not  been  registered. 

Kemp,  J. — We  think  the  special  appeal 
must  be  dismissed.  The  plaintiff,  special 
appellant,  purchased  at  a  sale  for  arrears  of 
Government  revenue  Talook  Bahadoorpore, 
No.  5537  in  the  towjee.  The  present  suit 
is  brought  for  arrears  of  rent  for  the  years 
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1274  to  1277  against  Aolad  Ali.  Aolad  All 
did  not  appear,  but  a  third  patty,  one  Du?hoo- 
bhoojah  Debee,  did  appearand  pleaded  thai  she 
had  purchased  from  Aolad  Ail,  and  that  she 
had  paid  a  portion  of  the  Government  reve- 
nue, or  Rs.  33,  into  the  Collectorate  at 
various  times  during  the  years  1274  to  1277, 
and  that  the  plaintiff  had  permitted  these 
sums  thus  paid  into  the  Collectorate  to  be 
carried  to  his  credit.  She,  therefore,  prayed 
that  credit  might  be  given  her  for  this  sum 
of  Rs.  33. 

The  first  Court  gave  the  plaintiff  a  modi- 
fied decree  for  Rs.  35-1-2  out  of  the  sum  , 
claimed.  The  first  Court  remarked  that, 
as  the  plainfiff  had  received  the  rents  paiJ 
by  the  third  party  into  the  Collectorate,  he 
had  by  that  act  acknowledged  the  transfer  by 
Aolad  Ali  to  Dushojbhoojah  Debee. 

The  Second  Court  concurred  in  the  deci- 
sion of  the  Moonsiff. 

The  grounds  taken  in  special  appeal  are 
that  the  purchase  by  Dushoobhoojah  Debee  not 
having  been  registered,  the  plaintiff  is  not 
bound  tD  recognize  her  as  his  tenant,  or  to 
acknowledge  any  payments  made  by  her  into 
the  Collectorate  as  payments  made  on  account 
of  the  tienure,  and  that  any  payments  made 
by  Dashoobhoojah  to  the  Collectorate  for 
Government  revenue  were  made  without 
any  legal  necessity,  and,  as  such,  were  volun- 
tary payments.  It  is  clear  in  this  case  that 
the  plaintiff  has  allowed  the  sums  paid  in  by 
Dushoobhoojah  Debee  into  the  Collectorate 
between  1274  and  1277  to  be  carried  to  the 
Credit  of  his  account  as  payments  for  arrears 
of  Government  revenue,  and  thereby  pre- 
vented the  sale  of  the  property.  We  think 
that,  by  this  act,  the  plaintiff  has  clearly  re- 
cognized the  transfer  from  Aolad  Ali  to 
Dushoobhoojah  Debee.  In  this  view  of  the 
case,  we  confirm  the  decision  of  the  Court 
below,  and  dismiss  the  special  appeal  with 
costs. 


The  1 8th  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Decision  on  the  Merits— Res  Adjudicata— 

Evidence. 

Case  No.  9  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  igth  Sep- 
tember iSyr,  affirming  a  decision  of  the 
Moonsiff  of  MannickgungCy  dated  ihe 
30th  June  tSyi. 


Rnmmun  Kishen  Sen  (Plaintiff),  Appellant, 

versus 

Mr.  J.  P.  Wise  (Defendant),  Respondent. 

Mr.  R.  T.  Allan  And  Baboo  Rash  Baharet 
Ghose  for  Appellant. 

Mr.  C.  Gregory  and  Baboos  Nullii  Chunder 
Sen  and  Hem  Chunder  Banerjee  for  Re- 
spondent. 

The  first  Court  dismissed  this  suit  for  rent  as  barred 
under  Act  VI 11.  of  1859,  s.  2,  on  the  ground  thatthei(> 
booleut  on  which  plaintiff  sued  had  been  dedarcd 
inadmissible  in  a  former  suit.  The  Lower  Appe&ate 
Court  hefd  the  Hrst  Court  wrong  in  holding  the  suit 
barred  as  res  adjudicatoy  but  considered  the  former 
decision  a  strong  piice  of  evidence  against  plaiotiff,  and 
dismissed  his  suit  on  the  evidence:  Hkld  in  speda! 
appeal  that  there  had  been  a  decision  on  the  ments. 

Glover,  J. — Wk  think  that  this  speciil 
appeal  must  be  dismissed.  The  suit  was  for 
arrears  of  rent,  an.i  the  Moonsifif  dismissed 
it  on  the  ground  that,  in  a  former  suit  betweefl 
the  same  parties,  the  kabooleut  on  which  the 
plaintiff  sued  was  declared  inadmissible,  and 
this  decision  he  held  to  be  a  b  ir  to  ibe 
plaintiff's  claim  under  section  2  of  Act  Vill. 
of  1859. 

The  Judge,  on  appeal,  considered  that  the 
Moonsiff  was  wrong  in  holding  the  claim  of 
the  plaintiff  barred  as  res  adjudicata,  bathelJ 
that  the  former  decision  was  a  stro  ig  piece 
of  evidence  against  the  plaintiff.  He  upheld 
the  decree  of  the  Court  below. 

Mr.  Allan,  who  appears  for  the  special 
appellant,  contends  that  there  has  beea  na 
decision  on  the  merits ;  that  the  decision  in  the 
former  suit  was  no  evidence  at  all  against 
the  present  plaintiff,  or  at  all  events  that  it  was 
not  evidence  of  such  a  character  as  the  Judge 
had  considered  it  to  be ;  and  that  the  proper 
course  for  the  Judge  to  have  pursued  on 
finding  that  the  Moonsiff  had  w^rongly  held 
that  the  suit  was  barred,  was  to  haw 
remanded  the  case  to  the  Court  of  first 
instance  to  be  tried  on  the  merits. 

This  objection,  we  observe,  was  not  taken 
in  the  grounds  of  special  appeal;  the  only 
objection  there  taken  is  as  to  the  weigbt 
allowed  by  the  Judge  to  the  decision  in  the 
rent-suit  for  the  years  1274  and  W}^- 
Now,  the  Judge  has  nowhere  stated  that  the 
decision  in  that  suit  is  an  estoppel,  or  woald 
in  any  way  prevent  the  plaintiff  from 
succeetling  in  this  suit  if  he  could  establish 
his  case.  He  says  in  one  part  of  his  decision, 
after  holding  that  the  MoonsiflL^^s  wrong  in 
considering  the  suit  barred  under'seciion  1 
of  Act  VUI.  of   1859:  "Still  the  suit  mast 
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le  dismissed  on  ihe  merits."  No  doubt,  the 
lecision  of  the  Judge  is  a  very  short  one, 

d  he  has  not  entered  into  what  these  merits 
but  still   he   gives    us   to    understand 

at  be  has  considered  the  evidence  in  the 

;e,  and  has  treated  the  decision  in  the 
ct  X.  suit  as  part  of  that  evidence.  He 
;ys:  "He  (the  plaintiff)  is  bound  by  that 
iecision  unit!  he  can  in  any  ivay  get  over  il" 
hich  we  understand  to  mean  that,  if  he  can 
reduce  any  evidence  to  establish  the  valid- 
ly  of   the    kabooleut   which    was    rejected 

the  former  suit,  he,  the  Judge,  would  be 
repared  to  consider  that  evidence  ;  but  that, 

no  such  evidence  had  been  adduced,  he 
inks  that    the    plaintiff's    suit    must    fail. 

ere  appears  to  be  no  grounds  of  special 

peal  in  this  case,  and  the  appeal  must  be 
ismissed  with  costs. 


The  i8ih  June  1872. 

Present  : 

ibcHon'ble  H.  V.  Bayley  and  W.  Ainslie, 

J^udges, 

^▼idence — Deposition  of  Serving  Peon— Report 
of  Nazir — Execution— Sale. 

Case  No.  108  of  1872. 

Misiellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Dinagepore, 
dated  the  lyth  January  i8y2, 

Mcah  Khan  and  others  (Judgment-debtors), 

Appellants, 

versus 

Narain  Chunder  Chowdhry  and  others 
(Decree-holders),  Respondents, 

Mr,  R,   T.   Allan  and    Baboo  Jugodanund 
Moo/ierjee  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee,  Rajendar 
Misree,  and  Rajendar  Bose  for  Respond- 
ents. 

The  same  rule  which  holds  that  the  deposition  of  the 
senring  peon  on  oath  is  evidence,  also  holds  that  the 
report  of  the  Nazir,  not  being  upon  oath  oron  anything 
*^**Tk  '^^  perjury  can  be  charged,  is  not  evidence. 

Jne  market-value  of  a  property  is  not  the  value 
which  ought  to  be  taken  as  the  standard  at  an  auction- 
»<  in  execution  of  a  decree,  where  the  purchaser  or- 
dinarily gets  neither  a  title  nor  the  title-deeds  as  in  a 
pnvatesale,  but  only  the  right,  title,  and  interest  of  the 
jodgmcnt-debtor  at  the  time  of  sale. 

Bayley,  J, —  This  is  a  simple  case.  Under 
section  257,  Act  VIII.  of  1869,  objection 
IS  taken  that  the  sale  is  invalid  owing  to  the 
ptoclamation  not  having  been  advertized  on 
•^espot,Atffrt!iat  material  injury  has  resulted 


therefrom,  the  sale  having  realized  a  smaller 
price  than  what  the  property  would  otherwise 
have  done.  These  are  the  two  objections 
which  Baboo  Jugodanund,  in  opening  the  case, 
took.  He  also  stated  that  certain  papers 
referred  to  by  the  lower  Court  were  not  on 
the  records. 

Now,  as  to  this  last  matter,  we  have  to 
observe  that,  if  the  papers  were  not 
forthcoming,  it  was  for  the  party  who  takes 
the  objection  and  requires  them  to  support  it, 
to  ascertain  earlier,  either  by  asking  this  Court 
to  send  for  those  papers  from  the  lower  Court 
or  by  other  means  as  to  whether  they  really 
existed  on  the  record.  In  the  absence  of 
any  such  attempt,  we  must  take  it  that  the 
papers  which  the  lower  Court  refers  to  did 
exist  on  the  records  before  it.  It  is  not  for 
the  Court  to  conduct  ca.ses  for  parties  in  such 
matters ;  they  must  do  that  themselves. 
Nor  does  it  seem  that  any  objection  was 
taken  as  to  these  papers  when  they  were 
referred  to  by  the  lower  Court. 

Now,  the  whole  case  here  turns  upon  the 
evidence.  We  have  heard  the  evidence  from 
the  first  to  the  last,  and  we  are  clearly  of 
opinion  that  the  evidence  on  the  part  of  the 
purchaser  is  trustworthy,  and  that  on  the  part 
of  the  judgment-debtor  unreliable. 

It  is  contended  that  the  lower  Court  had 
no  right  to  make  a  general  assertion  without 
giving  reasons  as  to  why  it  credits  the  state- 
ments of  one  set  of  witnesses  and  discredits 
those  of  another ;  but  the  reason  is  clear  on 
the  face  of  the  judgment.  The  Subordinate 
Judge  clearly  says  that  the  witnesses  on  behalf 
of  the  judgment-debtor  are  his  dependants, 
gel  their  livelihood  from  him,  and  are,  there- 
fore, interested  and  subservient  witnesses. 

The  serving  peon  deposes  to  the  service  of 
the  notice  ;  but  it  is  argued  by  Mr.  Allan  that 
the  report  of  the  Nazir  shows  that  no  notice 
was  actually  served.  Now,  the  same  rule 
which  holds  that  the  deposition  of  the  serving 
peon  on  oath  is  evidence,  also  holds  that  the 
report  of  the  Nazir,  not  being  upon  oath  or 
on  anything  on  which  perjury  can  be  charged, 
is  no  evidence.  Here,  however,  there  is  not 
only  the  evidence  of  the  serving  peon,  but  it 
is  supported  by  that  of  Rughoobur  Chowkee- 
dar,  who  states  that  the  parties  were  present. 
These  two  are  independent  witnesses.  They 
have  no  connection  with  either  party  ;  and  we 
are  of  opinion  that,  upon  the  whole,  the  notice 
is  proved  to  have  been  duly  served.  No 
evidence  is  given  is  to  the  inadequacy  of  the 
price  fetched  by  the  sale,  and  it  follows, 
therefore,  that  the  sale  must  stand.  ^,* 

We  would  further  notice  that  the  market-    f  T 

c 


tgS 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


[Vol.  XVIII 


i| value  of  a  property  is  not  the  value  which 

j'  ought  to  be  taken  as  the  standard  at  an  auc- 

I  tion  sale  in  execution  of  a  decree.     In  a  private 

J  sale,  the  purchaser  gets  a  title  and  the  title- 

I  deeds.  In  an  execution-sale,  he  ordinarily  gets 

\  neither,  but  only  the  righty  title,  and  interest, 

\vhalever   that  might   be^   of  the  judgment- 

debtor y  at  the  time,  which,  in  many  instances, 

has  been  seen  to  lead  purchasers  to  great  loss 

and  ruin. 

Mr.  Allan  also  takes  an  objection  that  the 
notice  was  not  served  in  the  Judge's  Cut- 
cherry.  Now,  there  is  not  the  slightest  trace 
on  the  record  that  this  objection  was  taken 
before ;  and,  if  it  were  really  a  good  objection, 
the  Judge's  Cutcherry  was  the  place  where 
it  ought  to  have  been  taken  and  substantiated. 
On  all  these  grounds,  we  dismiss  this  appeal 
with  costs. 


The  iQih  June  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Limitation  —  Adverse   Possession  —  Alluvial 
Lands — Temporary  Settlement— Co-sharers. 

Case  No.  8  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  ist  August 
rSyr,  affirming  a  decision  of  the  Moon- 
siff  of  Mantck^unge,  dated  the  20th 
February  i8yi, 

fiissessuree  Dossee  (Plaintiff),  Appellant, 

versus 

Kalee  Kooraar  Roy  (Defendant),  Respondent. 

Baboos  Sreenath  Doss  and  Kishen  Dyal 
Koy  for  Appellant. 

Baboo  Jogendro  Nath  Bose  for  Respondent. 

Where  one  co-sharer  manaiired  the  property,  and,  in 
the  absence  or  durinfj^  the  minority  of  the  other  co- 
sharer,  obtained  from  the  Collector  a  temporary  settle- 
ment in  his  own  name  of  chur  lands  accreting  to  the  pa- 
rent estate,  HRLD  that  the  latter  was  entitled  to  parti- 
cipate in  the  temporary,  settlement,  and  that  the  posses- 
sion of  the  former  under  that  settlen.ent  was  not  ad- 
verse to  the  latter. 

Kemp,  y. — The  plaintiff  is  the  special  ap- 
pellant in  this  case.  The  suit  was  10  estab- 
lish her  right  to  participate  in  the  settlement 
of  certain  chur  lands.  It  is  alleged,  and 
not  disputed,  that  the  plaintiff's  father,  Nobo 
Coomar  Roy,  and  the  defendant's  father,  Ram 
Coomar  Roy,  were  first  cousins,  and  held  the 
parent  estate  as  co-sharers;  that,  after  the  death 
of  Nobo  Coomar,  the  plaintiff's  mother  suc- 
ceeded to  his  moiety,  and  after  her  death  the 
plaintiff  succeeded  to  her  father  Nobo  Coo- 
jnar's  share;  that,  during  the  plaintiff's  mi- 


nority, the  defendant  managed  the  propcrty| 
for  her;  that,  in  the  year  1263,  the  plainiil 
came  of  age,  and,  in  that  yetr,  the  defendant 
made  over  to  the  plaintiff  her  rights  in  it 
parent  estate,  including  the  right  to  panici^ 
pate  in  the  settlement  of  the  chur  lands; 
that,  during  her  absence  at  Jessore,  the  d< 
fendant  has  obtained  a  temoorarv  seuiemei 
of  those  lands  from  the  Collector  in  his  0^ 
name.  The  plaintiff,  therefore,  brings  ihissas 
to  establish  her  right  to  a  share  in  the  tempt 
rary  settlement  which  has  been  effected  wii 
the  defendant  in  respect  of  these  chur  lands 

Both  Courts  have  fi)und  that  the  plaintl 
iff's  suit  was  barred.  In  appeal,  it  is  con] 
tended  that  the  lower  Courts  are  wronf 
in  applying  the  Law  of  Limitation  to  ihj 
plaintiff's  claim,  and  that  the  possession 
the  defendant  under  the  temporary  settlement 
obtained  in  the  absence  of  the  plaintiff.cani 
be  considered  as  adverse  to  the  plaintiff. 

We  have  heard  the  argument  on  both  sid* 
and  a  decision  has  been  referred  to  by  thj 
pleader  for  the  appellant,  to  be  foan^ 
in  the  Gap  No.  of  the  W.  R.,  page  14^ 
which,  in  our  opinion,  precisely  fits  the  pi 
sent  case.  It  is  very  clear  thai  the  title 
the  plaintiff  in  the  present  estate  is  not  dis 
puted ;  the  temporary  settlements  which  thj 
defendant,  in  the  absence  of  the  plaintiff,  q\ 
during  her  minority,  has  obtained  from  th( 
CoUectorate  in  his  own  name,  does  not,  inl 
any  way,  bar  the  plaintiff's  title  to  participate! 
in  that  settlement,  and  the  possession  of  the 
defendant  under  this  temporary  settlement, 
is  not,  according  to  the  ruling  referred  to 
above,  a  possession  adverse  to  the  plaintiff. 

The  decision  of  the  Courts  below  is  there- 
fore reversed,  and  this  appeal  decreed  with 
costs. 


The  19th  June  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

J urisdiction— Review  (of  Predecessor's 
judgement ). 

Cases  Nos.  20  and  21  of  1872. 

Special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burd- 
wan,  dated  the  yd  May  rSji,  affirming 
a  decision  of  the  Moonsiff  of  Kulnah^ 
dated  the  21st  June  i8yo, 

Kangalee  Churn  Josh  (Plaintiff ),  Appellant, 

versus 

Dursunee  Dossee  and  others  "JBtv^dants),  « 

Respondents » 
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Baboos  Sham  Lall  Mitier  and  Mohendro 
Lall  Seal  for  Appellant. 

Bahoo  Jogendro  Nath  Base  for  Respondents. 

A  Subordinate  Judg^e  has  the  power  under  the  law 
bo  review  the  decision  of  his  predecessor,  although  the 
power  is  one  which  should  be  exercised  very  sparingly. 

Glover,  y, — Wr  da  not  see  any  reason  10 
iDlerfere  with  the  decision  of  the  Court 
below  in  this  case.  The  objection  taken  by 
the  pleader  for  the  speciaj  appellant  is  simply 
as  to  the  weight  of  the  evidence  and  as  to 
the  inferences  drawn  by  ihe  Subordinate 
Judge  from  that  evidence.  A  Subordinate 
Judge  has  the  power  under  the  law  to 
review  the  decision  of  his  predecessor ;  and, 
although  this  is  a  power  which  should  be 
exercised  very  sparingly,  there  is  nothing 
Illegal  in  the  exercise  of  it.  This  ground  of 
appeal,  therefore,  fails.  As  to  the  evidence 
of  possession,  the  Subordinate  Judge  has, 
after  hearing  the  witnesses,  come  to  the  con- 
clusion that  the  possession  of  the  debtor- 
defendants  was  not  as  koorfa  ryots  of  the 
plaintiff,  and  thai  their  possession  would  not, 
therefore,  prove  the  plaintiff's  possession. 
The  whole  question  appears  to  be  one  of  fact 
with  which  there  can  be  no  interference  in 
special  appeal.  Tne  appeals  are  dismissed 
with  costs. 


The  20th  June  1872. 

Presenl  : 

The  lluuble  Sir  Richard  Couch,  AV., 
Chief  Jusl ice,  and  the  Hon'ble  VV.  Ainslie, 

Jtvisdiction  (of  Mofussil  Small  Cause   Courts) 
-Suits  under  Reg:istration  Act,  XX.  of  1866,  s.  53. 

Rtftrince  to  the  High  Court  by  the  Offi- 
dating  Judge  of  the  Small  Cause  Court 
(iljeisore,  dated  the  roth  April  18^2, 

Sreemunt  Sen,  Plaintiff, 

versus 
Gorai  Gazee,  Defendant, 

Mofussil  Small  Cause  Courts  can  take  cognizance  of 
rf  i^"""^     "nder  s.  53  of  the  Registration  Act,  X.\. 

Cof^.—THis  is  an  application  under  sec- 
)?^  53  of  AerXX.  of  1866  on  the  part  of 
^nc  obligee  Sreemunt  Sen,  plaintiff,  to  re- 


cover  Rs,  30  secured  under  a  bond,  dated 
6th  Choiiro  127O,  executed  by  the  obligor 
Gorai  Gazee,  the  defendant  in  the  cause,  and 
registered  under  section  52  of  the  said  Act. 
The  question  arises  whether  Small  Cause 
Courts  established  in  the  Mofussil  under  Act 
XI.  of  1865  can  take  cognizance  of  such 
quasi  suits  as  are  contemplated  under  the 
above-mentioned  section  53.  Before  the 
passing  of  the  decision  in  the  case  of  Nil 
Comul  Banerjee  versus  Modhoo  Soodun 
Chowdhry  and  others,  reported  in  page  470 
Weekly  Reporter,  Volume  XIV.,  no  doubt 
was  ever  entertained  as  to  the  jurisdiction  of 
the  Mofussil  Small  Cause  Courts  to  entertain 
such  suits  and  enter  judgments,  when  the 
amounts  claimed  were  below  Rupees  500. 
Vide  Keshub  Lall  Mitter  versus  Mosabdy 
Mundul,  page  1 1,  Weekly  Reporter,  Volume 
IV.,  Small  Cause  Court  References.  It  is 
only  since  the  trial  of  the  above  case, 
doubts  have  arisen  as  to  the  competency 
of  these  Courts  to  try  those  cases,  and  the 
High  Court,  in  its  letter  No.  634,  dated  6th 
March  1872,  has  brought  to  the  notice  of  this 
Court  the  above  decision  evidently  with  a 
view  to  direct  the  attention  of  this  Court  to 
the  point  under  consideration. 

Even  after  the  passing   of   the   decision 
above  adverted  to,  I  entertain  no  doubt  as  to 
the  jurisdiction  of  this  Court  to  take  cogniz- 
ance of  suits  brought  under  section  53  of  the 
above  Registration  Act.     That  section  em- 
powers the  obligee  to  present  a  petition  within 
one   year  after  the  money  became  payable 
''  to  any  Court  which  would  have  had  juris- 
diction to  try  a  regular  suit  for  such  obliira- 
tion  for  the  amount  secured  thereby  •'*  and 
such  obligation  is  to  be  verified  in  the  manner 
required  by  law  for  the  verification  of  plaints 
It  IS  also  further  provided  that,  on  "the  pro' 
duction  in  Court  of  the  obligation,  and  of  the 
said  record  signed  as  aforesaid  the  petitioner 
sha  1  be  entitled  to  a  decree.^  c%c.,  &c.,  and 
lastly  It  is  enacted  "  that  such  decree  may  be 
enforced  forthwith  under  the  provisions  for 
the  enforcement  of  decrees  contained  in  the 
Code  of  Civil  Procedure." 

Now,  it  is  to  be  observed  that  this  Court 
is  the  proper  Court  where  a  regular  suit  for 
a  money-claim  under  any  obligation  must 
be  instituted  under  section  6  of  Act  XI  of 
1865,  if  the  sum  wanted  to  be  recovered  is 
below  Rupees  500;  and  as  the  sum  secured 
under  the  obligation  now  before  the  Court  is 
Rupees  30  only,  a  regular  suit  for  its  recovery 
must  be  brought  in  this  Court.  Consequent- 
ly,  such  a  money-claim  under  the  peculiar 
obligation  registered  under  section  52  must 
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be  brought  in  this  Court  under  the  provisions 
of  section  53.  Further,  this  Court  enter- 
tains suits  under  verified  plaints,  and  enforces 
its  decrees  under  the  provisions  laid  down  in 
the  Civil  Procedure  Code,  and,  therefore,  it  is 
fully  competent  to  discharge  all  the  duties 
enjoined  in  section  53.  Therefore,  under 
the  provisions  of  the  law  as  laid  down,  no 
objection  can  be  taken  to  the  jurisdiction  of 
this  Court  to  entertain  suits  of  the  class 
provided  for  in  section  53  0^  ^^^  above 
Registration  Law. 

Then  let  me  see  whether  the  decision  of 
Nil  Komul  Banerjee  versus  Modhoo  Suddun 
Chowdhry  above  referred  to  is  a  precedent 
applicable  to  the  Mofussil  Small  Cause 
Courts  in  reference  to  the  cases  under  sec- 
tion 53.  That  case  was  decided  by  their 
Lordships  sitting  in  the  Original  side  of  the 
Court  on  a  reference  from  the  Calcutta  Small 
Cause  Court,  which  is  governed  by  the  pro- 
cedure laid  down  in  Act  IX.  of  1853.  The 
Calcutta  Small  Cause  Court  can  neither 
entertain  suits  under  verified  petitions,  nor 
can  enforce  its  decrees  under  the  provisions 
of  the  Civil  Procedure  Code,  and  is  not, 
therefore,  competent  10  discharge  the  duties 
to  be  observed  in  trying  suits  under  section 
53,  wherein  plaints'  are  to  be  verified,  and 
decrees  to  be  enforced  under  the  provisions 
of  the  Procedure  Code.  It  is  in  considera- 
tion of  these  circumstances  that  their  Lord- 
ships have  held  that  the  Calcutta  Small 
Cause  Court  cannot  lake  cognizance  of  suits 
of  the  nature  provided  for  in  the  above  sec- 
lion  of  Act  XX.  of  1866. 

Thus,  though  I  hold  on  the  grounds  stated 
above  that  this  Court  can  entertain  this  suit, 
still  as  the  question  mooted  is  one  of  vital 
importance  affecting  the  jurisdiction  of  the 
Mofussil  Small  Cause  Courts,  1  beg  most 
respectfully  to  submit  the  point  for  the  con- 
sideration of  the  Honorable  Judges  of  the 
High  Court  for  an  authoritative  ruling  on 
the  point. 

Contingent  on  the  opinion  of  the  High 
Court,  I  enter  judgment  for  plaintiff  under 
section  23  of  Act  XL  of  1865  for  Rs.  31-10 
against  the  defendan*. 

The  Judgment  of  the  High  Court  was 

delivered  as  folloivs  by — 
Couchy  C.7.— The  grounds  of  the  deci- 
sion in  the  case  quoted  are  not  applicable  to 
the  Mofussil  Small  Cause  Courts.  The 
letter  of  the  6th  of  March  1872  appears  to 
have  been  founded  upon  an  imperfect  citation 
of  the  case  in  Mr.  Brouglfton's  work.  We 
are  of  opinion  that  the  suit  can  be  enter- 
tained. 


The  20th  June  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice^  and  the  Hon'ble  W.  Ainslic, 
yudge. 


Sale  in  execution  of  Decree — Aactioa-pordiaMr 
—Mort8:age— Admission  by  Judgement-debtor 
—Estoppel — ETidence. 

Case  No.   13  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Sarun,  dated 
the  si h  October  rSji, 

Musst.  Imrit  Kooer  and  another  (Piainiiffs), 

Appellants, 

versus 

Lai  la  Debee  Pershad  Singh  and  others 
(Defendants),   Respondents. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

I'he  purchaser  at  a  sale  by  auction  in  execution  of  a 
decree  is  not  in  the  position  of  a  person  who  takesacufr 
veyance  direct  from  the  party,  and  is  not  therefore boaai 
by  a  statement  made  by  the  judgment-debtor  on  same 
previous  occasion  in  a  mortgage  to  which  the  auci»««- 
purchaser  was  himself  a  party.  The  admission,  so  far  as 
-it  can  be  considered  as  his,  may,  at  the  utmost,  be  used 
only  as  evidence  against  him. 

Couch,  C.7.— In  this  suit  the  case  of  the 
plaintiffs  was  that  their  husbands  and  the 
defendant  No.  3  were  living  separately,  and 
that  the  plaintiffs  were  the  heirs  of  their  hus- 
bands, and  they  claimed  to  be  entitled  10  the 
husbands'  shares  of  the  property  which  had 
descended  from  the  common  ancestor,  Brijo 
Lall  Sahee,  The  defendants  Nos.  i  and  2,  it  is 
stated  in  the  plaint,  had  become  the  par- 
chasers  in  execution  of  a  decree  which  bad 
been  obtained  against  the  surviving  brother, 
Ram  Bhunjun.  That  being  the  nature 
of  the  plaintiff's  claim,  and  the  presumption 
being  that  the  three  brothers  were  nndiwdd, 
ihe  burden  of  proof  was  upon  the  plaintiffs 
to   show  that  they  had  become  separate  m 

estate. 

Now,  the  oral  evidence  which  they  gave 
for  that  purpose  is  in  reality  of  no  value. 
They  called  several  witnesses,  the  first  oi 
whom  only  has  suted  that  the  brothers  liv- 
ed separately,  one  beegha  apart,  and  they 
also  had  their  food  separately.  He  also 
stated  that  the  rent  collections  were  roa<ic 
according  to  each  of  their  sb^s  in  the  pro- 
perty.    He  described  himself  as^'one  ol  tliwf 
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rtenants,  but  he  appears  on  cross-examina- 
Itionto  hive  been  a  tenant  not  of  the  brothers, 
but  of  Shib  Sunkur  Sahec,  wh^  was  a  foir- 
ianna  sharer  in  the  inouza.  That  renders 
|ki8  BUtement  about  the  way  in  which  the 
Icollections  were  made  by  the  brothers  of 
Bttie  or  no  value,  because  it  does  not  appear 
what  means  he  had  of  knowing  how  the  coi- 
leciions  were  made,  nor  does  he  speak  so 
precisely  about  it  as  to  render  his  testimony 
*of  any  importance. 

The  next  witness  stated  that  the  sons 
separated  a  year  after  the  death  of  Brijo 
Lall  Sahee,  and  when  he  was  cross-examin- 
led,  he  said  that  they  separated  in  his  pre- 
sence, that  he  did  not  see  any  deed  of  se- 
jparation  drawn  up  between  them,  but  saw 
I  their  household  utensils  divided. 

The  third  witness  said  tfiat  "  the  brothers 
separated,  a  year  after  the   death  of  their 
father,  in  food  and  house.     They  have  di- 
vided ail  their  property.     This  division  took 
place  in  my  presence.     1  cannot  say  in  what 
shares  the  lands  of  Sessai  were  divided ;" 
and  then  he  said  :    "  A  deed  of  partition  was 
drawn  up  between  them  in  my  presence.     I 
cannot  say  whether  it  was  registered.    It  was 
;  drawn  up  twelve  years  ago.     1  was  not  a  sub- 
I  scribing  witness  to  it."     His  account  being 
!  then  that  he  was  present  on  the  occasion,  and 
I  knew  that  they  divided  all  their  property,  he 
I  cannot  say  in  what  shares  they  did  it ;  and, 
although  a  deed  was  drawn  up,  he  was  not 
a  subscribing  witness  to  it. 

The  fourth  witness  was  Toolsee  Tewaree, 
and  he  also  says  that  the  brothers  separated 
a  year  after  their  father's  death  in  food  and 
property;  but,  on  cross-examination,  it  ap- 
peared that  what  he  knew  of  it  was  not  from 
I  ^cing  present  or'^any  knowledge  of  his  own, 
\  bm  his  having  heard  of  the  division  of  the 
property  ;  and  another  witness  was  called, 
who  stated  in  like  manner  thai  he  heard  that 
they  separated  a  year  after  the  father's  death. 
Another  witness  makes  a  similar  statement 
that  ihey  separated,  a  year  after  the  father's 
death,  in  rood  and  property,  but  he  says  that 
** there  was  no  deed  of  partition  drawn  up 
when  the  sons  of  Brijo  Lall  separated.  1 
cannot  say  to  whose  share  that  plot  of  land 
in  M>uza  Sessai  has  fallen." 

Thus  we  have  one  of  the  witnesses  saying 
that  he  did  not  see  any  deeti  drawn  up,  al- 
though he  was  present  at  the  separation, 
a»taiher  saying  posiuvely  ih.it  there  was  a 
dted,  and  a  third  saying  tnat  there  was  no 
deed  ;  an  I  tjjpi>.we  have  not  o.ily  n  *  deed 
prtxloced.  But  apparently  no  aiiem^i  made 
to  search  for  it  or  to  accoi!int  for  its  non-pro- 


duction. This  is  the  evidence  upon  which 
the  plaintiffs  ask  the  Court  to  come  to  the 
conclusion  that  the  three  brothers  separated 
in  estate. 

Then  reliance  is  placed  upon  the  mort- 
gage to  the  defendants  Nos.  i  and  2.  in  which, 
the  widow  of  one  of  the  brothers  joined,  and 
it  is  said  that  there  is  a  statement  by  the  par- 
ties at  the  time  which  shows  that  there  had 
been  a  separation. 

Now,  the  defendants  are  not  bound  by 
statements  made  by  those  persons.  They 
are  purchasers  at  the  sale  by  auction  in  exe- 
cution of  the  decree.  They  are  not  in  the 
position  of  a  person  who  takes  a  conveyance 
direct  from  the  party.  Th^y  are,  therefore,  not 
bound  by  what  the  judgment-debtor  may 
have  stated  on  some  previous  occasion.  At 
the  utmost,  it  would  be  nothing  more  than 
evidence ;  certainly,  il  would  not  conclude 
them.  But  they  were  also  themselves  par- 
ties to  this  mortgage,  and,  on  that  ground, 
the  admission,  so  far  as  it  can  be  considered 
as  theirs,  may  be  used  as  evidence  against 
him. 


I   t. 


We  think  it  is  of  no  real  value,  and  gives 
n )  assistance  to  the  plaintiffs'  case,  because 
we  must   look  at  the  surrounding  circum- 
stances.    Here  was  a  mortgage  male  to  the 
defendants  for  the  purpose  of  p lying  off  a 
debt  due  from  the  est.ite  of  the  three  brothers, 
and  the  defendants,  if  they  could  avoid  com- 
ing to  any  decision  as  10  what  was  the  real 
stite  of  the  family,  wo-ili  be  acting  wisely 
in  doing  so.     If  the  wido^v  of  the  deceased 
brother  was  willing  to  join  in  the  mortgage, 
the   defendants   were    in   the    position    that 
wnatever  the  estate  of  the  family  was,  whe- 
ther it  was   joint   or   whether   the   brothers 
were  s«pAraie,  they  got  a  conveyance  which 
would  give  them  a  good  title.      It  cannot  be 
considered   that  ihev  were   makin?  an    ad- 
mission  as  to  the  state  of  the  family  which 
would  bind  them  for  the  future,  and  prevent 
them  from  contesting  the  title  of  the  widows 
which  is  now  set  up.     Tne  case  which  the 
plaintiffs  mike  by  the  oral  evidence  would 
not  justify  the  Court  in  coming  to  a  conclu- 
sion in  their  favor,  and  reversing  the  decree 
of  the  lower  Court  in  which  it  has  been  held 
that  the  three  brothers  were  undivided  and 
that  the  property  descended,  upon  the  death 
of  the  tw ),  t3  the  survivor.     We  think  that 
was  a  right  decree,  and  ought  to  be  confirmed 
with  costs. 
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The  20th  June  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Decree— Construction— Inheritance — Shrad  hs — 
Future  offerings  of  Jujmans — Existing  offer- 
ings. 


Case  No.  23  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca ^  dated 
the  1 6th  September  i8yi^  reversing  a 
decision  of  the  Moonsiff  of  Kaleegunge , 
dated  the  23rd  May  i8yr. 

Pudma  Lochun  Surma  Agradanee 
(Defendant),  Appellant, 

versus 

Goluck  Chunder  Surma  Agradanee  and 
others  (Plainiiffs),  Respondents, 

Baboo  Nullit  Chunder  Sen  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondents. 

Where  the  Lower  Appellate  Court  held  that  the 
plaintiffs  (co-sharers)  had  established  their  claim  in 
right  of  inheritance  to  certain  share  of  the  offerings  ot 
the  jujfnans,  hkld  that  the  effect  of  the  Lower 
Appellate  Court's  decree  was  not  to  declare  the  plaint- 
iffs entitled  in  future  to  obtain  from  the  jujmans  a 
share  of  the  offerings  to  that  extent,  but  only  to  a  share 
of  the  existing  offenngs. 

Kemp,  y, — This  is  a  suit  brought  by  the 
plaintiff  to  recover  a  7-annas  6  gundas 
2  cowries  2  krants  share  of  certain  articles 
and  money  held  in  deposit,  being  the  offer- 
ings of  the  jujmans  of  both  parties  on 
certain  occasioris  of  shradhs.  With  the 
plaint,  a  list  of  the  articles  in  deposit  is  given, 
and  the  names  of  the  parties  in  whose  charge 
these  articles  are,  are  also  given;  the  total 
value  of  the  articles  thus  deposited  being 
Rs.  143,  of  which  the  plaintiff  claims,  as 
already  stated,  a  7-annas  6  gundas  2  cowries 
2  krants  share,  the  suit  being  valued  at 
Rupees  68  and  some  annas. 

The  first  Court  dismissed  the  plaintiff's 
suit.  On  appeal,  the  Subordinate  Judge  of 
Dacca  has  held  that  the  plaintiffs  have  proved 
that  their  share  is  5  annas  13  gundas 
I  krant  in  right  of  inheritance,  and  the 
allegation  of  the  defendant  that  he  purchased 
an  8-anna  share  from  Gour  Chunder  was 
held  to  be  not  proved.  The  Subordinate 
Judge  says  there  is  not  the  least  proof  in 
respect  of  that  allegation,  neither  any  docu- 
ments nor  any  witnesses,  infact,  nothing  at 


all  to  show  the  same,  whereas,  from  the. 
evidence  of  the  plaintiffs'  witnesses,  it  ap» 
pears  thai  the  plaintiffs  are  co-sbarers,  afll 
that  the  plaintiffs  had  established  their  rigiil 
to  a  5-annas  13  gundas  i  krant  share.  The 
plaintiffs,  therefore,  obtained  a  decree  fios 
the  Subordinate  Judge  for  the  aforesaid  shirt 
of  the  articles  deposited  with  the  aforesaid 
castodians. 

We  think  that  we  cannot  interfere  widi 
this  finding  of  the  Subordinate  Jadge;  fae 
has  not  passed  a  decree  to  the  eftect  that  the 
plaintiffs  are  entitled  in  future  to  obtain  from 
the  jujmans  a  share  of  the  offerings  made  to 
the  extent  of  5  annas  13  gundas  1  krant;  18 
that  he  has  decreed  is  that  the  plaintiff  if 
entitled  to  a  share  to  that  extent  of  the  anidei 
now  in  deposit  with  third  parties. 

There  is  anoth^  objection  taken  that  tit 
the  witnesses  for  the  defendant  were  do( 
examined.  We  find  that  this  objection  wtt 
not  taken  by  the  special  appellant  bef(»e  the 
Subordinate  Judge,  and  we,  therefore,  cannot 
allow  it  to  be  raised  now. 

The  special  appeal  must  be  dismissed  witb 
costs. 


The  2oth  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glorcr, 

Judges, 

Joint  Hindoo  Family— Act  VIII.  of  1859,  &  2- 
Res  Adjudicata— Fresh  Cause  of  Action. 

Case  No.  171  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  isth 
August  iSjiy  reversing  a  decision  of  tki 
Subordinate  Judge  of  that  District,  dated 
the  8th  August  i8yo, 

Buroda  Soonduree  Dossee  (Plaintiffji 
Appellant^ 

versus 

Raj  BuUub  Sen  and  others  (Defendants), 

Respondents, 

Baboo  Taruck  Nath  Sen  for  Appellant. 

Baboo  Motee  Lall  Mookerjee  for 
Respondents. 

A  former  suit  brouf^ht  by  the  daughter  1>I  one  of  foof 
brothers  of  a  joint  Hindoo  family  ag'ainst  her  uncles  for 
a  d-.'cUraMon  of  her  right  to  a  share  in  certain  bond- 
debts  due  to  the  joint  estate  (in  wTttejb^uit  shcobtaise^ 
a  decree),  is  not  identical,  under  section  2^  Act  VlU'Of 
i859»  with  a  subsequent  action  brought  by  the  save 
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^ainkiff  as^ainst  the  same  defendants  for  a  distinct 
Suure  in  certain  moneys  which  the  defendants  had  since 
leafized  upon  the  bond-debts,  and  had  appropriated  to 
Hemselvesy  a  fresh  cause  of  action  accruing  to  the 
ifAuntiS  from  the  time  of  such  appropriation. 

Glover,    y. — The   plaintiff,   who    is    the 

daughter  of  one  of  four  brothers  of  a  joint 

Hindoo   family,  brings  the   present  suit  to 

tecover  cenain  sums  from   ihe  defendants, 

her  uncles,  on  the  ground  that  they   have 

lealized  various  bond-debts  due  to  the  family- 

estate,  and  have  not  paid  to  her  her  share 

of  these  sums.  It  appears  that,  some  time  ago, 

the  same  plaintiff  sued  the  same  defendants  to 

have  her  right  declared  to  a  4-anna  share  in 

certain  debts  due  to  the  joint-estate,  and  she 

got  a  decree  in  that  case  against  her  uncles. 

£does  not  appear  that,  at  that  time,  any  of  the 

money  said  to  be  due  on  these  bonds  had  been 

lealized  by  these  defendants,  but,  since  then, 

it  is  alleged  that  the  money  has  been  realized, 

and  that  the  defendants,  although  they  have 

10  realized  it,  have  refused  to  pay  her  share 

oi  it  to  the  plaintiff.     The  defence  was  that 

the  plaintiff's  case  was  barred  by  section  2  and 

by  secdon  7  of  Act  VIII.  of  1859.    There 

was  also  a  plea  that  the  money  had  not  been 

realized  as  stated.     The   MoonsifT   decided 

that  section  2  did  not  bar  the  case,'inasmuch 

as  the  defendants   had   since   realized   the 

money,  and   appropriated   a  portion  of   it, 

I  which  gave  the  plaintiff  a  fresh   cause   of 

I  action;  he  found  also  that  section   7   was 

'   partly  applicable,  and  he  gave  the  plaintiff  a 

modified  decree. 

The  Judge  has  not  gone  into  the  merits  of 
the  case,  but  has  decided  that  the  whole 
claim  of  the  plaintiff  was  barred  by  the 
provisions  of  section  2,  Act  VIII.  of  1859, 
as  res  adjudicaia,  and  could  not  form  the 
SQbject  of  a  fresh  suit. 

It  appears  to  us  that  the  decision  of  the 
Judge  is  wrong.  Section  2  says  that  the 
Civil  Courts  shall  not  take  cognizance  of  any 
suit  brought  on  a  cause  of  action  which  shall 
have  been  heard  and  determined  by  a  Court 
of  competent  jurisdiction  in  a  former  suit 
between  the  same  parties. 

I       The  question   is  then :    Is    the    present 

I     cause  of  action  identical  with  the  cause  of 

action  heard  and  determined  in  the  former 

smt  brought  by  the  plaintiff  ?  We  have  read 

the  plaint  in  that  case,  and  find  that  that  was 

a  suit,  amongst  other  things,  for  a  declaration 

of  the  plaintiff's  title  10  a  one-third  share  in 

certain  ancestral  and  acquired  property,  and 

^he  plaintiff  got  a  decree  for  a  one*fourth 

8hwe,  thejlifference  being  found    not  to 

^&g  to  Ker . 
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Now,  granting  that  that  decree  included 
a  one-fourth  share  of  the  bond-debts,  tlie 
realization  of  which  forms  the  subject  of  the 
present  suit,  it  is  clear  that,  at  the  time  the 
money  was  not  realized,  and  the  plaintiff  could 
not  have  executed  her  decree  for  the  same. 

Since  then,  the  defendants  have. realized 
these  bond-debts,  and  have  appropriated  the 
money  to  themselves,  and  it  appears  to  us 
that,  from  that  time,  the  plaintiff  had  a  fresh 
cause  of  action. 

The  former  suit  merely  declared  a  right, 
and  the  present  suit  is  for  a  distinct  share  in 
certain  sums  of  nioney  which  have  since  been 
realized.    These  two  things  are  very  different. 

We  think,  therefore,  that  the  case  must 
go  back  to  the  Judge,  in  order  that  be  may 
first  dispose  of  the  objection  under  section  7, 
and  after  that,  if  necessary,  dispose  of  the 
case  upon  the  merits.  Costs  to  follow  the 
result. 


The  2ist  June  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

yudges. 

Notice  of  Bnhaocement— Qaesttons  respecting: 

the  form  of. 

Case  No.  540  of  1872. 

Special  Appeal  front  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  8th 
December  i8ji,  reversing  a  decision  of  the 
Moonsiff  of  Monghyr,  dated  the  30th 
June  iSji, 

Mr.  James  Daniel  McGiveran  (Plaintiff), 

Appellant, 

versus 

Hurkhoo  Singh  (Defendant),  Respondent. 

The  Advocate- General  and  Baboo  Amaren-^ 
dro  Nath  Chatterjee  for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

The  great  strictness  with  which  cases  involving  aaes- 
tions  as  to  the  form  of  notice  of  Enhancement  were  dealt 
with  has  been  relaxed  in  the  lat6r  practice  of  this  Court, 
and  it  has  been  held  in  the  later  rulings  that  a  notice 
is  good  if,  without  containing  the  exact  terms  of  the 
law,  it  states  with  sufficient  precision  the  nature  of  the 
claim,  the  amount  asked  for,  and  the  grounds  on  which 
the  enhancement  is  sought,  so  that  the  ryot  served  with 
the  notice  may  not  be  misled.andcan  clearly  comprehend 
the  case  which  he  has  to  meet. 

Ainslie,  /.—This  was  a  suit  for  enhanced 
rent  after  notice  served  under  section  14, 
ActVlII.  of  1869,  B.  C. 
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It  was  dismissed  by  the  first  Court  on 
tiMee  grolinds :  firstly,  that  the  service  was 
not  suflSciemly  proved  ;  secondly,  that  at  the 
titAe  that  the  plaintifT  alleges  he  had  served 
the  notice,  he  had  no  title  to  do  so ;  and, 
tMrdly,  that  the  notice,  even  if  served,  was 
not  sttfficiently  specific. 

On  appeal,  the  judge  held  that  the  plaintiff 
-had  made  out  his  right  to  serve  the  notice, 
as  also  the  fact  of  due  service  thereof ;  but 
with  respect  to  the  form  of  the  notice,  hs 
W(Q|  t>i  opinion  th:it.  unless  the  defendant  was 
a  ryot  not  having  a  right  of  occupancy,  the 
viotice  would  be  infructuous.  He,  accord- 
ingly, remanded  the  suit  to  the  first  Court 
for  thta^  issue  to  be  tried  whether  the  defend- 
'amt  was  a  ryot  having  a  right  of  occupancy 
or  not. 

• .  Oh  the  case  coming  back  to  the  first  Court, 
the  Moonsi(f  held  that  the  defendant  had  no 
right  under  section  4  of  the  Act,  a  question 
which  really  did  not  arise  upon  the  remand, 
though  it  was  admittedly  one  of  the  questions 
raised  in  the  first  instance.  As  to  the  right 
of  occupancy,  the  Moonsiff  came  to  no  find- 
ing whatever,  but  assuming  that  the  notice 
was  oiie  which  would  be  good,  under  section 
18,  Act  VIII.  of  1869,  B.  C  ,  in  respect  of  a 
*yot  w<i^h  a  right  of  occupancy,  he  proceeded 
to  consider  whether  the  conditions  of  clauses 
I  and  2  had  been  satisfied,  and  he  found  that 
the  conditions  of  clause  i  had,  but  that  those 
qi  ^lause  2  had  not  been  satisfied.  In  this 
docisioQ  he  did  not  specifically  find  whether 
it  was  proved  that  the  defendant  was  of  the 
same  class  of  ryots,  with  the  other  tenants, 
whose  rents  were  established  by  the  evidence. 
The  result  of  the  Moonsiff's  finding,  however, 
wa$  that,  if  the  notice  was  good  against  a 
ryot  having  a  right  of  occupancy,  d  fortiori^ 
it  was  good  against  a  tenant  not  having  that 

right. 

On  ap|)eal,  the  Judge  h\s  set  aside   the 

fiodiilg*  as  to  the  rights  of  the  parties  under 
section  4  as  irrelevant,  and  has  himself  pro- 
ceeded to  find  upon  the  evidence  as  to 
whether  tbere  was  a  right  of  occupancy. 
In  the  latter  pan  of  his  judgment,  he  makes 
certain  remarks  with  reference  to  the  effect 

•  Of  clause  I, section  9,  Regulation  VII.  of  1822, 
which  appear  to  us  to  be  incorrect.  He  also 
draws  inferences  from  certain  settlement- 
proceedings  to  the  effect  that  they  do  not 
prove  that  there  are  no  gorahundee  tenures 
in  the  deara,  but  that  is  also  not  a  question 

.  of  any  importance  in  this  sui.t.  The  main 
qu6slfen    that    he    set    himself   to    try    was 

•  wrietticfr  the  defen^an^  had  a  right  of  occu- 
pancy or  not.     On  this  point,  his  finding  is 


in  these  words  :  "  The  defendants  file  vwk 
**  ous  receipts  signed  by  Mr.  Dear,  who  waii 
'*  farmer  from  1853  to  1858,  ami  others sigaMtj 
*'  by  Mr.  Bowstead,  his  successor.  Danlna! 
"  Lall  Putwarec  and  other  wHnesses  piDVV 
**  these  receipts,  and  the  more  than  12  yean', 
''  occupancy  of  the  defendants."  It  has  bea 
suggested  that  this  does  not  show  that  tbe 
occupancy  was  continued  in  the  name  iands^ 
but  there  is  a  further  passage  from  which  it 
is  quite  evident  that  the  Judge  meant  tkA 
the  occupancy  was  continued  in  those  idend- 
cal  lands;  for  he  says,  referring  to  certain 
settlement-proceedings, that  "there  is  nothing 
in  any  of  the  proceedings  which  would  giie 
color  to  the  idea  that  the  original  holdings 
of  the  ryots  had  been  changed.'*  This  finding 
based  on  the  evidence  of  the  witnesses  ana 
on  the  receipts,  is  perfectly  distinct,  and  iano 
way  mixed  with,  or  dependent  upon,  the  other 
findings  which  follovv,  and  any  error  made 
in  the  latter  cannot  be  said  to  affect  the  deci- 
sion on  the  former.  The  Judge,  having  de- 
termined the  question  of  right  of  occupanq? 
against  the  plaintifT,  falls  back  on  his  judg- 
ment of  the  24th  March  1871,  and  dismisses 
the  suit  on  the  ground  that  the  notice  is  bad 
in  form.  • 

It   is  contended  that  the  appellant  cannot 
now  open  the  question  decided  in  the  r^m^- 1 
order,  but  we  are  of  opinion  that,  ioawflCh 
as  there  is  no  final  judgment  or  decree  in  (his 
case,  except  the  judgment  of  the  9th  December 
1 87 1,  and  as  that  judgment  is  incompkte, 
unless  we  read  the  remand-order  as  part  ot  it 
the  plaintiff  has  a  right  to  appeal  against  the 
whole  of  that  judgment  and  against  any  por- 1 
tion    of   the  former  judgment,    which  must  1 
necessarily  be  read  as  a  complement  of  the 
present  judgment.     The  point  was  not  dis- 
tinctly raised  in  the  grounds  of  appeal,  but 
we  consider  it  absolutely  necessary  ior  i\^ 
ends  of  justice  that  the  plaintiff  ought  to  be 
allowed  to  raise  the  question,  for  there  is  no 
doubt   that   the  great  strictness   with  vpbich 
cases  involving  questions  of  such  notices  were 
dealt  with  has  been  much  relaxed  in  the  later 
practice  of  this  Court,  and  it  has  been  held 
in   the   later  rulings  that  a  notice  is  good  \h 
without  containing  the  exact  terms  of  iheU*) 
it  states  with  sufficient  precision  the  nature 
of  the  claim,  the  amount  asked  for,  and  the 
grounds  on  which  the  enhancement  is  soup^* 
so  that  the  ryot  served  with  the  notice  n*/ 
not  be  misled,  and  can  clearly  comprehend 
the  case  which  he  has  to  meet.    Looking  to 
the  objections  taken  by  the  defendant  in  his 
written  statement  in  this  caset(i4  <>*°  ^.*  •^' 
be  said  that  he  did  not  understand  ^hat  we 
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case  of  the  plaintiff  against  him  was«  and 
,^refore. could  not  make  a  proper  defence. 

It  is  then  urged  that  there  is  an  admission 
by  the  pleader   for  the  plaintiff  before  the 
Jadge  by  which  he  is  concloded,  but  we  are 
BOt  prepare!  to  say  that  is  a  binding  ad- 
ttission.     It  appears  that,  when    the  Judge 
took  a  certain  view  of  the  law  which   we 
oonsider  overstrained,  and  held^hat  the  notice 
was  not  good,  unless  it  was  served  on  the 
defendant  as  a  ryot  not  having  a  right  of 
oecupancy,   the  plaintiff's  pleader  admiltert 
that  the  notice  was  served  as  a  notice  on  a 
non-occupancj  ryot.     His  admission,  how- 
ever, was  not  one  which  operated  to  preclude 
the  opposite  party  from  tendering  evidence. 
On  the  contrary,  the  question  as  to  whether 
the  defendant  was  a  tenant-at-will  or  a  ryot 
with  a  right  of  occupancy,  was  distinctly  put 
in  issue,  and  found  against  the  plaintiff  on 
evidence  submitted  to  the  Court. 

Under  the  circumstances  above  stated,  we 
think  that  the  objection  of  the  defendant 
as  to  the  notice  under  section  14  ought  to 
be  overruled,  consequently,  the  case  must  go 
back  to  the  Lower  Appellate  Court,  and  the 
Lower  Appellate  Court  will  have  to  come  to 
a  finding  upon  the  evidence  on  the  record, 
and  Qpon  such  other  evidence  as  the  parties 
may  choose  to  adduce,  as  to  whether  the 
plaintiff  has  made  ont  his  case,  as  stated  in 
the  ist  clause  of  section  18,  Act  VIII.  of 
1869,  B.  C.  It  is  admitted  by  the  learned 
Advocate-General,  on  behalf  of  the  appellant, 
that  the  grounds  of  enhancement  on  the  and 
clause  cannot  be  sustained. 

The  case  is  accordingly  remanded  for  re- 
trial by  the  Lower  Appellate  Court  on  the 
above  issue. 


Pitaraburee  Chowdhrain  (Defendant), 

Appellant, 


versus 


The  3i9t  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Case  No.  131  of  1873. 

8«le  of  whole  Tenqre— Co-sharers— Unregia- 
tered  Transfer— Onus  probandi. 

^ftcinl  Appeal  from  a  decision  p<used  by 
^ke  Additional  Judge  of  Hooghly,  da'ed 
lit  %oih  September  i8jh%  affirming  a 
^»emBn  ef  the  Suhordinats  Judge  0/ that 

'  ^ittHek'imigd  the  »gih  April  iSft. 


Nobin  Kristo  Mookerjee  (Plaintiff),  . 
Respondent. 

• 

Mr.  Fergusson  and  Bahoos  Grija  Sunkur 
Mojoomdar  and  Taranath  Chucherhutty 
for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

Where  the  whole  of  a  tenure  was  sold  in  execution  of 
a  decree  for  rent  aijainst  the  recorded  proprietory,  and 
purchased  by  special  appellant,  and  one  of  the  recorded 
proprietors  had  previously  sold  her  share  to  special 
respondent,  but  no  mutation  of  names  in  the  zemindar's 
sherishta  took  place,  in  a  suit  brought  by  special  re- 
spondent to  recover  possession  of  his  purchased  sh^re  of 
which  he  had  been  dispossessed  by  special  appellant, 
HELD  that  special  appellant  was  bound  to  show  that  the 
whole  tenure  passed  under  his  sale  as  allejfe^  by  him, 
and  not  only  the  rights  and  interests  pf  the  judgnient- 
debtor,  as  alleged  by  special  respondent  and  as  concur- ' 
rently  found  by  both  the  lewer  Cdurts. 

Special  respondent  bad   purchased  and* 
was  in  possession  of  Nobo  Coomaree's  share  in 
a  mokurruree  ijara.  No  mutation  of  najx^es  \n 
the  zemindar's  sherishta  took  place,  and  the 
names  of  Nobo  Coomaree  and  two  other  co? 
sharers  continued  to  appear  in  the  zemindar-^ 
books  as  tenants.     Subsequently  to  speciJ^l 
respondents  purchase,  and  in  consequence  of 
his  default,  the  whole  property  was  put  up' 
to  auction-sale  in  execution  of  a  decree  for 
rent  obtained  by  the  zemindar  under  Act  X.  ' 
of  1859,  and  purcha^^d  by  specifil  appellant, 
who,  in  taking  possession  thereof,  dispossessed 
special  respondent.  Special  respondent,  there- 
upon, brought  this  suit  to  recover  possession 
with  wassilat.     The  Subordinate  Jvidf^  gavq 
him  a  decree,  which  was  affirmed  in  appeal 
by  the  Judge. 

Kempy  y. — We  think  it  unnecessary  to  call 
upon  the  respondent's  pleader  in  tUf  cafl&' 
The  defendant  is  the  special  appellant.  B^h 
Courts  have  found  that  the  whole  tetMir6*d 
not  pass  under  the  sale  which  was  brought 
about  at  the  instance  of  one  of  the  co-sharers, 
namely,  the  sharer  of  a  a^-anna  ?hare.  but 
that  only  the  rights  and  interests  of  the  judg- 
ment-debtor passed. 

The  main  ground  of  special  appeal  is^  that 
the  whole  of  the  tenure  was  sold  in  execution 
of  the  decree  for  arrears  of  rent  against  the 
proprietors  thereof,  and  that,  therefore,  thf 
plaintiff,  who  purcha8e4  the  share  of  one  of 
the  former  proprietors,  cannot  obtain  a  decree 
for  possession  of  his  share.  No  sale-certifi- 
cate is  on  the  record ;  we  have  not  been  in- 
formed what  passed  un^^r  the  sale,  and  the 
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Courts  have  found  as  a  question  of  fact  that 
simply  the  rights  and  interests  of  the  judg- 
ment-debtor passed  under  the  sale. 

A  decision  in  Vol.  XV.  Weekly  Reporter, 
page  6,  was  referred  to  by  the  pleader  for  the 
special  appellant,  which,  we  think,  is  against 
him;  and  we  observe  that  the  Subordinate 
Judge  quotes  this  very  decision  in  support 
of  his  judgment  in  favor  of  the  plaintiff. 

In  that  decision,  the  learned  Judges  held 
that,  under  section  io8  of  Act  X.  of  1859,  a 
sharer  in  an  undivided  talook  after  obtaining 
a  decree  for  money  due  to  him  on  account  of 
his  share  of  the  rent  can  bring  the  whole 
tenure  to  sale  under  certain  circumstances, 
namely,  that,  if  he  first  proceeds  against,  and 
exhausts,  any  moveable  property  which  the 
judgment-debtor  may  possess  within  the  dis- 
trict in  which  the  suit  was  brought,  and  the 
sale  of  such  property  be  insufficient  to  satisfy 
his  decree,  he  may  then  proceed  to  sell  the 
whole  tenure.  But,  as  already  observed,  we 
have  not  been  shown  what  passed  under  the 
sale,  and  it  was  the  bounden  duty  of  the  de- 
fendant in  this  case  to  show  that  the  whole 
tenure  passed  under  it,  and  not  only  the  rights 
and  interests  of  the  judgment-debtor,  as  was 
concurrently  found  by  both  the  lower  Courts. 
We  must,  therefore,  uphold  the  decision  of 
the  lower  Courts,  and  dismiss  this  appeal  with 
costs. 


The  34th  June  1872. 

Present  : 

The  Hon'ble  Sir  R.  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Transferable  Tenure— Suit  for  Rent— Decree- 
Sale— Ejectment— Act  X.  of  Z859,  s.  78— 
Mnrtgmffe— Res  Adjudicata. 

Case  No.  11  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahahad,  dated  the  8th 
September  i8ji,  reversing  a  decision  of 
the  Moonsiff  of  Buxar,  dated  the  i^th 
June  i8ji, 

Tirbhobun    Sing    and   another   (Plaintiffs), 

Appellants, 

versus 

Jhono  Lajl  an4  others  (Defendants), 
Respondents. 


Baboo  Romesh   Chunder  Miiter  for 
Appellants. 

Baboo  Mohesh  Chunder  Ch&wdhry  for 
Respondents. 

Where  in  a  suit  for  arrears  of  rent  of  a  traosfeiafait 
tenure,  to  which  a  person  claiming  as  mor^ai^  mi 
no  party,  a  decree  for  ejectment  under  section  78,  Ad' 
X.  of  1859,  was  made  instead  of  a  decree  for  fak, 
HELD  that  the  d&rce  for  ejectment  could  not  coafai 
upon  the  decree -holder  (tjie  purchaser  in  esecatioa  of 
a  decree  a^^inst  the  mortgfagor)  the  nglit  to  aroid  tfae 
mortgagee  by  the  ejectment  of  the  mortgagor,  and  was 
no  bar  under  section  2,  Act  Vill.  of  1850,  to  a  saitbf 
the  mortgagee  to  question  the  validity  of  that  decree, 
and  to  show  that  the  Collector  had  no  power  nnder 
Act  X.  of  1859  to  make  a  decree  for  ejectment. 

Conchy  C.J, — The  suit  was  bronght  for 
confirmation  of  possession  of  the  plaintifEs  in 
respect  of  16  beeghas  of  gazashta  land 
according  to  the  boundaries  mentioned  at  the 
foot  of  the  plaint,  and  based  upon  three  deeds 
of  mortgage,  dated  the  23rd  of  Assar  1272, 
the  13th  of  Sawun  1273,  ^^^  ^^  ist  of  Assar 
1276. 

The  case  of  the  defendant  was  that  he  was 
entitled  as  the  purchaser  under  a  decree  wfalcii 
had  been  obtained  against  the  mortgagor,  and 
which  had  been  executed. 

The  Moonsiff  says,  as  to  the  ist  and  2nd 
issues  which  were  raised,  that,  "on  a  reference 
"  to  a  copy  of  a  decision  of  the  Collector, 
'*  dated  the  14th  April  1869,  it  appears  that 
"the  defendant  No.  3,  the  ticcadar  of 
"Mouza  Dobhapore,  having  sued  Roghoo 
"  Nundun  Singh,  defendant  No.  4,  on  account 
**of  arrears  of  rent,  obtained  an  ex-partt 
"  decree,  and  under  section  78,  Act  X.  of  1859, 
"  an  order  was  passed  for  the  resnmptioo 
"  of  the  kasht  land  of  the  defendant  aforesaid. 
"  which  was  mentioned  in  the  plaint  as  con- 
"  sisting  of  44  beighcLS  and  9  dhoors^ 

Then,  after  considering  the  question  of  the 
application  of  section  2,  Act  VIII.  of  i^59» 
he  says :  '*  When  the  gazashta  right  of  the 
"  plaintiffs,  mortgagors,  was  not  proved  to  the 
"  Court,  and  their  lands  are  not  found  trans- 
"  ferable,  and  an  order  was  passed  for  eject- 
"  ment  from  the  kasht  under  section  'j^y  then, 
"  by  the  mere  passing  of  such  an  order  by  a 
"competent  Court,  the  transfer  made  on 
"  behalf  of  the  mortgagors,  defendants,  S^d 
*'  party,  became  illegal,  and  the  right  of  the 
"  transferee  was  not  found  transferable  ana 
"undefined.  On  the  contrary,  when  the 
"mortgaged  land  lawfully  passed  out  oi^^^ 
"  possession  of  the  mortgagors,  the  possession 
"  of  their  temporary  locum  tenens  also  passed 
"  out  of  their  hands.  Under  such  drctitfi- 
"  stances,  the  plaintiff  pught  to  haTwprefcrf«d. 
**  a  claim  only  in  respect  of  the  money  covered 
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**  hy  the  mortgage,  and  not  for  confirmation  of 
"possession."  He  accordingly  dismissed  ihe 
sait 

When  the  case  came  before  the  Judge  of 
Shahabad  on  appeal,  he  said  in  the  short  judg- 
ment which  be  gave :  ''  I  note  that  the  trans- 
ferable  nature   of  the  jote-gazashia   is   not 
denied."     The  Moonsif!  appears  to  have  con- 
sdered,  and  to  have  found,  that  the  lands 
which  were  the  subject  of  the  suit  were  not 
transferable;  but  we  must  take  it  that  the 
Judge,  to  whom  the  appeal  from  the  Moonsiff 
lies,  is  right  when  he  says  that  the  trans- 
ferable nature  of  the  jote  was  not  denied,  and 
that  the  lands  in  this  case  were  transferable. 
Then    the   Judge    says  that     ''the    only 
'*  question  in  this  case  is,  can  the  plaintiffs, 
"mortgagees  of  defendaiits  4  and  5,  retain 
"possession  of  part  of  the  transferable  tenure 
**  that  has  been  entirely  sold  under  a  duly- 
"  carried-out  execution  of  a  decree  of  a  proper 
"  Court  .5>"     The   Moonsiff*  stated    that   the 
decree  was  not  a  decree  for  sale,  but  an 
order  for  ejectment  under  section  78,  and  it 
was  admitted  by  the  pleader  for  the  respond- 
ent that  it  was,    and  that  the  Judge    was 
mistaken  in  considering  that  there  had  been 
a  sale  of  the  tenure  under  a  decree  for  sale. 

Therefore,  the  facts  appear  to  be  that  this 

was  a  transferable  tenure  that  might  and 

ooghc,  according  to  the  provisions  of  Act  X.  of 

1859,  ^o  ^^ve  been  sold ;  but  instead  of  the 

Collector  making  the  proper  decree,  namely, 

a  decree  for  sale,  a  decree  of  ejectment  under 

section  78,  Act  X.,  was  made.  Now,  the  present 

plaintiff,  the  mortgagee,  was  not  a  party  to 

ihose  proceedings.    If  he  had  been,  the  proper 

coarse  would    have    been   to   question    the 

validity  of  the  decree  for  ejectment  under 

section  78  by  an  appeal ;  but  having  been  no 

party  to  those  proceedings,  the  plainiiff  is 

now,  we  think,  at  liberty  to  question   the 

validity  of  that  decree,  and  to  show  that,  in 

fact,  the  Collector  had  no  power,  under  Act 

X.  of  L859,  ^  make  a  decree  lor  ejectment. 

Without  determining  the  question,  whether, 
^7  purchasing  such  a  decree,  the  defendant 
would  obtain  the  right  of  the  decree  holder  to 
elect  the  tenants  (which  it  is  not  now  neces- 
sary to  do),  it  is  sufficient  to  say  that  this  is  a 
decree  which  could  not  confer  upon  the  decree- 
holder  the  right  to  avoid  the  mortgage  by  the 
ejectment  of  the  mortgagor.  The  ground 
vjpon  which  the  Moonsiff  decided  the  case  was 
^^  erroneous  one ;  he  seemed  to  think  that 
^  Court  would  have  power  to  make  such  a 
decree,  and  he  was  rigtit  upon  the  view  wiiich 
^  tSoLo^tM:  tenure  not  being  transferable. 

I'hen  the  Judge  seems  also  to  have  decided  the 


case  and  confirmed  the  decree,  dismissing  the 
suit  oneqnally  erroneous  ground,  for,  although 
he  considered  the  tenure  was  transferable,  he 
made  a  mistake  as  to  the  nature  of  the 
proceedings  in  the  Collector's  Court,  and 
thought  that  the  tenure  was  properly  sold, 
which  it  was  not. 

The  decrees  of  both  the  lower  Courts 
must  be  set  aside,  and,  inasmuch  as  no  issue 
was  raised  by  the  present  respondent  as  to  the 
execution  of  the  mortgage,  or  the  right  of 
the  plaintiff  under  it,  supposing  the  defend- 
ant failed  to  make  out  his  case  under  the 
proceedings  in  the  Collector's  Court,  there 
ought  to  be  a  decree  for  the  plaintiff  according 
to  the  prayer  of  the  plaint.  The  plaintiff 
will  be  declared  entitled  to  the  possession  of 
16  beeghas  of  land  as  described  in  the  plaint 
according  to  the  deeds  of  mortgage  which 
are  mentioned  in  the  plaint.  The  plaintiff 
will  have  his  costs  of  the  suit  in  all  the 
Courts. 


The  24th  June  1872. 

Present: 

The  lion'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,   and    the    Hpn'ble    W.   Ainslie, 
Judge. 

Procedure— Act  VIII.  of  1859,  t.  1x9— Act  X. 
of  1859,  a.  58— Act  III.  of  Z870  (B.  O— 
Re-hearins^—Ez  parte— Default    . 

Case  No.  125  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  igth 
January  18 J 2,  affirming  an  order  of  the 
Moonsiff  of  Behary  dated  the  gth  Septem- 
ber i8yt. 

Oodwunt  Mahtoon  (Judgment-debtor), 

Appellant, 

z'ersus 

Bidhee  Chund    Chowdhry   (Decree-holder), 

/Respondent. 

Baboo  Nil  Madhuh  Sen  for  Appellant. 

Baboo  Kalee  Kishen  Sen  for  Respondent. 

In  any  case  in  which  judgment  was  passed  ex  parte  or 
by  default  by  the  Revenue  Courts  before  the  passing^  of 
Act  III.  of  1850  (B.  C.),the  application  for  the  re-hearing 
of  the  case  is  governed  by  the  procedure  prescribed  by 
S.  !  19,  Act  VI n.  of  1 8^9,  and  not  s.  5"».  Act  X.  of  1S59. 

Decision  in  16  W.  R.  355  ex|)iained.  ■  ■    .     ^ 
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Couch,  C.  J. — It  is  possible  that  the  Judge 
may  have  been  misled  by  a  passage  in  the 
judgment,  in  the  case  in  the  i6  Weekly 
Reporter  25 5»  where  it  is  said  that  the  appli- 
cation for  the  re-hearing  of  the  case  under 
section  58,  Act  X.  of  1859.  could  be  heard, 
and  he  may  have  supposed  that  the  Court 
was  laying  down  that  the  application  was  one 
under  section  58,  Act  X.  of  1859.  and  must 
be  dealt  with  according  to  that  Act.  But 
Mr.  Justice  Macpherson  was  there  only  de- 
scribing the  application  in  the  terms  in  which 
it  had  been  made  by  the  party.  It  had  been 
erroneously  made  10  the  Moonsiflf  under  sec- 
tion 58,  Act  X.  of  1859,  when  it  ought  to 
have  been  made  according  to  the  provisions 
in  section  119,  Act  VIII.  of  1859,  because  it 
was  by  that  Act  that  the  procedure  in  the 
transferred  suits  was  to  be  regulated.  • 

The  provisions  of  the  law  appear  to  me  to 
be  clear.  In  the  first  instance,  the  suits  which 
were  pending  in  the  Revenue  Courts  were  not 
transferred,  to  the  Civil  Courts,  but  suits 
which  were  brought  after  Act  VIII.  of  1869 
came  into  force  were  to  be  brought  in  the 
Civil  Courts,  and  to  be  regulated  by  Act  VIII. 
of  1859.  The  suits  which  remained  in  the 
Revenue  Courts  were  naturally  allowed  to  be 
regulated  by  the  practice  of  those  Courts. 
The  Act  of  1870  provided  for  the  transfer 
from  the  Revenue  Courts  of  the  suits  which 
had  been  allowed  to  remain  there;  and  it 
having  been  provided  by  the  Act  of  1869 
that  the  new  suits  should  be  regulated  by  the  | 
Code  of  Civil  Procedure,  it  was  natural  ihat 
the  Bengal  Legislature  should  say  that  all 
future  proceedings  in  the  transferred  suits 
should  be  regulated  in  the  same  way,  and 
that  the  Civil  Court  should  not  apply  to  the 
transferred  suits  a  procedure  to  which  it  was 
not  accustomed.  The  provisions  appear  to 
me  to  be  quite  consistent.  In  this  case,  the 
application  was  governed  by  section  119,  Act 
VIII.  of  1859,  and  the  period  allowed  by  that 
section  ought  to  have  been  given  to  the 
party. 

We  must  reverse  the  order  of  the  lower 
Court,  and  remand  the  case  for  re-hearing. 
The  appellant  will  have  th?  costs  in  this 
Court,  pleaders'  fees  being  fixed  at  16  rupees. 

Ainslie,  J, — I  wish  to  add  that,  in  the  order 
granting  the  rule  reported  in  16  Weekly 
Reponer,  the  only  question  before  Mr.  Justice 
Macpherson  and  myself  was  what  Court 
had  jurisdiction  to  try  the  case.  We  did  not 
consider  what  procedure  was  to  be  applied 
by  the  Court  that  might  eventually  have  to 
\x^  the  case,  and  it  was  not  intended  to  decide 
that  section  58,  Act  X.  of  1869,  would  apply. 


The  24th  June  187a. 
Present  : 

The  Hon'ble  F.  B  Kemp  and  F.  A.  Glover, 

Judges. 

Ejectment  (under  Act  VIII.  of  1869(8.0- 
Land  for  Building  purposes — Contract  togtre 
up  when  required — Res  Adjndicata— Act  X 
of  1859,  8.  25. 

Case  No.  169  of  1872. 

Special  Appeal  from  a  decision  passed  fy 
the  jfudge  0/  Hoo^hly^  dated  the  2/rf 
September  fSji,  affirming  a  decision  of 
the  Moonsiff  of  ^erampore^  dated  tk 
yth  July  tSyr, 

Ramnarain  Mitter  (Plaintiff),  Appellate, 

versus 

Nobin  Chunder  5Ioordafarash  (Defendant), 

Respondent. 

Baboo  Bh<m)anee  Churn  Dutt  for  Appellaot 

Bahoo  Sham  Lall  Mitter  for  Respondent 

The  only  suits  for  ejectment  contemplated  by  Ad 
Vin.  of  isi59,  B.  C,  are  those  consequent  on  the  wm- 
payment  of  arrears  of  rent,  but  not  a  suit  for  ejol- 
ment  from  land  assigned  for  building  purposes  broa^ 
upon  a  contract  (a  kubooleut),  by  which  the  defend 
had  bound  himself  to  give  np  the  land  when  «qyrM 
by  plaintiff  to  do  so  on  Piccipt  of  a  year's  rent  tod  fte   ^ 
cost  of  carryinsr  away  the  building  materials ;  and  saca    | 
a  suit  is  not  barred  under  s.   a,   Act  VIII.  of  »^59. 
by  reason  of  an  order  for  ejectment  obtained  upon  w    i 
application  brought  under  s.  25,  Act  X.  of  iS59»  sacft    ! 
an  application  not  being  a  suit.  i 

Glover,  7.— Thr  plaintiff  in  this  casesiwd 
to  eject  the  defendant  from  7  cottahs  of  land 
on  the  ground  that,  by  the  terms  of  a  kubo^ 
leut  entered  into  between  the  parties,  tje 
defendant  had  bound  himself  to  give  ap  ^ 
land  whenever  required  by  the  plaintiff  to  do 
so.  The  plaintiff  required  the  land  for  him- 
self, and  called  upon  the  defendant  to  vacate. 
The  defendant  refused,  and  hence  this  ml 

The  defendant  pleaded  in  the  first  place 
that  the  hearing  of  the  suit  was  barred  unoer 
section  2,  Act  VIll.  of  1859,  inasmuch  as 
the  plaintiff  had  failed  to  execute  a  former 
decree  for  ejection  obtained  in  the  ^^^r'^ 
the  Deputy  Collector  against  him  under  Acr 
X.  of  1859;  secondly,  that  he  had  execatea 
no  kubooleut  to  the  plaintiff ;  and,  ^^"'^y'/"", 
the  holding  was  a  "  mowrosee ''  one  from 
which  he  could  not  be  ejected.  . 

The  Moonwff  held  the  suit  not  to  be  hzrrcQ 
by  tectioa  i.  On  the  meriu,  Ijcji""^^^^^ 
tho  plaintiff  bad  failed  to  prove  th?ttuboa^m, 
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And  had,  by  permitting  the  defendant  to  re- 
tiain  on  the  land,  waived  his  ri^ht  notwiih- 
standing  the  former  decree,  and  could  not 
now  eject  the  defendant  and  take  possession 
of  the  house  in  process  of  eviction,  although 
the  d^e«duit  had  failed  to  establish  his 
rig^t  of  occupancy. 

The  Judge,  on  appeal,  was  of  opinion  that 
the  $u1t  had  been  improperly  brought  under 
Act  VI U.  of  1869,  it  not  being  on  an  en- 
gageiaent  between  a  cultivating  ryot  and  his 
tenant,  but  for  ejectment  from  lani  assigned 
for  building  purposes.  He  dismissed  the 
appeal. 

We  think    that   the  Judge   was   ri^^ht   in 
holding  that  a  suit  of  this  nature  could  not 
be  brought  under  Act  Vlll.  of  1869.     The 
only  suits   for  ejectment  contemplated   by  \ 
that  Act  are  those  consequent  on  the  non-  | 
payment  of  arrears  of  rent.     In  this  case, 
there  is  no  question  of  arrear,  and  the  suit 
was  brought   on   a   contract  by   which   the 
defendant  is  said  to  have  pledged  himself  to 
give  iip  the  land,  when  required  by  the  plaint- 
if[  U)  do  so,  QQ  receipt  of  a  year's  rent  plus 
Rs.  8  on  account  of  coolie  hire  for  carrying 
a\ray  the   "awlat"   or    building    materials. 
The  lease  was  undoubtedly  a  binding  one. 

But  we  think  it  by  no  means  clear  that  the 

i>klQiiS  did  briog  bis  suit  under  Act  VIII.  of 

1^69.    His  plaint  does  not  say  so,  and  as  the 

Moonsifl's  Court  would  be  the  Court  having 

jurifidictioD  to  try  the  suit,  whether  brought 

ttader  Act   VIII.   of  1859  or  Act  VHI.  of 

1869,  B-  C.,  we  are  left  in  doubt  as  to  the 

Aa  which  the  Moonsiff  considered  to  govern 

the  case ;  the  more  so  as  the  Moonsiff  fixed 

ao  issue  which  required  the  application  of 

Ac  Rent-LAW.     He   tried  whether  the  suit 

was    barred,    whether    the    kubooleut    was 

fenuine,  whether  the  plaintiff  required  the 

laad  for  bis  own  purposes,  and  if  so,  whether 

he  could  eject  the  defendant,  and  what  was 

the  value  of  the  house  built  by  the  defendant. 

There  was  no  issue  such  as  there  ought  to 

have  been  had  the  suit  been  tried  under  Act 

^^11  of  1869,   and  the   mere  fact  of   the 

8WU  being,  by  some  mistake   of  the  office 

probably,  registered  in  the  book  of  rent-suits, 

ought  not,  we  think,  to  conclude  the  plaintiff 

in  the  way  the  Judge  had  concluded  him. 

It.  would,  however,  be  a  clear  waste  of 
time  10  send  the  case  back  to  the  JuJge,  if 
ihe  decision  he  has  recorded  touching  the 
wtooleut  can  stand.  The  Judge  says 
'**^  in  a  suit  between  these  same  parlies, 
f%  tnhoptcttt  was  held  to  be  proved.  If 
wtibe  80,  the  plaitttlff  cottld  sue  to  re-enter 


on  the  contract  made  by  the  kubooleut.  The 
case  in  question  was  brought  under  section 
25,  Act  X.of  1859,  ^^^  ^^^  Deputy  Collector 
holding  that  the  defendant  had  not  proved  ia 
right  of  occupancy,  ordered  him  to  be  eject- 
ed. The  plaintiff,  however,  took  no  steps  tp 
enforce  his  decree,  which  has,  from  that  time 
to  this,  admittedly  remained  a  dead  letter. 

Section  2,  Act  VHI.  of  1859,  forbids  a  Civil 
Court  from  taking  cognizance  of  a  ''  suit " 
brought  on  a  cause  of  action,  &c.,  kc.  Now, 
the  Full  Bench  in  Piiillips  versus  Shibnath 
Moitro,  Special  No.,  W.  R.  118,  has  ruled  th4t 
an  application  to  eject,  brought  under  sec- 
tion 25,  Act  X.  of  1859,  is  not  a  suit.  There 
has  been,  therefore,  no  previous  suit  deter- 
mined as  between  these  parties,  and  section  2 
would  not  bar. 

The  decision  of  the  Deputy  Collector 
therefore,  in  the  suit  under  Act  X.  of  1^59, 
would  only  be  a  piece  of  evidence  in  favor  of 
the  kubooleut,  which  the  defendant  would  be 
entitled  to  rebut  in  the  present  suit.  The 
Moonsiff  has  found  the  kubooleut  not  proved, 
and  the  plaintiff  has,  we  think,  the  right  to 
have  the  Judge's  opinion  on  the  point. 

We  think  that  the  case  should  be  remand- 
ed to  him  for  that  purpose. 


The  25ih  June  1872. 

Present  : 

The  Honble  F.  B.  Kemp,  A.  G.  Macpher- 
son,  and  W.  Ainslie,  Judges, 


Decision  of  Eofj^lish  Committee— Power  of  Di- 
.  vision  Beach  to  re-consider,  review,  ^  e^t 
aside— Removal  of   MoonsifF-^Appeal— Let- 
ters Patent,  s.  15. 

Case  No.  2  of  1872. 

Appeal    under    sec  Hon    yj    0/  I  he    LeiUrs 

Patent t    dated  the   28th   December    186^, 

from     an     order     of    the     Hon'ble    Sir 

Richard  Couch,  Ki„  Chief  Justice,  dated 

the  tst  March  i8y2, 

Hurrish  Chunder  Mitter,  Petitioner. 

Baboo  Amarendranath  Chatter jte 
for  Petitioner. 

Upon  an  appeal  under  section  15  of  the  Letters  Pa- 
tent from  the  decision  of  the  Senior  Judge  of  a  Diviston 
Bench  (differing^  in  opinion  from  the  Junior  Judge),  dts- 
roissinga  petition  of  a  l^te  Moon.siff,  consplai«iog  of  his 
re^poval  from  office  by  the  English  Committee,  hbld 
that  no  Division  Bench  has  any  power  to  re-consider  or 
review  or  set  abide  a  decision  u(  the  Engli^  Committee^ 


no 
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or  to  order  the  Judgres  of  the  English  Committee  to  re- 
consider or  review  or  set  aside  their  decision. 

Quare. — Whether  an  appeal  lies  under  section  15  of 
the  Letters  Patent  from  the  decision  of  the  Senior 
Judge  in  such  a  matter  ? 


This  was  an  appeal,  under  section  15  of 
the  Letters  Patent  of  1865,  from  the  deci- 
sion of  the  Chief  Justice,  the  Senior  Judge  of 
a  Division  Bench,  who  differed  in  opinion 
from  the  Junior  Judge,  Mr.  Justice  Dwarka- 
nath  Milter,  in  the  matter  of  a  petition  of 
the  late  Moonsiff  of  Burdwan,  complaining  of 
his  removal  from  the  office  of  Moonsiff  by  a 
Resolution  of  the  English  Committee,  dated 
the  15th  September  1871,  in  the  exercise  of 
the  power  vested  in  the  Court  by  section  33 
of  the  Bengal  Civil  Courts  Act  (VL  of  1871). 
The  judgments  of  the  Division  Bench 
were  as  follows : — 

Couch,  CT".— Mr.  WoodroflFe  made  an 
application  to  this  Division  Court,  that  we 
should  re-consider  and  review  a  decision 
of  the  English  Committee,  which  was  made 
on  the  15th  of  September  1871,  by  which 
the  applicant  was  dismissed  from  employ- 
ment for  (as  Mr.  Woodroffe  described  it) 
abuse  of  his  judicial  position. 

The  grounds  upon  which  the  application 
was  made  were  similar  to  those  upon  which 
a  like  application  was  made  to  the  Court  in 
the  case  of  the  Moonsiff  of  Pollys. 

The  application  of  that  Moonsiff  has  been 
heard  by  a  Court  composed  of  five  Judges, 
and  judgment  has  been  given  that  the  appli- 
cation  should  be  refused.  The  reasons 
which  the  Court  gave  in  that  judgment,  I 
think,  are  applicable  to  the  present  case.  I 
see  no  distinction  between  the  two  cases; 
and  for  the  reasons  given  in  that  judgment, 
which  it  does  not  appear  to  me  necessary  to 
repeat  now,  it  having  been  seen  by  Mr. 
Justice  Mitter,  I  think  the  application  in 
the  present  case  ought  to  be  refused. 

Mitter y  J, — The  petitioner  in  this  case 
was  the  Moonsiff  of  Burdwan,  and  was  re- 
moved from  his  office  by  an  order  passed  by 
the  Judges  of  the  English  Committee  of 
this  Court  on  the  15th  of  September  1871. 

He  now  applies  to  us  for  a  re-consideration 
of  his  case,  urging,  among  other  grounds, 
that  the  Judges  of  the  English  Committee 
had  no  authority  to  pass  the  order  above 
referred  to,  and  that  the  said  order  is  other- 
wise invalid,  inasmuch  as  it  was  made  with- 
out hearing  him  through  his  counsel,  not- 
withstanding that  he  had  asked  for  leave  to 
be  so  heard. 

I  am  of  opinion  that  this  contention  is 
valid,  and  that  the  petitioner  is  entitled  to  a 
re-hearing. 


The  power  of  the  High  Court  to  r< 
a   Moonsiff  from  his  office  is  derived 
the  33rd  section  of  the  Bengal  Civil 
Act  (VI.  of  1871),  which  consists  of  the  U 
lowing  paragraphs : — 

I. — '*The  High  Court  may  appoint  a  Coft^ 
mission  for  inquiring  into  the  alUgd  mm 
conduct  of  anv  Moonsiff.'* 

II.—"  On  receiving  the  report  of  the  »• 
suit  of  any  such  inquiry,  the  High  Coot 
may,  if  it  thinks  fit,  remove  the  Mooiaif 
from  office  or  suspend  him,  or  redace  him  to 
a  lower  grade." 

HI.—"  The  provisions  of  Act  XXXVl 
of  1850  (for  regulating  inquiries  into  the 
behaviour  of  public  seryznla)  sJka/I  afpfy  k 
inquiries  under  this  section,  the  fmsrt 
conferred  by  that  Act  on  the  GoHrnmai 
being  exercised  by  the  High  Court" 

iV. — "  The  High  Court  may  also,  pre- 
vious  to  the  appointment  of  such  Commisskh 
suspend  any  MoonsifiP,  pending  Uie  result  of 
the  inquiry." 

y.-— "  The  High  Court  may,  without  ai^ 
pointing  any  such  Commission,  remove  or 
suspend  any  MoonsiflF,  or  reduce  him  to  a 
lower  grade." 

It  is  true  that  this  section  contemplate! 
two  classes  of  cases— one,  where  the  Hij^ 
Court  may  dismiss  or  suspend  or  degrade  i 
Moonsiff,  after  appointing  a  -CommissioD  fw 
inquiring  into  the  alleged  misconduct  witli 
which  he  is  charged ;  the  other,  where  the 
High   Court   may    dismiss    or    suspend  or 
degrade  a  Moonsiflf  without  appointing  aojr 
such  Commission.     But  I  apprehend  that,  in 
the  latter  class  of  cases  also,  there  mitst 
be  some  inquiry  of  some  kind  or  other  before 
the  High  Court  can  exercise  the  powers  mea- 
tioned   above.     The   last   paragraph  of  the 
section  says,  it  is  true,  thai  the  High  Court 
may  remove  or  suspend  a  Moonsiff  irom  )m 
office,  or  reduce  him  to  a  lower  grade  without 
appointing  a  Commission,   but  there  is  00- 
thing  whatever  in  that  paragraph  to  warrant 
the  conclusion  that,  if  the  High  Court  thinks 
fit  to  dispense   with   a  Commission,  it  cau 
dismiss  or   suspend  or  degrade  a  MoonsiS 
without  holding  any   inquiry  of  any  kin^* 
It   is  true  that    the   Moonsiffs  are  officers 
removable  at  the  pleasure  of  the  Government, 
but  there  is  nothing  in  the  section  under  our 
consideration,  at  least  as  I  read  it,  to  support 
the  proposition  that  they  are  removable  at 
the  pleasure  of  the  High  Court  also. 

The  above  conclusion  appears  to  be  fu^v 
borne  out  by  the  nature  of  the  ground  apoi^ 
which  a  Moonsiff  is  liable  to  be^^9>AX^? 
suspended  or  degraded  from  his  office  by  w^ 
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igh    Court.      Section    33,     it     should     be  , 
)(erved,   forms  part  of  Chapter  V.,  which 
headed   "  Alis/edSiince,"  and  it  is,  I  appre- 
end,  onlv  when  the  Moons-iff  is  found  guiliy 
;  some  'M, feasance,  that  the  High  Court 
in  exercise  the  powers  vested  in  it  by  that 
;ccion.     This  view  is  fully  supported,    not 
nly  by   the    two   previous   sections  of  that  ■ 
Chapter,    namely,    sections      31      and     32. 
ot  also  by  a  cornpariaon  of  the  first  and  last 
aragraphs    of    section    33,    which    embrace  1 
tie  two  classes  of  cases  above  referred   to.  ' 
jection     31      says:     "Any    District  Judge,  | 
Additional    Jadge,   Subordinate  Judge,   or 
rtoonsiff,   may,    for  any  misconducl.   be   re- 
ftoved  or  suspended  by  ihe  Local  Govern-  ! 
nent."     Section  31  merely  gives  the  power  , 
oihe  High  Court  10  suspend  a  Subordinate 
lodge  from  his  ofTice,  subject,  however,  to 
,he    condition     of    forthwith    reporting    the 
[lircum stances  of  the  suspension  to  the  Local 
Government  for  final  orders.     It  is  true  that 
the  word  "  misconduct  "  is  not  expressly  used 
in  this   section;   but,  if  we   read  it  by  the 
light  of   the    preceding  section,  as  well  as 
by  that   afforded    by   the    character  of   the 
Chapter  to  which  it  belong?,  there  can  be  no 
doubt  whatever  that  the  power  of  suspension 
thereby  vested    in  the   High   Court  can  be 
exercised    only    when    the    misconduct    oF  , 
wbich   Ihe    Subordinate   Judge    is    thought' 
goiliy  by  that  Court  is  of  such  a  nature  as  j 
U>  reader   his    immediate    suspension    from 
oHice,  pending  ihe  result  of  a  reference  to  ! 
ihc  Local  Government,  urgently  necessary,  j 
Listly,  when  we  come  10  the  two  paragraphs  , 
01  section  33,  10  which    I   have  already  re- 
ferred, the  point  is  placed  beyond  all  contro- 
wray.     The    first  paragraph    authorizes  the 
Hi^h  Court  to  remove,  or  to  suspend,  or  to 
,  degrade  a  Moonsiff  after  causing  an  inquiry 
10  be  made  into  his    "  ulleged  misconJucl" 
by  a  Commission  duly  appointed  tor  the  pur- 
P"^-     The    last   paragraph    authorizes   the 
ll'gh    Court   to    exercise     similar     powers 
"I'ithout  appointing  any  suci  Commission." 
^ow,  i£  wc  substitute  for  the  word  "such" 
the  words  for  which  it  stands,  this  paragraph 
wold  read  as  follows:     ''The  High  Court 
^^}\  without    appointing    ariy    Commission 
for  inquiring  into    the    alleged  misconduct 
"I  "  Moonsiff',  remove  or  suspend  him    or 
'educe  him   10  a    lower  grade."     The  true 
construction  of  these  two  paragraphs,  there- 
'O'e.  is  that  the  High  Court  may  or  may  not 
appoint  a  Commission  for  inquiring  into  the 
iileged  misconduct  of  a  Moonsifl  according 
'Q  !li.iiii.«^scteiion  in  each  particular  case, 
^1'  :!ie  Moonsiff  must  be  found  guilty  of  some 
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misconducl  or  misfeasance  before  the  High 
Court  can  exercise  the  powers  vested  in  it 
by  either  of  those  paragraphs.  There  Is 
nothing  whatever  in  section  33  to  justify  the 
contention  that  the  High  Court  is  authorized 
by  that  section  to  remove,  or  to  suspend,  or 
to  degrade  a  Moonsiff  on  the  ground  of  mere 
incompetency,  unless  incompetency  is  includ- 
ed within  the  word  misconducl,  which  I 
think  it  cannot  be.  A  Moonsiff  holds  his 
appointment  directly  from  the  Local  Govern- 
ment, such  Government  being  vested  by  the 
Oth  section  of  the  Act  with  the  exclusive 
power  of  appointing  Moonsiffs  alter  satisfy- 
ing itself  upon  the  nomination  made  by  the 
High  Court  as  to  whether  or  not  the  nomi- 
nee possesses  the  necessary  qaalilications, 
that  is  to  say,  the  qualifications  prescribed  by 
it  with  the  sanction  of  the  Governor- General 
in  Council;  and  although  the  I^cal  Govern- 
ment may,  for  any  cause,  and  without  hold- 
ing any  inquiry,  remove  or  suspend  a  Moon- 
si^,  or  reduce  him  to  a  lower  grade,  but 
under  powers  other  than  those  vested  in  it 
by  the  31st  section,  which  refers  to  miscon- 
duct only,  there  is  no  law  that  I  am  aware  of 
on  the  strength  of  which  it  can  be  held  that 
those  powers  have  been  delegated  to  the 
High  Court,  or  that  the  said  Court  can  re- 
move or  suspend  a  Moonsiff,  or  reduce  him  to 
a  lower  grade,  either  for  incapacity  or  for 
any  other  cause  not  amounting  to  misconduct. 
No  doubt,  if  the  High  Court  finds  that  a 
Moonsiff  is  not  competent  to  discharge  the 
duties  of  his  office,  it  may,  i(  it  thinks  tit,  bring 
the  matter  to  the  notice  of  the  Government ; 
but.  if  the  Government  chooses  to  retain  the 
Moonsiff  in  his  post,  notwithstanding  such 
report,  the  High  Court  mtost  abide  by  the 
decision.  The  power  of  the  High  Court  to 
remove  or  to  suspend  a  Moonsiff  from  his 
ofTice,  or  to  reduce  him  to  a  lower  grade, 
depends  entirely  upon  section  33  of  Ihe 
Bengal  Civil  Courts  Act ;  and,  as  that  section 
refers  to  misconduct  and  to  misconduct  only, 
I  am  unable  to  see  how  the  High  Court  can 
proceed  against  a  MoonsiS  upon  any  other 
ground  than  that  of  misconduct. 

The  argument  drawn  from  section  35, 
Act  XXXVII.  of  1850,  is  rather  in  support 
of,  than  opposed  to,  my  view.  It  is  true  that 
the  words,  "  the  powers  conferred  by  that 
Act  (namely,  Act  XXXVIL  of  1850)  on  the 
Government  being  exercised  by  the  High 
Court,  "  are  to  be  found  in  the  3rd  paragraph 
of  the  33rd  section  of  the  Bengal  Civil 
Courts  ha.  But  on  turning  to  Act  XXXVII. 
of  1850,  I  find  nothing  in  it  to  justify  the 
conclusion  that  the  authority  of  removing  ot 
39-ft 
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suspending  any  public  servant  for  any  cause, 
and  without  holding  any  inquiry  referred  to 
in  section   25    was    conferred  on    the  Gov- 
ernment hy  that  Act,      On   the    contrary, 
section  25  expressly  says  :•  ''Nothing  in  this 
Act  shall  be  construed  to  affect  the  authority 
of  Government  for  removing  or  suspending 
any  public  servant  for  any   cause  without 
holding  any  inquiry  under  this  Act."     These 
words  clearly  refer  lo  a  pre-existing  author- 
ity not  created  by  Act  XXXVII.  of  1850, 
and  show,  conclusively,  at  least  to  my  mind, 
that  that  authority  was  not   '  con/erred  on 
the  Government  by  that  Act  ;*  and,  as  the 
3rd  paragraph  of  the   33rd  section  of  the 
Bengal  Civil  Courts  Act  merely  says   that 
the  High  Court  is  to  exercise  the  powers 
con/erred  by  Act  XXXVJI.  of  1830  on  the 
GovernmejUy   the  conclusion   is   irresistible 
that  the  authority  in  question,  namely,  that 
of  removing,  or  suspending,  or  degrading,  a 
Moonsiff  for  any  cause  and  ivithout  holding 
any  inquiry  under  Act  XXXV IL  of  18^0^ 
has  not  been  vested  in  the  High  Court  by 
that  paragraph.     Indeed,  the  very  wording 
of  this  paragraph   clearly  shows  that    the 
only  power  of  Government  which  has  been 
delegated  to  the  High  Court  is  that  which 
was  conferred  on  the  Government  by  Act 
XXX Vll.  of  1850,  namely,   the  power  of 
removing,  or   suspending,  or  degrading,  a 
Moonsiff  after  holding  an  inquiry  under  that 
Act,  which  is  called  an  Act  for  inquiring 
into  the  behaviour  of  public  servants;  for 
the  said  paragraph  expressly  says  that ''  the 
provisions  of  Act  XXXVII.  of  1850  shall 
apply  to  iftquiries  made  under  this  section, 
that  is  to  say,  under  section  33  of  the  Bengal 
Civil    Courts    Act."     The    first    and    last 
paragraphs  of  section  33  are  both  of  them 
parts  of  that  section  ;  and  it  follows,  there- 
fore, that  the  High    Court  must  make  an 
inquiry   in   the   mode    prescribed    by    Act 
XXXVII.  of  1850  before  it  can  exercise  the 
powers  vested    in    it    by    either    of    those 
paragraphs,  unless  we  are  prepared  to  hold 
that  that  Court   is  authorized  by  the  last- 
mentioned  paragraph  to  find  a  Moonsiff  guilty 
of  misconduct,  without  holding  any  inquiry 
of  any  kind   whatever.     Whether  the    in- 
quiry is  to  be  delegated  to  a  Commission,  or 
to  be  made  by  the  High  Court  itself,  is  a 
matter    entirely   in   the   discretion    of    that 
Court ;  but,  because  the  paragraph  in  ques- 
tion says  that  the  High  Court  may  remove, 
or  suspend,  or  degrade  a  Moonsiff  without 
appointing    a     Commission     for     inquiring 
into    the    misconduct    with    which    he     is 
charged,  it  by  no  mea^s  follows  that  that 


Court  would  be  justified  in  so  doing  wiihom 
holding  any  inquiry  at  all.  Such  a  power  is, 
on  the  very  face  of  it,  of  a  too  arbitrary 
and  capricious  character  to  be  claimed  on 
behalf  of  a  Court  of  Justice;  and  I  see 
nothing  whatever,  either  in  the  Bengal  Civil 
Courts  Act,  or  in  any  other  law  in  force,  to 
give  the  slightest  support  to  the  contention 
that  it  has  been  vested  in  the  High  Court. 

If  the  foregoing  observations  are  correct 
as  far  as  they  go,  or,  in  other  words,  if  I  am 
right  in  holding  that  the  High  Court  is  bound 
to  make  some  inquiry  into  the  alleged  mid- 
conduct  of  the  Moonsiff  before  it  can  exer- 
cise the  powers  conferred  on  it  by  either  of 
the   paragraphs  above  referred  to,  that  in- 
quiry, whether  made  through  the  assistance 
of  a  Commission  or  otherwise,  must  be  of  a 
strictly  judicial. character,  and  it  must,  there- 
fore, be  conducted  in  the  mode  in  which  all 
other  judicial  inquiries  are  conducted,  that 
is,  after  giving  to  the  party  interested  in  ita 
result  every  reasonable  opportunity  to  defend 
himself  either  in  person  or  by  counsel  as  be 
shall   prefer.     The  words   ''High   Courr 
used  in  the  33rd  section  of  the  Bengal  Civil 
Courts  Act  ought  to  be  interpreted  to  mean 
the  High  Court  acting  in  its  judicial  capa- 
city ;  and  the  very  nature  of  the  ground  upon 
which  alone  that  Court  can  proceed  against 
a  Moonsiff,  clearly  shows  that  every  action 
taken  by  it  under  that  section  must  be  taken 
in   a  strictly  judicial   manner.     To  find  a 
person  guilty  of  misconduct,  otherwise  than 
in  a  judicial  manner,  is  not  the  province  of  a 
Court  of  Justice;  nor  do  I  see  any  reason 
whatever  why  the  High  Court,  exercising  tbe 
functions  of  a  Court  of  Justice,  as  it  most 
do  in  every  case  which  comes  before  it  under 
the  section  above  referred  to,  should  find  a 
Moonsiff  guilty  of  misconduct,  and  then  re- 
move him  from  his  oifice,  without  giving  hio 
every  reasonable  opportunity  to  be  heard  by 
his  counsel  if  he  wishes  to  be  so  heard.   1 
have  already  shown  that,  whether  the  inqniry 
is  made  with  or  without  the  assistance  of  a 
Commission,  the  procedure  adopted  must  be 
that  prescribed  by  Act  XXXVIL  of  1850 
for  regulating  inquiries  into  tbe  hehavifit^ 
of  public  servants ;  and,  if  this  is  conceded, 
the  right  of  the  Moonsiff  to  defend  himself 
by  counsel  would  seem  to  follow  as  a  neces- 
sary consequence.    If  the  High  Court  dele- 
gates  the  inquiry  to  a  Commission  iii  we 
first  instance,  there  can  be  no  doubt  whatever 
that  the  Moonsiff  would  be  entitled  toappeif 
before  the  Commissioners,  either  in  person,  or 
by  counsel,  as  he  shall  think  ,(^Ni^&|S^ 
Sections  11,  13  and  15  of  Act  XXXVIlo* 
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1S50  appear  to  ms  to  be  conclusive  on  this 
point.    Nor   do  I  see  any  reason  why   the 
sune  privilege  shoald  not  be  conceded  to  him 
when  his  case  comes  before  the  High  Coart 
after  the  Commissioners  have  submitted  their 
report.    Whether    the    Government    would 
allow  such  a  privilege  or  not  appears  to  be  a 
different  question  altogether ;  but  as  the  High 
Court  is  bound  to  decide  the  case  judicially, 
all  its  proceedings  must  be  of  a  strictly  judi- 
cial character.     The  report  of  the  Commis- 
sioners might  be  either  in  favor  of  the  Moon- 
siff  or  against  him,  but,  in  either  case,  it  is  for 
the  High  Court  to  pass  the  final  decision 
\v*hich  may  be  either  in  accordance  with,  or 
contrary  to,  that  report.     Why,  then,  are  we 
to  hold  that  the  Moonsiff  is  not  entitled  to  be 
heard  by  counsel  when  his  case  is  taken  up 
by  the  High  Court  for  final  disposal,  contrary 
to  the  rule  which  is  invariably  adopted  in  all 
other  cases  in  which  a  Commission  is  ap- 
pointed by  a  Court  of  Justice?     A  pleader 
of  the  Moonsiff *s  Court  cannot  be  deprived 
of  his  right  to  practise  without  being  allow- 
ed to  defend  himself  by  counsel  both  in  the 
lower  Court  and  in   this  Court;  and  it   was 
only  the  other  day  that  Mr.  justice   Mac- 
pherson  and  myself  were  obliged  to  follow 
that  rule  in  four  cases  which  were  sent  up  by 
the  Judge  of   Chittagong,   with   his  report 
recommending  the  dismissal  of  some  of  the 
pleaders  of  his  Court.     The  same  rule  holds 
good  in  the  case  of  Attorneys  and  Advocates ; 
aad  I  see  no  reason  whatever  why  a  judicial 
officer  occupying  the  position  of  a  Moonsiff 
shoald  he  removed  from  his  ofHce  upon  the 
report  of  a  Commission,  without  being  per- 
mitted to  show   by   his   counsel    that    that 
report,  which  is  by  no  means  final  and  con- 
clusive, ought  not  to  l)e  acted  upon  by  the 
Court.    Suppose,    for    instance,     that    the 
report  of  the  Commissioners  is  in  favor  of 
the  Moonsiff,  there  is  nothing  whatever  in 
the  Bengal  Civil  Courts  Act  to  prevent  the 
High  Court  from  taking  a  different  view  of 
the  case,  the  whole  record  of  which  must  be 
sent  up  to  that  Court  by  the  Commissioners 
Dnder  the  express  provisions  of   the   21st 
sjciiDn  of  Act  XXXVU.  of  1850.     Can  it;  be 
contended  that   even  in   such   a    case    the 
Moonsiff  would  not  be  entitled  to  be  heard 
before  the  High  Court  by  his  counsel  if  he 
wishes  to  be  so   heard?     As  for  the  other 
class  of  cases  in  which  the  High  Court  may 
^t  think  fie  to  appoint  a  Commission,  the 
Moonsiff *s  right  to  be  heard  by  counsel  ap- 
pears to  be  beyond  all  question.     All    in- 
^A^wmwle  by  the  High  Court  in  such  cases 
nJttst  be  made  by  it  in  the  mode  prescribe  J 


by  Act  XXXVII.  of  1S50,  under  the  express 
provisions  of  the  3rd  paragraph  of  the  53rd 
section  of  the  Bengal  Civil  Courts  Act; 
and  the  Moonsif¥  would,  therefore,  be  en- 
tided  to  defend  himself  either  personally  or 
by  counsel  according  to  the  nth,  13th,  and 
15th  sections  of  the  former  Act,  which  have 
been  already  referred  to  in  an  earlier  part  of 
this  judgment.  The  independence  of  the 
judicial  office,  whether  high  or  low,  is  one 
of  the  most  essential  elements  of  success  in 
the  administration  of  justice ;  and  if  a  paU 
try  case  of  Special  Appeal  worth  a  few 
rupees  cannot  be  disposed  of  by  a  regularly 
constituted  Division  Bench,  and  without 
giving  every  reasonable  opportunity  to  the 
parties  concerned  to  protect  their  respective 
interests  either  personally  or  by  counsel  as 
they  shall  think  fit,  I  am  wholly  unable  to 
see  why  the  same  mode  of  procedure  shall 
not  be  adopted  in  a  ^se  involving  the  dis* 
missal  of  a  Moonsiff,  when  it  is  beyond  all 
question  that  such  dismissal  is  a  matter  of 
the  gravest  importance,  not  only  to  the  Moon-^ 
siff  himself,  but  also  to  the  public  at  large. 
If  a  Moonsiff  is  to  be  found  guilty  of  mis- 
conduct without  being  allowed  the  fullest 
opportunity  to  defend  himself  in  the  mode  in 
which  all  other  persons  similarly  accused  are 
allowed  to  defend  themselves  before  the 
Court  by  which  they  are  tried,  the  result 
would  inevitably  be  to  deter  the  best  men 
from  accepting  the  post,  and  such  a  result 
would,  in  my  opinion,  be  nothing  less  than  a 
public  calamity. 

Applying  the  preceding  observations  to 
the  facts  of  the  present  case,  the  order  com- 
plained of  by  the  petitioner  appears  to  me  to 
have  been  made  without  authority,  and  in  a 
manner  contrary  to  law.  I  do  not  wish  to 
express  any  opinion  upon  the  merits  of  the 
case,  but  I  feel  myself  constrained  to  say 
that  the  learned  Judges  of  the  English  Com- 
mittee had  no  power  to  pass  the  order  in 
question.  The  functions  vested  in  the  High 
Court  under  the  Bengal  Civil  Courts  Act 
are,  as  I  have  already  shown,  of  a  strictly 
judicial  character ;  and  I  do  not  see  how  the 
English  Committee,  which  was  appointed  by 
the  Court  for  the  discharge  of  certain  minis- 
terial duties,  could  exercise  those  functions, 
particularly  in  the  mode  in  which  they  have 
been  exercised  by  it  in  the  present  case,  that 
is  to  say,  without  hearing  the  petitioner  by 
his  counsel,  notwithstanding  his  application 
for  leave  to  be  so  heard.  It  is  true  that 
"the  High  Court  miy,"  under  the  I3ih  sec- 
tion of  the  24  and  25  Vic,  c.  104,  **  pro- 
vide by  its  oivn  rules  for  the  exercise  by 
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one  or  more  Judges,  or  by  Division  Benches 
constituted  by  two  or  more  Judges  of  the 
said  Court,  of  the  Original  Appellate  Juris- 
dictions vested  in  such  Court  in  such  manner 
as  may  appear  to  such  Court  to  be  conve- 
nient for  the  due  administration  of  justice." 
But  there  was  no  rule  made  by  this  Court 
authorizing  the  English  Committee  to  exer- 
cise the  judicial  powers  vested  in  the  Court 
by  the   33rd  section  of  the  Bengal    Civil 
Courts  Act,  or  to  exercise  them  in  the  man- 
ner in  which  they  have  been  exercised  by 
that  Committee  in  thi^  particular  case,  name- 
ly, without    hearing    the   petitioner   by   his 
counsel  notwithstanding  that   he  desired  to 
be  so  heard.    I  do  not  mean  to  say  for  one 
moment  that  it  is  at  all  necessary  for  the  due 
administration  of  justice  that  cases  of  this 
description  should  be  heard  by  all  the  Judges 
of  the   Court.      Such  a  course  would    be 
extremely  inconveniecg.     Nor  do  I  see  any 
reason  for  its  adoption  when  cases  of  equal 
or  even  of  greater  importance  are  daily  heard 
and  determined  by  Division  Benches  of  this 
Court    constituted    by    two    Judges    only. 
Were  it,  therefore,  merely  for  the  absence  of  a 
formal  rule,  empowering  the  learned  Judges 
who  sat  in  the  English  Committee  to  exercise 
the  jurisdiction  vested  in  this  Court  by  the 
Bengal  Civil  Courts  Act,  I  would  have  felt 
great  reluctance  to  question  the  validity  of 
their  order.      But  the  case  assumes,  in  my 
opinion,  quite  a  different  aspect  when  it  is 
borne  in  mind  that  those  learned  Judges  did 
not  deal  with  it  in  the  mode  in  which  it 
would  have  been  dealt  with  by  a  duly  con- 
stituted Division  Bench  of  this  Court,  that  is 
to  say,  in  open  Court,  and  after  due  opportu- 
nity being  given  to  the  petitioner  to  defend 
himself  either  in  person  or  by  his  counsel 
according  to  the  practice  invariably  observed 
in  all  judicial  proceedings.     I  am  by   no 
means  prepared  to  accede  to  the  proposition 
that  the  mode  in  which  parties  interested  in 
such  proceedings  are  entitled  to  be  heard  is  a 
matter  entirely  in  the  discretion  of  the  Court. 
1  take  it  to  be  a  general  rule  of  law  that 
every   such   party  is  entitled  to   be  heard 
by  his  counsel,  if  he  wishes  to  be  so  heard, 
unless  there  is  some  positive  legislative  pro- 
vision to  the  contrary ;  and  I,  therefore,  think 
that  no   Division  Bench  of  this  Court  can 
refuse  to  hear  counsel  in  any  case  which 
comes  before  it  judicially  according  to  its 
own  views  of  expediency  and  convenience. 
Conceding,  however,  that  the  mode  of  hear- 
ing is  in  the  discretion  of  the  Court,  that 
discretion  can   be    exercised   only   by   the 

general  body  of  Judges  of  which  the  Court 


is  composed,  and  it  must  further  be  embodied 
in  some  rules  framed  by  the  Court  at  large 
under  the  powers  vested  in  it  by  the  13th 
section  of  the  24  and  25  V^ic,  c.  104, 
which  has  been  already  referred  to  io  a  pre- 
ceding part  of  this  judgment.  I  have  al- 
ready said  that  there  is  no  reason,  in  mj 
opinion,  why  a  Moonsiff  who  is  charjg^cd  with 
siich  misconduct  as  would  render  him  liable 
to  be  removed  from  his  office,  should  oot 
have  the  same  privilege  in  the  matter  of 
hearing  as  that  which  is  conceded  to  a  pleader 
of  his  Court.  But,  if  any  distinction  \$  to 
be  made  in  this  respect  between  the  two 
cases,  that  distinction  can  be  made  only  bj 
the  Court  at  large,  and  not  by  the  Englidi 
Committee  which  was  appointed  by  it  merely 
for  the  discharge  of  certain  duties  of  a  pure!/ 
ministerial  character. 

I  am  aware  that  a  similar  point  has  beea 
decided  in  a  different  way  in  the  case  of  the 
Moonsiff  of  Pollas  which  has  been  recent)/ 
heard  by  a  Bench  of  five  Judges  ;  but,  with 
the  greatest  deference  to  those  learned 
Judges,  I  feel  myself  bound  to  say  that,  for 
the  reasons  above  staled,  I  am  unable  to  con- 
cur in  the  view  taken  by  them.  I  wish 
merely  to  add  that  there  is  no  authority  that 
I  am  aware  of  which  renders  it  obligatory 
upon  me  to  follow  thit  decision  when  I  am 
not  prepared  to  accede  to  the  grounds  upon 
which  it  is  based. 

The  mailer  came  on  for  argument  on  iht 

igth  June  1872, 
Macpherson,  7.— What  are  we  to  consider 
to  be  the  nature  of  the  present  proceeding ; 
and  what  is  the  nature  of  the  order  soo^t 
from  us  ?  Suppose,  the  Court  were  now  to 
make  an  order  in  favor  of  the  petitioner, 
how  is  it  to  be  carried  out.^  The  prayer  of 
your  petition  was  that  the  Court  "  will  be 
pleased  to  re-consider  and  review  their  said 
resolution.'*  The  resolution  is  one  of  four 
Judges  of  the  Court.  What  power  has  a 
Division  Bench  either  to  review  or  set  aside 
their  order } 

Ainslie,  J.—li  you  say  that  this  was  an 
application  for  a  review,  it  is  not  appealable 
by  virtue  of  the  decision  in  12  Weekly  Re- 
porter 459,  where  it  was  held  that  an  order 
passed  by  the  Senior  of  two  Judges  01  a 
Division  Bench  who  differed  in  opinion, 
dismissing  an  application  for  the  review  01 
their  judgment,  is  not  appealable,  such  an 
order  not  being  a  judgment  within  the  mean- 
ing of  section  15  of  the  Letters  Patent. 

Macpherson,  7.— The  Moonsiffhasbeen 
removed  from  the  service  of  G^wrnmP'H' 
No  order  can  now  be  made  by  the  Court. 
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Baboo  Amarendranath  Chatter  jet. — Your 
Lordships  can  make  this  order  that  the  pro- 
ceedings of  the  English  Committee  are  illegal. 
MacphersoHy  J. — Under  what  law  has  any 
Division  Bench  power  to  review  the  decision 
of  the  English  Committee  ? 

Baboo  Amarendranath  Chatterjee. — I  do 
BOt  mean  to  say  that  matters  which  come 
generally  or  properly  before  the  English 
Committee  would  be  open  to  review  before  a 
Division  Bench. 

Ainsli'e,  J, — The  Division  Bench  gets  its 
power  in  appellate  cases  only.  This  was  not 
an  appeal. 

Macpherson,  J. — What  order  would  you 
wish  as  to  make  ? 

Baboo  Amarendranath   Chatterjee. — That 

the  Moonsiff  was  entitled  to  be  heard  by  counsel. 

Ainsliet  J. — Where  is  the  authority  for 

a  Division  Bench  interfering  with  an  order 

of  the  English  Committee  in  such  a  case  t 

MacphersoTiy    J, — In    the    case    of    the 
MoonsiS  of  Pollys  a  different  course  was 
followed.    The  Moonsiff  of  Pollys   having 
been  dismissed  by  the  English  Committee, 
an  application  was  made  to  the  Chief  Justice 
and  Mr.  Justice   Glover   who  were  sitting 
as  a  Division    Bench,   and  who  %Tere  two 
of  the  Judges  who  formed  the  English  Com- 
mittee.   The     Chief    Justice    brought    the 
whole  of  the  English  Committee  to  sit  with 
him  when  he  heard  the  application,  and  that 
application  was  accordingly  heard    by  the 
whole  English  Committee.     They,  being  the 
Commiuee  who  actually   made  the  order, 
were  fully  competent,  if  they  thought  it  neces- 
sary, to  review  their  order.     But  that  is  quite 
a  different  course  from  what  is  now  proposed. 
Baboo  Amarendranath   Chatterjee. — Your 
Lordships  will  see  from  the  judgments  of 
the  Chief  Justice  and  of  Mr.  Justice  Mitter 
that,  in  deciding  the  case,  they  felt  no  doubt 
as  to  whether  they  had  jurisdiction  in  the 
matter  or  not. 

Ainslie,  y, — Why  should  we  say  that  the 

Division    Bench    consisting    of    the    Chief 

justice  and   Mr.  Justice   Mitter  had  more 

jurisdiction  than  the  Division  Bench  consist- 

t    mg  of  the  English  Committee  ? 

Macpherson^  J. — I  cannot  conceive  what 
\     order  we  can  make.     You  forget  the  cir- 
cumstances under  which  this  application  was 
cnteruined  by  the  Chief  Justice. 

^ahoo  Amarendranath  Chatterjee, — Sup- 
pose the  English  Committee,  not  having 
power  to  deal  with  the  case,  assumed  that 
power,. and  dismissed  a  Moonsiff  from  office, 
'**'M1  RTRlie  have  power  to  apply  to  a  Divi- 
sion Bench  to  quash  that  order  ? 


Atnslie,  J. — It  would  appear  from 
Broughton's  Civil  Procedure,  p.  704,  that 
Division  Benches  were  appointed  to  the 
regular  appellate  work  of  the  Court.  I 
maintain  that  no  Division  Bench  has  any 
jurisdiction  in  the  matter,  or,  at  all  events, 
can  at  present  entertain  this  question. 

Baboo  Amarendranath  Chatterjee, — 
There  is  nothing  in  the  law  or  in  the  rules 
of  this  Court  by  which  the  Judges  can  dele- 
gate or  have  delegated  such  a  power  to  the 
English  Committee. 

Macpherson,  7'-— The  English  Committee 
may  not  have  jurisdiction.  At  the  same 
time,  the  Division  Bench  has  no  power  to 
interfere.  What  could  be  the  possible  re- 
sult of  this  application  ?  We  have  no  power 
to  order  him  to  be  restored. 

Baboo  Amarendranath  Chatterjee. — 
There  are  several  cases  in  which  persons 
removed  from  office  have  been  restored. 

Macpherson,  J. — What  difference  is  there 
between  the  powers  of  a  Division  Bench  and 
those  of  the  English  Committee?  The 
point  of  objection  is  whether  one  part  of  the 
Court  has  power  to  interfere  with  another. 

Baboo  Amarendranath  Chatterjee. — The 
English  Committee  is  not  such  a  part  of  the 
High  Court.  No  such  power  has  been  dele- 
gated to  it.  The  functions  delegated  to  it  do 
not  embrace  this  power  of  removing  a  Moon- 
siff.^ 

Kemp,  J. — Then  you  contend  that  the 
whole  of  the  Judges  are  to  sit  in  every  case 
in  which  a  Moonsiff  is  concerned. 

Baboo  Amarendranath  Chatterjee. — I  do 
not  say  the  whole  of  the  Judges,  but  a  Bench 
of  the  Judges. 

Ainslie,  J. — But  may  not  this  Bench  be 
the  Bench  ordinarily  known  as  the  English 
Committee  t  ^ 

Baboo  Amarendranath  Chatterjee. — I  con- 
tend that  the  English  Committee  is  not  a 
Bench  of  the  Court,  and  that  all  orders  of 
dismissal  made  by  it  are  unwarrantable. 

Macphersony  J. — That  may  be  so ;  but,  as 
I  have  already  stated,  we  have  no  power  to 
interfere. 

Ainslie,  J. — The  moment  you  say  that  your 
application  before  the  Chief  Justice  and  Mr. 
Justice  Mitter  was  one  for  a  review  of 
judgment,  it  is  clear  that  there  is  no  right  of 
appeal.  As  a  matter  of  fact,  under  Act  VilL 
of  1859,  Mr.  Justice  Mitter  was  debarred 
from  expressing  any  opinion.  But,  admitting 
that  he  had  the  power,  we  have  no  power  to 
interfere,  because  it  has  been  ruled  that  no 
appeal  will  lie  in  such  a  case. 

Baboo  Amarendranath  Chatterjee. — The*" 
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the  effect  of  your  Lordships*  order  will  be  to 
quash  the  whole  of  the  proceedings. 

Aindie,  J, — The  effect  will  be  to  quash  this 
appeal. 

Baboo  Amarendranath  ChatUrjee. — If 
your  Lordships  will  treat  this  as  an  application 
for  review,  then,  of  course,  I  have  nothing  to 
urge  against  the  conclusion  of  your  Lordships 
that  no  appeal  will  lie. 

Ainsliti  y. — Then,  in  what  other  light  do 
you  say  we  should  look  upon  the  application^? 
The  case  in  the  12  Weekly  Reporter  459 
decided  that,  upon  a  difference  of  opinion  on 
a  review,  there  was  no  appeal  under  section 
1 5  of  the  Letters  Patent. 

Baboo  Amarendranath  Chatter} ee. — I 
contend  that  the  appeal  will  lie.  Whether 
your  Lordships  treat  this  as  a  judgment  upon 
an  application  for  review,  or  as  a  judgment 
upon  a  substantive  application,  it  was  a  judg- 
ment within  the  meaning  of  section  15. 
There  being,  therefore,  a  judgment,  and  there 
being  a  difference  of  opinion  between  the  two 
Judges  who  tried  the  case,  an  appeal  lies  to 
this  Court. 

Macpherson^  J, — Where  is  the  law  which 
gives  a  Division  Bench  power  to  review  an 
order  of  the  English  Committee  ? 

Baboo  Amarendranath  Chatter jee, — The 
law  which  gives  the  High  Court  power  to 
set  aside  any  illegal  order.  Then,  again, 
when  the  appeal  was  registered,  no  objection 
was  taken.  [Ainsiie,  J. — By  whom  was  no 
objection  taken ;  by  the  Deputy  Registrar  ?] 
No,  these  appeals  under  section  1 5  are  laid 
before  the  Chief  Justice.  I  do  not  think 
that  this  application  should  be  treated  as  a 
review  within  the  meaning  of  Act  VIII.  of 
1859;  and  my  view  will  be  supported  by 
the  fact  that  the  contention  before  the  Divi- 
sion Bench  that  the  English  Committee  had 
no  jurisdiction  would  be  primd  facie  incom- 
patible with  the  notion  that  this  was  an 
application  for  a  review.  Besides,  ordinarily, 
an  application  for  review  under  Act  VIII.  is 
made  before  the  same  Judges  who  tried  the 
case ;  and,  although  the  word  review  happens 
to  be  mentioned  in  the  petition,  your  Lordships 
ought  not  to  consider  that,  simply  because  of 
the  use  of  that  word  in  the  petition,  it  was 
a  petition  of  revi^^w. 

Macphei'son,  J. — What  do  you  mean  by 
review  P 

Baboo  Amarendranath  Chatterjee. — A 
re-consideration  of  the  matter.  I  will  admit 
that  the  word  review  is  not  properly  used. 
But  a  mere  inaccuracy  In  the  use  of  a  word 
ought  not,  I  submit,  to  determine  the  fate  of 
this  application.    The  questions  raised  by 


your  Lordships  are,  /x/,  whether,  this  havioj 
been  a  petition  of  review,  and  the  Judg( 
having  differed,  an  appeal  will  He  from  tb( 
decision  of  the  Senior  Judge  ;  2ndiyy  wbeth( 
a  Division  Bench  of  this  Court  consisting 
two  Judges  can  review  an  order  of  the  Engii 
Committee  ?  As  to  the  i  st  question,  I  contenc 
that  the  application  before  the  Chief  Justice 
and  Mr.  Justice  Mitter  was  not  an  applicaiic 
to  review  a  judgment  of  the  English  Comj 
miltee.  Although  a  strictly  literal  constraci 
tion  of  the  terms  of  the  petition  may  favc 
chat  view,  yet,  if  your  Lordships  will  look 
the  real  nature  of  the  contention  before  ib( 
Division  Bench,  and  consider  that  that  conteoj 
tion  was  that  the  English  Committee  bad  d( 
jurisdiction  to  decide  this  case,  I  am  confidenj 
that  your  Lordships  will  agree  with  me  ths 
this  was  not  a  petition  of  review  in  ax 
ordinary  case  between  party  and  party  unde 
Act  VIII.  It  was  a  substantive  applicatic 
complaining  that  the  English  Committee bac 
taken  upon  themselves  and  assumed  a  jurii 
diction  not  under  the  law ;  that  their  wbol 
proceedings  were  ultra  vires  ;  and  ibat  tbeii 
order  should  be  declared  a  nullity ;  and  tba 
the  Court  would  appoint  a  Division  Beocl 
to  try  this  particular  case.  There  had  reallj 
been  no  Division  Bench  charged  with  tl 
duty  of  deciding  these  cases  by  virtue  of  i^ 
power  given  to  this  Court  under  s.  33,  Act  Vl| 
of  1 87 1.  The  English  Committee  was  w 
so  charged. 

Kemp,  7.— You  had  belter  first  gel  owi 
the  point  that  no  appeal  lies,  and  then  go  int" 
the  question  of  the  functions  of  the  Englis 
Committee. 

Baboo  Amarendranath  Chatterjee.'-'Th^ 
will  depend  upon  the  way  in  which  your  Lord- 
ships look  at  the  application.  If  your  Lord- 
ships look  at  it  as  a  substantive  application, 
then  I  submit  that  an  appeal  will  lie. 

Kemp,  7.— Both  the  Chief  Justice  and 
Mr.  Justice  Mitter  treat  it  as  an  application 
for  re-consideration  and  review. 

Baboo  Amarendranath  ChatterJee,--'B\A 
it  was  an  application  to  re- consider  and  re- 
view a  resolution,  and  was  in  no  way  an 
application  for  a  review  of  judgment  witbm 
the  technical  meaning  of  Act  VlII. 

Ainslie,  7.— But  suppose  that  this  was  a 
substantive  application,  and  you  got  an  order, 
how  can  it  be  carried  out  ?  The  former 
order  of  dismissal  has  been  carried  out. 

Baboo  Amarendranath  C hatter ja^-^^ 
Court  of  Queen's  Bench  has  often  issoed  a 
mandamus  to  restore  a  person  who^^hw^^ 
illegally  removed.  /* 

Macpherson,  7.— Do  you  mean  to  say  thtf 
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one  Judge  of  the  Court  of  Queen's  Bench 
has  issued  a  mandamus  to  restire  a  person 
who  has  been  removed  by  the  order  of 
anolher  Judge  of  the  same  Court? 

Baboo   Amarendranath   Chatierjee, — I  do 
not  know  how  that  may  be.     But  I  will  not 
farther  deuin  your  Lordships.     My  principal 
ground   is   that  the  contention   before  the 
Division  Bench  was  that  the  English  Com- 
mittee had  no  p6wer  to  remove  my  client; 
that  the  application  was  not  one  for  review, 
but  was  a  substantive  application;  and  that, 
even  if  it  could  be  treated  as  a  petition  of 
review,    the    decision    in    the    12    Weekly 
Reporter  pointed  out  by  Mr.  Justice  Ainslie 
will  not  apply  to  the  case,  because  this  is  a 
i  case  which  is  removed  from  the  ordinary 
classes  of  cases. 

The  judgment  of  the  Court  was  delivered  as 
foU^vs  on  the  2$ih  June  i8y2  by — 

Macpherson,  J, — By  an  order  made  on  the 
i5ih  of  September  1871  by  '*  the  English 
Committee,"  consisting  of  four  Judges,  of 
whom  the  late  Officiating  Chief  Justice  was 
one,  Baboo  Hurrish  Chunder  Mitter,  the 
MooDsii!  of  Burdwan,  wasr  removed  from  his 
office  of  Moonsiff . 

Baboo  Hurrish  Chunder  Mitter  subsequent- 
ly presented  a  petition  to  the  Court,  praying 
that  the  *^  Court  will'be  pleased  to  re-consider 
and  review  their  said  resolution." 

This  petition  was  presented  to,  and  heard 

bj,  the  firit  Bench,  a  Division  Court,  then 

consisting    of    the   Chief  Justice  and   Mr. 

Justice  Dwarkanath  Mitter,   and  judgment 

was  (^served.     Shortly  thereafter,  a  similar 

application  was  made  to  the  same  Bench 

(which  on  that  occasion  consisted  of  the 

Chief  Justice  and  Mr.  Justice  Glover),  in  the 

case  of  the  Moonsiff  of  Pollys,  who  also  had 

been  recently  dismissed  under  an  order  of  the 

English  Committee.     The  application  of  the 

latter  Moonsiff  was  eventually  heard  by  a 

Court  composed  of  five  Judges,  and  it  was 

refused  by  the  unanimous  judgment  of  the 

Coart. 

The  Chief  Justice  subsequently  held,  in 
Baboo  Hurrish  Chunder  Mitter's  case,  that  the 
reasons,  which  the  Court  gave  in  its  judgment 
»n  the  case  of  the  Moonsiff  of  Pollys,  applied 
^ibecaseof  Baboo  Hurrish  Chunder  Mitter, 
and  that  his  application  also  ought  to  be  dis- 
missed. Mr.  Justice  Mitter  held  that  the 
^nglish  Committee  had  no  authority  to  pass 
^  order  of  removal,  that  the  order  was 
inva^,  and  that   the  petitioner  was  entitled 

^Oare^iearing. 

J|J^"^ccofaance  with  the  decision  of  the 

^wf  Jtistice,  the  application  was  dismissed  ; 


and  the  petitioner  now  appeals,  claiming  the 
right  to  appeal  under  section  15  of  the 
Charter. 

Putting  on  one  side  the  question  whether 
the  decision  of  the  Chief  Justice  in  this 
matter  is  a  judgment  within  the  meaning  of 
section  15  from  which  an  appeal  lies,  it 
appears  to  ui  that  there  is  another  and  fatal 
preliminary  objection  to  the  whole  application 
of  the  petitioner,  which  renders  the  proceed- 
ings he  has  taken  wholly  bad,  and  makes  it 
unnecessary  for  us  to  enter  now  into  the 
merits  of  the  questions  he  desires  to  raise 
before  us. 

Having  been  removed  from  his  office  by  a 
resolution  or  order  of  four  Judges  of  the 
Court  (the  English  Committee),  the  petitioner 
has  applied  to  a  Division  Bench  consisting  of 
two  other  Judges  of  the  Court,  praying  the 
Court  to  review  and  re-consider  the  reso- 
lution which  removed  him.  But  it  is  quite 
clear  that  no  Division  Bench  has  any  power 
to  re-consider  or  review  or  set  aside  a  decision 
of  the  English  Commiitee,  or  to  order  the 
Judges  of  the  English  Commiitee  to  re-con- 
sider or  review  or  set  aside  their  decision  ; 
and  that  no  order  which  the  first  Bench  could 
have  made,  or  which  we  now  can  make,  could, 
by  any  possibility  restore  the  appellant,  or 
render  it  incumbent  on  the  English  Commit- 
tee to  review  their  proceedings.  That  being 
so,  the  petitioner's  application  is  wrongly 
conceived,  and  must  be  wholly  infructuous. 
We  therefore  decline  to  enter  into  the  merits 
of  his  case. 

It  is  said  that  the  Chief  Justice,  by  hear- 
ing  the  petitioner,  showed  that  he  considered 
the  application  was  one  which  the  petitioner 
was  entitled  to  make.  But,  if  the  circum- 
stances under  which  the  application  was  heard 
are  borne  in  mind,  it  will  be  seen  that  no 
such  inference  can  fairly  be  drawn  from  the 
fact  of  the  petitioner  having  been  heard. 
Before  expressing  any  opinion  on  the  case  of 
Baboo  Hurrish  Chunder  Mitter,  the  Chief 
Justice,  in  the  matter  of  the  MoonsiflP  of 
PoUsLs,  in  order  that  the  question  of  the 
regularity  or  otherwise  of  the  proceedings  of 
the  English  Committee  might  be  finally 
determined,  referred  the  application  to  a 
Court  of  ^^^  Judges  consisting  of  himself 
and  the  four  surviving  members  of  the  Eng- 
lish Committee  by  whom  the  Moonsiff  of 
PoUas  had  been  dismissed.  That  Bench, 
being  composed  of  the  members  of  the 
English  Committee,  whose  decision  was  ob- 
jected to,  could  and  would,  of  course,  have 
reviewed  their  decision,  if  thev  had  thought 
any  injustice  had  been  done. 
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The  Chief  Justice,  considering  (as  is 
usaally  considered  by  the  Judges  of  this 
Court)  that  the  unanimous  decision  of  a 
Bench  of  five  Judges  must  be  taken  as  con- 
clusive on  the  questions  disposed  of  by  it, 
and  considering  (as  is  the  fact)  that  the 
application  of  the  present  petitioner  was 
clearly  governed  by  the  decision  of  the 
live  Judges  in  the  Pollas  Moonsiff's  case, 
simply  decided  that,  for  the  reasons  given  in 
the  Pollis  Moonsifif's  case,  the  application 
must  be  dismissed.  It  never  became  neces- 
sary for  the  Chief  Justice  to  consider  what 
order  in  particular  the  Division  Court,  of 
which  he  was  a  member,  could  make  which 
would  benefit  the  appellant.  There  is  nothing 
therefore,  in  the  mere  fact  of  his  having 
heard  the  petitioner  before  he  dismissed  the 
application,  which  in  any  degree  shows  that 
the  Chief  Justice  meant,  either  directly  or 
indirectly,  to  decide  that  a  Division  Bench 
could  make  any  order  setting  aside  or  alter- 
ing a  decision  of  the  English  Committee,  or 
could  compel  the  English  Committee  to 
review  their  proceedings. 

It  is  urged  that  we  ought  not  to  deal  with 
this  matter  strictly,  or  to  treat  it  as  if  it  were 
supposed  to  be  technically  an  application  for 
review  of  judgment  such  as  may  be  made 
under  the  Civil  Procedure  Code.  But,  whe- 
ther we  look  at  the  case  strictly  or  other- 
wise, we  find  that  the  petitioner's  object  is 
always  one  and  the  same,  to  obtain  a  re-hear- 
ing of  his  case,  and  a  re-consideration  of 
those  matters  which  have  already  been 
considered  by  the  English  Committee  of 
four  Judges,  who,  having  considered  them 
carefully  and  fully,  ordered  the  petitioner  to 
be  removed  from  office.  Whether  the  proce- 
dure of  the  English  Committee  and  their 
final  order  were  legal  and  valid,  or  otherwise, 
there  the  order  is ;  and  there  is  nothing  in 
the  Charter  which  authorizes  us,  or  any 
other  Division  Court,  to  review  or  re-con- 
sider it,  or  to  set  it  aside. 

Supposing  we  were  to  say  that  the  appellant 
should  have  been  dealt  with  in  a  manner 
differing  from  that  in  which  he  was  dealt 
with,  in  what  respect  would  he  be  benefited  ? 
His  position  would  be  exactly  what  it  is  now, 
and  he  would  be  no  nearer  restoration  than 
he  is  at  present. 

The  petitioner's  application  being  entirely 
wrongly  conceived  and  inofficious,  we  dismiss 
this  appeal. 


The  25th  June  1872. 

Present: 

The  Hon*bIe  Louis  S.  Jackson  and 
W.  Markby,  yudges. 

Lease— Forfeiture — Damages— -Salt— Waiver- 
Receipt  of  Rent —  Evidence  —  Objection- 
Appeal  to  Hifirh  Court— Amonnt  or  Vaise 
below  Rs.  5,000. 

Case  No.  171  of  1871. 

Regular  Appeal  front  a  decision  passed 
by  the  Subordinate  Judge  of  Tipperah^ 
dated  the  r^th  May  i8yi. 

Chunder  Nath  Misser  and  another  (Plaintiffs), 

Appellants^ 

versus 

Sirdar  Khan  and  others  (Defendants), 
Respondents, 

Mr.  Woodroffe  and  Baboos  Kalee  Mohun 
Doss  and  Door g a  Mohun  Doss  for 
Appellants. 

The  Advocate-General  and  Baboos  Chunder 
Madhub  Ghose  and  Nullit  Chimder 
Sen  for  Respondents. 

There  is  nothing  incompatible  in  the  two  remedies  of 
damages  and  forfeiture  for  brea'ch  of  the  condttioas  of 
a  lease. 

Where  there  is  an  obligation  (as  in  this  case  by  t 
lessee)  to  do  several  successive  acts,  the  obligation  a 
broken  if  any  one  of  the  acts  is  omitted  when  the  tirac 
for  its  performance  comes.  The  lessee  is  not  obligw 
to  wait  until  the  expiration  of  the  term;  nor  is  tlie 
lessee  liable  to  several  successive  suits  for  each  partial 
breach  of  the  condition,  and  then  to  one  general  i>^aaltj 
for  the  whole.  Nor  is  it  usual,  when  a  penalty  is  pro* 
vlded  for  breach  of  condition,  to  bring  two  suits-oae 
to  inquire  into  the  existence  of  the  breach,  and  tw 
other  to  enforce  the  penalty. 

Receipt  of  rent  is  not  per  se  a  waiver  of  every 
previous  forfeiture,  it  is  only  evidence  of  a  waiver.  ^ 

The  High  Court  declined  to  entertain  the  objedwo 
(not  taken  until  the  appellant's  argument  was  concluded) 
that  no  appeal  lay  to  it  in  this  case,  inasmuch  as  tm 
amount  or  value  did  not  exceed  5,000  rupees,  even  int 
had  been  clear  that  the  amount  or  value  was  bcla» 
5,000  rupees. 

Markby,  7.— This  was  a  suit  to  recover 
possession  of  certain  mouzas  let  to  tn« 
defendant,  Sirdar  Khan,  in  farm  b/  the 
proprietor,  the  father  of  the  plaintiffs,  for  a 
term  of  ten  years,  from  the  19th  Pous  i274» 
at  an  annual  rent  of  Rs.3, 402-1 ;  the  plaint- 
ifiFs  alleging  that  they  had  put  an  end  to  the 
lease  for  breach  of  its  conditions  as  by  i^ 
terms  they  alleged  they  were  entitled  to  do. 

The  poitah  which  is  translated  at  page  ^» 
of  the  paper-book  is  granted  upon  a  %^^ 
iiumber  of  conditions,  amongst  ©Awer^w^ 
the  defendant  **  shall  correctly  and  faitbfuU)^ 
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"  file  every  year  in  my  (/*.  e ,  the  lessor's) 
"office,  the  annual  fixed  jummabundee  and 
^^pydawaree  papers,  and  at  the  expiration  of 
"the  term,  the  kubooleuts  of  the  ryots  and 
'Ube  chiila  of  the  entire  lani;  that,  if  they 
*'be  not  filed,  then,  according  to  the  law  in 
"force,  or  that  may  hereafter  be  in  force, 
"measures  shall  be  taken  for  the  realization 
*'of  those  papers,  and  the  loss  which  such 
"withholding  of  the  said  papers  shall  cause 
"shall  be  paid  annually  to  the  extent  of  the 
"  aforesaid  ytf/a;R<2  as  compensation  by  you 
"(/.  ^.,  the  lessee)  and  your  heirs  without 
**any  objection/'  Then  follow  other  condi- 
tions, and  then  it  is  said  :  '*  That,  if  you  act 
."contrary  to  any  of  the  aforesaid  condi- 
"tions,  then  I  shall  be  at  liberty  to  cause  a 
"resumption  of  the  ijara  mehals^  or  let 
"them  in  ijara  to  others,  to  which  you 
^ shall  not  be  able  to  make  any  objection  or 
"claim  with  regard  to  the  unexpired  portion 
"of  the  ijara  term;  if  you  do,  the  same 
"shall  be  rejected." 

This  clause  gives  the  plaintiffs  a  clear 
right  to  put  an  eiid  to  the  lease  upon  breach 
of  any  of  the  conditions  to  which  the  clause 
refers,  and  the  questions  we  have  to  decide 
are:  (i)  Whether  this  clause  refers  to  that 
condition  which  has  been  set  out;  and  (2) 
whether,  if  so,  that  condition  has  been 
broken;  and  if  both  these  questions  are 
answered  in  the  affirmative,  then  (3)  whe- 
ther the  plaintiffs  can,  under  the  circum- 
stances, take  advantage  of  the  clause  for 
forfeiture. 

As  regards  the  fir3t  question,  the  Advocate- 
General  for  the  defendant,  Sirdar  Khan,  con- 
tends thnt  the  clause  of  forfeiture  only  ap- 
plies to  those  conditions  to  which  no  special 
penalty  is  attached ;  and  that,  when  there  is 
such  a  special  penalty,  it  has  no  application. 
But  this  is  a  construction  which  does  vio- 
lence to  the  language  of  the  potiah  which 
says  that,  "  if  you  act  contrary  to  any  of  the 
said  conditions,''  then  the  consequences  are 
to  follow,  and  we  should  not  be  at  liberty  to 
resort  to  such  a  construction,  except  for  very 
cogent  reasons.     We  do  not  think  It  is  a 
.   reason  sufficiently  cogent  to  enable  us  to  do 
violence  to  the  language  of  the  pottah,  that 
the  lessor  would  thereby  have  two  remedies — 
a  remedy  by  way  of  damages,  and  a  remedy 
^annulling  the  lease.     The  Court  of  King's 
Bench  in  England  saw  nothing  incompatible 
jn  these  two  remedies  in  the  case  which  has 
o«en  referred  to  (4  Birn.  &  Adol.  403),  and 
Dtttbcr  do  we. 

thftirkas   the  condition  been  broken? 
lh«  mvolves  the  construction  of  the  condi- 
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tion :  Mr.  Woodroffe  contends  that  the  true 
construction  of  the  clause  is  that  the  lessee 
is  bound  to  deliver  the  papers  specified  on 
demand ;  that,  upon  his  neglecting  to  do  so, 
the  penalty  of  one  year's  rent  attaches,  which 
may  be  recovered  without  prejudice  to  the 
lessor's  right  to  recover  the  papers  also ;  and 
that,  if  neither  the  papers  are  filed,  nor  the 
penalty  paid,  then  the  lease  may  be  annulled 
under  the  clause  above  set  out.  The  Advo- 
cate-General, on  the  other  hand,  contends 
that,  if  there  were  a  neglect  to  deliver  the 
papers  of  any  one  year,  that  would  give  a 
right  to  compensation  for  the  injury  which 
accrued  thereby,  but  that  there  would  not  be 
a  breach  of  condition  to  which  the  money 
penalty  or  forfeiture  would  apply,  until  all 
the  acts  which  were  to  be  done  under  this 
condition  had  been  omitted  to  be  performed ; 
and  further  that,  what  was  contemplated  was 
that  legal  proceedings  would  be  first  taken  to 
ascertain  whether  or  no  there  had  been  a 
breach  of  the  condition,  and  that  the  lessor 
couli  not  annul  the  lease,  or  claim  the  penal- 
ty merely  upon  his  own  assertion  that  the* 
condition  had  been  broken. 

Of  these  two  constructions,  that  suggested 
by  Mr.  WooJroffe  appears  to  us  to  be  by  far 
the  most  reasonable.  If  there  be  an  obliga- 
tion to  do  several  successive  acts,  the  obliga- 
tion is  broken  if  any  one  of  the  acts  is  omit- 
ted when  the  time  comes  for  its  performance  ; 
and  it  is  not  at  all  likely  that  the  lessor  in- 
tended to  tie  up  his  hands  until  the  expira* 
tion  of  the  term.  Indeed,  it  was  to  escape 
this  conclusion  that  the  Advocate -General 
suggested  that  legal  proceedings  for  compen- 
sation might  be  at  once  taken ;  but  it  does 
not  seem  to  us  at  all  probible  that  the  lessee 
would  submit  to  successive  suits  for  each  par- 
tial breach  of  the  condition,  and  then  to  one 
general  penalty  for  the  whole.  Nor  when 
a  penalty  is  provided  for  breach  of  condition, 
is  it  usual  for  there  to  be  two  suits,  one  to 
inquire  into  the  existence  of  the  breach, 
and  the  other  to  enforce  the  penally.  The 
lessor  always  proceeds  to  enforce  the  penalty, 
whether  in  the  shape  of  liquidated  damages 
or  forfeiture,  at  once,  but  the  lessee  can,  of 
course,  put  him  to  proof  that  a  breach  has 
been  committed. 

Adopting,  therefore,  Mr.  Woodroffe's  con- 
struction as  the  right  one,  let  us  see  whe- 
ther a  breach  of  condition  has  been  com- 
mitted in  this  case.  On  the  2nd  Magh 
1277,  a  notice  was  given  by  the  plaintiffs  to 
the  defendant,  staling  that  papers  had  been 
repeatedly  called  for  under  the  condition  and 
not  delivered,   and   that    "  you  are  hereby 
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"  directed  to  make  over  the  papers  called  for 
"within  five  days  from  this  date;  that,  if 
"you  do  otherwise  and  fail  to  make  over 
"all  those  papers  called  for  within  the 
"specified  time,  then  legal  measures  shall 
"be  adopted  for  the  recovery  of  the  said 
"papers."  On  the  i8th  Magh  1277,  another 
notice  was  served  which,  after  referring  to 
the  default  of  the  defendant  in  not  filins^  the 
papers  called  for,  proceeds  thus :  "  Hence 
"  you  are  bound  to  pay  the  sum  of  Rs.  3,402 - 1 , 
"  the  jumma  for  one  year,  as  a  compensa- 
"tion  for  loss,  which  too  you  have  not 
"  paid,  and  you  have  also  violated  the  other 
"conditions  of  the  kubooleut;  therefore, 
"  you  arc  hereby  informed  that  you  must  pay 
"to  us  the  aforesaid  sum  of  Rs.  3,402-x 
"within  15  days;  otherwise,  the  condi- 
"tions  being  infringed,  and  your  right  and 
"interest  in  the  ijara  having  ceased,  you 
"  can  no  longer  hold  the  said  lands  in  your 
"possession  thereof.  Accordingly,  on  tak- 
"ing  back  the  said  mehal  from  you,  we  Shall 
"hold  direct  possession  thereof."  This 
seems  to  us  to  be  all  the  notice  that  the 
defendant  could  require,  nor  has  there  been 
any  complaint  that  it  was  insufficient.  The 
defendant  never  complained  that  the  papers 
were  not  sufficiently  specified,  or  that  he  had 
hot  had  sufficient  time  to  prepare  them,  or 
made  any  other  reasonable  excuse  of  that 
kind  for  not  complying  with  the  demand. 
As  far  as  we  can  discover,  he  made  no  reply 
at  all  to  these  repeated  notices,  apparently 
treating  the  whole  matter  with  contempt ; 
he  only  says  in  paragraph  6  of  his  written 
statement  that  "  it  is  not  intended  that  such 
claims  would  be  enforced  or  acted  up  to." 
The  Subordinate  Judge  has  not  given  any 
countenance  to  such  a  direct  violation  of  the 
terms  of  the  pottah,  and  we  can  find  nothing 
on  which  it  can  be  for  a  moment  rested. 

It  only  remains,  therefore,  to  consider 
whether  the  plaintiffs  can,  under  the  circum- 
stances of  this  case,  take  advantage  of  the 
forfeiture.  It  is  said  that  they  cannot,  first, 
because  the  forfeiture  has  been  waived  ;  and, 
secondly,  because  it  would  be  inequitable  to 
allow  it.  to  be  enforced.  It  is  said  to  be 
waived  because,  up  to  the  29th  Pons  1277, 
the  plaintifiFs  accepted  rent.  It  is  true  that 
they  did  so,  but  we  do  not  think  their  doing 
80  constitutes  a  waiver.  There  would  be  no 
waiver,  unless  rent  were  accepted  for  a  time 
subsequent  to  the  forfeiture,  and,  in  our 
opinion,  there  had  been  no  forfeiture  when  the 
last  instalment  of  rent  was  paid.  No  specific 
time  being  fixed  for  the  filing  of  the  papers; 
we  do  not  think  there  was  a  default  until  the 


papers  had  been  demanded,  and  not  delivered. 
But,  even  if  there  were  in  strictness  a  default 
as  the  Advocate-General  contends,  as  soon  as 
a  reasonable  time  ha4elapsed  for  theprepata- 
tion  of  the  papers,  still  receipt  of  rent  is  not 
in  itself  a  waiver  of  every  previous  forfeiiarc; 
it  is  only  evidence  of  a  waiver,  and  weshoaid' 
certainly  not  infer  that  the  plaintiff,  by  accept* 
ing  an  instalment  of  rent,  intended  to  waive 
his  right  to  demand,  and  to  receive  all  papert 
deliverable  up  to  that  date.  Such  papers  as 
those,  though  useful  and  even  necessary  to  the 
land  lord  under  some  ci  rcumstances,  woald  aot 
ordinarily  be  delivered  until  asked  for,  or 
asked  for  until  wanted,  and  we  can  see  no 
reason  whatever  why,  if  the  lessee  wasboond 
to  deliver  them  be/ore  the  last  instalment  of 
rent  was  received,  he  was  not  just  as  much 
bound  to  deliver  them  a/Unvjrds ; z^^\\\t\^ 
is  not  a  suggestion  that  the  defendant  cooid 
not  have  done  so,  had  he  chosen.  It  is 
contended  that  the  whole  rent  of  1277  his 
been  accepted,  and  that  the  defendant  at  an; 
rate  has  therefore  a  right  to  remain  till  the 
end  of  the  year.  But,  upon  the  evidence,  we 
do  not  think  it  appears  that  the  whole  rent 
has  been  paid  for  that  year.  The  Subor* 
dinate  Judge  does  not  find  this  expressly, 
nor  does  the  defendant  say  it  in  his  written 
statement,  and  the  dakhilas  relied  upon  do 
not  show  it.  The  instalment  paid  on  2isl 
Choilro  referred  to  ,in  the  dakhila  ^\  \^ 
Pons  1277,  WAS  paid  in  the  last  month 
of  1276,  and  undoubtedly  belongs  to  that 
year. 

The  defendant  lastly  throws  himself  upon 
the  equitable  consideration  of  the  Court,  but 
with  very  little  claim  to  do  so.  Unless  we 
are  prepared  to  say  that  forfeitures  cannot 
be  enforced  in  this  country  at  all,  which  seems 
to  us  impossible  in  face  of  such  legislative 
provisions  as  clause  5,  section  23,  ActX.  of 
1859,  we  must  at  least  require  that  the  defend- 
ant who  is  in  default,  and  who  seeks  to  escape 
the  consequences  to  which  he  has  himselt 
agreed,  should  show  that  his  own  conduct  i1 
such  as  entitles  him  to  relief.  Has  the  defend- 
ant done  this }  It  seems  to  us  that  he  hasiiot. 
He  has  never  offered  the  slightest  explanation 
of  why  he  omitted  to  comply  with  what 
appears  to  us  to  be  both  a  reasonable  and 
a  just  demand.  He  has  never  made  any  offer, 
or  expressed  any  willingness  to  comply  with 
that  demand.  He  has  contested  and  sii» 
contests  the  plaintiff's  right  to  eject  h'™* 
making  allegations  (especially  iu  ^^  ^^ 
paragraph  of  his  written  statenaent)  which 
he  has  not  even  attempted  to  sopynrU^Q 
far   from   deserving  any   consideration,  wc 

b 


j872.] 


Civil 


THK    WEEKLY   R^IORTEK. 


SuliflgS. 


iti 


think  ihe  defendant's  conduct  has  been  vexa- 
tious and  unwarranted. 

This  disposes  of  the  case  dn  the  merits. 
We  have  not  noticed  in  detail  the  judgment 
of  the  Subordinate  Judge,  because  it  appears 
to  OS  that  be  has  failed  to  perceive  the  true 
nature  of  the  defendant's  plea  of  waiver,  and 
only  dismisses  the  plaintiff's  suit,  because  the 
conditions  of  the  pottah  are  indefinite  and 
ambiguous.  We  cannot  come  to  this  conclu- 
sion. We  think ^they  clearly  give  the  plaint- 
iffs a  right  to  annul  the  lease  for  breach  of 
this  condition,  and  that  the  plaintiffs  have  not 
waived  their  right  to  take  advantage  of  the 
forfeiture. 

It  was  contended  by  the  Advocate-General 
that  no  appeal  would  lie  to  this  Court,  the 
amount  or  value  in  dispute  not  exceeding 
Rs.  5,000.     We   should   very   much  doubt 
if  ihe  amount  or  value  is  anything  like  what 
the  plaintiffs  state  in  their  plaint,  but  still  it 
may  considerably  exceed  Rs.  5,000.     But, 
under  any  circumstances,  we  should  not  give 
effect  to  this  objection.     The  case  is  one 
which  from   its   importance   we   should  be 
fully  justified  in  calling  up  to  this  Court,  and 
the  objection  was  not  taken  until  the  argu- 
ment on  the  part  of  the  appellants  was  con- 
cluded, and  the  respondent  was  called  upon 
to  support  the  judgment  of  the  Court  below. 
Having  full  jurisdiction  over  the  parties  and 
the  subject-matter  of  the  suit,  we  should  not 
he  justified  in  sending  them  before  another 
tribunal. 

The  decree  of  the  lower  Court  is  set  aside, 
and  the  plaintiffs  will  have  a  decree  for 
possession  of  the  lands  specified  in  the  plaint. 
They  are  also  entitled  to  costs  both  in  this 
Court  and  in  the  Court  below,  with  interest 
at  6  per  cent. 


The  27th  April  1872. 

Present : 

The  Right  Hon'ble  Sir  James  W.  Colvile,  Sir 
Montague  E.  Smith,  and  Sir  Robert  P. 
Collier. 

Nattore  Raj— Adoption—Registration-- 
Presumption. 

^«  Appeal  from  the  High  Court  at  Cat- 

cutta.* 

jijj5^e  judgment  of  Steer  and  Scton-Karr,  jj., 
W.  fiff^  P"*  »S63,  Special  No.  ^FuU  Bench  Rulings) 


Rajah  Chundernath  Roy  Bahadoor 

versus 

m 

Kooer  Gobindnath  Roy,  Ranee  Shebessuree, 

and  others. 

The  Privy  Council,  after  a  very  careful  consideration 
of  the  evidence  in  this  case*  came  to  the  conclusion  that 
the  judgment  of  the  Hij^h  Court  was  perfedlly  right ; 
that  there  was  diredl  evidence  of  the  execution  of  the 
onoomottee pottro  and  of  the  kottritto pottrOf  which  was, 
if  not  so  clear  as  to  remove  all  doubt,  at  least  so  satis- 
factory that,  in  the  absence  of  contrary  evidence  or  very 
strong  presumptions  to  the  contrary,  it  ought  to  prevail ; 
and  that,  whilst  the  direcfl  evidence  vas  satisfactory,  the 
presum(.tions  which  existed  on  the  one  side  and  on  the 
other,  when  they  come  to  be  weighed,  very  strongly 
preponderated  in  favor  of  the  execution  of  these  deeds. 

Their  Lordships  observed  that  it  would  be  very  much 
for  the  interest  of  proprietors  in  India  if,  when  thev 
executed  deeds  giving  their  widows  after  their  death 
power  to  adopt,  they  would  take  the  precaution  to 
register  the  deeds. 

In  this  case,  the  widow  did  not  adopt  a  son  until  6 
or  7  years  after  the  Rajah's  death,  and  an  inference  was 
sought  to  be  drawn  therefrom  hostile  to  the  adoption 
with  reference  to  the  obligation  upon  the  widow  to  a<5t 
upon  the  power  given  to  her  by  her  husband  as  speedily 
as  possible,  and  its  great  importance  as  a  religious  duty. 
But  the  Privy  Council  considered  that  the  presumption 
against  the  adoption  arising  from  the  negle^  of  duty  by 
the  widow  was  not  so  great  as  the  presumption  in  favor 
of  the  Rajah  having  the  power  to  adopt,  because  the 
stronger  tne  duty  to  adopt  a  son,  the  stronger  was  the 
presumption  that  the  Rajah  would  not  like  to  die  with* 
out  leaving  power  to  his  widow  to  make  the  adoption. 

In  these  appeals,  the  title  to  the  succession 
to  the  large  and  ancient  Raj  of  Nattore  on 
the  death  of  the  Rajah  Gobindchunder  is 
involved,  and  it  has  been  thought  convenient 
to  determine  it  before  proceeding  to  deal 
with  the  other  questions  in  the  suits. 

The  issue  raised  on  the  title  is,  whether 
Gobindnath,  the  respondent,  is  entitled  to 
the  succession  as  a  son  by  adoption  of  th« 
late  Rajah  Gobindchunder.  The  adoption 
was  made  by  his  widow  Shebessuree,  and 
the  power  to  make  it  is  alleged  to  have  been 
by  a  deed  {onoomottee  pottro)  executed  by 
the  late  Rajah  on  the  eve  of  his  death.  He 
is  alleged  to  have  made  at  the  same  time 
another  deed  {kottritto  pottro)  giving  his 
mother  Kistomonee,  or  rather  his'  adoptive 
mother,  the  management  during  the  infancy  ; 
and  the  whole  question  on  this  issue  turns 
upon  the  validity  or  invalidity  of  these  two 
deeds. 

Their  Lordships  do  not  think  it  necessary 
to  go  into  the  history  of  the  long  and  compli- 
cated litigation  which  has  arisen  out  of  this 
succession,  though  parts  of  it  may  be  inci- 
dentally referred  to  ;  and  the  facts  which 
introduce  the  period  when  these  deeds  were 
executed  are  few. 

It  appears  that  Gobindchunder  died  in 
1836,  having  the  raj  in  full  right  and  posses* 
sion. 
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He  died,  leaving  his  molher  Kistomonee, 
his  wife,  who  was  then  about  the  age  of  20, 
and  an  infant  daughter  about  two  years  old  ; 
and  it  is  material  to  bear  in  mind  this  state  of 
his  family  in  weighing  the  presumptions 
which  arise  from  the  subsequent  conduct  of 
the  parties. 

The  Rajah  Gobindchunder  had  himself  been 
adopted  into  this  family  by  Kistomonee  in 
the  year  1814,  and  he  came  of  age  in  1829. 
During  his  minority,  Kistomonee  managed 
the  property,  and  there  were  disputes  be- 
tween the  Rajah  and  his  adoptive  mother, 
which,  when  he  came  of  age,  led  to  what  has 
been  called,  by  the  learned  counsel  for  the 
appellant,  exasperated  litigation.  There  can 
be  no  doubt  that  there  was  fierce  litigation 
between  the  mother  and  the  adopted  son.  In 
that  litigation,  insults  were  heaped  by  one 
upon  the  other;  and  the  fair  result  of  the 
evidence  seems  to  be  that  they  continued  for 
a  considerable  time  in  a  state  of  hostility. 
From  conversation  held  with  the  'Rajah  him- 
self, it  appeared  that,  only  a  short  time  before 
his  death,  he  was  not  on  visiting  terms  with 
his  mother.  She  had  left  the  palace  at 
Nattore,  and  had  gone  to  live  at  Saidabad,  on 
the  other  side  of  the  Ganges.  But,  although 
that  stale  of  hostility  between  the  moiher 
and  son  is  proved  beyond  all  dispute  by  the 
evidence,  it  is  also  proved,  and  with  equal 
certainty  to  the  minds  of  their  Lordships, 
that,  on  the  eve  of  his  death,  the  Rajah 
became  sincerely  desirous  of  seeing  his 
mother,  and  becoming  reconciled  with  her. 
He  was  taken  ill  for  few  days  before  the  9th 
of  December.  On  the  9th  of  December,  or 
as  one  witness  says,  on  the  day  before  the 
9th,  he  was  told  that  his  illness  was  serious ; 
and,  on  the  morning  of  the  9th,  when  several 
family  physicians  were  present,  when  one  of 
his  relatives,  Hurree  Pershad,  the  father  of 
his  wife,  was  also  present,  the  evidence  is 
that  the  deeds  which  are  now  in  dispute 
were  executed,  attested,  one  by  nine,  and  the 
other  by  eleven  witnesses,  and  the  deed  of 
adoption  {pnoomoUee  poitro)  given  by  the 
Rajah  to  Hurree  Pershad,  who  at  once 
dehvered  it  to  his  daughter,  the  Rajah's  wife, 
who  was  behind  the  screen  in  the  same  room. 
The  other  deed  the  Rajah  put  in  his  seal-box 
intending  himself  to  take  it  to  his  mother. 

The  direct  evidence  of  the  execution  of 
the  deeds  is  that  to  which  attention  should 
first  be  called;  and,  of  course,  if  that  evi- 
dence  fails  to  establish  that  those  deeds  were 
executed,  the  case  of  the  respondent  must 
fail. 

Their  Lordships  having  given  very  careful 


consideration  to  the  evidence  in  this  case, 
have  come  to  the  conclusioQ  that  the  judg- 
ment of  the  Tligh  Court  is  perfectly  right; 
that  there  is  direct  evidence  of  the  executioo 
of  the  instruments,  which  is,  if  not  so  clear 
as  to  remove  all  doubt,  at  least  so  satisfactoiy 
that  in  the  absence  of  contrary  evidence  or 
very  strong  presumptions  to  the  contrary,  it 
ought  to  prevail.  Their  Lordships  also  think 
that,  whilst  the  direct  evidence  is  saitsfactorr, 
the  presumptions  which  exist  on  the  one  side 
and  on  the  other,  when  they  come  to  be 
weighed,  very  strongly  preponderate  ia 
favor  of  the  execution  of  these  deeds. 

Several  witnesses  have  been  called  who 
were  present  when  these  deeds  were  exe- 
cuted ;  and,  in  considering  the  witnesses  who 
were  called,  and  the  absence  of  witnesses, 
the  length  of  time  which  had  elapsed  from 
the  period  when  the  deeds  were  executed  to 
the  time  of  the  inquiry  must  be  borne  ia 
mind.  The  deeds  were  executed  in  Decem- 
ber 1836,  and  these  witnesses  were  examined 
before  Mr.  Jackson  in  i860,  twenty-five  years 
alter  the  event. 

It  is  unnecessary  to  say  which  of  the 
parties  is  responsible  for  the  delay.  Un- 
doubtedly, when  the  conduct  of  Anundnalh 
comes  to  be  considered,  there  will  appear 
considerable  delay  on  his  part ;  but,  without 
casting  the  responsibility  of  that  delay  on 
the  one  side  or  the  other,  the  fact  of  the 
delay  is  certainly  important  when  we  come 
to  consider  the  evidence  which  was  given, 
and  that  which,  if  the  case  had  been  heard 
at  an  earlier  petiod,  might  have  been  expect- 
ed to  be  given.  Of  the  witnesses  who  have 
been  called,  without  adverting  to  the  others, 
three  appear  to  be  in  a  respectable  posiiion 
in  life,  and  one  of  them  is  a  witness  whose 
interest  is  apparently  opposed  to  the  deeds 
supposed  to  have  been  forged,  and  which  he 
must,  if  he  is  saying  that  which  is  untrue,  be 
assumed  to  have  assisted  in  fabricating. 
This  witness,  Hurree  Pershad  Roy,  was  an 
old  man  when  he  was  examined,  and  the 
father  of  Shebessuree,  the  widow  of  the 
Rajah.  He  says  he  was  present  when  these 
deeds  were  executed.  lie  gives  a  long 
account  of  the  way  in  which  it  was  done, 
and  he  gives  the  names  of  the  writers.  He 
says :  "  Bhoyrnb  Sircar  wrote  the  onoomtUt 
"  puiiroy  and  Kisto  Dhone  Mozoomdar  wrote 
"  the  kottritto  poUroy  Both  these  persons 
are  dead.  He  also  gives  us  the  name  of  the 
officer  of  the  Rajah  who  drew  the  vnW, 
Hurrish  Chunder  Khan,  who  appears tobave 
been  the  chief  dewan  in  the  RajJttmJtJWc, 
and  therefore  a  person  very  likely  to  have 
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been  consulted.  Hurrish  Ch under  Khan 
prepared  the  deeds  and  read  thetn  over.  If 
this  witness  is  to  be  believed,  Hurrish  Chun- 
der  Khan  rea  \  them  over  to  the  Rajah ;  then 
they  were  executeJ,  and  one  delivered  to 
Harree  Pershad  himself  to  be  given  to  his 
diaghter  in  the  way  which  has  been  already 
described. 

In  addition  to  thit  witness,  there  is  Needan 
Chunder  Roy,  a  cousin  of  the  Raj^h  living 
with  him,  and,  therefore,  a  person  who  would 
naturally  be  present  upon  an  occasion  of  this 
ktQd,and  Monomohun.the  Court  physician,oae 
of  the  numerous  doctors  who  were  in  attend- 
ance ap3n  the  Rijah.     Those  witnesses  were 
noi  subscribing  witnesses ;  and  undoubtedly, 
that  which  is  least  satisfactory  in  this  part  of 
the  case  is,  that  these  respectable  persons  were 
not  subscribing  witnesses,  and  that  only  one 
subscribing  witness  was  called  upon  the  in- 
qoiry  in  iS6o.     But  it  appears  that,  upon  a 
trial  which  took  placs  before  the  Principal 
Sadder  Ameen  in  the  year  1852,  two  attest- 
ing witnesses  were  called.     Tne  deposition 
of  one  of  them  his  been  read,  and  the  other 
(to  adopt  the  phrase  used  at  the  Bar)  has,  in 
some  way,    dropped  out  of  the  record.     It 
appears  to  have  been  the  deposition  of  one  of 
the  physicians.     Other  witnesses  had  died 
before  the  inquiry  in  i860. 

Therefore,  their  Lordships  fin  J  a  consider- 
able number  of  witnesses  called  to  prove  the 
execution  of  these  documents.  They  do 
prove  them  in  the  most  direct  way,  and  if 
any  credit  is  to  be  given  to  their  evidence, 
these  deeds  were  executed  by  the  Rajah,  and 
one  of  them  was  delivered  by  his  own  hand 
to  Hurree  Pershad. 

Oq  the  other  side,  there  is  no  direct  evi- 
dence, but  it  is  sought  to  impeach  this  testi- 
mony in  favor',  of  the  deeds  by  admissions 
which  were  supposed  to  have  been  made  by 
the  Rajah  himself  and  by  his  mother,  the 
Ranee  Kistomonee,  about  the  time  when  it  is 
supposed  that  these  transactions  took  place. 
The  Rajah  himself  expressed  his  desire  to  be 
carried  to  the  Ganges  to  die.     His  mother 
lived  near  the  Ganges.  ^  In  the  course  of  his 
journey,  which  apparently  was  a  journey  of 
about  60  miles,  he  stopped  at  Rampoora,  and 
there  (^e  was  seen  by  a  witness,  Haradhun 
^anyal,  a  mookhtear,  who,  from  his  own  state- 
ment, had  been  employed  by  several  members 
oJ  this  family  in  transacting  their  legal  busi- 
*^5s*    His  evidence  appears  in  the  second 
^w>rd,  and  he  is  the  only  witness  called  by 
ihe  appellants   whose  evidence   goes   very 
'^^^onrfy  to  impeach  the  testimony  as  to  the 
^ttctttion  of  the  deeds.    It  is  no  doubt  very 


important,  and  is  entitled  to  be  very  carefully 
considered,  because,  undoubtedly,  if  what  he 
says  is  taken  literally  and  is  true,  it  is  diffi- 
cult to  suppose  that  the  Rajah  had  executed 
these  two  deeds  before  he  had  started  on 
his  journey.  He  says  he  saw  the  Rajah 
at  Rampoora,  and  had  a  conversation  with 
him ;  and  he  says :  ''I  told  the  Rajah  that 
"you  are  unwell,  you  give  a  permission 
"for  holding  of  the  house;  upon  which  he 
"  told  (me),  *  1  have  an  intention  of  giving 
''permission.  It  is  not  written.  I  cannot 
"do  so  until  I  see  my  mother.  I  will  go  to 
"  the  banks  of  the  Ganges.  Get  a  boat  for 
"me.*  Upon  which  I  told  him,  'You 
"  present  a  petition  intimating  the  said  per- 
"  mission.'  He  said,  *  Let  me  go  to  my 
*'  mother  and  I  will  write  it.  There  is  no 
"  need  of  giving  any  information.  Get  me  a 
"  boat  and  cross  me  over.'  " 

Undoubtedly,  if  that  evidence  is  entitled  to 
credit  and  to  be  entirely  relied  on,  it  is  incon- 
sistent with  the  execution  of  the  deeds  having 
then  taken  place.  But  there  are  various  cir- 
cumstances which  tend  to  impeach  this  evi- 
dence. Haradhun  Sanyal,  it  appears  from  his 
own  statement,  had  quarrelled  with  Kisto- 
monee ;  she  hid  in  some  way  withdrawn  her 
confidence  from  him,  and  he  admits  that  he 
then  took  pirt  with  Rajah  Anundnath.  But 
what  appears  still  more  to  throw  doubt  upon 
his  evidence  is  this:  he  says  that,  although 
he  had  had  this  all-important  conversaion 
with  the  Rajah,  upon  the  question  which  must 
have  agitated  the  family  for  many  years,  al- 
though he  was  acting  for  Anundnaih,  and  in 
constant  communication  with  him.  he  never 
told  him  of  this  conversation  until  after  the 
commencement  of  this  suit.  That  does  ap- 
pear to  be  utterly  incredible,  and  to  throw,  not 
only  doubt,  but  discredit  upon  his  testimony. 

It  is  also  to  be  observed  that,  even  if  that 
testimony  be  true,  and,although,  if  the  Rajah 
is  assumed  himself  to  have  been  sincere,  his 
expressions  indicate  that  the  deeds  had  not 
been  executed,  yet  it  is  possible  that,  as  he 
had  not  employed  this  man  in  preparing  them, 
he  might  not,  for  that  reason  or  for  others, 
have  chosen  to  tell  him  of  what  he  had  done  ; 
again,  supposing  the  evidence  to  be  entitled 
to  any  credit,  two  circumstances  appear  from 
it  extremely  favorable  to  the  case  of  the 
respondent ;  one  is  that  the  Rajah  had  the 
intention  to  give  the  power  of  adoption  to  his 
widow,  and  the  other  is  that  he  was  going  to 
see  his  mother ;  and  from  his  expressions,  as 
given  by  this  witness,  it  is  plain  that  he  was 
going  not  only  to  see  but  to  consult  her,  and 
i  act  according  to  her  ad  vice  and  wishes.  Those 
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two  circumstances  are  strongly  in  favor  of 
the  presumptions  of  intention  on  which  the 
respondent  relies. 

A  great  deal  of  evidence  appears  to  have 
been  given  in  the  suit  before  Mr.  Jackson,  to 
show  that  Kistomonee  and  Shebessuree  had 
fabricated  these  deeds,  in  order  to  compromise 
a  quarrel  between  themselves.  The  learned 
counsel,  Mr.  Field,  who  very  fully  and  stre- 
nuously argued  this  case,  has  not  ventured  to 
rely  upon  that  evidence.  His  main  support 
wasthejudgmentof  Mr.  Jackson,  and,  as  Mr. 
Jackson  himself  did  not  believe  that  slory, 
Mr.  Field  probably  exercised  a  wise  discre- 
tion in  not  relying  upon  it.  But  it  is  perfect- 
ly plain  that  the  appellants  had  set  up  a  case 
of  fabrication  of  documents,  which  entirely 
broke  down  and  failed  to  obtain  credit.  The 
endeavour  to  do  so,  and  in  a  very  systematic 
way,  throws  great  discredit  upon  the  whole 
of  their  case. 

Anundnath  himself  was  examined,  and  it 
appears  to  their  Lordships,  as  it  did  to  the 
High  Court,  that  his  evidence  is  very  strong- 
ly in  favor  of  the  validiiy  of  these  deeds, 
because  it  appears  that  he  recognized,  by  the 
giving  of  presents,  both  the  adopted  children. 
He  recognized  the  two  sons  who  were  in  suc- 
cession adopted  ;  and  the  only  way  in  which 
he  gets  rid  of  that  damaging  fact  is  by  say- 
ing that  be  was  not  aware  that  they  were 
adopted  under  a  valid  power  given  to  the 
widow.  He  says  he  thought  they  were  mere- 
ly children  about  the  house  brought  up  by 
Shebessuree;  but  their  Lordships  think  that 
such  an  explanation  is  entirely  incredible.  He 
was  living  in  the  palace  at  the  time  the  Rajah 
died.  These  deeds  had  been  publicly  noticed 
to  the  Collector,  and  had  been  filed.  He  must 
have  known  of  the  deeds  and  of  the  attesting 
witnesses  to  them ;  and  to  suppose  that  this 
gentleman  believed  that  these  children  had 
not  been  adopted  is  really  impossible. 

A  letter  was  put  in  evidence  when  he  was 
examined,  which,  if  it  be  genuine,  is  decisive 
to  show  that  he  treated  the  first  child  as  the 
legally  adopted  son  of  Gobindchunder.  The 
letter  is  this :  **  Having  received  the  letter 
"  conferring  blessings,  I  cannot  express  the 
•*  mental  agony  I  feel  on  hearing  the  news  of 
"  the  death  of  my  brother's  son."  Nothing 
can  be  more  precise  than  that  expression.  In 
the  mind  of  a  Hindoo,  when  it  was  used,  it 
must  have  been  perfectly  clear  that  the  child 
who  was  just  dead  could  only  be  his  "  brother's 
son ''  by  a  legal  adoption.  There  could  have 
been  no  adoption  in  this  case  by  the  widow, 
unless  by  virtue  of  deeds  executed  by  the 
Rajah  before  his  death. 


A  question  was  made  whether  that  letter 
was  really  Anundnath's  writing  or  not.  The 
evidence  seems  to  be  in  favor  of  its  authen- 
ticity. Mr.  Jackson  says  he  only  faintly 
denies  it.  He  was  examined  before  that 
Judge,  who  had  an  opportunity  of  seeing  him. 
The  other  circumstances  referred  to  in  the 
examination  go  a  long  way  to  show  that  it 
was  a  genuine  letter.  A  man  would  not 
'*  faintly  deny  ''  such  a  letter  if  he  could  have 
denied  it  honestly  ;  and  the  faintness  probably 
arose  from  the  feeling  that  he  could  not,  with 
a  safe  conscience,  say  that  it  was  not  his  o\ra 
letter. 

Upon  the  whole  of  the  evidence,  therefore, 
which  their  Lordships  have  considered,  builo 
which  it  is  not  necessary  to  advert  in  all  its 
parts,  their  Lordships  have  come  to  the  con* 
elusion  already  intimated.     But  this  case  has 
arrived  at  its  present  stage,  and  the  litiga- 
tion   has    been    prolonged,    not    so   mucii 
by    the    result   which   ought    to   be   drawn 
from    the    evidence    given    on    both  sides 
directly  applicable  to  the  facts,  as  from  this, 
that  the  learned  Judge,  Mr.  Jackson,  drew 
from  circumstances  not  given  in  evidence  in 
the  case,  and  from  general  knowledge,  in- 
ferences,   and   presumptions   hostile  to  (be 
direct  evidence.     It  appears  to  their  Lord- 
ships that  some  of  those  inferences  are  of  4 
strained  character,  and  some  of  the  presump- 
tions unsound;  but  the  Judges  of  the  High 
Court,  who  went  very  carefully  through  the 
evidence,  have  disposed  of  those  inferences 
and  presumptions  to  a  considerable  extern, 
and  have  made  presumptions  from  the  evi- 
dence with  which  their  Lordships  are  very 
much  disposed  to  agree. 

The  miin  presumption,  which  has  been 
relied  on  in  favor  of  the  appellants  against 
the  deeds,  arises  from  the  state  of  feeling 
which  existed  between  his  mother  Kisto- 
monee and  the  Rajah.  Undoubtedly,  that 
state  of  feeling  is  entitled  to  be  considered. 
It  has  already  been  slated  that  it  existed. 
But  there  is  surely  nothing  contrary  to  the 
ordinary  workings  of  human  nature  in  tie 
supposition  that,  on  the  eve  of  his  death,  he 
was  desirous  of  reconciliation,  and  that  an 
entire  revulsion  of  feeling  had  come  over 
him. 

It  is  said :  Why  should  he  entrifst  the 
management  of  this  hnportant  raj  to  his 
mother  who  had  managed  it  so  much  to  )^is 
own  dissatisfaction  ?  It  appears  that  the  disi* 
satisfaction  was  that  she  preferred  to  manage 
it  herself,  and  would  not  let  him  have  the 
control  of  it;  and  he  may  have  thougtojh^ 
when  he  left  a  young  wife  and  an  infant  chm 
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the  mother  who  was  so  perfectly  capable  of 
managing,  was  the  best  manager  whom  he 
coold  select.  But  that  he  did  desire  reconci- 
liation, and  was  anxious  to  consult  her  is 
peifdctly  clear ;  and  that  he  went  out  of  his 
way  when  the  hand  of  death  was  upon  him 
for  the  very  purpose  of  seeing  and  consulting 
bis  mother  is  equally  clear. 

The  next  inference  suggested  as  hostile  to 

the  deeds  arose  from  their  non-publication  by 

the  Rajah  before  his  death,  or  by  Kistomonee 

immediately  afterwards.  Unquestionably,  ii  is 

most  satisfactory  when  documents  of  this  kind 

are  registered,  and  it  would  ba  very  much  for 

the  interest  of  proprietors  in  India  if,  when 

they  execute  deeds  giving  their  widows  after 

their  death  power  to  adopt,  they  would  take 

the  precaution  to  register  the  deeds.    It  might 

save  great  liiigation,  which  very  frequently 

wastes  the  property  they  desire  to  preserve. 

However,  it   was  not  done  in  this  case;  it 

was  not  compulsory  on  the  Rajah  to  do  it ; 

and  the  time  when  these  deeds  were  executed, 

the  circumstances  under   which  they   were 

executed,  the  fact  that  the  transaction  was 

not  fully  completed  until  he  had  taken  the 

deed  of  management  to  his  mother,  and  she 

had  accepted  the  trust,  may  all  account  for 

his  not  having  published  them   before  his 

death. 

Then  it  is  said  :  Why  did  not  Kistomonee, 
who,  when  passing  through  Rampoora,  saw 
some  of  the  old  retainers  of  the  family,  tell 
them,*and  proclaim  that  she  had  the  manage- 
ment? It  would  have  been  better  perhaps 
that  she  should  have  done  so ;  but  still  the 
delay  in  publishing  the  deeds  was  not  very 
great.  About  six  weeks  after  the  death  of 
the  Rajah,  she  presented  a  petition  to  the 
Collector,  in  which  the  two  deeds  are  referred 
to,  and  the  evidence  appears  to  be  that  they 
were  then  produced  to  the  Collector.  At  all 
events,  whether  produced  or  not,  they  were 
specifically  referred  to,  and  in  the  following 
June,  six  months  after,  they  were  regularly 
filed.  ^  o        / 

Again,  it  is  said,  and    an     inference    is 
attempted  to  be  drawn  hostile  to  the  respond- 
ent from  the  circumstance,  that  the  adoption 
01  a  son  did  not  take  place  until  six  or  seven 
years  after  the  Rajah's  death.     That  appears 
to  be  explained  and  accounted  for  by  the 
circumstance    that    the    Rajah    had    left    a 
slaughter.    If  she  had  lived,  and  had  married. 
^^  given  birth  to  a  son,  that  son  would  have 
become  the  representative  of  the  family ;  he 
^Ottld  have  been  able  to  have  performed  the 
^t\^^^  riles  of  the  family  and  of  the  Rajah, 
although  not  to  the  same  full  degree  that  an 


adopted  son  might  have  done ;  still  those  cir- 
cumstances would  reasonably  account  for  the 
adoption  not  having  taken  place.  Mr.  Doyne 
forcibly  pointed  out  the  obligation  upon  the 
widow  to  act  upon  the  power  given  to  her  by 
her  husband  as  speedily  as  possible,  and  its 
great  importance  as  a  religious  duty.  The 
widow  may  have  neglected  her  duly,  but  the 
presumption  against  the  deeds  does  not  seem 
very  strong  from  that  circumstance  ;  whereas, 
the  presumption  that  the  Rajah  would  leave 
the  power  to  adopt  is  very  great.  The 
stronger  the  duty  to  adopt  a  son,  the  stronger 
is  the  presumption  that  the  Rajah  would  not 
like  to  die  withDut  leaving  power  to  his 
widow  to  make  the  adoption.  That  he 
should  hav^  postponed  it  to  the  eve  of  his 
death  is  a  circumstance  that  does  not  weigh 
against  the  probability  of  the  deeds,  for  he 
was  only  of  the  age  of  24  or  25,  having  a 
wife  younger  than  himself. 

These  seem  to  be  the  presumptions  which 
have  been  most  relied  on  against  the  deeds, 
but  the  presumptions  in  favor  of  them  are 
not  only  strong,  but  almost  irresistible. 

Tne  theory  of  the  appellants  must  be  that 
these  deeds  are  forgeries;  and  if  they  are 
forgeries,  Shebessuree  and  her  father  Hurree 
Pershad  must  have  been  engaged  in  them. 
It  was  clearly  against  the  interest  of  the 
widow  that  there  should  be  an  adoption,  for 
she  would  have  been  entitled  to  the  raj  and 
all  the  property  for  life,  and  her  daughter,  if 
she  had  married  and  had  had  a  son,  would 
have  continued  the  succession.  And  her 
father  certainly  could  have  had  no  interest  in 
fabricating  a  deed  which  would  give  Kisto* 
moneethemanagement,because,ifsuchadeed 
had  not  existed,  and  his  daughter  had  had 
her  life-estate  in  the  property,  he  would  have 
been  the  natural  person,  as  her  protector,  to 
have  had  the  management  of  it.  Therefore, 
the  presumption  against  forgery,  arising  from 
the  interest  of  these  two  persons  who  are 
supposed  to  be  implicated  in  the  fabrication 
of  the  deeds,  is  very  strong. 

Then,  there  is  the  presumption  to  which 
allusion  has  been  already  m  ide  arising  from 
the  duty  to  have  a  son  by  birth  or  adoption, 
strengthened  by  the  preemption  arising 
from  the  usage  in  this  family,  in  which  for 
150  years,  with  only  one  exception,  there 
has  been  a  series  of  adopted  children  It  is 
very  unlikely  that  the  late  Rajah  should  have 
wished  to  drop  that  usage.  At  all  events, 
there  is  a  strong  probability  that  he  should 
have  desired  to  act  in  accordance,  not  only 
with  the  general  law,  but  with  the  custom  of 
his  own  family. 
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The  last  presumption  to  which  their  Lord- 
ships ihink  it  necessary  to  refer,  is  that  aris- 
ing from  the  conduct  of  Anundnaih  himself. 
It  has  been  already  incidentally  adverted  to, 
but  is  so  strong  that  their  Lordships  desire 
again  to  direct  attention  to  it  at  the  Close  of 
the  observations.  Anundnath  was  a  man 
apparently  of  wealth  and  position.  He  re- 
cognized the  two  children  who  were  adopted 
in  succession,  and  it  is  not  until  the  year 
1849  that  he  first  comes  forward,  not  directly 
to  put  forward  his  claim,  but  to  intervene  in 
another  suit  which  had  been  brought  by 
Kistomonee,  on  behalf  of  the  adopted  son  to 
recover  some  property  from  third  persons. 
It  would  appear  from  the  proceedings  which 
took  place  before  the  Principal  Sudder 
Ameen,  in  which  it  is  now  said  that  the 
validity  of  these  deeds  was  in  question,  that, 
if  that  was  so,  Anundnath  brought  forward 
then  no  witnesses  to  impeach  them,  and 
certainly  did  not  put  forward  Ilaradhnn 
Sanyal,  the  mookhtear,  now  his  strongest 
witness.  It  seems  that  that  proceeding, 
which  was  a  suit  to  recover  property  belong- 
ing to  the  raj,  took  this  course  ;  evidence 
having  been  given  of  these  deeds  by  one  or 
two  witnesses,  and  no  evidence  having  been 
called  on  the  other  side,  it  was  supposed 
that  enough  had  been  done  to  establish 
the  title.  That  may  have  been  a  misappre- 
hension. It  may  have  been  that  the  Sudder 
Dewanny  Adawlut  were  right  in  their  first 
judgment  in  thinking  that  the  matter  was 
fully  in  issue,  and  that,  if  that  were  so,  suffi- 
cient evidence  had  not  been  given  to  establish 
the  validity  of  the  deeds.  It  certainly  looks 
as  if  the  case  had  proceeded  very  much  in 
the  way  in  which  an  ejectment  proceed  s  in 
this  country,  where  an  heir  brings  an  eject- 
ment to  recover  possession  from  a  stranger 
of  property  belonging  to  his  estate,  he  intro- 
duces a  primd-/acie  case,  and  unless  there  is 
evidence  given  on  the  other  side,  it  is  con- 
sidered to  be  sufficient. 

However  that  may  be,  the  Sudder  De- 
wanny Adawlut  upon  review  considered  that 
there  had  been  a  misapprehension ;  that  there 
was  an  issue  which  had  not  been  properly 
tried ;  and  so  they  sent  the  case  down  again. 

It  is  important  to  observe  that,  upon  that 
first  inquiry,  the  trial  was  either  treated  as 
one  where  primd  facie  evidence  was  suffi- 
cient, or  if  it  was  treated  as  one  where  both 
parties  were  to  bring  forward  all  their  evi- 
dence, Anundnath  did  not  bring  forward 
any;  and  certainly  did  not  bring  forward 
the  mookhtear  on  whom  he  now  so  strongly 
relies.  ' 


Their  lordships  having  come  to  the  codi 
elusion  that  the  judgment  of  the  High  Coui 
on  the  question  of  succession  is  right ;  tha) 
decision  will  dispose  of  the  two  appeals  oj 
Rajah  Chundernath  Roy.  They  will,  thcrc-« 
fore,  advise  Her  Majesty  to  dismiss  tb( 
appeals  with  costs.  They  will  also  advij 
Her  Majesty  wholly  to  affirm  the  decree 
the  High  Court  made  on  appeal  in  the  sai( 
originally  brought  by  Anundnath  Roy,  No* 
a8  of  186 1,  and  also  to  affirm  the  decree  of] 
the  High  Court  made  on  appeal  in  the  suit 
originally  instituted  by  Kistomonee  Dabee 
against  the  Collector  of  Moorshedabad  and 
others  in  1849,  in  which  Anundnath  Roj 
intervened,  so  far  as  the  question  of  succession 
is  concerned. 


The  8th  June  1872. 

Present: 

The  Right  Hon'ble  Sir  James  W.  Colvile,  Sir 
Montagtie  K.  Smith,  and  Sir  Robert  P. 
Collier. 

Nattore  Raj— Deeds  of  Gift— Constraction- 
Presumption  ~  Hindoo  Usag^e — Endowmest 
of  Idols. 

On  Appeal  from  the  High  Court  at  Cal- 

cntla,* 

The  Collector  of  Moorshedabad 

versus 

Ranee  Shebessuree, 

From  the  insertion  of  an  express  power  of  alienation 
in  a  subsequent  Jiib&anama,  no  intention  to  restrain 
alienation  can  be  inferred  from  the  omission  of  such  a 
p3wer  in  a  former  hibbanama,  unless  the  two  deeds 
are  parts  of  one  design  or  form  a  connected  series  so 
as  to  be  construed  as  a  whole. 

The  Privy  Council  did  not  consider  that  the  pre- 
sumption arising-  from  general  Hindoo  usa^,  that  en- 
dowments of  idols  are  usually  made  by  Hindoos  witli 
the  object  of  preserving  the  sheba  or  worship  in  faoi- 
lies  rather  than  of  conferring  a  benefit  on  indivfduais, 
was  sufficient  of  itself,  in  the  absence  of  any  lan^uare 
denoting  the  intention  of  the  donor  that  the  giftshottld 
beIong;to  the  family,  to  impress  that  construction  upoo 

Exposition  of  the  manner  in  which  the  Privy  Counai 
construed  two  deeds ;  one  as  denoting  an  intention  to 
perpetuate  the  worship  in  the  family,  and  the  other  as 
intended  to  make  an  absolute  gift  to  the  donee,  wtth 
full  dominion  over  the  property  and  worship. 

The  remaining  question  in  the  appeal  la 
the  above  suit  relates  to  the  effect  to  be  given 
to  four  out  of  five  hibhanamas  executed  by 
the   Maharanee   Bhobanee  in  favor  of  Joy- 

I      •  From  the  judgment  of  Steer  and  Scton-Kair,  JJ  . 
'  dated  30th  April  1563,  Special  No.  (Full  Bench  Ki* 
ings)  VV.  R<  112. 
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money,  one  of  the  wives  of  her  grandson, 
Bissonath  Roy.  The  appellants  contend 
that,  although  Gobindnath  has  established 
his  title  as  heir  by  adoption  to  Bissonath  and 
to  the  raj  of  Nattore,  the  properties  com- 
prised in  these  deeds  did  not  descend  upon 
him,  because,  as  they  allege,  Joymoney  ac- 
quired under  them  an  alienable  estate,  li  is 
admitted  that,  in  point  of  fact,  Joymoney  in 
her  lifetime  gave  the  properties  comprised  in 
four  of  the  above  deeds  to  Doorga  Chunder, 
who  has  since  died,  and  is  represented  by 
Koylas  Chunder  Roy,  the  minor  appellant, 
and  the  property  comprised  in  one  deed  to 
his  wife  Kasee  Soonduree,  the  other  appellant. 
The  question  is  whether  Joymoney  had 
power  to  make  these  alienations. 

A  decision  hostile  to  the  validity  of  an 
adoption. of  Doorga  Chunder  by  Joymoney, 
nnder  an  alleged  authority  from  her  deceased 
husband,  Bissonath  Roy,  was  given  in  the 
course  of  the  protracted  litigation  referred  to 
in  the  record,  so  that  he  must  be  regarded  as 
a  stranger  to  the  family  of  her  husband, 
Bissonath. 

Maharanee  Bhobanee,  in  consequence  of 
minorities,  managed  for  many  years  the  raj 
of  Nattore,  but  the  property  comprised  in  the 
deeds  in  question  was  acquired  by  her  in  her 
own  right.  Some  part  of  it,  once  forming 
part  of  the  estates  of  the  raj,  was  purchased 
by  her  at  auction-sales  when  it  was  sold  for 
the  debts  of  Bissonath  Roy.  The  respond- 
ents, indeed,  do  not  dispute  that  the  property 
!  was  held  by  the  Maharanee  Bhobanee  as  her 
siridhutt,  nor  her  power  of  dealing  with  it 
as  she  chose ;  but  their  contention  is,  that 
she  dedicated  it  to  religious  worship  in  such 
a  manner  that  it  became  inalienable  by  Joy- 
money, and  descendible  only  to  her  heirs. 

There  is  no  sufficient  evidence  that  the 
idols  mentioned  in  the  deeds  were  ancestral 
or  family  idols,  or  that  the  property,  before 
the  Maharanee  acquired  it,  was  devoted  to 
religious  purposes.  The  dedication  to  such 
tises,  whatever  may  be  the  nature  and  extent 
^  it,  appears  to  have  been  made  for  the  first 
time  by  herself,  and  she  must  be  considered 
as  the  founder  of  the  endowments. 

With  regard  to  one  of  the  deeds  (No.  4), 
<lated  27th  August  A.  D.  1802,  no  question 
wises.  It  contains  no  reference  to  worship, 
wd  has  an  express  power  of  alienation 
the  Courts  in  India  have  concurred,  and,  as 
Meir -Lordships  think,  rightly,  in  treating  it 
^  an  absolnie  gift  of  the  property  to  Joy- 
^^ty,  with  all  the  rights  of  unrestricted 
owpership. 
^beir  Lordships  consider  also  that  little 
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diflficully  arises  with  respect  to  another  of  the 
deeds  (No.  2),  dated  19th  July  1802,  re- 
lating to  the  "  auction-purchased  zemindaree 
Hoodda  Burranagore."  That  hibbanama  con- 
tains an  absolute  gift  of  the  estate  to  Joy- 
money ;  and  the  words,  "  You  will  do  virtu- 
ous actions,  &c.,  from  the  profits,"  do  not 
appear  to  their  Lordships  to  contain  any 
specific  direction  or  trust  capable  of  being 
enforced.  They  appear  to  be  simply  recom- 
mendatory of  a  moral  duty,  and  do  not 
qualify  the  absolute  character  of  the  gift. 
The  clause,  "  You  shall  enjoy  it  with  your 
"  sons  and  grandsons :  if  at  any  time  any 
"  heir  of  mine  should  make  any  claim,  that 
"  will  be  null  and  void,'*  ought  not,  in  their 
Lordships'  view,  to  be  construed  as  a  limita- 
tion to  the  sons,  and  consequently  as  a  re- 
straint on  alienation.  It  may  have  added  to 
express  the  absolute  and  irrevocable  nature 
of  the  gift. 

The  High  Court  considered  that  the 
absence  of  an  express  power  of  alienation 
led  to  the  presumption  that  the  gift  was 
limited ;  and,  apparently  disregarding  their 
own  rule,  that  each  deed  should  be  interpret- 
ed by  itself,  they  infer  from  the  insertion  of 
such  a  power  in  the  subsequent  deed  (No.  4), 
and  the  omission  of  it  in  this,  an  intention  to 
restrain  alienation.  Their  Lordships  think 
that  the  subsequent  deed  cannot  properly  be 
referred  to  for  this  purpose.  If  it  had  ap- 
peared, expressly  or  by  reasonable  implica- 
tion, from  the  contents  of  the  deeds,  that 
they  all  formed  part  of  one  entire  design, 
then  the  construction  of  any  one  could  pro- 
perly be  aided  by  the  dispositions  made  and 
the  language  found  in  the  others ;  but  it  can- 
not be  inferred  from  these  deeds  that  they  are 
parts  of  one  design,  or  that  they  form  a 
connected  series  to  be  construed  as  a  whole. 
Their  Lordships  consider  that  this  hibbanama 
No.  2,  construed  by  itself,  contains  an 
absolute  and  unrestricted  gift  of  the  pro- 
perty comprised  in  it  to  Joymoney ;  and 
consequently  that  the  judgments  given  by 
the  Courts  in  India  in  favour  of  the  respond- 
ents, on  the  ground  that  she  had  no  power 
to  alienate,  cannot  be  sustained. 

The  three  other  deeds.  No.  i,  No.  3,  and 
No.  5,  are  different  in  their  character  from 
the  two  hitherto  discussed.  They  contain 
provisions  for  the  endowment  and  support  of 
idols  and  their  worship,  which  are,  in  the 
nature  of  trusts  impressed  on  the  property,  to 
be  performed  by  the  donee.  In  the  case  of 
a  bare  trust  leaving  no  beneficial  enjoyment 
to  the  donee,  there  would  be  strong  ground 
for  the  implication  that  the  property  was  not 
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alienable,  and  was  to  descend  to  the  donee's 
heirs  as  trustees  in  succession.  But  it  was 
contended  that  in  these  grants  the  trust  is 
coupled  with  an  interest,  giving  the  donee  a 
right  to  the  enjoyment  of  the  surplus  usu- 
fruct of  the  property,  after  making  due  pro- 
vision  for  the  sustentation  of  the  idols  and 
their  worship,  and  therefore  that  there  is  a 
beneficial  ownership  capable  of  alienation. 

The  case  of  Sonatun  Bysack  v,  Sreemuity 
Juggut  Soonduree  Dossee,8  Moore,  1.  A.,  p.  66, 
was  cited  to  show  that  such  a  beneficial  interest 
may  exist  as  a  secular  right  in  property 
dedicated  primarily  to  the  worship  ot  idols. 
In  that  case,  it  is  true,  a  disposition  of  the 
surplus  was  expre.<?sly  made  by  the  will  of 
the  donor;  but  their  Lordships  do  not  doubt 
that  cases  may  occur  where,  from  the  nature 
and  terms  of  the  gift,  the  intention  of  the 
donor  to  confer  a  beneficial  and  alienable 
interest  in  property  so  dedicated  may  be 
inferred. 

The  question  arising  for  decision  on  these 
several  deeds  is,  whether  it  can  be  collected 
from  their  language  that  the  donor,  Maha- 
ranee Bhobanee,  intended  to  make  such  a 
gift,  or  whether  she  meant  that  the  worship 
SM^id  the  endowments  should  remain  in  the 
family  of  loy money 

It  would  unquestionably  be  more  con- 
sonant with  the.  genius  and  spirit  of  Hindoo 
law  and  usages  that  endowments  of  this  kind 
should  be  made  to  a  family,  by  whose  mem- 
bers, in  succession,  the  worship  might  be  per- 
formed, than  to  an  individual  who  might  sell 
or  give  them  to  a  stranger. 

The  following  cases  were  referred  to  on 
this  subject  during  the  argument :  i  S.  D.  A. 
Reports  (1807)  180;  4  Idem  (1829)  343; 
5  Idem  (1833)  210;  5  W.  R.  202; 
7  Idem  366. 

There  is  considerable  difficulty  in  arriving 
at  the  intention  of  the  donor  in  the  present 
case,  in  consequence  of  the  peculiar  position 
of  this  family,  and  the  vague  and  varying 
language  of  the  several  grants.  The  raj 
of  Natlore  was  from  its  nature  an  impartible 
estate,  descending  on  a  single  heir;  and  the 
Maharanee  certainly  does  not  seem  to  have 
intended  to  annex  this  property  and  worship 
to  the  raj.  She  clearly  also  did  not  desire 
that  they  should  go  to  her  grandsons,  Bisso- 
nath  Roy  and  Shibnaih  Roy.  It  may  be 
inferred  from  the  hibbanamas  ihat  she  in- 
tended one  of  two  things — either  to  make  an 
absolute  gift  to  Joymoney,  giving  her  full 
dominion  over  the  properly  and  worship,  or 
to  vest  them  in  her  and  her  heirs,  as  family- 
property  and  sheba,  in  such  manner  that  the 


succession  should  be  to  her  heirs,  passii^ 
over  her  husband,  Bissonath,  and  his  broiber, 
It  is  important  to  observe  that  Joymoney,  at 
the  lime  of  these  deeds,  was  the  mother  of 
two  sons. 

Bearing  in  mind,  whilst  construing  these 
hibbanamas,   the    presumption    already  ad- 
verted to,  that  endowments  of   this  aattiit 
are  usually  made  by  Hindoos  with  tbeobjeQ 
of  preserving  the  sheba  in   families,  ratber 
than  of  conferring  a  benefit  on  individuik, 
their  Lordships  have  been  led  to  the  concki- 
sion,  with  regard  to  the  hibbamama  No.  r, 
that,  upon  the  right  construction  of  that  deed, 
Joymoney  had  no  power  to  alienate  the  pro- 
perty contained  in  it.      In  that  hibbanamot 
dated  8th   November  1798,   the  Maharaaci 
Bhobanee  says :  '*  I  have  certain  property  for 
'*  the  service  of  the  ^ods  worshipped  by  nc 
"  at  Mamoodpore,  &c.      ♦      *      My  eldait 
'*  grandson  is  Rajah  Bissonath  Roy ;  bis  w- 
*'  derstanding  is  unsettled,  he  is  incapable 
"  of  managing  the  property,  and  the  zemia- 
"  dareein  his  hands  is  gradually  diminishing. 
"  My  second  grandson,  Kooer  Shiboaifa  1^* 
"  is  a  minor,  and   dtsc^edient  to  my  coro- 
"  mands ;  by  neither  of  these  two  caa  the 
**  service  of  the  gods  be  performed." 

She  thus  declares  her  motive  for  desiring  to 
exclude  her  immediate  heirs,  but  that  modtc  | 
does  not  afford  a  reason  for  a  desire  to  ailov  I 
the  sheba  to  go  entirely  out  of  her  family.      ' 

The  deed  goes  on  :  **  Knowing  you  arc  the  ; 
"wife  of  my  grandson  and  the  mother  of » 
**  son,  moreover  you  are  always  emploftd 
•*  in  taking  care  of  me,  you  will  be  able  W) 
**  take  care  in  a  very  good  ivay  of  the  service 
"  of  the  gods,  and  my  property  will  rcmaifl 
•*  intact." 

The  above  passages  which  refer  to  jof- 
money  being  the  mother  of  a  son,  and  10  her 
ability  to  take  care  of  the  service  of  the 
gods,  and  the  conclusion  the  Maharanee 
draws  from  these  facts,  seems  strongly  w 
indicate  an  intention  that  *'the  property 
should  remain  intact"  in  the  family 

The  deed  goes  on :  "  For  these  reasons,  w 
"  worship  of  the  aforesaid  gods,  and  their  *^ 
"  bu/fer  pergunnahs  (naming  iheaa),  the  ofJi'^  ; 
**  menis  of  the  ^ods,  and  all  the  property  ap- 
"  propriated  to  the  worship  of  the  gods,  I  «»* 
•*  over  to  you  by  a  gift.  Having  caused  yow 
"  name  to  be  enrolled  in  the  shebatHUi  ^ 
"  will  lake  possession  of  the  dtbuUer.  kc,  *w 
•*  coniinue  to  perform  the  prescribed  w«-  . 
**  ship  of  the  gods,  from  generation  togener- 
"  aiion.  Yon  have  the  power  to  appoint  a 
**  shebaet  for  the  worship  of  the  gods."    ,. 

The  power  to  appoint  a  sheboii  is  pei*«l^  j 
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coDStstent  with  either  construction.  The 
#ofda*  from  **  generation  to  generation  "  may, 
in  sodie  cases,  raean  no  more  than  to  express 
the  absolute  character  of  the  gift;  but»  con- 
sidering the  sabject-matter,  it  seems  more 
probable  that  in  this  deed  they  were  used 
in  their  natural  sense  10  denote  an  intention 
to  perpetuate  the  worship  in  the  family. 

The  words,  "  I  and  my  heirs  have  no  con- 
cern with  it,"  were  strongly  relied  on  by 
tht  learned  counsel  for  the  appellant,  and 
they  undoubtedly  favour  his  construction ;  but 
their  Lordships  consider,  although  not  with- 
001  some  doubt,  that  those  words  may  b^ 
ttilsiled  by  referring  them  to  the  intention 
of  the  Maharanee  to  exclude  her  grandsonsy 
who  were  her  immediate  heirs,  and  that  they 
are  not  sufficient  10  rebut  the  construction 
derivable  from  the  other  parts  of  the  docu- 
ment. 

The  judgment  on  this  deed  will,  therefore, 
be  in  accordance  with  the  decision  of  both 
the  Courts  in  India. 

Their  Lordships  have  come  to  an  opposite 
conclusion  with  respect  to  the  hibbanama 
(No.  3),  dated  the  12th  August  1803.  It 
cdBtains  no  words  of  succession,  nor  any  re- 
ference to  family  or  descendants.  In  it  the 
Maharanee  says  she  has  in  her  Hurranagore 
house  the  worship  of  the  idol  Sree  Sree 
Isbwur,  and  that  her  daughter  was  shebaei, 
"  I  worship  now."  She  goes  on  ;  "  For  the 
"  purpose  of  worship  there  is  turruff^  Ac, 
"  and  the  ornaments,  Ac.  I  give  it  to  you  as 
*'  &  gift;  you  will  take  possession  in  accord- 
'*aoce  with  the  hibba.  You  will  always 
"  perform  the  worship  of  the  gods.  You  will 
"  cause  your  name  to  be  written  as  shebaet 
"  in  the  Government  records,  and  will  always 
"  pay  the  revenue.  Therefore,  I  give  this 
"deed of  gift." 

No  words  occur  to  limit  the  completeness 

of  the  gift  to    Joymoney,     subject  to  her 

making  due  provision  for  the  worship  of  the 

»dol.    It  may  be  that  the  Maharanee  Bhoba- 

nee  intended  that  Joymoney  should  enjoy 

iV\s  property  and  worship  as  fully  and  in  the 

»tte  manner  as  she  herself  had  held  them  ; 

*nd  their  Lordships  do  not  consider  the  pre- 

saniption,  already  referred  to  as  arising  from 

general  Hindoo  usages,  is  sufficient  of  itself, 

m  the  absence  of  any  language  denoting  the 

jwemion  of  the  donor  that  the  gift  should 

oeioug  to  the  family,  to  impress  that  con- 

wniction  upon  it.    Their  Lordships,  therefore, 

WRh  regard  to  this  deed  (No.    3),  disagree 

^ththe  ju'lgment  of  the  High  Court,  which 

jeversed  the  decision  of  the  first  Judge  (Mr. 

^'  Mson), 


The  construction  of  the  last  deed  (No.  5), 
dated  5ih  September  1802,  depends  very 
much  on  the  same  considerations  and  reasons 
as  those  which  determine,  in  their  Lordships' 
view,  that  of  the  hibbanama  No.  i.  These 
deeds  are  substantially  to  the  same  effect. 
The  Maharanee  in  the  last  says :  ''The  sheba 
"  of  Sree  Sree  Doorga  is  mine ;  of  that 
'^^  sheba  I  had  a  desire  to  make  a  gift  to  a 
"  daughter-in-law.  Ranee  Sunkary."  She 
then  refers  to  having  purchased  property 
sold  for  arrears  due  from  Bissonath,  and  paid 
the  value  in  the  name  of  the  goddess,  and 
to  the  death  of  Sunkary,  and  then  goes  on  : 
''  For  this  reason  I  make  a  gift  of  the  same 
*' sheba  to  you  (Joymoney),  who  are  my 
'^  grand-daughter-in-law,  of  the  entire  talook 
"  iurruffj  &c.,  and  the  ornaments  of  the  god- 
"  dess,  and  all  the  sheba.  You  will  have 
^*  your  name  registered  as  shebaet^  and  take 
"  possession  of  the  mehals  through  your 
•*  men,  and  contrhue  to  perform  the  worship 
"  of  the  gods  from  sort  to  grandson,  and  so 
"  on.  For  this  reason  I  give  this  deed  of 
"  gift." 

Their  Lordships  do  not  think  it  necessary 
to  repeat  the  reasons  already  given  in  com- 
menting upon  the  first  deed,  which  led  them 
to  the  conclusion  that  the  Maharanee  in- 
tended that  the  endowments  and  worship 
should  remain  in  the  family  of  Joymoney. 
They  think  the  declaration  of  the  donor 
that  the  worship  should  continue  "  from  son 
to  grandson,  and  so  on,"  and  that  for  that 
reason  she  made  the  gift,  construed  with  the 
aid  of  the  presnmptton  arising  from  the 
nature  of  it,  sufficiently  indicates  this  inten- 
tion. Their  Lordships  must,  therefcffe,  hold, 
in  accordance  with  the  judgments  of  both 
the  Courts  below,  that  the  alienation  made 
by  Joymoney  of  the  property  comprised  in 
this  last  deed  cannot  be  supported. 

It  was  not  disputed,  in  the  end,  that  the 
respondent,Gobindnath  Roy,  having  establish- 
ed his  title  as  heir  by  adoption  to  Bissonath 
Roy,  became  also  heir  to  Joymoney,  and 
entitled  to  recover  such  of  the  properties 
comprised  in  the  hibbanama  as  should  be 
held  to  be  inalienable  by  her. 

In  the  result,  their  Lordships  will  hurnbly 
advise  Her  Majesty  in  the  appeal  of  the 
Collector  of  Moorshedabad  in  the  suit 
originally  brought  by  Kistomonee  Dabee  in 
1848  as  follows,  that  is  to  say,  that,  with 
respect  to  the  properties  comprised  in  the 
hibbanamas  Nos.  i  and  5,  the  appeal  be  dis- 
missed, and  the  judgments  of  the  Courts 
below  affinned ;  that,  with  respect  to  the 
property  in  the  hibbanamd  No.  2,  the  appeal 
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be  allowed,  and  the  judgments  of  both  the 
Courts  below  reversed,  and  the  suit,  so  far 
as  it  relates  to  this  property,  dismissed  ;  and 
that,  with  respect  to  the  property  in  the  hihha- 
nama  No.  3,  the  appeal  be  allowed,  and  the 
judgment  of  the  High  Court  reversed,  and 
that  of  the  Judge  of  Rajshahye  affirmed. 

The  parties  to  the  last-mentioned  appeal 
will  bear  their  own  costs  of  that  appeal  :  and 
their  costs  in  the  Courts  in  India  should  be 
apportioned  according  to  the  course  of  those 
Courts  in  cases  where  the  plaintiff  is  only 
partially  successful. 


The  3rd  June  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanaih 

Mitter,  Judges, 

Evidence — Purdanasheen  Women — Examina- 
tion by  Commission. 

Case  No.  880  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  2ist  April  i8yt,  affirming  a  decision 
of  the  Moonsiff  of  Parcole,  dated  the 
28th  December  i8yo, 

Nusrut  Banoo  and  others  (Defendants), 

Appellants^ 

versus 

Mahomed  Sayem  (Plaintiff),  Respondent. 

Moonshee  Mahomed  Yusufiox  Appellants. 

Mr,  R,  E,  Twidale  and  Moulvie  Syed 
Murhumut  Hossein  for  Respondent. 

The  examination  by  commission  of  Apurdanusheeu 
womao  is  not  necessary  where  she  can  be  examined  in 
Court  in  ^palkee  or  otherwise  on  a  proper  identification. 

Bayley,  J. — Two  pleas  have  been  taken 
in  this  special  appeal  : — 

First, — That  the  lower  Courts  were  wrong 
in  not  examining  Nusrut  Banoo  by  commis- 
sion. Now,  we  find  it  stated  in  the  judgment 
of  the  first  Court  that  the  Court  considered 
it  not  necessary  to  examine  her,  and  that  her 
non-appearance  would  not  interfere  with  the 
proper  adjudication  of  the  case.  But  it  is 
obvious  that  she  ought  to  have  been  exam- 
ined in  Court.  A  purdannsheen  lady  is  fre- 
quently examined  in  Court  in  a  pall:ee  or 
otherwise,  on  a  proper  identification,  and  1 
there,  in  the  presence  of  the  parties  and  the  | 
pleaders,  and  with  all  the  advantages  attending 
the  examination  of  the  witness  in  open  Court, 


she,  at  whose  command  was  the  best  know- 
ledge  of  the  facts,  could  have  been  examined 
in  a  full  and  satisfactory  manner.  There 
should  have  been  no  examination  by  com- 
mission in  such  a  case  as  this,  and  it  was  a 
discretion  judicially  exercised  to  refuse  a 
commission. 

The  plea  now  in  special  appeal  is  that 
Nusrut  Banoo  should  have  been  examined, 
but  a  petition  was  put  in  by  her  objecting  to 
being  examined  at  all.  Further,  it  is  to  be 
remarked  that  it  was  not  Nusrut  Banoo  her- 
self who  offered  her  own  evidence  to  the 
Moonsiff,  but  it  was  the  Moonsiff  who  asked 
for  it.  The  complaint,  therefore,  coming 
from  her  is  entirely  misplaced. 

The  next  plea  urged  is  as  regards  the  age 
of  Nusrut  Banoo.  According  to  the  evi- 
dence of  one  of  the  plaintiff's  witnesses, 
Basej,  and  adding  to  it  a  part  of  the  CFi- 
dence  of  Golam  Hossein,  one  of  the  wit- 
nesses for  the  defendant,  it  is  pleaded  tbt 
Nusrut  Banoo  was  1 5  years  old.  It  is  io  be 
observed  on  this  point  that  a  distinct  and 
clear  finding  of  fact  has  been  arrived  at,  both 
by  the  first  Court  and  the  Lower  Appellate 
Court,  upon  a  full  consideration  of  the  evi- 
dence, that  the  witnesses  for  the  defendaat 
are  not  trustworthy  as  regards  her  age.  The 
pleaders  here  take  one  bit  of  the  evidence  of 
one  witness  and  add  it  to  the  bit  of  evi- 
dence of  another  witness — a  process  which 
cannot  be  accepted. 

On  these  grounds  we  dismiss  this  special 
appeal  with  costs. 

Mitter,  J. — 1  concur  in  dismissing  this 
appeal  with  costs. 


The  1 2th  June  1872. 

Present  : 

The  Right  Hon'ble  Sir  James  W.  Colvilc, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Sale  of  Minor's  Property— Suit  for  Damages 
(by  Purchasers  against  Vendors)— Costs. 

On  Appeal  from  the  Sudder  Court  at  Agra, 
Bhoopnarain  Chowbey  and  another 

versus 
Rughoonath  Gobind  Roy  and  another. 

It  is  not  for  the  public  benefit  that,  where  two  pari^ 
knowingly  deal  with  the  sale  and  purchase  of  prop^"^ 
of  infants  who  have  not  by  law  the  power  of  saw>  o^^ 
the  parties  (the  purchasers),  whoobtain  ^^^^^^^?l^ 
property  in  a  manner  calculated  to  injure  the  «n 
should  be  able  to  sue  the  other  party  (the  vendorsji 
damages.    The  Privy  Council  even  refused  to  g?^^^ 
to  either  party,  considering  them  both  in  pariaff 
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The  circumstances  which  give  rise  to  this 
case  are  as  follow:  In   1845  some  land  was 
sold  which  belonged  at  that  time  to  a  joint 
Hindoo  family,  consisting  of  five  brothers,  to 
the  plaintiffs  in  the  sait,  who  are  the  appel- 
lants.   It  appears  now  that,  at  the  time  of 
this  sale,  three  of  those  brothers  were  minors, 
and  therefore  incapacitated  from  being  parties 
to  it.    The  deed  of  sale  is  not  before  their 
Lordships.     It  would  appear,  according  to 
the  statement  of  the  defendants  in  this  suit, 
that  it  purported  to  be  executed  by  all  the 
brothers;  and  there  is  reason  to  suppose  that 
it  purported  to  be  executed  by  each  on  liis 
own  behalf,  inasmuch  as  there  is  a  finding  in 
a  suit,  which  will  be  subsequently   referred 
to,  of  the  three  brothers  against  the  present 
plaintiffs,  that  "  the  deed  of  sale  in  dispute 
*'has  not  been  executed  through  a  guardian 
"on  the  part  of  the  minors  but  by  all  the 
'*  sellers  themselves ;  its  execution,  in  good 
"faith  or  otherwise,  is. not  a  point  for  con- 
**  s'lderation."     At  all  events,  it  purported  to 
be  executed  by  all  the  brothers,  either  each 
executing  on  his  own  behalf,  or  the  two  ex- 
ecuting on  behalf  of  the  other  three. 

It  appears  that  this  transaction  was  regarded 

by  the  plaintiffs,   as   well   as   by  the    two 

elder  brothers,  as  open  to  question,  for  it  was 

thought  necessary  at  the  same  time  to  take  an 

ikramama,  executed  by  the  two  brothers  in 

favour  of  the  plaintiffs,  which  states :  "  We, 

"the  two  elder   brothers,    are    owners    of 

"  the  properly  which  is  sold  ;  *'  and  further : 

"We  have   unconditionally   sold   our   own 

"respective  rights  and  interests  in  this  estate 

"and  those  of  Balka  Gobind  Roy,  Balkurum 

"  Gobind Roy,and  Byjoo  Gobind  Roy,io  Ram- 

"  dial  Chowbey,  son  of  Moteeram  Chowbey, 

*'  for  Rs.  5,500,  and  have  executed  the  deed 

"of  sale  and  receipt  for  the  sale-price  on  the 

"  part  of  all    the    five  brothers,   and    have 

*' delivered  them    to  the  purchaser."     The 

reason  of  thenion-execution  by  the  younger 

brothers  is  thus  explained  :  "  Balka  Gobind 

^  Roy  and  others  could  not  come  to  this  ciiy 

"for  the  execution  of  this  deed  01  sale,  as 

''ihey  were  not  at  leisure."     This  is  obvi- 

OQsIy  a  false  excuse  for  the  non-execuiion  by 

the  brothers,  whose  non-execution  was  owing 

totheir  being  incompetent  to  execute  the  deed, 

and  probably  they  were  altogether  unaware 

of  this  sale. 

A.S  soon  as  the  younger  brothers  came  of 
age,  they  instituted  a  suit  aga.nst  the  present 
plaintiffs  to  recover  their  share  of  ihis  property, 
and  they  succeeded  in  that  suit.  It  may  be 
*s  well  to  observe  what  were  the  issues 
which  were  framed  and  the  judgments  which 


were  then  given  as  far  as  they  are  material 
to  the  present  case.  That  suit  was  decided 
on  the  6th  of  December  i86r.  One  of  the 
issues  is,  '*  Whether,  at  the  time  of  the  ex- 
"  ecution  of  the  deed  of  sale,  the  plaintiffs 
"  were  minors,  and  Rughonath  Gobind  Roy 
"  and  Balka  Gobind  Roy  were  the  only  two  of 
*'  the  sellers  who  had  attained  majority,  "  and 
then  it  goes  on,  '*  and  the  deed  of  sale  in 
**  dispute  was  executed  by  collusion  of  the 
"  adult  sellers  with  the  insertion  of  the  piaint- 
*'  iffs'  names ;  or  whether  at  the  time  of  ex- 
'*  ecution  of  the  deed  of  sale,  all  the  plaintiffs 
"  had  attained  their  majority  and  were  living 
"  together,  and  the  deed  of  sale  in  dispute 
''was  executed  without  collusion  and  in  good 
"  faith."  Collusion  between  the  defendants 
and  the  elder  brothers  appears  to  have  been 
one  of  the  issues,  perhaps  not  vtry  formally 
stated.  Upon  that  issue  there  was  this  find- 
ing :  "  Whereas  the  deed  of  sale  in  dispute 
"  has  not  been  executed  through  a  guardian 
"on  the  part  of  the  minors  but  by  all  the 
''sellers  themselves,  its  execution  in  good 
**  faith  or  otherwise  is  not  a  point  for  con- 
"sideration.  All  that  requires  to  be  deter- 
"  mined  in  this  case  is,  whether  the  plaintiffs, 
**  at  the  time  of  execution  of  the  deed  of 
"  sale,  had  attained  their  full  age  or  not;  and 
"as  their  minority  has  been  proved,  the  deed 
"  as  to  the  sale  of  their  share  is  to  be  con- 
"sidered  null  and  void,  and  there  is  no 
"  doubt  that  the  execution  of  the  sale-deed 
"  was  effected  collusively  by  the  purchasers 
"  and  the  adult  sellers."  Upon  an  appli- 
cation for  a  review  of  this  judgment, 
the  Judge,  Mr.  Swindon,  also  finds  this; 
"There  is  no  doubt  that  the  sellers,  who 
"  were  adults,  did,  in  collusion  with  the  pur- 
"  chasers,  sell  the  plaintiffs'  share  with  their 
"own."  There  appear,  therefore,  to  have 
been  findings  in  that  suit,  both  in  the  Court 
of  first  instance  and  in  the  Court  of  Appeal, 
that  the  sale  was  fraudulent  and  collusive  on 
the  part  both  of  the  vendors  and  the  pur- 
chasers. In  the  present  suit  the  finding  of 
the  Court  below  is  very  much  to  the  same 
effect.  The  Principal  Sudder  Ameen  finds 
that,  "  although  the  defendants'  total  denial 
"  of  the  agreement  relied  on  by  the  plaint- 
"iffs,  which  is  registered  and  has  been 
"proved  by  witnesses,  is  utterly  false  and 
"  dishonest,  all  proceedings  of  plaintiffs  also, 
"from  first  to  last,  are  not  free  from  the 
"taint  of  bad  faiih.  For,  in  the  first  place, 
"  Ramdial,  the  plaintiffs'  father,  made  defend- 
'•ants  execute  in  his  favour  a  salg-deed  in 
"their  own  names  jointly  with  those  of 
"  Balka  Gobind  Roy  and  others,  three  minor 
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"brothers,  without  making  any  mention  of 
•*the  fact  of  their  minority,  with  the  object 
"  of  appropriating  the  whole  village,  and  took 
*' possession  of  the  whole,  in  which  un- 
"  lawful  act  the  defendants  took  part  with 
'•him."  Then  he  goes  on  to  say:  **  He 
"made  defendants  also  execute  an  ikrar- 
"  nama  as  a  pre-contrivance ;  and  in  order 
"  to  conceal  the  fact  of  minority  of  the  de- 
**  fendants'  brothers,  he  caused  ihe  following 
"clause  to  be  entered  therein,  m.,  '  that,  for 
"want of  leisure,  Balka  Gobind  Roy,  &c.,  can- 
"  not  come  to  this  ciiy  to  execute  and  com 
"  plete  the  sale-deed/  whereas  the  sale  was 
"not  completed  by  registration,  while  the 
"agreement  was  registered."  He  also  ad- 
verts to  this,  that,  instead  of  registering  the 
deed  of  sale  in  the  ordinary  manner,  a  ficti- 
tious suit  was  instituted  against  all  five 
brothers,  and  that  what  may  be  called  a  ficti- 
tious confession  of  that  suit  appears  to  have 
been  given  in  the  names  of  all  five. 

Such  is  the  finding  of  the  Court  below  in 
this  case — a  finding  which  is,  in  substance, 
confirmed  by  the  Court  above.  The  main 
difficulty  which  has  pressed  upon  their  Lord- 
ships has  been  this — whether  in  this  suit  the 
question  of  collusion  between  the  vendors 
and  purchasers,  with  a  view  to  defraud  the 
infants,  was  raised  as  distinctly  as  it  ought  to 
have  been  by  way  of  plea  or  statement  by 
the  defendants,  or  whether  at  all  events  ii  was 
raised  with  sufficient  distinctness  in  the  issues 
in  the  cause.  Unquestionably  the  defence  on 
which  the  defendants  have  succeeded,  and  on 
which  the  judgment  of  both  Courts  proceeded, 
is  not  raised  as  clearly  as  would  be  required  in 
pleadings  in  this  country  by  the  statement  of 
ihe  defendants,  nor  by  the  issues  which  were 
franoed  in  the  cause.  The  only  issue  at  all 
referring  to  this  question  appears  to  be  the 
second,  which  is  in  these  terms :  "  In  the 
"event  of  the  plea  in  bar  being  overruled, 
"  are  the  plaintiffs  entitled  to  rec:over  from 
"the  defendants  Rs.  3,300  principal  and 
"  Rs.  3i300  interest,  being  the  portion  of  the 
<*  purchase-money  due  on  account  of  three- 
<«  fifths  share  of  Byjoo  Gobind  Roy,  and  other 
"brothers  of  defendanis,  under  ihe  ikrarna- 
"ma dated  3rd  June  1845  J  or,  as  pleaded  by 
<<  defendants,  is  the  ikrarnama  alleged  by 
"  plaintiffs  false,  and  did  the  plaintiffs  cause  a 
"  sale-deed  to  be  executed  by  defendants  and 
"  their  brothers  without  any  mention  of  the 
"  minority  of  the  latter  ?  *'  li  is  only  under 
those  words  tha',  according  to  their  Lord- 
ships' view,  this  question,  if  it  could  be  raised 
at  all,  was  raised  in  the  suit  below.  At  the 
same  time,  it  is  to  be  borne  in  mind  that  the 


learned  Judge  of  ihe  Court  below  does  appear 
to  have  considered  that  this  question  was  in 
issue  ,*  and  it  is  further  to  be  otjserved  that,  ia 
the  grounds  of  appeal,  the  plaintiffs  do  agC 
contend  that  his  finding  was  beyond  hispowen 
on  the  ground  that  it  was  not.  If  they  bad  M 
contended,  it  is  possible  that  the  High  Comt 
might  have  framed  an  issue  distinctly  ntslng 
it. 

Under  those  circumstances,  although  their 
Lordships  undoubtedly  cannot  regard  u 
satisfactory  the  form  of  the  iasae  in  this  cats, 
they  are  not  disposed  to  take  upon  tkem- 
selves  to  reverse  the  finding  of  the  two  Covrts 
upon  a  question  of  fact,  which  both  appear 
to  have  supposed  to  be  before  them,  and 
which  neither  party  seems  to  have  denied  10 
be  before  them. 

With  respect  to  the  evidence  in  support 
of  this  finding,  it  is  not  for  their  Lordships 
to  deal  with   the  case  as  a  Court  oi  first  in- 
stance.    It  is  enough  for  them  to  say  that 
thev  are  unable  to  declare  that  the  Coorts 
below  were  not  justified  by  the  evidence  in 
coming  to  the   conclusion    at  which   thef 
arrived.     It  appears  certain  that  the  present 
respondents,  at  the  time  of  the  transaction 
in  question,   in    1845,  were   minors,    li  is 
probable  that  the  present  appellants  knew 
this.     It  is  certain  that  they  knew  that  the 
transaction  was  one  liable  to  be  impeached, 
otherwise   they  would  not   have  thought  it 
necessary  to  take  an  indemnity.  That  indem- 
nity shows  that  ihey  themselves  had  notice 
that  three  of  the  brothers  mere  unable  for 
some  reason  to  execute  the  deed  of  sale. 
If  they  knew  that  they  were  minors,  they 
must  have  been  aware  that  the  reasons  alleged 
for  their  non  execution  of  the  deed  of  ^e 
was  a  false  one ;  and  the  further  proceeding 
of  obtaining  a  fictitious  judgment  against 
five  brothers,  and  getting  the  three  rohiors 
to  confess  that  judgment,  instead  of  the  ordi- 
nary course  of  registering  th^  deed,  is  cer- 
tainly a  proceeding  of  a  suspicious  character. 

Their  Lordships,  therefore,  are  unable  to 
say  that  there  was  no  evidence  to  support  a 
finding,  which  appears  to  be,  in  fact,  a  find- 
ing of  four  Courts.  In  the  ejectment-suit, 
two  Courts  have  found  that  there  was  colln- 
sion  between  the  vendors  and  purchasers. 
In  the  present  suit  the  Court  below  and  ^ 
Court  above  have  found  substantially  to  the 
same  effect,  though  not  precisely  in  the  same 
language. 

Under  these  circumstances,  it  appears  to 
their  Ix)rdships  that  the  decree  of  the  Co^ 
below  ought  to  be  supported.  It  is  notfw 
the  public  benefit  that  a  party  enga^^ '"  ' 
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transaciion  such  as  this  must  now  be  taken 
to  he,  wherein  both  vendors  and  purchasers 
are.  aware  that  they  are  dealing  with  the 
property  of  infants,  who  have  not  by  law 
the  power  of  sale,  and  that  they  are  obtain- 
ing poasession  of  this  property  in  a  manner 
calculated  to  injure  those  infants,  should  be 
able  to  sue  another  party  to  the  transaction 
for  damages. 

For  these  reasons  their  Lordships  will 
advise  Her  Majesty  that  this  appeal  should 
be  dismissed ;  but  considering  the  circum- 
stances which  have  been  alluded  to,  the  nature 
of  the  defence,  the  absence  of  a  distinct  plea 
raising  this  question,  and,  above  all,  the  fact 
that  both  parlies  must  be  considered  in  pari 
delicto^  their  Lordships  are  of  opinion  that 
neither  ^iarty  should  have  the  co^ts  of  this 
appeal. 


The  i5ih  June  1872. 
Present : 

The  Right  Hon'ble  Sir  James  W.  Colvile, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Practice  of  Privy  Council — Questions  of  Fact- 
Authority  of  Agents. 

On  Appeal  from  the  High  Court  at  Agra. 

Baboo  Lall 
versus 

Luitoo  Ram. 

Where  the  sole  «}uestion  raised  in  both  Courts  in  India 
was  wliether  or  not  certain  documents  purportint^  to  be 
an  allowance  of  plaintiff's  accounts  by  the  defendant's 
agent  were  signed  by  the  a^ent,  the  Privy  Council 
decliMd  to  allow  the  defendant  to  raise  before  them  the 
question  as  to  the  authority  of  the  ag«nt  to  bind  him 
Ithe  defendant). 

This  was  a  suit  by  a  sub  contractor  against 
^  contractor  with  tde  Government  tor  work 
*nd  labour  done.  The  defence  was  that  the 
defendant  had  been  fully  paid,  and  indeed 
over-paid.  The  questions  raised  were  ail 
questions  of  fact,  and  those  questions  of  fact 
nave  been  found  in  the  plaintiff's  favour  by 
the  Court  of  first  instance  and  by  the  Ap- 
pellate Court  in  India. 

Under  these  circumstances,  the  rule  of 
^eir  Lordships,  not  to  interfere  with  a  deci- 
sion of  two  Courts  in  India  on  a  question  of 
«ct,  at  all  events  primd  facie,  applies. 

^^  «,  however,  contended  that  this  case 
Ooes  not  fall  within  the  riile,  or  is  taken  out 
01  the  rule  upon  the  following  grounds ; — 


First,  it  is  said  that  certain  documents, 
which  purport  to  be  an  allowance  of  the 
plaintiff's  accounts  by  one  Mahomed  Khan, 
the  overseer  of  the  defendant,  were  impro- 
perly received  in  evidence.  The  objection 
to  their  reception  is  that  Mahomed  Khan 
was  not  shown  to  have  had  any  authority 
from  the  defendant  to  make  a  statement  of 
accounts  binding  upon  him.  It  is  to  be  ob- 
served, however,  that  this  defence  was  not 
taken  in  either  Court.  The  sole  question 
raised  in  the  Court  below  was  this,  whether 
or  not  the  documents  referred  to  were,  in 
point  of  fact,  signed  by  Mahomed  Khan,  and 
the  defendants  put  Mahomed  Khan  in  the 
box  to  deny  his  signature.  The  Judge,  how- 
ever, disbelieved  him,  and  believed  the  wit- 
nesses who  affirmed  the  documents  to  be 
genuine,  and  now  it  is  not  contended  but  that 
that  finding  is  right.  It  is  further  to  be 
observed  that,  in  the  reasons  given  for  the 
appeal  which  was  preferred  to  the  superior 
Court  in  India,  none  is  to  be  found  to  the 
effect  that  Mahomed  Khan  had  not  authority 
from  the  defendants  to  bind  them  ;  but  the 
same  issue  is  again  raised,  namely,  whether 
or  not  Mahomed  Khan  actually  signed  these 
documents  .J*  If  the  question  of  Mahomed 
Khan's  authority  had  been  raised,  then  it  is 
possible  that  the  plaintiff  might  have  been 
prepared  with  evidence  for  the  purpose  of 
supporting  that  issue ;  but  his  attention  was 
not  called  to  that,  and  it  certainly  would  ap- 
pear to  have  been  understood  by  the  Courts, 
and  it  probably  was  understood  by  both 
sides,  that  if,  in  fact,  Mahomed  Khan  signed 
these  documents,  he  had  authority  to  sign 
them  on  the  part  of  the  defendants,  for 
whom  undoubtedly  he  was  acting,  and  whose 
overseer  he  was. 

Secondly,  it  is  contended  that  there  was  a 
miscarriage  in  the  rejection  of  a  document 
put  in  by  the  defendants.  In  order  to  con- 
tradict the  rate  of  charges  which  are  allowed 
by  Mahomed  Khan  in  these  documents,  which 
must  now  be  taken  to  be  genuine,  the  defend- 
ants  put  in  what  they  declared  to  be  the 
original  agreement,  under  which  these  works 
were  executed,  whereby  a  different  rate  of 
charges  is  agreed  upon ;  and  they  contended 
that  that  being  taken  as  the  rate  of  charges, 
the  plaintiff  had  been  paid  in  full.  Whether 
that  be  so  in  point  of  fact,  supposing  the 
document  proved,  does  not  distinctly  appear. 
The  plaintiff's  case,  on  the  other  hand,  was 
that  the  original  agreement  had  been  fraudu- 
lently abstracted  by  Mahomed  Khan,  and 
that  the  document  produced  and  sworn  to  by 
him  and  one  or  two  other  witnesses  was  a 

g 


^34 


Civil 


THE   WEEKLY   REPORTER. 


Rulings.  [Vol.  XVUL 


fabrication.  The  Judge  below  has  adopted 
that  conclusion.  Undoubtedly,  the  defend- 
ant called  one  or  two  of  the  witnesses  at- 
testing that  document  to  prove  its  genuine- 
ness, and  they  gave  evidence  lo  that  effect. 
But  it  appears  that  the  document  purported 
to  be  attested  by  Mr.  Brown,  an  English- 
man. The  defendants  called  two  witnesses 
to  prove  his  signature:  one  of  them  gives 
no  clear  evidence  on  the  subject ;  and  the 
other,  Captain  Whish,  gives  his  opinion  that 
the  signature  which  appears  in  that  docu- 
ment as  that  of  Mr.  Brown  is  not  his.  It  i^ 
to  be  observed  that,  assuming  the  accounts 
signed  by  Mahomed  Khan  to  be  correct, 
which  the.y  must  not  be  assumed  to  be,  and 
that  Mahomed  Khan  was  the  agent  of  the 
defendants,  and  therefore  not  probably  dis- 
posed to  allow  the  plaintiffs  a  higher  rate  of 
charges  than  they  were  entitled  to,  undoubt- 
edly some  suspicion  is  raised  against  a  docu- 
ment which  places  the  rate  of  charges  on  a 
different  footing  from  those  agreed  to  by 
Mahomed  Khan.  On  the  other  hand,  an  ob- 
servation was  made  by  the  learned  counsel 
for  the  appellants  entitled  to  a  great  deal 
of  weight,  that  it  does  not  appear  that  the 
Court  below  called  upon  the  plaintiff,  or  that 
the  plaintiff  put  himself  forward  or  his  wit- 
nesses, to  prove  that  this  document  was  false. 
Undoubtedly,  this  issue  can  scarcely  be  said 
to  have  been  tried  quite  satisfactorily ;  and  if 
this  Board  were  sitting  as  a  Court  of  first 
appeal  from  the  decision  of  the  Court  be- 
low, it  is  possible  that  their  Lordships 
might  have  thought  it  necessary  to  remit  the 
case  for  further  investigation.  But  it  is  to  be 
observed  that  this  finding  of  the  Court  below 
upon  the  question  of  fact,  that  this  agree- 
ment put  in  by  the  defendants  was  a  fabri- 
cation, is  in  substance,  though  not  in  precise 
terms,  affirmed  by  the  judgment  of  the  Court 
above.  The  Court  above,  dealing  generally 
with  the  evidence,  say  that  they  see  no 
reason  to  believe  the  defendant's  witnesses 
more  than  the  plaintiff's,  and  in  fact  did  not 
think  it  necessary  to  interfere  with  the  judg- 
ment of  the  Court  below,  which  proceeded 
upon  the  general  ground  that  the  plaintiff's 
case  was  substantially  correct,  and  that  the 
defendant's  case  was  a  false  one.  It  must  be 
assumed  now  as  clear  that  the  defendant's 
case,  as  far  as  regards  the  signature  of  those 
documents  by  Mahomed  Khan,  was  entirely 
a  false  one. 

But  then,  thirdly,  it  is  said  that,  even  as- 
suming these  documents,  purporting  to  be 
signed  by  Mahomed  Khan,  to  be  genuine, 
and  putting  aside  the  agreement,  there  was 


no  evidence  whatever  on  the  pa^  of  tbe 
plaintiff  of  the  rest  of  his  demand.  If  that 
were  so,  the  question  would  become  one  of 
law.  Their  Lordships  however,  withom 
saying  that  the  evidence  on  this  subject  was 
of  a  satisfactory  character,  are  unable  to  sar 
that  there  was  no  evidence  upon  which  tbe 
Court  below  was  justified,  if  it  thought  fit, 
in  acting  with  respect  to  this  part  of  the 
claim. 

Three  witnesses  are  called,  who  speak  in 
general  terms,  certainly    not    in    a  manner 
most  satisfactory,  to  the  whole  of  the  work 
which  the  plaintiff  claims  as  having  been 
done,  and  to  the  prices  which  he  charges  for 
it.     And  it  is  to  be  observed  that,  as  far  as 
their  Lordships  understand,  the  actual  mea- 
surements are  not  disputed.     Ii  is  further  to 
be  observed  that  the  Judge  of  the  Court  below 
appears  to  have  come  to  a  conclusion,  as  a 
question  of  fact,  that  the  plaintiff's  charges 
were  reasonable,  and  he  refers  to  a  compara- 
tive account  prepared  in  his  office  showing 
the  amount  of  profit  the  plaintiff  would  de- 
rive, and  therefore  having  some  bearing  oa 
the  reasonableness  of  the  charge.     It  would 
appear  that  the  Judge  of  the   Court  belo?? 
did  enter  into  some  investigation  of  this  case, 
and  that  some  account  was  prepared,  which 
is  not  before  their  Lordships.     It  would  also 
appear  that  Mahomed  Khan  himself  in  his 
evidence  speaks  of  some  work  to  the  vake 
of  upwards  of  Rs.  5,000  done  by  the  plain- 
tiff before  December,  and  it  is  only  after 
December  that  his  certificates  apply. 

Under  these  circumstances,  their  Lord- 
ships are  not  able  to  say  that  there  was  no 
evidence  upon  which  the  Court  below  was 
justified  in  coming  to  the  conclusion  that  th& 
plaintiff  had  made  out  the  whole  of  his  de- 
mand ;  and  inasmuch  as  the  High  Court  have 
affirmed  the  judgment  of  the  Court  below  on 
what,  after  all,  does  appear  to  their  Lord- 
ships to  resolve  itself  into  a  question  of  fact, 
their  Lordships  have  come  to  the  conclusion 
that  this  appeal  must  be  dismissed. 


The  26th  June  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chitf 
Justice,  and  the  Hon'ble  H.  V.  Bayieyand 
W.  Ainslie,  Judges, 

Enhancement— Act  X.  of  1859— Lands  used  for 
Building;  Purposes. 

Case  No.  i  of  1872. 
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Apptal  preferred  under  Section  X  f.  <>/  lie 
Letters  Patent  of  s8lh  December  tS6j. 
from  a  judgment  of  the  Hon'ble  F.  A. 
Glover,  differing  from  that  passed  by  the 
HonbU  Dwarkanath  Mitter,  dated  t/ie 
22nd  yanuary  iSys,  in  Special  Appeal 
Ao.  JaS  of  iSyi,  from  a  decree  of  the 
Zillah  Court  of  Jessore,  aated  the  23nd 
March  i8jt. 

Ranee  Doorga  Soonduree  Dossee  (Plaintiff), 
Appellant. 

BiSee  Oondutoonissa  (Defendant), 
Retpondent, 

Mr.    \7.    A.  Montriou  and   Baboos  Ashoo- 
tosh   Dhur   and    Oblioy  Churn    Bose  for 
1      AppelUot. 
'        Mr.  R.  E.  Twidale  for  Respondent. 

l^nd»  used  for  builJine  purposes  are  not  lisb[e  to 
enhance  me  nt  under  Act  >C  o\  iS^g. 

Thi  jadgments  of  the  learned  Judges 
of  the  Division  Bench  before  whom  the  case 
»as  originally  beard  are  printed  in  17  W.  R, 
151  l"he  case  was  argued  before  the 
AppelUte  Bench  on  the  ijih  June  1873, 

Mr.     Montriou     (for     appellant)  .—Ihc 

iobjectisn  in  this  case  is  one  which  has  been 
raised  by  the  Court,  and  not  in  the  written 
suiemenls,  [Mr.  Twidale  referred  to  the 
uh  issue  which  was  framed  in  the  first 
Court,  md  which  was  as  follows  :  "  The  land 
being  entirely  occupied  as  building  ground, 
I     will  a  sttit   for   arrears    at    enhanced    rates 

I    lie  in  the  Revenue  Court  ? "]     But  it  was 
not  raised  in  this  Court.     In   15  W.  R,  463, 
Norman,  J.,  laid  down  that,  where  a  suit  was 
brought  for  rent  of  land,   it  would   be  a 
I     defence  to  say  that  a  house  stood  upon  the 
'     land.    The  marginal  note    was  as  follows  r 
"  A  Slit  by  zemindar,  against  a  putneedar  or 
I     ij'iradtr  for  rent.'is  cognizable  in  a  Collec- 

!tots  Court  under  s.  23,  Act  X,  of  1859, 
aliiioujh  there  may  be  houses  on  the  land 
ilemisfd.  The  price  for  the  use  of  land  in 
its  improved  stale  is  rent  which  can  be  sued 
for  mthe  Collector's  Court,  whether  the  im- 
provement consists  in  the  clearance  of  jungle, 
drainiag,  fencing,  accessibility  by  means 
oi  r.^ids  made  upon,  or  leading  to,  it,  con- 
invintes  for  irrigation  or  buildings  erected 
°pon  ihe  land.  Where  the  principal  subject  of 
<Kcupition  is  a  building  or  buildings,  when 
'he  rent  is  snbstanlially  the  price  of  such 
wcufsition,  the  land  on  which  the  buildings 
sund being  a  merely  subordinate  matter,  the 
«nt  (annot  be  truly  described  a$  '  the  r^nt 

I  voj.  xvn?. 


of  land,  either  khirajee  or  lakhiraj.'  "  That 
ruling,  so  far  as  the  question  of  jurisdiction 
is  concerned,  is  now  immaterial,  since  Act 
VIII.  of  1869  (B.C.)  gives  the  jurisdiction 
exclusively  to  the  Civil  Courts.  But,  in  that 
case,  the  building  was  held  to  constitute  the 
value  of  the  land.  It  is  not  so  here.  No 
doubt  the  land  has  a  considerable  value  ;  bat 
ihey  are  two  distinct  things.  [Ainslie,  J.— 
That  was  a  suit  for  rent  upon  a  kubooleut. 
This  is  a  suit  for  enhancement.]  That 
is  a  distinction  which  may  be  drawn,  btit 
it  certainly  has  not  been  drawn  by  Glover,  J. 
Then,  although  it  is  a  suit  for  enhancement, 
it  Is  still  a  suit  for  rent.  My  argument  is 
really  included  in  Mr.  Justice  Milter's  judg- 
ment, and  the  object  of  the  appeal  is  only  to 
decide  between  the  views  of  Glover,  J.,  and 
Milter,  J. 

It  has  been  decided,  in  8  W.  R.  150,  by 
Bayley  and  Phear,  JJ.,  that  section  6,  Act  X. 
of  1859,  does  not  apply  to  basloa  land;  and  a 
similar  decision  by  L.  S.  Jackson  and  Markby, 
JJ.,  appears  in  11  W.  R.  183.  In  14 
W.  R.  151,  the  Judges  differed  in  opinion, 
L.  S.  Jackson,  J.,  holding  that  Act  X.  did 
not  apply  to  a  suit  for  arrears  of  rent  where  the 
land  is  not  occupied  agricuhurally,  or  in  the 
neighbourhood  of  lands  occupied  agricultu- 
rally, and  Mitter,  J.,  seeing  no  ground  for 
the  distinction  between  lands  used  for  agri- 
cultural, and  lands  used  for  other  purposes. 
In  17  W.  R.  178,  I,.  S.  Jackson  and  Glover, 
JJ.,  held  that  a  suit  to  assess  rent  at  an 
increased  rate  upon  the  defendants,  and  for  a 
decree  for  rent  at  such  rate  in  respect  of  land 
situated  iti  a  town,  and  upon  which  either  a 
honse  or  shop  stands,  is  not  a  suit  for  rent 
within  the  meaning  of  s.  6,  Act  XI.  d. 
1865,  and  is  maintainable  in  the  ordinary 
Civil  Courts,  and  not  in  the  Small  Cause 
Courts.  [Bayley,  J. — But,  before  you  go  to 
that  case,  there  is  the  case  in  the  16  W.  R. 
3 1 6,  where  it  was  held  by  Biylcy  and  Paul, 
JJ.,  that  a  suit  for  enhancement  of  rent  on 
the  ground  of  increased  value  of  the  land  by 
reason  of  the  existence  of  a  distillery,  the 
said  increase  of  value  not  being  attributable 
to  any  of  the  causes  specified  in  s.  17, 
Act  X.  of  1859,  will  not  lie  under  Act  VIII. 
of  1869  (B.  C.)].  Then  there  is  the  case  in  17 
W.  R.  183,  where  it  was  held  by  £.  Jackson 
and  Mitter,  JJ.,  that  a  suit  can  be  brought 
under  Act  VIII.  of  1869  (B.  C.)  for  arrears  of 
rent  due  on  account  of  land  used  for  building 
purposes.  [Bayley,  J. — That  decides  no- 
thing.] Then  it  has  been  held  by  Kemp  aD4 
Glover,  JJ.,  in  17  W.  R.  4*1.  thatUnds, 
used  for  other  pnrposcB  than  agriculture  and 
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horticulture,  are  not  liable  to  enhancement 
under  Act  X.  of  1859,  s.  17,  or  Act  VIII. 
of  1869  (B.  C),  s.  18.  The  question  of 
jurisdiction  is  shortly  whether  or  not,  when 
land  was. originally  ryotiee  land,  the  circum- 
stance of  the  ryot  having  built  a  house  or 
shop  upon  it  takes  the  case  out  of  the  jurisr 
diction  for  that  peculiar  class  of  cases  for 
which  Act  X.  was  passed. 

Bahoo  Ashootosh  Dhur  (on  same  side), — 
The    question    before    your    Lordships    is 
one    of   construction  of   Act   X.   of    1859. 
In     Chapman's     Act    X.     Rulings    47,     it 
appears  that,  on  the  28th  June  1862,  the 
Sudder  Court  held    that,    where    the  rent 
of  the  land  could  not  be  separated  from  the 
ttrCk  of  the  house,  the  suit  could  not  lie  in 
the  Revenue   Courts.     In  the  Gap  No.   of 
the  W,  R.,  Act  X.  Rul.,  102,  it  was  held  by 
Steer  and  Levinge,  J  J.,  that  a  suit  to  deter- 
mine the  rent  of  a  bit  of  land  with  a  house  on 
It  did  not  lie  in  the  Civil  Court.     In  i  W.  R. 
223,    Bayley    and     Macpherson,   JJ.,   held 
that,  if  a  house  and  two  parcels  of  ground 
were  held  and  enjoyed  together,  forming,  as  it 
were,  one  compound  or  set  of  premises,  the 
suit  as  to  the  whole  was  cognizable  by  the 
Civil  Court ;  but  that,  if  one  of  the  parcels  of 
land  lay  at  a  distance,  or  was  wholly  separate 
and  distinct  from  the  other,  the  suit,  as  to  the 
former,  was  not  cognizable  Ijy  the  Civil  Court. 
Here  the  question,  whether  or  not  the  land 
was  used  for  agricultural  or  horticultural  pur- 
poses, did  not  arise.   Those  decisions  only  go 
to  establish  the  principle  that  a  suit  for  the 
rent  of  a  house  and  land  could  not  lie  in  the 
Revenue  Court.    Then  see  9  W*  R.,  P.  C, 
6.  [Bayley f  J> — Can  you  show  a  single  case 
in  which  a  decree  has  been  given  for  the  en- 
hancement of  hastoo  land  on  which  a  house 
has  been  built  ?]   I  would  refer  your  Lordship 
to  the  decision  in  12  W.  R.  140,  where  it 
was  held  by  Loch  and  Macpherson,  J  J.,  that 
hasioo  land,  when  it  is  a  part  of  a  ryoM sjofe 
or  holding,  is  as  liable  to  enhancement  of  rent 
as  any  other  kind  of  land,  and  comes  equally 
under  the  provisions  of  Act  X.  of  1859.    The 
case  in  8  W.  R.  251,  which  is  there  referred 
to,  was  one  in  which  the  question  arose  whe- 
ther a  right  of  occupancy  could  be  claimed  in 
respect  of  bastoo  land,  and  not  whether  rent 
could  be  claimed  in  a  Revenue  or  Civil  Court. 
That  decision  was  followed  hy  the  one  in  9 
W.  R.  552,  where  it  was  held' by  Phear  and 
Hobhouse,  JJ.,  that  Revenue  Courts  have 
no  jurisdiction  in  a  suit  to  recover  arrears  of 
rent  at  ftn  enhanced  rate  from  a  tenant  to 
whom  Iknd  had  been  leased  for  the  express 
*  purpose  of  building  a  school  and  a  church ; 


and  by  the  decision  in  11  W.  R«  183,  when 
L.  S.  Jackson  and  Markby,  J  J.,  held  that 
Act  X.  of  1859  did  not  apply  to  a  suit  for 
the  enhancement  of  rent  of  land  which  was 
situated  in  the  midst  of  land  used  for  build- 
ing purposes,  and  on  which  defendant's  boos 
is  built.  And  now  I  shall  refer  your  Lc»d- 
ships  to  decisions  of  a  contrary  nature.  In  % 
W.  R.,  Act  X.  Rul.,  9.  it  was  held  bj 
Norman  and  Pundit,  J  J.,  that  a  suit  lies  under 
Act  X.  of  1859  for  the  enhanced  rent  of  laod 
let  for  the  purposes  of  a  factory  including 
the  dwelling-house  of  the  proprietor  of  tbe 
factory,  it  being  immaterial  for  what  purposes 
the  lands  were  demised.  Then  it  was  held 
by  Morgan  and  Pundit,  J  J.,  in  the  Gap  No., 
W.  R.,  Act  X.  Rul.,  46,  that  the  class  of  cases, 
made  cognizable  by  a  Collector  under  cL 
4,  s.  23,  Act  X.  of  1859,  was  described 
in  terms  wide  enough  to  extend  his  jurisdic- 
tion in  suits  for  rent  to  case^  not  strictir 
agricultural,  provided  the  subject  o\  the ' 
lease  is  land  and  the  rent  issues  out  of  the 
land,  and  is  due  on  account  of  and  for  tbe 
use  of  the  land  whatever  may  be  the  purpose 
for  which  the  surface  of  the  land  was  used. 

Ainslie,  y, — Could  the  Collector  give  s 
decree  for  enhancement  ? 

Mr.  Moniriou  referred  to  5  W.  R.,  Act  X. 
Rul.,  33,  where  it  was  held  that  a  lease  grant- 
ed  for  building  purposes  by  a  party  havisg  i 
the    power    to    grant    it,    may    protect  the  ; 
tenant  from   enhancement:  but,  if  granted  i 
by     a    person    with    a    limited    right   ia 
the  estate,  or  a  life- tenant,  cannot  relieve 
the  tenant  from   a  claim    to    enhancemest 
made   by  a  party   succeeding  to  the  life- 
tenant. 

Bahoo  Ashootosh  Dhur  concluded  by 
submitting  that  this  suit,  being  one  for 
arrears  of  rent  at  an  enhanced  rate,  will  lie 
under  Act  X.,  but  that  the  point  was  one  on 
which  contrary  decisions  had  been  passed. 

Mr.     Twidale    (contra)  ,—^ovit    of -the 
cases  which  have  been  cited  state  that  salts 
for  enhancement  of  the  rent  of  land  used  for 
building  purposes  can  be  brought  under  Act 
X.     In  3  Agra  H.  C.  Rep.  49,  it  was  held 
by  a  Full  Bench  that  a  suit  for  the  delivery 
of  a  kubooleut  in  respect  of  land  occupied  by 
a  building  used  as  an  ordinary  dwelling-house, 
manufactory,  or  shop,  is  not  cognizable  in 'l'^ 
Revenue  Court  under  Act  X.  of  1859.  I^^* 
ing   at  the  spirit  and  the  whole  scope  ao" 
tenor  of  Act  X.,  it  is   clear  thai  the  inten- 
tif-n  of  the  Legislature  was  to  provide  a  pro- 
cedure in  suits  between  owners  and  c^^t^^' 
tors  of  land,  but  not  to  cases  of  contract-land 
in  a  town  constantly  changing,  spmetimcs 
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occupied  as  a  shop,  and  sometimes  as  a  manu- 
factory, and  where  it  would  be  impossible  to 
apply  the  provisions  of  section  17  to  suits 
like  this.     None  of  the  clauses  of  section  1 7 
coald  be  meant  to  apply  to  any  case  of  this 
kind.     In  fact,  the  Deputy  Collector  himself 
says :  **  It  is  extremely  difficult  to  apply  to 
bazar-lands,   occupied   merely   as   building 
ground,  the  provisions  of  section  17,  which 
are  manifestly  inte'nded  to  be  applied  to  the 
rent  of  lands  used  for  agricultural  purposes." 
There  is   a   case   published    in     i    Indian 
Jurist  426,    in   which   it   was   decided    by  I 
Phear,   J.,   that   where   A   leased    to    B   a 
loha  mehal  or  iron  mine,  and  B  used  it  as  such, 
and  erected  smelting  furnaces,  a  suit  by  A  ! 
against  B,  on  the  covenant  in  the  lease  to 
recover  arrears  of  rent,  was  properly  brought 
in  the  Civil  and  not  in  the  Revenue  Court,  and 
that  "  land,"  as  understood  in  reference  to  Act 
X.  of  1859,  had  a  limited  signification,  and 
referred  to  such  as  was  made  use  of  for  the 
purposes  of  vegetable  or  animal  reproduction. 
.1  may  draw  special  attention  to  that  learned 
Judge's  remarks  on  the  words  "  the  like." 
Referring  to  Mr.  Marindin's  contention  that  I 
the  rent  for   land    used   as   a  mine   came 
into  the  class  designated  as  "  rent  due  on 
account  of  any  rights  of  pasturage,  forest- 
rights,  fisheries,  or  the  like,"  his  Lordship 
remarked :    "  It  is  observable  at  once  that 
the   specified    rights    of  pasturage,  forest- 
ri'gktSf  and  fisheries  are  partial  users  of  the 
land  only,  not  amounting  to  the  taking  of 
exclusive  possession.  So  far  they  resemble  the 
right  of  mining.     But,  further,  each  of  these 
modes  of  partial  enjoyment  is  an  instance  of 
the  use  of  land  as  an  agent  of  vital  repro- 
duction.    Mining   and   smelting   and    con- 
verting ore  into  material  is  clearly  not  the 
*  like.'  In  short,  the  rights  mentioned  may  be 
said  to  be  portions  of  the  general  agrarian 
caltfvation  and  user,  to  which  >  land,  as  con- 
templated by  this  Act,  is  considered  to  be 
devoted  ; '  and  I  think  *  the  like '  must  not  be 
taken  to  extend  beyond  the  same  limitation." 
In  II  W.  R.  547,  decided  by  L.  S.  Jackson 
and  Markby,  J  J.,  those  learned  Judges  seem 
to  have  taken  it  as  an  admitted  fact  that  the 
suit  would  not  lie.     Then  in  12  W.  R.  404, 
It  was  held  by  Markby  and  Glover,  J  J.,  that 
Act  K.was  not  intended  to  apply  to  any  land 
except  land  of  which  the  main  object  was 
cultivation.    The  only  case  cited  which  goes 
against  my  view  is  that  decided  by  Norman 
and  Loch,  JJ.,  in  15  W.  R.  463.     ^Couch, 
C.7.— Norman,    J ,     does    not    appear    to 
have  considered  the  particular  question  that 
U nowbefore  us.]    Then  I  contend  that  no 


decision  against  my  view  has  been  quoted  on 
the  other  side. 

Mr,  Montriou  (in  reply).— ll  has  been 
held  by  the  Division  Bench  in  this  case,  as 
expressed  by  the  Senior  Judge  himself,  that, 
"  if  land,  originally  leased  out  as  an  ordinary 
agricultural  tenure,  becomes  afterwards  co- 
vered with  buildings  in  consequence  of  a 
town  or  bazar  growing  up  round  about   it, 
I  apprehend  that,  under  the  rulings  of  this 
Court,  it  loses  its  agricultural  character,  and 
cannot  form  the  subject  of  an  enhancement- 
suit  under  the  Rent  Law."     The  same  prin- 
ciple is   laid  down  in   12   W.   R.  404,   by 
Markby,     J.,    who    says :     "  In    numerous 
cases  decided  by  this  Court  relating  to  various 
provisions  of  Act  X.,  this  Court  has  come  tp 
the  conclusion  upon  the  general  frame  of  the 
Act  that,  though  not  restricted  in  express 
terms  to  any  species  of  land,  it  was  not  in- 
tended to  apply  to  any  land  except  land  of 
which  the  main    object    was    cultivation." 
These.  1  think,  are  admirable  expositions  of 
the  principle  which  your  Lordships  must  lay 
down  if  you  decide  this  case  in  conformity 
with  the  judgment  of  Glover,  J.     There  are 
views   of   a  narrower  kind    enunciated    by 
Norman,  J.,  and  Mitter.  J.     It  is  clear  that 
the  two  classes  of  views  most  materially  differ. 
Seeing  also  that  the  narrow  view  has  been 
adopted  by  Sir  Walter  Morgan,  who  was  the 
Clerk  of  the  Council  when  this  Act  was  passed, 
and  looking  at  Act  X.  as  an  English  lawyer,  it 
seems  to  me  that  the  principle  with  which  it 
is    now    sought    to    override    that    Act    is 
something   quite  new.     It  is  introducing  a 
new  principle  into  the  Act  not  to  be  found 
in  it.     When  the  Act  says  "all  suits  upon 
kubodeutsj'  it  would  be  introducing  a  new 
principle  to  say  that  it  should  apply  only  to 
lands  used  for  agriculture.     Then,  although 
for  some  purpose  this  land  may  come  under 
the  operation  of  Act  X.,  you  cannot  bring  a 
suit  for  enhancement  under  Act  X.     Is  there 
not   a  little   fallacy  in   that?     Is  that  not 
mixing  up  the  question  of  jurisdiction  with 
the  question  of  liability  to  rent  ? 

The  Court  took  time  to  consider  its  judg- 
ment, which  was  delivered  as  follows  on  the 
27th  June  1862  by — 

Couch,  C.7.— This  suit  was  brought  in 
the  Court  of  the  Deputy  Collector  of  Jessore 
under  clause  4i  section  23  of  Act  X.  of  1859, 
for  arrears  of  rent  at  an  enhanced  rate  of  land 
held  by  the  defendant  in  the  Jessore  bazar. 
The  land  was  occupied  by  a  building  which 
was  admitted  to  be  the  property  of  the  de- 
fendant, and  no  part  of  the  rent  claimed  was 
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alleged  to  be  due  on  account  of  the  building. 
When  or  under  what  circumstances  the  build- 
ing was  erected  does  not  appear. 

The  Deputy  Collector  made  a  decree  for 
rent  at  an  enhanced  rate,  which  was  reversed 
by  the  Officiating  Judge  of  Jessore  on  the 
ground  that  the  suit  should  not  have  been 
brought  under  Act  X.  of  1859.  He  seems  to 
have  considered  it  as  a  suit  for  the  rent  of  a 
house  which  it  was  not,  but  possibly  he  may 
have  meant  the  rent  of  the  land  upon  which 
the  house  stood. 

On  special  appeal  to  this  Court,  the  learned 
Judges  by  whom  the  case  was  heard  were 
divided  in  opinion,  Mr.  Justice  Glover  hold- 
ing that  the  rent  of  land  used  for  building 
purposes  cannot  be  enhanced  by  a  suit  under 
Act  X.  of  1859,  and  Mr.  Justice  Mitter 
holding  that  a  suit  for  arrears  of  rent  of  land, 
although  it  was  occupied  by  a  building,  was 
within  clause  4  of  section  23,  apparently 
assuming  that,  if  a  suit  for  rent  would  lie,  a 
suit  for  enhanced  rent  would. 

And,  if  by  land  in  that  clause  is  meant  land 
occupied  by  a  building,  I  do  not  see  how  the 
conclusion  that  a  suit  for  a  higher  or  enhanc- 
ed rent  of  such  land  may  be  brought  in  the 
Collector's  Court  can  be  avoided.  The  erec- 
tion of  a  building  upon  the  land,  with  the  con- 
sent of  the  landlord,  does  not  give  to  the 
occupant  a  right  to  hold  the  land  perpetually 
at  the  same  rent.  If  his  rent  was  liable  to 
be  raised  before,  it  would  be  so  still,  unless  the 
circumstances  amounted  to. an  implied  con- 
tract on  the  landlord's  part  that  he  should 
always  hold  at  the  same  rent,  or  in  fact  to  the 
grant  of  a  perpetual  tenancy  at  a  fixed  rent 
which  would  be  determined  by  the  Court  in 
a  suit  between  them.  If,  as  Mr.  Justice 
Mitter  thinks,  section  6  of  Act  X.  applies,  and 
a  ryot,  holding  such  land  for  1 1  years,  has  a 
right  of  occupancy,  section  17  must  also  ap- 
ply, so  far  as  the  grounds  for  enhancement 
can  be  made  applicable. 

But  I  think  that,  in  determining  what  is  the 
meaning  of  land  and  holding  land  in  Act  X., 
we  must  look  at  all  the  provisions  of  the  Act. 
It  may  be  assumed  that  it  was  not  intended 
that  one  part  of  it  should  apply  to  one  kind 
of  land  and  another  part  to  another,  and  that 
land  in  section  23  should  have  a  different 
meaning  from  what  it  has  in  other  sections. 
The  Deputy  Collector  says  with  truth  that  it 
is  extremely  difficult  to  apply  to  bazar-lands, 
occupied  merely  as  building  ground,  the  pro- 
visions of  section  1 7,  which  are  manifestly  in- 
tended to  be  applied  to  the  rent  of  lands  used 
for  agricultural  purposes. 

And  these  are  not  the  only  provisions  in 


the  Act  of  which  that  may  be  said.  Section 
112  and  the  following  sections  can  only 
apply  to  land  used  for  cultivation.  The  in- 
tention of  the  Legislature  is  to  be  deduced 
from  the  whole  Act,  and  a  constraction  whidi 
makes  the  whole  of  it  consistent  is  to  be 
preferred.  I  think  this  is  the  ground  of  the 
decisions  in  this  Court  that  lands  used  for 
building  purposes  are  not  liable  to  enhance- 
ment under  Act  X. 

And  when  we  consider  that  a  right  of  occu- 
pancy of  land  used  for  building  purposes  at  a 
permanent  rent  may  depend  in  some  casei 
upon  the  terms  of  the  original  letting,  ornpoa 
equities  arising  out  of  the  landlord's  condsct, 
the  suit  for  a  higher  or  enhanced  rent  seems 
to  be  properly  cognizable  in  the  ordinary  Civil 
Courts.  I  therefore  think  the  decree  should 
be  confirmed. 

Ainslicy  J. — 1  concur. 

Bayleyy  J, — I  am  of  opinion  that  the  suit 
for  enhancement  under  the  circumstances  d 
this  case  will  not  lie  under  Act  X.  of  1S59, 
and  the  current  of  decisions  is  to  that  effect. 


The  26th  June  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Coach,  Ki^ 
Chief  Justice,  and  the  Hon 'ble  W.  Ainslie, 
Judge, 

Lease  (by  Porda-nasheen  Lady) — Evidence- 
Registration. 

Case  No.  275  of  1871. 

Regular  Appeal  from  a  decision  passed  hy 
the  ^Subordinate  Judge  of  Gya^  dated 
the  2gth  August  i8ji. 

Doolee  Chand  (Defendant),  Appellant, 

■ 

versus 

Musst.  Oomda  Khanum  (Plaintiff), 
Respondent. 

Baboos    Unnoda     Pershad    Bannetjee  and 
Kalee  Mohun  Doss  for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

1  he  mere  registration  of  a  lease  is  no  proof  of  its 

fenuineness,  especiali]^  in  the  case  of  a  lease  which  «as 
rst  produced  as  a  valid  instrument  nearly  oiae  yearr 
after  its  execution,  and  which  was  allegfed  to  have  been 
granted  by  a  purda-nusheen  lady,  but  no  satisfadotv 
evidence  was  given  that  she  had  put  her  signature  tfo 
seal  to  it,  and  that  she  did  so  with  a  knowledge  of  the 
nature  and  contents  of  the  instrument. 

Couch,  CJ.—Thk  plaintiff  sued  to  re- 
cover arrears  of  rent  from  the  beginning  o» 
1275  to  Bysack  1277,  due  in  respect  of  » 
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lease,  which  had  been  executed  to  the  father 
and  predecessor  of  the  defendants  on  the  ist 
of  May  1856. 

The  defence  by  Doolee  Chund  was,  that 
the  plaintiff  had,  as  he  says,  in  revival  of  the 
tease  to  Himmat  Ram  of  the  ist  of  May 
i^S^)  granted  a  fresh  lease  dated  the  loth  of 
October  i860,  taking  effect  from  the  begin- 
ning of  1268,  to  Moorlee  Sahoo,  the  brother 
and  co-sharer  of  the  former  lessee,  Himmut 
Ram,  and  that  to  him,  and  after  his  death,  to 
Baboo  Dindyal  Lall,  his  son,  she  gave 
leceipts. 

The  plaintiff  put  in  a  written  statement  in 
which  she  said  that  the  lease  of  the  loth  of 
October  i860  was  never  executed  by  her, 
nor  were  the  receipts  which  vvere  alleged  to 
have  been  given  executed  by  her,  and  that  it 
was  not  a  bond-fide  instrument. 

The  case  was  tried  by  the  Subordinate 
Judge,  aud  was,  on  appeal  to  this  Court, 
remanded.  The  real  issue  which  was  raised 
is  to  be  found  in  the  proceedings  of  ihe 
Subordinate  Judge  after  the  remand,  and 
was,  "  Whether,  without  disturbing  the  former 
"  lease  in  favour  of  Himmut  Ram,  father  of 
'^  the  defendants,  plaintiff  executed  a  fresh 
"  farming  lease,  dated  loth  October  i860,  in 
"  favour  of  Moorlee  Sahoo,  own  brother  and 
''  coparcener  of  Himmut  Ram,  and  received 
"her  rent  from  Moorlee  Sahoo,  and  after 
"  his  demise,  from  Dindyal,  or  the  defend- 
"  ants  are  liable  for  the  rent  in  suit." 

Upon  this  issue,  it  was  necessary  for  the 
defendant  to  satisfy  the  Court  that  the 
plaintiff,  a  purda-nusheen  lady,  not  merely 
put  her  signature  and  seal  to  th6  lease  of  the 
loih  of  October  i860,  but  that  she  did  so, 
knowing  what  the  instrument  was  and  being 
acquainted  with  its  contents,  otherwise  she 
could  not  be  said  to  have  executed  it.  That 
is  the  nature  of  the  proof  which  was  re- 
quired from  the  defendant  upon  this  issue, 
and  to  support  the  case  which  he  had  set 
up.  Otherwise,  as  there  was  no  question  as 
to  the  existence  of  the  lease  of  1856,  he 
would  be  liable  to  pay  rent  under  it. 

Now  there  are  one  or  two  very  material 

circumstances,    about    which    there    is    no 

dispute,  to  be  first  considered.     This  lease 

was  said  to  have  been  made  on  the  loth  of 

Octoher  i860.     It  is  alleged  by  the  present 

defendant  in  the  grounds  of  appeal,   and, 

also,  as  we   understand   it,   in   his   written 

statement,  that,  at  that  period  and  for  some 

time  afterwards,  Himmut  Ram  and  Moorlee 

Sahoo  were  undivided.     The  lease,  however, 

of  1856  was  in  the  name  of  Himmut  Ram, 

^d  the  alleged  lease  of  the  loth  of  October 


i860  was  taken  in  the  name  of  Moorlee 
Sahoo;  and  according  to  the  defendant's 
case,  both  parties  were  interested  in  those 
leases. 

In  1862,  a  decree  was  obtained  by  Doolee 
Chund  against  the  plaintiff,  the  provisions  in 
which  cannot  be  reconciled  with  the  exist- 
ence of  the  lease  of  i860.     It  is  founded 
upon  the  lease  of  1856,  and  purports  to  be 
in     conformity     with     its     provisions     with 
regard  to  the  application  of  the  rent.     So 
that,   in    1862,   Doolee   Chund   obtained   a 
decree    against    the    plaintiff,    not    merely 
taking   no   notice  of   this  alleged   lease   of 
October  i860,  but  taking  a  decree  which  was 
an  improper  one  if  that  lease  was  in  exist- 
ence, and  was  valid.     And,  so  far  as  we  can 
see,  that  decree  has  been  acted  upon,  and 
rent  has  not  been  paid  to  the  plaintiff  for 
some  years.     The  first  mention  of  the  lease 
of  the  loth  October  i860  is  in  the  petition 
of  the   13th  of   April   1869,  and  the  docu- 
ment is  first  produced  by  the  parties  as  a 
valid  instrument  nearly  nine  years  after  its 
execution.     It   is   true  it   was  registered  at 
the  time  it  is  said  to  have  been  executed, 
and,  at  that  time,  there  was  some  document  to 
which  the  signature  and  seal  of  the  lady  was 
attached  when  it  was  registered ;  but  as  we 
have  remarked  the  parties  must  have  known 
perfectly  well  that,  if  it  was  their  intention 
at  some  future  time  to  put  forward  a  fresh 
lease,  extending  the  term  and  giving  benefits 
to  the  lessee,  a  member  of  the  same  family, 
being  the  brother  of  Himmut  Ram,  it  would 
have  been  useless  for  them  to  think  of  doing 
such  a  thing  unless  they  registered  it.     The 
mere  fact  of  the  non-registration  of  a  docu- 
ment produced  after  so  many  years  would 
have  been  fatal  to  it.     But  the  fact  of  its 
be>ng  registered  does   not  show  that  it  is 
really  the   lease  of  the  plaintiff,  by  which 
we  mean  an  instrument  which  she  not  only 
put  her  signature  and  seal  to,  but  which  she 
understood,  when  she  did  so,  to  be  a  lease. 

Then,  besides  the  fact  of  this  lease  not 
having  been  brought  forward  for  so  many 
years,  there  is  no  evidence  of  what  there 
would  and  ought  to  have  been  if  it  were 
a  genuine  instrument,  namely,  the  payment 
of  rent  to  Moorlee  Sahoo,  because,  if  it  really 
was  to  operate,  as  is  stated  by  the  defendant, 
from  the  time  it  was  made,  the  rent  under 
the  lease  of  1856  should  have  been  paid  to 
him.  The  lease  of  i860  would,  until  the 
lease  of  1856  expired,  operate  as  a  lease  of 
what  in  English  law  is  called  the  reversion, 
a  lease  of  the  right  which  the  lessor  had, 
and  entitle  Moorlee  Sahoo  to  receive  tb 
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rent  from  the  first  lessee.  There  is  no  evi- 
dence whatever  of  any  payment  of  rent  such 
as  there  would  have  been  if  this  had  been  a 
real  transaction. 

With  those  circumstances,  we  come  to 
consider  the  evidence  which  the  defendant 
has  given  in  support  of  this  instrument,  and 
it  is  of  such  a  nature  as  to  be  quite  consistent 
*with  this  lady  not  having  been  aware  of 
what  she  put  her  signature  and  seal  to  if  she 
did  put  her  signature  and  seal  to  any  such 
instrument.  The  observations  of  the  Judi- 
cial Committee  of  the  Privy  Council  which 
were  quoted  to  us  apply  to  this  case.  Here, 
we  think,  it  is  necessary  to  show,  not  merely 
that  these  are  the  signature  and  seal  which 
are  believed  to  be  hers,  but  that  the  matter 
was  properly  explained  to  her.  Some  person 
should  have  been  produced  who  could  speak 
to  that  having  been  done.  There  is  no 
witness  who  can  be  said  to  be  a  friend  of  the 
lady  or  of  her  own  rank,  or  a  person  with 
whom  she  would  be  likely  to  have  any  con- 
fidential communication.  The  witnesses  are 
persons  of  quite  a  different  rank  and  position  ; 
and  what  seems  to  us  the  most  extraordinary 
part  of  the  transaciion  is,  that  these  witnesses 
were,  most  of  them,  not  present  when  she 
acknowledged  that  it  was  her  signature  and 
seal,  and  attested  the  document  at  a  request 
contained  in  some  letter  which  purported  to 
have  been  signed  by  her,  but  which  may  not 
have  been ;  and,  even  if  signed  by  her,  the 
signature  may  have  been  obtained  without 
her  knowing  what  the  document  was  that 
the  witnesses  were  asked  to  attest.  The 
whole  of  the  evidence,  which  it  is  unnecessary 
for  us  to  comment  upon  in  detail,  is  most  un- 
satisfactory, when  we  come  to  consider  what 
it  is  necessary  to  establish  in  a  case  of  this 
kind.  The  decision  in  the  Judicial  Commit- 
tee should  be  followed ;  and,  applying  to  the 
present  case  the  doctrine  there  laid  down,  it 
is  impossible  for  us  to  say  that  it  has  been 
satisfactorily  proved  that  this  lady  did  exe- 
cute the  lease  of  the  loth  of  Octobep  i860. 

An  objection  was  taken  in  the  first  ground 
of  appeal  with  regard  to  the  application  for 
processes  to  be  issued  against  the  witnesses 
not  being  complied  with.  It  appears  that  the 
petition,  which  was  not  complied  with,  was 
not  the  petition  of  the  defendant.  It  appears 
to  us  clear  that  it  was  nothing  more  than  a 
continuation  of  the  attempt  to  make  Din- 
dyal  a  defendant  in  the  suit,  and  give  an 
appearance  of  right  to  the  transaction,  and 
supply  the  want  of  evidence  on  the  part  of 
the  defendant  Doolee  Chund;  it  is  not  an 


objection  which  ought  to  be  allowed  to  pre- 
vail. 

Therefore,  the  decision,   appealed  from, 
must  be  confirmed  with  costs. 


The  26ih  June  1872. 

Presenl : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Markby,  Judges, 


Fictitious  Sale  bv  Lessor  for  Arrears  of  Rest- 
Fraud  against  Lessee— Rii:hts  of  Pnrchaaer- 
Act  VIII.  of  x865(B.  C). 

Case  No.  168  of  1871. 

Regular  Appeal  from  a  decision  passed  ly 
the  Officiating  Judge  0/  Backergungt, 
dated  the  14th  April  i8ji, 

Sreenath  Ghose  and  others  (Defendants), 

Appellants, 

versus 

Hurnath  Dutt  Chowdhry  (Plaintiff), 
Respondent, 

Mr,    Woodroffe  and  Baboos  Romesh  Chun- 
der  Milter,  Doorga  Mohun  Doss,  Rosk 
Behary   Ghose,  and    Kashikant  Sein  for  1 
Appellants.  | 

Mr.  Kennedy  and  Baboos  Unnoda  Pir-  | 
shad  Bannerjee,  Kalee  Mohun  Dasi,  j 
Chunder  Madhub  Ghose,  and  Aa«  I 
Churn  Milter  for  Respondent. 

If  a  lessor  enters  into  an  agrreement  with  aiwther 
person  to  get  rid  of  his  lessee  by  means  of  a  '**'W^ 
sale  for  arrears  of  rent,  and  to  share  the  profits  orttc 
transaction,  that  is  a  fraud  against  the  lessee.  jM 
person  with  whom  such  agreement  is  made  must  not oe 
considered  as  having  the  rights  of  an  auction-pttrchasw 
under  Act  VIII.  of  1865  (B.  C),  but  only  those  of  a 
private  purchaser. 

Markby,  J.— In  this  case  the  plaintiff  sued 
certain  persons  named  Beparees  to  recover 
possession  of  a  12-anna  share  in  certain  land, 
claiming  under  a  purchase  at  a  sale  lor 
arrears  of  rent  under  Act  VIIL  of  1865,  and 
the  plaintiff  asked  the  Court  to  set  aside  cer- 
tain under-tenures  which  the  defendants 
claimed,  but  which  the  plaintiff  alleged  to  be 
invalid! 

The  Beparees  contended  (with  other 
matters  not  now  material)  that  no  notice  or 
proclamation  had  been  issued  by  the  plaint- 
iff; that  they  had  been  in  occapation  wr 
more  than  twelve  years ;  that  the  sale  to  tne 
plaintiff  had  been  set  aside  by  the  Comm^' 
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[lioner;  that  the  sale  had  been  adverllsed  10 
Ftiite  place  under  Act  VIII.  of  1835,  and  not 
'  under  Act  VIU.  of  1865  ;  that  proper  nalice 
[  of  tb«  sale  bad  not  been  given  ;  that  plaint- 
'  iO  was   a  relative   of  Sreenath    Ghose,    the 
former  proprietor,  and  that  Sreenath  Ghose 
I  had,  in  collusion    with   the  plaintiff,  caused 
tbe  tenure  to  be  put  up  to  auction  and  sold, 
«nd  had  purchased  it  himself  in  ihe  benamee 
of  the  pia:n;iff,  and  that  the  plaimiff  beiifs 
amere  benamdar  could  not  be  entitled  to  pos- 
session free  of  incumbrance  created  by  the 
former  proprietor;    that  the  proceedings  in 
respect  of  the  auction-sale  were  not  accorii- 
ing  to  law ;  and  that    a    purchaser    at  such 
1  frauduleni  sale  ought  not  to  receive  the 
■siistance  of  the  law;  and,   lastly,  that  the 
land  in  dispute  was  held  by  them,  defendants, 
under  a  good  and  valid  title  derived  from  the 
aacewor  of  Sreenath  Ghose  which  could  not 
be  disturbed. 

It  is  staled  by  the  District  Judge  that,  on 

the    list    March,    a    fresh     set    of  persons 

appeared,  namely,  Sreenath  Ghose  (the  person 

spoken  of  bj  defendants  as  former  propne- 

lor),  Kam  Narain  Ghose,  and  Gour  Chunder 

Bote,    and    alleged    thai   the    plaintiff    had 

boaght  the  tenure  from   them,   ihey  being, 

with    others,    the    original    proprietors    for 

whose  arrears  it  bad  been  sold ;  and  that  the 

Bale  having  been  set  aside  by  the  Commis- 

HoneT,  they  (tbe  old    proprietors)  were  the 

rightful   owners.     These    persons   were    put 

upon  the  record  as  defendants. 

Tlie  issues  were  drawn  as  follows  : — 

"  fin/. — Whether   the  sale  of  the  ousut 

lalook  Lukiiee  Narain  Ghose  to  the  plaint- 

I    iS  and  Chandra  Coomar  Dass  on  the  27th 

'    September  1866  is  now  in  force? 

I        ■  Second, — if  it  is  in  force,  then,    /s/, — Is 

'    plairiiif!  the     real    purchaser    of    the    ousut 

lalook,  or  did  he  ptirchase  benamee  for  lite 

previous     holders,     Sreenath      Ghose     and 

oibers  ? 

"  Mii,—U  he  is  the  real  purchaser,  then  is 

becotnpetent  to  avoid  the  defendant's  alleged 

howlahs,  and  take  (khas)  possession  or  not  f" 

The  facU  of  the  case  seem  to  be  as  fol- 

Sonsmonee,  the  zemindar,  had  a  decree  for 
reni  for  a  large  amount  against  Sreenath 
^nii  tin  co-sharers  who  held  what  is  called 
nn  oQsnt  talook  in  the  zemindary,  and  a  sale 
of  the  tenure  was  threatened. 

Umbica  Churn,  the  agent  of  Sonamonee, 
and  the  plaintiff,  Hurnath,  were  each  of  them 
tlesirous  to  purchase  the  tenure,  provided 
iliL'ii  could  make  some  favourablearrangement 
for  ibji  j»^-po8e  with  Sreenath,  who  had  the 


management  of  the  whole  affnir,  his  co-shar- 
ers not  interfering  at  ail. 

The  arrangement  that  Urabica  Churn 
desired  was  that  the  decree-holder  should 
have  half,  himself  one-fourth,  and  Sreenath 
Ghose  one-fourth  :  he  and  the  decree-holder 
were  to  find  the  funds,  and  the  decree-holder 
Snd  Sreenath  were  to  arrange  that  the  bid- 
dings should  be  kept  down. 

Umbica  Churn  hoped  that  he  had  secured 
lliis  arrangement,  and  he  went  to  the  sale 
prepared  to  bid  up  to  Rs  80,000  and 
make  the  deposit.  If  he  could  have  carried 
out  his  plans,  he  would  have  got  one-fourth 
of  the  property  for  Rs.  17,000,  which, 
as  the  evidence  shows,  is  13  or  14  years' 
purchase.  Hurnaih,  however,  had,  before 
that  date,  gained  over  Sreenath,  and  made  an 
arrangement  with  him  that,  if  the  property 
were  sold  10  him  for  Rs,  40,000  or  45,000, 
Sreenath  should  have  half. 

This  is,  no  doubt,  on  ihe  face  of  it,  a  far  less 
favourable  arrangement  for  Sreenath  ;  bat  for 
some  reason  of  his  own  he  accepted  it,  pro- 
bably because  he  could  more  easily  secure 
Hurnath's  co-operation  than  Umbica  Churn's 
in  his  design  10  appropriate  the  whole  of  the 
surplus  proceeds  for  himself  to  the  exclusion 
of  his  co-sharers.  If  the  property  went  for 
more  than  Rs.  45,000,  Sreenath's  share  was 
to  be  settled  afterwards. 

However,  as  tlie  District  Judge  says, 
things  did  nolgo  on  so  smoothly  as  was  expect- 
ed. Another  person  stepped  in,  the  Mohola- 
nuvis,  as  he  is  called,  and  through  Chundro 
Coomar  commenced  an  active  bidding  on  bis 
own  behalf,  and  Umbica  Churn,  being  altoge- 
ther excluded  from  the  arrangement,  began 
as  the  decree-holder's  agent,  to  threaten  to 
postpone  the  sale.  The  competition  of  the 
Moholanuvis  was,  however,  got  rid  of  by 
giving  him  a  one- fourth  share  in  (he  sale,  and 
it  was  obviously  impossible  at  that  time,  when 
upwards  of  Rs.  60.000  had  been  bid  for 
the  property,  for  Umbica  Churn  to  slop  the 
sale  withoutSreenath's  consent.  But  Sreenath 
had  then  made  up  his  mind  to  hold  by  Hur- 
nath, and  stoutly  protested  against  the  post- 
ponement, threatening  to  appeal  to  the  Court 
if  any  attempt  was  made  to  postpone ;  and 
the  property  was  accordingly  knocked  down 
to  Hurnath  for  Rs.  64,000,  Subse- 
quently the  arrangement  between  Hnrnaih 
and  Sreenath  turned  out  to  be  (when  exactly 
It  was  made  docs  not  appear)  that  Sreenath 
was  to  get  one-fourih  of  the  properly,  Hurnaih 
was  to  get  half,  for  which,  as  the  District 
Judge  calculates,  he  paid  Rs.  24,000,  and 
in  some  way  or  other,  Sreenath  got  into  hi- 
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hands  Rs.  25,000  out  of  the  purchase- 
money,  which  he  appropriated  to  his  own  use, 
not  a  rupee  fas  the  District  Judge  finds)  going 
to  his  co-sharers. 

These  are  the  facts  stated  by  Umbic'a 
Churn  and  Nundo  Coomar ;  they  are  for  the 
most  part  so  found  by  the  District  Judge 
who  believes  these  witnesses,  and  considers 
them  worthy  of  credit ;  and  we  see  no  suffi- 
cient reason  for  coming  to  any  other  conchi- 
sion.  It  is  said  that  they  are  contradicted 
both  by  Hurnath  and  Sreenath,  but  we  think 
we  ought  not  to  reject  the  evidence  of 
Umbica  Churn  and  Nundo  Coomar  on  this 
account.  The  District  Judge  has  disbelieved 
both  Hurnath  and  Sreenath,  and  it  is  easy  to 
see  what  motives  they  might  have  to  conceal 
the  truth,  and  to  give  each  his  own  version 
of  the  transaction.  Then  it  is  said  that 
there  was  no  reason  why  Umbica  Churn 
should  not  have  gone  on  and  bid  for  the  pro- 
perty instead  of  making  an  ineffectual  attempt 
to  postpone  the  sale.  But  we  do  not  think 
it  at  all  appears  that  Umbica  Churn  was 
prepared  to  purchase  the  property  alone,  and 
for  its  full  value,  or  that  he  could  have  found 
the  large  amount  necessary  for  that  purpose 
had  the  property  been  honestly  sold.  We  do 
not  think  it  can  be  inferred  that  he  ever 
contemplated  a  transaction  of  that  kind. 
A  more  important  circumstance  is  the  fact 
that  Nundo  Coomar,  one  of  the  witnesses  on 
whose  evidence  these  facts  are  found,  was  the 
vakeel  who  filed  the  written  statement  of  the 
Beparees,  which  written  statement  does  not 
set  out  these  facts,  but,  on  the  contrary,  states 
in  accordance  with  Sreenath's  evidence  that 
the  plaintiff  was  a  '*  mere  benameedar." 
There  would  be  nothing  in  the  Beparees  not 
knowing  these  facts;  they  might  assume 
from  Sreenath  having  been  in  possession,  or 
they  might  have  been  told  by  Sreenath  that 
he  was  the  real  purchaser ;  but  it  is  not 
quite  so  easy  to  see  why  Nundo  Coomar  did 
not  inform  the  Beparees  of  the  real  facts,  so 
that  they  might  be  stated  in  their  written 
statement.  This,  however,  only  affects  the 
credit  of  Nundo  Coomar;  and,  upon  the 
whole,  we  do  not  think  it  would  be  safe  to 
reject  his  evidence  on  this  account.  It  is  not 
unlikely  he  was  reluctant  to  come  forward 
and  tell  what  he  knew ;  but  we  should  not 
be  willing  to  infer  from  this  reluctance  that 
his  evidence  was  false,  especially  when  he 
has  had  no  opportunity  of  explanation,  for 
there  does  not  appear  to  have  been  any  sug- 
gestion in  the  Court  below  that  this  silence 
on  the  part  of  Nundo  Coomar  casts  suspicion 
QH  bis  evidence. 


It  is  further  said  that  it  is  extremely  im- 
probable that  Sreenath  would  consent  to  sa 
arrangement  by  which  he  got  so  small  1 
share,  and  that  it  would  have  been  better  for 
him  to  let  the  property  go  for  what  it  would 
fetch.  There  was,  however,  scarcely  va^ 
real  hond-fide  competition  for  the  propeity, 
nor  would  be  a  sale  to  the  htghesi  bidder  have 
answered  Sreenath's  purpose,  unless  the  par- 
chaser  would  assent  to  Sreenath's  plans  for 
getting  hold  of  the  purchase-money.  As  the 
District  Judge  points  out,  it  required  a  good 
deal  of  caution  to  secure  to  Sreenath  all  tbe 
advantages  which  he  desired. 

Upon  the  whole,  we  agree  with  the  Dis- 
trict Judge  in  his  finding  that  Sreenath  came 
to  terms  with  the  plaintiff,  and  that  tbe 
purchase  was  made  by  the  plaintiff  00  tbe 
understanding  that  a  one-fourth  share  should 
be  subsequently  handed  over  to  Sreenath,  and 
that  "  Sreenath  was  to  aid  the  sale  in  his  cap^ 
"  city  of  debtor  by  refusing  to  allow  postpom- 
"  ment  if  the  decree-holder  wished  to  staj 
"  the  sale,  by  assisting  a  postponement  i. 
"  there  was  danger  of  other  parties  becomiDf 
''  purchaser  ;"  and  that  Sreenath  got  a  oo^ 
fourth  share  as  a  reward  for  the  service 
which  he  performed  for  the  plaintiff  bf 
securing  to  him  the  property  at  a  low  price. 

The  question  then  arises  upon  these  facti, 
whether  the  plaintiff  can  annul  the  under* 
tenure  and  oust  the  Beparees.  The  Di^ct 
Judge  thinks  he  can,  because  he  is  the  real 
purchaser  notwithstanding  his  arrangement 
wiih  Sreenath.  But  the  District  Judge  hai 
altogether  omitted  to  consider  the  question 
which  is  fairly  raised  in  this  case  by  theall^ 
gations  of  the  defendants,  and  by  tbe  facts 
found  on  the  evidence  whether  this  was  not, 
as  against  the  Beparees,  a  fraudulent  trans- 
action. If  it  was,  and  the  plaintiff  was 
a  party  to  it,  his  suit  as  against  the  Beparees 
must  be  dismissed. 

Now,  we  take  it  to  be  clear  that,  if  a  lessor 
enters  into  an  agreement  with  another  persM 
to  get  rid  of  his  lessee  by  means  of  a  ficu- 
tious  sale,  and  to  share  the  profits  of  the  trans- 
action, that  is  a  fraud  as  against  the  lessee. 
That  would  be  a  far  stronger  case  than  that 
of  Nuzzur  Ally  Khan  vs,  Ojoodya  Raa 
Khan,*  where  it  was  held  to  be  a  "gross 
fraud  *'  in  a  mortgagee  to  attempt  to  deprive  his 
mortgagor  of  his  right  of  redemption  by  means 
of  a  fictitious  sale  of  the  property  for  arrears 
of  revenue.  The  question,  thereSfore,  is  wb^ 
ther  I  he  10  was  such  an  agreement  in  twf 
case.  Now,  it  is  quite  true,  as  pointed  out  V 
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Mr.  Kennedy,  that,  ia  the  case  of  Nuzzar 
Ally  Khan,  there  was,  when  the  agreement 
vas  made,  the  deliberate  design  to  create  the 
arrear  of  revenue  in  order  to  get  the  estate 
sold,  whilst,  in  the  present  case,  there  was  an 
actaal  arrear  of  rent,   for  which  a  decree 
l»d  been  obtained  and  execution  threatened, 
before  any  negotiation  took  place.     But,  then, 
It  is  found,  and  we  think  rightly  found,  that 
Sreenath  had,  if  not  absolute  control  over  the 
sale,  at  least  a  considerable  voice  in  bringing 
it  on  or  postponing  it.     Now,  we  are  by  no 
means  sure  that  it  is  not  the  duty  of  a  lessor, 
andersach  circumstances,  to  do  his  utmost  to 
postpone  the  sale,  and  so  to  protect  the  inter- 
ests of  his  lessee ;  that  is  certainly  what  an 
upright  and  honest  man  would  do  under  the 
drcomstances ;  and  it  is  a  rule  of  English  law 
which  seems  to  be  founded  on  broad  prin- 
ciples of  equity  which  are  applicable   here 
also,  that  an  intermediate  landlord  is  bound  to 
protect-  his  own  tenant  from  all  paramount 
claims.    See  Graham  versus  Allsop,  3rd  £x- 
cheqaer  Rep.  186.     At  any  rate,  we  cannot 
doabt  that  it  is  gross  fraud  in  the  intermediate 
landlord  to  use  his  influence  to  urge  on  a  sale 
for  arrears  of  rent  in  order  to  secure  to  the 
,  purchaser  the  advantages  of  such  a  sale  under 
the  Act,  the   intermediate  landlord  at  the 
same  time  bargaining  to  receive,  as  a  re- 
ward for  his  services,  a  share  in  the  advan- 
tages thereby  secured.    And,  if  this  be  a  fraud, 
then  to  this  fraud,  the  plaintiff  was  a  party; 
and,  the  sale  being  part  of  the  machinery  by 
which  this  fraud   was  efiFectcd,  we  think  it 
ought  to  be  put  entirely  on  one  side  in  consi- 
dering the  question  now  before  us,  and  that, 
as  between  the  plaintiff  and  the  Beparees,  the 
plaintiff  onght  to  be  considered,  not  as  having 
the  rights  of  an  auction -purchaser  under  the 
Bengal  Act,  VIII.  of  18^,  but  only  as  having 
the  right  of  a  private  purchaser.     It  seems  to 
tis  that,  if  we  were  to  give  the  plaintiff  a  decree 
in  this  suit,  we  should  be  making  the  Collec- 
tor and  the  Court  instruments  in  the  hands 
of  the  parties  to  carry  out  a  gross  fraud  upon 
the  Beparees — a  fraud  in  which  we  regret 
to  observe  more  than  one  person  was  pre- 
pared lo  assist.    It  was  scarcely  denied  by  Mr. 
Kennedy  that,  if  a  superior  landlprd,  protected 
^y  an  ordinary  clause  for  forfeiture  in  case 
ol  non-payment  of  rent,  were  to  enter  into  a 
^^trivance  with   his   lessee   to   get   rid   of 
^  atider-tenants  by  putting  the  forfeiture  in 
force,  that  would  be  a  fraud  on  the  under- 
**»anls.  of   which    the    superior    landlord 
^M  not  take  advantage.     And  it  seems  to 
^  to  make  no  difference  that  the  right  to 
^^ce\  the  nnder-tenures  is  given  by  legisla- 
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tive  enactment,  and  that  the  right  is  given, 
not  to  the  superior  landlord,  but  to  the  pur- 
chaser of  the  tenure.  The  fraud  in  both 
cases  is  that  of  the  intermediate  tenant  who 
seeks  to  destroy  his  own  under-tenants,  to 
which  fraud,  the  superior  landlord  in  onecase, 
and  the  purchaser  in  the  other,  has  become  a 
party. 

This  being  so,  the  plaintiff's  suit  cannot  be 
maintained.  The  plaintiff  cannot  take  ad* 
vantage  of  his  own  fraud  to  oust  the  Bepa* 
rees,  who  hold  under  a  valid  grant  from 
Sreenath  and  his  co-sharers  or  their  predeces- 
sors.  It  is  unnecessary,  therefore,  to  consider 
the  two  points  of  a  more  technical  character 
suggested  by  Mr.  Woodroffe,  namely,  firsts 
whether,  the  sale  having  been  set  aside  by 
the  Commissioner,  it  is  now  in  force  at  all  ; 
and,  secondly,  whether  the  Deputy  Collector 
of  Perozpore,  who  sold  the  property,  was  the 
Collector  within  whose  jurisdiction  the  lands 
lav  within  the  meaning  of  section  3  of  Act 
Vill.  of  1865  o^.the  Bengal  Council.  With 
regard  to  the  first  point,  however,  we  may 
say  that,  having  heard  Mr.  Wo odroffe's  argu- 
ment, we  are  not  disposed  to  give  our  assent 
to  his  contention  that  an  order  made  by  a 
Commissioner  is  irrevocable  by  his  successor. 
No  doubt,  this  is  a  step  which  every  officer 
would  hesitate  to  take,  and  which  he  ought 
not  to  take  except  under  very  special  cir- 
cumstances ;  but  here  Mr.  Simson,  in  cancel- 
ling Mr.  Buckland's  order  and  confirming  the 
sale  which  had  been  set  aside,  acted  under  the 
express  directions  of  the  Board  of  Revenue, 
and  we  are  not  prepared  to  s^y,  either  that 
Mr.  Simson  should  have  disobeyed  those 
directions,  or  that  his  acts  done  in  obedience 
thereto  were  void. 

Upon  the  other  point,  which  has  not  been 
fully  argued,  we  express  no  opinion. 
•  The  decree  of  the  District  Judge,  so  far  as 
it  relates  to  the  Beparees,  must  be  reversed, 
and  the  plaintiff's  suit,  as  against  these 
defendants,  dismissed  with  costs  both  in  this 
Coi\rt  and  the  Court  below. 

We  are  asked  by  Mr.  Kennedy  to  declare 
the  rights  of  the  plaintiff  as  against  Sreenath. 
We  think  we  ought  not  to  do  this.  Though 
Sreenath  has  been  made  a  party,  in  this  sense 
that  his  name  has  been  ordered  to  be  added  to 
the  list  of  defendants,  there  has  been  no 
attempt  in  the  lower  Court  to  deal  with  the 
case  separately  as  against  him  ;  the  plaintiff 
asked  for  no  relief  as  against  Sreenath,  and  he 
has  nowhere  stated  what  the  rights  are 
which  he  wishes  to  have  declared.  Sreenath 
was,  in  this  case,  no  more  than  a  witness  who 
volunteered  to  assist  the  defendants  for  his 
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own  purpose,  and  we  are  wholly  at  a  loss  to 
see  why  the  District  Judge  made  him  and 
his  co-sharers  defendants.  We  decline  to 
enter  into  any  question  as  to  the  rights  of  the 
plaintiff  as  against  Sreenath  Ghose,  or  Ram 
Narain  Ghose,  or  Gour  Chunder  Ghose,  the 
defendants  subsequently  added ;  and  the 
proper  course  will  be  to  order  the  suit,  as 
against  them,  to  be  dismissed,  not  on  the 
merits,  but  on  the  ground  that  there  is  no- 
thing at  issue  between  thorn  and  the  plaintiff 
in  this  suit.  These  three  defendants  will 
bear  their  own  costs. 


The  a7th  June  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  A7.,  Chief 
Justice,  and    the    Hon'ble    W.    Ainslie, 
-    Judge. 

Construction— Lease— Solehnama— Default-- 
Forfeitnre—Re-entTf. 

Case  No.  12  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Patna,  dated 
the  2jrd  September  i8jt,  reversing  a 
decision  of  the  Additional  Moonsiff  of 
that  district,  dated  the  jist  May  18'ji, 

Mussamut  Ruhmoonnissa  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

Mussamut  Soopun  Jan  (Plaintiff), 
Respondent, 

Mr,  C,  Gregory  for  Appellants. 

Baboo  Doorga  Mohun  Doss  for  Respondent. 

Where  a  lease  of  1847  contained  two  provisions,  one 
ior  the  payment  of  Rs.  1,300  as  rent,  and  the  other 
was  a  stipulation  for  forfeiture  and  re-entry  on  default  of 
payment,  and,  by  2l  solehnama  of  1848,  that  rent  was 
put  an  end  to,  and,  in  lieu  thereof,  the  lessor  received 
back  a  portion  of  the  land  leased  in  1847,  but,  by  a 
subsequent  solehnama  of  185S,  the  lessees  agreed  to 
pay  Rs.  334  as  rent,  but  no  new  provision  was  made  for 
re-entry,  and  no  fresh  stipulation  for  forfeiture,  hbld 
that  the  clause  of  forfeiture  and  re-entry,  in  respect  of 
the  Rs.  1,300,  under  the  lease^of  1S47,  did  not  apply  to 
the  Rs.  334  under  the  solehnama  of  1  &58. 

Couch,  C.J,— Thk  lease  of  the  3oih 
November  1847  contained  two  provisions, 
one  applicable  to  the  rent  of  Rs.  1,300, 
and  another  to  the  Government  revenue. 
The  provision  applicable  to  the  rent  of 
Rs.  1,300  was  that,  in  default  of  payment  of 
three  instalments,  the  kssor  should  be  at 


liberty  to  take  possession  of  the  share  of 
mouzah  as  seer.  In  1848,  the  lessor  receirc 
back  five  and  a  half  annas  of  the  pro{ 
which  was  leased  in  r847,  and  released  ti 
lessees  from  the  payment  of  the  rent 
Rs.  1,300. 

We  think  there  can  be  no  doubt  that 
was  really  the  nature  of  the  transaction, 
is  not  shown  in  any  way  that  the  rent 
Rs.  1,300  was  paid  in  that  period;  and 
words  of  the  solehnama  show   clearly 
that  rent  was  in  1 848  put  an  end  to,  and  tl 
plaintiff  got  back  five  and  a  half  annas  i^ 
stead  of  continuing  to  receive  the  rent. 

Then  it  would  seem  that,  she  having,  as| 
is  said,  in  1848,  found  that  she  had  been  h 
posed  upon  by  these  parties,  and  that 
had  got  a  lease  on  much  more  favourable  1 
than   they  ought  to  have  had,  an  arranj 
ment  was  come  to  by  which  it  was  agree 
that  the  lessees  should  pay  the  Rs.  334* 

Now,  it  is  said  that,  by  the  solehnama 
1858,  the  terms  of  the  lease  of  1847  were 
remain  in  force ;  but,  supposing  it  was  so, 
terms  of  the  lease  were  that  there  should 
a  re-taking  of  possession  in  default  of 
payment  of  the  Rs.  1 ,300 ;  and,  if  it 
intended  that  there  should  be  a  provision 
that  kind  for  default  in  the  payment  of  tk 
Rs.  334,  which,  in  1858,  the  lessees 
upon  themselves  to  pay,  it  ought  to  havebccj 
in  that  solehnama.  In  fact,  it  would  hai 
been  the  creation  of  a  new  provision  for 
entry,  and  a  fresh  stipulation  should  bat 
been  made,  which  was  not.  done.  The  mi 
saying  that  the  terms  of  the  lease  of  184J 
should  remain  in  force  would  not  effect  thi 
because  they  only  extended  to  the  Rs.  1,300 
which  had  ceased  to  be  payable,  and  was,  ii^ 
fact,  extinguished  by  the  transaction  in  iM'J 

The  Judge  appeys  to  us  to  have  gor 
wrong  in  this  way.  He  says  that  the  three 
deeds  are  to  be  taken  together,  and  seems  to 
have  considered  that  he  was  to  treat  them  « 
one  deed.  That  was  not  the  way  in  whicfl 
he  ought  to  deal  with  them ;  he  must  look  at 
them  as  three  deeds  executed  at  diBtreat 
periods,  and  he  could  only  deal  with  the  pay- 
ment  of  the  revenue  of  Rs.  334i  ^^^ 
the  defendants  took  upon  themselves  to  pay 
in  1858,  according  to  the  provisions  of  iM 
deed  made  at  that  time.  If  it  was  wteaded 
to  apply  the  clause  of  forfeiture  or  re-entry 
to  that,  the  parties  should  have  said  so. 
Seeing  what  they  stipulated  for  in  1847*  ^^  ^ 
not  likely  that  they  intended  that,  for  tbey 
did  not  make  a  stipulation  for  re-entry  on 
default  of  the  payment  of  the  revenue  to 
Government. 
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We  think  the  decision  of  the  Judge  was 
wrong,  and  the  deci5;ion  of  the  Moonsiff  was 
a  right  decision.  We  reverse  the  decision 
of  ihe  Judge ;  and  the  decision  of  the  Moon- 
siff dismissing  the  suit  will  stand  with  costs. 


The  27th  June  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mittcr,  Judges, 

Evidence— Secondary  Witness— J omt  Family. 

Case  No.  148  of  1872. 

Special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Pubna  in  Raj- 
shaky e^  dated  the  nth  August  i8ji, 
reversing  a  decision  of  the  Moonsiff  of 
Shahzadpore^  dated  the  jrst  May  i8yr. 

Sunkaree  Debia  (Plaintiff),  Appellant^ 

versus 

Anaad  Moyee  Dassia  and  another  (Defend- 
ants), Respondents. 

Bahoos   Issur    Chunder    Chuckerbutty  and 
Grija  Sunkur  Mozoomdar  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondents. 

A  person  who  swears  that  he  was  present  at  the 
exectttion  of  an  instrument  is  not  a  secondary  witness 
■Mrdy  because  he  was  not  a  subscribing  witness. 

There  is  nothing  in  the  mere  circumstance  of  a  bond 
being  executed  in  the  name  of  the  eldest  brother  of  a 
joint  family,  and  of  a  lease  being  taken  in  the  name  of  the 
younger,  to  lead  to  the  conclusion  that  the  latter  is  a 
fictitwQs  document. 

Milter^  J. — The  decision  of  the  Subor- 
dinate Judge  in  this  case  appears  to  us  to  be 
very  unsatisfactory,  particularly  when  we 
find  that  he  has  altogether  failed  to  take  any 
proper  notice  of  the  facts  and  reasonings  re- 
corded in  the  clear  and  well-considered  judg- 
ment of  the  Moonsiff  who  tried  the  case  in 
the  first  instance. 

The  suit  was  one  for  arrears  of  rent,  and 
was  brought  against  two  individuals,  Dwarka- 
nath and  Anund  Moyee,  widow  and  heiress- 
at-law  of  Ram  Gutty  Bhowmick,  the  eldest 
brother  of  the  said  Dwarkanath  Bhowmick. 

The  case  of  the  plaintiff  was  that  she  bor- 
rowed a  certain  sum  of  money  from  the  joint 
family  consisting  of  the  said  Ram  Gutty  and 
^warkanaih  Bhowmick,  and  that,  for  the 
liquidation  of  the  amount  covered  by  the 
bond,  she  granted  an  ijara  lease  which  was 
Mecuted  by  her  in  the  name  of  Dwarkanath 


Bhowmick,  the  parties  really  interested  in 
that  lease  being  Dwarkanath  and  Ram  Gutty. 
Dwarkanath  did  not  enter  appearance.  Anund 
Moyee,  defendant,  put  in  a  written  statement 
alleging  that  the  money  due  under  the  bond 
belonged  exclusively  to  her  husband,  that 
Dwarkanath  had  no  right  or  interest  in  that 
money,  that  the  ijara  lease  propounded  by 
the  plaintiff  was  a  fictitious  document,  and 
that  she,  Anund  Moyee,  had  nothing  to  do 
with  the  possession  of  the  mehal  covered  by 
that  lease. 

The  Court  of  first  instance,  after  going 
elaborately  through  the  evidence  produced 
by  both  the  parties,  came  to  the  conclusion 
that  the  ijara-kubooleutwas  a  genuine  in- 
strument; that  Dwarkanath  and  Ram  Gutty 
were  members  of  a  joint  undivided  family ; 
that  the  defendant  Dwarkanath  was  still  liv- 
ing  with  Anund  Moyee  as  a  member  of  a 
joint  undivided  family  ;  and  that  the  plaintiff 
was,  therefore,  entitled  to  the  amount  claimed 
as  rent  under  the  ijara  after  deducting  th^ 
amount  which  was  due  from  him  to  the 
defendants  under  the  bond  above  alluded  to. 
If  is  further  to  be  observed  that,  during  thtf 
course  of  the  trial,  one  Juggut  Chunder 
Bhowmick,  the  youngest  brother  of  Dwarka* 
nath  and  of  Ram  Gutty,  who  was  conducting 
this  suit  on  behalf  of  the  defendant  Ancmd 
Moyee,  happened  to  be  present  in  Court,  and 
the  Moonsiff  took  the  opportunity  to  examine 
him  as  a  witness  in  the  case.  That  witness 
was  obliged  to  swear  on  oath  that  the  mehal 
was  actually  taken  in  ijara  by  Dwarkanath 
and  Ram  Gutty,  and  that  they  had  been  in 
joint  possession  thereof ;  but  he  added  to- 
wards the  latter  part  of  his  deposition  that 
he  did  not  know,  in  whose  name,  the  lease 
was  taken,  as  he  was  not  present  at  the  time 
of  its  execution. 

The  Moonsiff  very  properly  placed  consi* 
derable  reliance  on  this  evidence  in  dealing 
with  the  question  which  he  had  to  determine 
in  the  case. 

On  appeal,  the  Subordinate  Judge,  Baboo 
Benee  Madhub  Shome,  without  endeavouring 
to  meet  the  arguments  used  by  the  Moonsiff 
in  support  of  his  judgment,  and,  after  a  most 
superficial  examination  of  the  real  facts  of 
the  case,  reversed  the  whole  decree,  not  only 
in  favour  of  the  sole  appellant  before  him, 
viz.,  Anund  Moyee,  but  also  in  favour  of 
Dwarkanath,  who  had  put  forward  no  defence 
of  any  kind  whatever,  and  who  did  not  pre- 
fer any  appeal  against  the  judgment  passed 
against  him  by  the  first  Court. 

We  have  gone  through  the  whole  judg- 
ment of  the  Subordinate  Judge,  and  we  feel 
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ourselves  bound  to  repeat  that  it  is  very 
unsatisfactory.  The  first  point  to  which  the 
Subordinate  Judge  directs  his  attention  is 
that  it  appeared  to  him  strange  that  the 
bond  was  executed  in  the  name  of  one  per- 
son, and  the  ijara  granted  in  the  name  of 
another.  Now,  a  Judicial  Officer  of  the 
Subordinate  Judge's  experience  ought  to 
have  known  that  transactions  of  this  kind 
are  extremely  common  in  this  country. 
Here  there  are  two  brothers  living  together 
as  members  of  a  joint  undivided  family,  a 
bond  was  executed  in  the  name  of  the  eldest 
brother,  and  a  lease  taken  in  the  name  of  the 
younger.  What  was  there  in  this  circum- 
stance to  lead  the  Subordinate  Judge  to  the 
conclusion  that  the  kubooleut  was  a  fictitious 
document?  The  Subordinate  Judge  then 
goes  on  to  say  that  it  appeared  very  strange 
that,  while  the  bond  was  registered,  the  ku- 
booleut was  not  registered.  No  doubt,  this 
IS  a  circumstance  upon  which  the  Subor- 
dinate Judge  was  justified  in  placing  some 
reliance;  but,  as  we  find  that  the  other  parts 
of  his  decision  are  entirely  based  on  a  mis- 
conception of  the  evidence  and  of  the  law 
relating  to  the  admissibility  of  evidence,  we 
do  not  think  that  that  circumstance  alone  is 
sufficient  to  take  this  case  out  of  our  jurisdic- 
tion as  a  Court  of  special  appeal. 

We  observe  that  there  are  subscribing  wit- 
nesses to  the  kubooleut.     One  of  them  was 
examined  in  Court.     He  swore  distinctly  to 
the  fact  that  there  was   an  ijara  taken  by 
the  Bhowmicks ;  but  he  added  that  the  signa- 
ture purporting  to  be  his  own  was  not,  in  fact, 
his  signature.     The   Moonsiff   rejected  the 
evidence  of  this  witness  so  far  as  he  denied 
the  signature  being  his  own,  and  we  under- 
stand that  he  also  directed  proceedings  to  be 
instituted  against  him  in  the  Criminal  Court 
for  giving  false  evidence  in  a  judicial  pro- 
ceeding.   The  Subordinate  Judge,   without  ' 
giving  the  slightest  weight  to  the  evidence  of  I 
the  plaintiff  regarding  the  credibility  of  this  ^ 
witness,  simply  remarks  that  his  evidence  does  | 
not  prove  the  genuineness  of  the  instrument  i 
upon  which  the  plaintiff's  suit  is  brought,  j 
With  regard  to  the  two  other  subscribing  ! 
witnesses,  the  Subordinate  Judge  says  that 
the  plaintiff  has  failed  to  take  proper  steps 
to  produce  them  in  Court ;  but  here  he  is 
entirely  wrong.     It  is   proved   by  the  wit- 
nesses produced  by  the  plaintiff  that  one  of 
those  subscribing  witnesses  is  dead,  and  we 
further  find  that  the  plaintiff  had  exhausted 
every  legal  means  within  his  power  to  secure 
the  attendance  of  the  other. 

Then,  with  regard  to  the  other  witnesses 


adduced  to  prove  the  anthenticitj  of   ihe 
kubooleut  in  question,  the  Subordinate  Judge 
says  that  the  evidence  of  those  witnesses  is 
''secondary,''  and  therefore  not  sufficieDt  to 
prove   the   plaintiff's  case*     It  is  true    that 
they  were  not  subscribing  witnesses  to  tbe 
kubooleut.   the  genuineness  of   which   the 
Subordinate  Judge  had  to  try  io  this  case; 
but  they  distinctly   swore  that    they   were 
present  at  the  time  when  that  kubooleut  w^as 
executed,  and  that  Dwarkanath  executed  it. 
not  only  for  himself,  but  also  for  his  eldest 
brother,  Ram  Gutty.     This  evidence  cannot 
be  characterized  as  secondary  in  any  sense 
of  the  expression,  and  the  Subordinate  Judge 
was,  therefore,  wrong  in  rejecting  it  on  that 
ground. 

With  reference   to  the  evidence  of  Annnd 
Moyce's  brother-in-law,    Juggut    Chuuder, 
the  Subordinate  Judjfe  gives  a  go-by  to  ii» 
simply   saying   that    the   witness   does   not 
know  in  whose  name  the  kubooleut  was  exe> 
cuted.     Such  a  flimsy  mode  of  dealing  with 
such   important  evidence  is  extremely  sur- 
prising.    That  witness  was  conducting  the 
case  on  behalf  of  Anund  Moyee,  and  it  is 
clear  from  the  Moonsiff's  decision  that  be 
and   Aiiund   Moyee  and   Dwarkanath  were 
living  together  as  members  of  a  joint   nn* 
divided   family.     The  very  fact 'that  such  a 
witness  came  into  Court  and,  being  then  and 
there  examined,  was  obliged  to  admit  on  oath 
that  the  mehal  was  in  the  possession  of  the 
joint   family  as  ijaradars,  was  one  of  the  ut- 
most importance  for  the  proper  trial  of  the 
issue  which  the  Subordinate  Judge  had  to 
try  in  this  case,  and,  although  the  witness 
failed  to  state  in  whose  name  the  kubooleut 
stood,  that  ciicumstance  alone  was  not  suffi- 
cient to  justify  the   Subordinate  Judge  to 
get  rid  of  important  evidence  of  this  character 
without  taking   into  consideration  the   ma- 
terial facts  deposed  to,  r/z.,  that  the  mehal 
in  question  wis  actually  in  the  possession  of 
the  Bhowmick  family  as  ijaradars,  and  that 
the  defendant  Anund  Moyee  was  living,  up 
to  the  time  of  the  suit,  as  a  member  of  a 
joint  undivided  family  with  Dwarkanath  and 
the  said  witness. 

It  has  been  urged, and  very  strongly  urged, 
that  we  have  to  deal  with  the  decision  of  the 
Subordinate  Judge  in  special,  and  that  we  are, 
therefore,  incompetent  to  interfere  with  find- 
ings of  fact.  But  there  are  several  errors  In 
law  in  the  judgment  of  the  Subordinate 
Judge  as  already  pointed  out,  only  one  of 
which,  m.,  that  relating  to  the  rejection  of 
the  plaintiff's  evidence  as  secondary,  would 
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rbe  quite  sufiicient  to  justify  our  allowing  this 
q>edal  appeal. 

For  the  above  reasons,  we  reverse  ihe 
decision  of  the  Subordinate  judge  and  re- 
mand the  case  to  the  Lower  Appellate  Court 
for  a  proper  decision  upon  the  merits. 

The  costs  of  this  appeal  and  of  the  lower 
Courts  will  abide  the  ultimate  result. 


The  29th  June  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Criminal  Prosecution  for  Cheating— Civil  Action 
—Breach  of  Contract— Damages. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Howrah^ 
dated  the  jtst  May  18 J 2. 

Prohlad  Tewar  Manjee,  Plaintiffs 

versus 

Deb  Naraift  Ghose,  Defendant, 

Jiaboo  Bhyrub  Chunder  Banerjee  for 

Plaintiff. 

Baboo  Sham  Lall  Mitter  for  Defendant. 

Defendant,  having  contracted  to  sell  two  boats  to 
plaintiif  for  Ks.  64,  received  the  consideration-money, 
tKit  did  not  deliver  the  boats  to  the  plaintiff,  who  pro- 
secuted him  for  cheating  in  the  Criminal  Court.  The 
Magistrate  convicted  him  of  the  cheating,  and  ordered 
the  money  which  had  been  obtained  by  it  to  be  returned 
to  plaintiff.  Plaintiff  now  sues  in  the  Small  Cause 
Court  for  the  value  of  the  boats  and  for  damages  fo^ 
non*delivery  of  the  boats  :  Held  that  the  suit  would 
aot  lie. 

Case. — Thk  plaint  sets  forth  that  the 
defendant,  having  contracted  to  sell  two 
green-boats  belonging  to  him  at  Rs.  64,  had 
received  the  consideration- money,  but  has 
not  delivered  the  boats  in  question  to  the 
pUimiif;  that  the  plaintiff  has,  therefore, 
prosecuted  the  defendant  in  the  Criminal 
Court  under  s.  417  of  the  Indian  Penal  Code, 
and  that,  on  5th  March  1870,  the  accused 
was  found  guilty  of  committing  cheating, 
convicted,  and  fined  by  the  Magistrate  in  the 
sum  of  Rs.  200,  in  default  of  payment  to  be 
rigorously  imprisoned  for  six  weeks,  and 
^at  the  award  of  the  Magistrate  has  been 
Qpbeld  in  the  Appellate  Court ;  that  the 
plaitkiiff  has  sustained  damages  in  conse- 
Qt|eiKe  of  the  defendant's  not  delivering  the 
8ai4  boats  by  the  loss  of  a  net  income  of  1 0 


annas  per  day,  exclusive  of  wages  of  the 
manjees  and  daurees  thereof;  that  the 
plaintiff  sued  the  defendant  in  the  Moonsiff's 
Court  at  Sulkea  for  the  recovery  of  the 
two  boats  in  question,  or  the  value  thereof 
with  damages ;  that,  by  reason  of  the  value 
of  the  claim  having  been  considered  by  the 
Moonsiff  excessive,  and  that  the  case  being 
one  cognizable  by  the  Small  Cause  Court, 
the  plaint  was  dismissed  by  the  Moonsiff,  and 
the  decision  upheld  in  appeal ;  that  the 
plaintiff  now  sues  the  defendant  in  this  Court 
for  the  recovery  of  Rs.  500,  being  the  value 
of  the  boats*  viz,,  Rs.  64,  and  damages,  which 
amounted  from  i6th  Aughran  1276  to  15th 
Falgoon  1278  B.  S.  last,  viz.,  two  years  three 
months,  at  the  rate  of  10  annas  per  day,  to 
Rs.  479*4,  of  which  the  amount  of  Rs.  43-4 
has  been  relinquished  by  the  plaintiff. 

The  defendant  denied  the  demand,  and 
urged  the  following  pleas  : — 

In  bar  to  the  hearing  of  the  suit — 

1st. — That  section  i,  clause  2,  Act  XIV. 
of  1859,  bars  the  plaintiff's  claim. 

2ndly, — That  the  plaintiff  having  been 
compensated  by  the  Criminal  Court  in  the 
sum  of  Rs.  64,  the  value  of  the  boats,  he 
cannot  sue  the  defendant  again  in  this  Court 
for  the  recovery  of  the  value  thereof. 

As  to  facts — 

I.  That  the  defendant  has  not  sold  the 
boats  in  question  to  the  plaintiff,  and  that  the 
amount  of  Rs.  6+  was  paid  to  him  by  the 
plaintiff  in  liquidation  of  a  debt  due  to  him. 

The  points  for  determination  which  arise 
in  this  case  therefore  are  ; — 

Issues  in  bar — 

I  si, — Whether  section  i ,  clause  2  of  Act 
XIV.  of  1859,  bars  the  plaintiff's  claim } 

2ndly, — Whether  the  plaintiff's  claim  in 
the  Civil  Court  for  the  recovery  of  the  two 
boats  or  the  value  thereof  can  be  maintained, 
the  sum  of  Rs.  64,  the  value  of  the  boats, 
having  already  been  awarded  to  him  by  the 
Criminal  Court? 

Issues  as  to  facts — 

/j/.— Whether  the  defendant  has  sold  to  the 
plaintiff  the  two  boats  in  question  an  receipt 
of  the  consideration-money,  Rs.  64,  or  the 
plaintiff  has  paid  the  said  amount  in  liqui- 
dation of  his  debt  .^ 

2ndly, — Whether  the  boats  in  question 
yielded  a  net  profit  of  ten  annas  per  day 
after  paying  the  wages  of  daurees  and 
manjees. 

With  regard  to  the  first  issue  in  bar,  I  am 
of  opinion  that  the  section  alluded  to  above 
applies  to  damages  for  injury  done  to  the 
person  or  to  the  personal  property,  and  not 
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for  recovery  of  the  property  itself  or  the  I 
value  thereof,  or  for  the  profits  derived  from  j 
it  as  wassi/a/,  a  suit  for  which  can  be  i 
brought  within  six  years  under  clause  i6, ! 
section  i.  Act  XIV.  of  1859.  1 

Respecting   the   second    issue   in   bar,    I 
think  that  the  plaintiff's  right  to  sue  for  the 
recovery  of  the  boats  or*  the   value   thereof 
in  the  Civil  Court  is  not  waived  in   conse- 
quence of  his  having  been  compensated  by 
the  Criminal  Court,  under  section  44,  chap- 
ter III.  of  the  Criminal  Procedure  Code,  for  i 
the   trouble   and  expense   incurred   by  the  1 
plaintiff  in  prosecuting  the  defendant  in  that  j 
Court.  ; 

As  to  facts —  I 

From  the  deposition  of  the  plaintiff's  j 
witnesses  Nos.  i,  2,  and  3,  it  is  clearly 
proved  that  the  defendant  sold  his  two  old  | 
green-boats  to  the  plaintiff  for  Rs.  64  on  a  | 
promise  of  delivering  them  over  on  the  fol-  | 
lowing  day.  The  defendant  failed  to  prove 
that  the  sum  of  Rs.  64  was  paid  to  him  by 
the  plaintiff  in  payment  of  a  debt  due  to  him. 
He  produced  khatiean  and  rokur-khaiias, 
of  which  he  made  no  mention  at  the  first 
instance  before  the  criminal  authority,  and, 
from  an  inspection  thereof,  it  appears  that 
the  plaintiff's  name  and  the  entry  have  sub- 
sequently be^n  inserted  in  the  khattas^  and 
that  they  have  not  been  properly  kept.  He 
examined  two  witnesses,  who  could  not  con- 
ceal the  fact  that  the  consideration-money 
was  paid  to  the  defendant  through,  and  in 
presence  of,  the  plaintiff's  witnesses  Nos.  i 
and  3.  Though  they,  in  a  way,  supported 
the  assertion  of  the  defendant  that  the  money 
was  paid  to  him  in  payment  of  a  debt  due 
by  the  plaintiff,  yet,  from  the  manner  in 
which  they  deposed,  I  am  persuaded  to  think 
that  they  have  been  tampered  with  to  depose 
falsely,  and  I  cannot  place  any  confidence  in 
their  testimony. 

As  regards  the  second  issue  of  fact,  it  is 
proved  by  the  plaintiff's  witnesses  that  the 
daily  profit  of  such  a  boat  is,  on  an  average, 
Rs.  1-8,  and  that  it  is  divided  sometimes  into 
4,  5,  or  6  parts.  I  would,  therefore,  on  an 
average,  fix  one-sixth  of  i  rupee  8  annas, 
i,  e,y  4  annas,  to  be  the  net  profit  of  each 
boat  per  day,  or  %  annas  for  two  boats  per 
diem.  Calculating  at  this  rate  for  two  years 
and  three  months,  the  damages  would  amount 
to  Rs.  360.  From  the  deposition  of  ihe  plaint- 
iff's witness  No.  3,  namely,  Kalee  Komul 
Biswas,  it  appears  that  one  of  the  boats  was 
in  a  state  which  required  repairs  at  the  time ; 
the  plaintiff  has  not  deducted  in  his  claim 


the  charges  to  have  been  incurred  for  such 
reparation,  nor  the  amount  which  would  be 
required  for  annual  repairs  and  supply  of 
materials,  such  as  purchasing  sails,  ropes,  and 
other  furnitures.  I  would,  therefore,  deduct 
Rs.  25  a  year  for  such  purposes,  and  give  liie 
plaintiff  a  decree  for  the  recovery  of  tlie 
two  boats  with  damages  Rs.  300  ;  should  the 
defendant  fail  to  deliver  the  two  boats  io 
question  to  the  plaintiff  within  a  week,  the 
defendant  is  to  pay  Rs.  64,  being  the  ralae 
thereof,  and  damages  Rs.  300,  with  costs  in 
proporiion,  Rs.  48-7-4,  in 'all  Rs.  412-7-4, 
subject  to  the  orders  of  the  Hon'bic  Higji 
Court  to  which  the  case  has  been  referred 
for  decision  on  law  points. 

The  judgment  of  the   High     Court  was 
delivered  at  follows  by — 

Couchy  Cy. — In  this  case,  according  to 
the  facts  which  have  been  found,  the  present 
plaintiff,  who  sues  in  the  Small  Caase  Court, 
proceeded  against  the  defendant  on  a  crizsi- 
nal  charge  of  cheating,  and  obtained  a  con- 
viction, and  the  Rs.  64,  the  sum  which  ht 
had  paid  to  the  defendant,  was  ordtrtd  to  ^ 
be  paid  to  him. 

Now,  it  certainly  is  not  found  express]/ 
that  that  was  to  be  paid  as  compensation  for 
the  loss  of  money  which  the   plaintiff  had 
suffered  by  the  cheating  ;  but  there  can  be 
no  doubt  that  that  is  what  was   intended. 
The   Magistrate,  having  convicted  the  de- 
fendant of  the  cheating,  ordered  that  the 
money  which  he  had  obtained  by  it  should 
be  returned.     The  plaintiff  cannot,  after  that, 
bring  a  suit  in  the  Small  Cause  Court  for 
breach  of  contract  in  not  delivering  the  boats. 
The  criminal  proceedings  were  founded  apon 
a  case  that  there  was  no  contract  between 
the  parlies,  that  the  defendant  never  meant 
to  deliver  the  boats,  and  that  the  plaintiff* 
was  defrauded.     If  there  was  a  contract,  the 
plaintiff  cannot  avoid  it  on  the  ground  of 
fraud    and   proceed   against   the  defeudanJ 
under  the  Penal  Code  at  one  time,  and,  at 
another,  when  it  suits  his  convenience,  treat 
it  as  a  valid  contract.    Therefore,  this  suit 
ought  to  have  been  dismissed. 

It  is  not  material  whether  the  precise 
question  is  sent  up  to  us.  The  case  having 
come  up  to  us,  and  it  appearing  that  the 
suit  ought  not  to  have  been  brought,  and  that 
the  plaintiff  ought  not  to  recover  any  da- 
mages for  the  non-delivery  of  the  boats  or 
otherwise,  we  order  that  the  suit  in  the  Sm*" 
Cause  Court  be  dismissed  with  costs,  and  ihe 
defendant  will  also  have  the  costs  of  the  refer- 
ence to  this  Court,  which  we  fix  at  Rs.  ii« 
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f  The  »gth  June  1871.  | 

'  Presenl .-  | 

The    Honble  Sir   Richard  Couch,   A7., 
Ch'/f  Jmli'ce,  and  the  Hon'ble  W.  Ainslie, 

Cause  of  Actioa  (Want  oQ— Bond  (written  and 
liened  b7  HnstMud  in  wife'*  Name)— Implied 
Coctnct— Breach  of  CoDtract— Falae  Repre- 


Anonymous. 

Rifirtnii  fo  the  High  Court  by  ihi  Moon- 
siff  0/  Cutroa,  exercUing  tht  powers  0/  a 
Judge  cf  the  Small  Cause  Court,  dated 
Hit  jisl  May  i8j2. 

\V}ien  a  husband  nriles  and  li^ns  a  bond  in  the  name 
bi  h^a  wiFe,  Ilicre  is  a  tacit  or  implied  contract  by  him 
thit  Ke  had  authority  to  do  so.  tf  Re  had  not  authority, 
lh(  DbligK  may  sue  for  damages  for  breach  of  contract 
m  for  falic  n presentation. 

Cm;.— Is  1871,  an  action  was  instituted 
Ii>-  the  present  plaintiff  against  the  wife  of 
the  defendant  for  the  recovery  of  certain 
nionej'sdue  under  an  instalment- bond  alleged 
inhavebeen  executed  by  her.  The  document 
w.i^  urilten  by  her  husband,  and,  in  the  trial 
01  :hc  case,  he  having  denied  that  his  \vife 
Jid  noi  permit  him  lo  write  the  document 
dloresad,  and  the  execution  of  the  said  docu- 
meiunot  being  proved,  ihe  case  was  dismissed 
by  my  predecessor  on  the  i6;h  May   1871. 

Ilii  the  judgment  recorded  by  him,  runs  the 
following  passage  : — 
"  li  plaintiff  has  been  deceived  by  the  hus- 
"band  of  the  defendant,  1  think  the  proper 
"  fTurse  for  the  plaintiff  would  be  to  sue 
*'  the  defendant's  husband  for  damages, 
'■  but  le  cannot  get  any  remedy  in  this  case," 
In  accordance  with  the  above  expression  of 
oplnioi,  the  present  suit  has  been  instituted 
for  ih(  recovery  of  damages.  The  cause 
ut  aciion  stated  in  the  plaint  is  that,  "  having 
"  utd  defendant  lo  gue  evidence,  and  the 
"  defendant  having  deposed  to  the  effect  that 
"  he  hid  not  his  wife's  permission  in  writing 
"  ^'hI  executing  the  insialment-bond,  the  suit 
"  iMidismisstd." 

Pendant's  contention  is,  that  there  is  no 
raaseof  action  evinced  in  the  plaint. 
I  thiaic  the  defendant's  contention  is  good 


in  law,  and  the  suit  of  plaintifi  should  fail  for 
want  of  a  valid  cause  of  action.    Admitting, 

for  argument's  aalte,  that  defendant  wilfully 
concealed  the  fact  thai  his  wife's  permission 
was  obtained  in  the  writing  and  execution  of 
the  instalment-bond  referred  to  above,  that  is 
tantamount  to  saying  that  defendant  gave 
false  evidence  before  a  Court  of  justice,  and 
I  am  aware  of  no  law  which  renders  a  per- 
jurer amenable  to  a  Court  of  Civi!  Judicature 
to  pay  damages  for  giving  false  evidence. 
The  decision  in  Bishonath  Kukheet,  10 
Weekly  Reporter  \i,  is  in  support  of 
defendant's  case  to  a  great  extent. 

Another  argument  addressed  to  me  by 
plainiilf's  vakeel  in  support  of  his  case  is, 
that  the  defendant  by  his  act  and  conduct 
"  raised  the  belief "  in  piainiiff's  mind  that  the 
instalment-bond  was  what  it  purported  to  be, 
viz.,  the  act  and  deed  of  his  (defendant's) 
wife ;  and,  as  his  conduct  was  antagonistic  to 
the  belief  he  created,  it  is  therefore  fraudu- 
lent. This  contention  is  unsound  and  wrong 
in  law.  It  certainly  does  not  make  out  a 
case  of  actionable  fraud.  Plaintiff  had  no 
business  lo  place  confidence  in  the  defendant; 
he  knew  full  well  that  the  defendant  was 
not  the  proper  party  to  execute  the  kistbun- 
dee,  and  that  defendant's  act  was  not  lo  have 
a  binding  effect  on  his  wife's  separate  proper- 
ty. If  plaintiff  did  all  these  with  his  eyes 
open,  it  was  his  own  fault,  and  his  failure  in 
the  former  suit  was  not  so  much  the  result 
of  defendant's  fraudulent  conduct  as  it  was 
his  own  carelessness  and  neglect. 

I  dismiss  this  case  with  costs,  contingent 
upon  ihe  opinion  of  the  Hon'ble  Court. 
The  judgment  0/  the  High  Court  ivat 
delivered  as  follows  by — 

Couch,  C.J. — The  bond  was  written  and 
signed  by  the  defendant  in  the  name  of  his 
wife,  and  there  was  a  tacit  or  implied  con- 
tract by  him  that  he  had  authority  to  do  so — ■ 
Collen  vs.  Wright,  7  E.  i  B.  301,  27 
Law  Journal,  Q.  B.,  zi;.  The  defendant's 
deposition  in  the  former  suit  is  evidence 
against  him  that  he  had  no  authority,  and  he 
is  liable  to  pay  damages  for  the  breach  of  his 
contract,  which  may  include  the  costs  of  the 
former  suit  as  well  as  the  money  lent  on  the 
bond.  The  cause  of  action  is  erroneously 
stated  in  the  plaint,  but  that  ought  not  to 
prevent  the  plaintiff  from  recovering  the 
damages  to  which  he  is  eniiiled.  The  defend- 
ant's conduct  also  amounted  to  a  false  re- 
presentation, for  which  he  would  be  liable  in 
damages,  and  the  plaintiff  might  sue,  either 
for  a  breach  of  contract,  or  for  a  false  re- 
presentation. 


^50 


Civil 


THE   WBIKLY   RIPORTKR. 


Rulingi.         [VoL  XVUL 


The  1st  July  1873. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Mahomedan  Law— Proof  of  Pareatare— Ac- 
knowledgment by  Father—Onus  ProSandi. 

Cases  Nos.  140  and  141  of  1S72. 

Miscellaneous  Appeals  from  an  order 
passed  by  the  Deputy  Commissioner  of 
^fanbhoom^  dated  the  rjt/i  March  iS'^j. 

Zulfekar  Khan,  Appellant, 

versus 

Golam  Murteza  Khan  and  another, 
Respondents. 

Baboos  Romesh  Chunder  Miiter  and   Rash 
Beharee  Ghose  for  Appellant. 

Mr.  R.  E.  Twidale  and  Moonshee  Maho- 
med Yusuf  for  Respondents. 

Accordingf  to  Mahomedan  Law,  a  public  acknowledg- 
ment by  A  that  B  is  his  son  clearly  throws  on  the 
party  who  denies  or  disputes  that  fact  the  onu^  of  prov- 
tnjr  that  such  parentagfe  wan  a  physical  impossibility^, 
either  by  reason  of  the  age  of  the  son,  or  because  of  his 
being  the  son  of  somebody  else. 

Glover,  J. — This  was  an  application  by 
Golam  Murteza  Khan  otherwise  called  Sun- 
doo  Khan,  and  Golam  Mustaffa  Khan,  other- 
wise called  Gundhoo  Khan,  who  are  the 
nephews  of  one  Surfuraz  Khan)  deceased,  to 
obtain  a  certificate  under  Act  XXVI 1.  of 
i860,  to  collect  the  debts  due  to  their  uncle's 
estate.  Their  application  was  opposed  by 
Zulfekar  Khan,  who  alleged  himself  to  be 
the  son  of  the  deceased  Surfuraz  Khan,  and 
who  applies  for  a  certificate  on  his  own 
account.  The  allegation  of  the  petitioners 
was  that  Zulfekar  Khan  was  not  the  •son  of 
Surfuraz,  although  they  admitted  him  to 
have  been  brought  up  in  Surfuraz's  hotise 
but  that  he  was  the  illegitimate  son  of  one 
Goomanee,  a  Peadah,  by  a  woman  named 
Noorun  Bibee. 

The  Deputy  Commissioner,  after  taking  a 
considerable  quantity  of  evidence,  was  of 
opinion  that  this  latter  allegation  was  made 
out,  namely,  that  Zulfekar  Khan  was  the  son 
of  Noorun  by  a  Peadah  named  Goomanee ; 
and,  that  being  proved,  the  acknowledgments 
admittedly  made  of  Zulfekar  as  his  son  by 
Surfuraz  Khan  in  his  lifetime  were  of  no 
effect.    He  decided,  therefore,  that  the  certi- 


ficate should  be  given  to  Sundoo  Khan  and 
Gundhoo  Khan.  Against  this  decision,  Zq1» 
fekar  Khan  has  appealed  to  this  Court. 

The  only  question  we  have  to  decide  \% 
whether  or  not  it  has  been  proved  that  Zul- 
fekar was  the  son  of  Noorun  Bibee  by  tiie 
Peadah  Goomanee ;  for,  if  that  is  not  proved, 
then,  undoubtedly,  the  admissions  of  parent* 
age  made  on  several  occasions,  and,  io  fad, 
during  the  whole  of  his  lifetime,  by  Sarfonz 
Khan,  must  be  held  sufficient  to  establish, 
acfcording  to  the  rules  of  Mahomedan  Law, 
the  parentage  of  Zulfekar.  In  other  words, 
an  acknowledgment  by  Surfuraz  would  be 
a  sufficient  i)roof  of  Zulfekar's  parentage, 
unless  it  be  distinctly  proved  that  such  parent- 
age is  impossible  by  reason  of  age,  or  tbtt 
Zulfekar  was  the  son  of  some  other  father.    • 

Now,  the  evidence  to  prove  that  Zulfekar 
was  the  son  of  Goomanee  consists  of  toe 
depositions  of  seven  witnesses  ;  two  of  these, 
Kinnunt  Khan  and  Gunesh  Acharjeea,  do 
not  mention  Goomanee's  name  at  all,  and 
their  evidence  may,  therefore,  be  set  aside; 
the  third.   Ram    Dhun  Jana  merely  speaks 
from  hearsay,  viz.,  that  he  had  heard  that 
more  than  thirty  years  ago,  there  was  as 
inquiry  made  by  the  Darogah,  which  inquiry 
had  resulted  in  Goomanee  being  supposed  to 
be  the  father  of  this  boy.     The  other  wit- 
nesses, Niloo  Mundul,  Noor  Mahomed,  Rub- 
mut  Khan,  and  Shoban  Khan,  do,  no  donbt, 
speak  vaguely  as  to  the  fact  of  Goomanee 
being  the  father  of  Zulfekar :  but  their  evi- 
dence is  altogether  of  a  very  unsatisfactory 
character.     The    principal    witnesses  who 
could  have  given  credible  evidence  on  tbe 
subject,  such,  for  instance,  as  the  woman  who 
was  the  wet-nurse  of  the  child,  has  not  been 
produced,  nor  have  any  of  the  other  scrvaols 
of  Surfuraz's  household,  some  of  whom  most 
still    be   alive,   been   examined.    Tbe  ppl; 
evidence  given  is  that  of  persons  who  stick 
to  one  story  that  Zulfekar  was  the  son  of 
Goomanee,  without  giving  any  reasons  for 
their  belief,  or  saying  how  they  came  to  the 
knowledge  of  the  fact,  and  even  these  wit- 
nesses, or,  at  all  events,  some  of  them,  admit 
that  Surfuraz  was  in  the  habit,  during  bis 
lifetime,  of  callhig  the  boy  Zulfekar  bis  sotj. 
Now,  if  the  case  had  stopped  here,  inasmuch 
as  it  is  admitted  that  Surfuraz  did,  on  more 
than  one  occasion,  acknowledge  Zulfekar  to 
be  his  son,  that  would  be  quite  sufficient  to 
meet  the  requirements  of  the  Mahomedan 
Law  in  respect  of  the  acknowledgtnctU  01 
sons,  and  we  should  be  quite  jusiifica  10 
saying  that  the  nephews  of  Surfuraz  Kban, 
Gundhoo  and  Sundoo  Khan,  had  not  made 
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001  any  case.    But,  in  addition  to  this,  there 
iare  many    admissions   in   the  documentary 
evidence  on  the  record  as  to  the  parentage  of 
iZttlfekar   in  papers  to   which   the  nephews 
\  themselves  were  parties;  in  a  case,  forinstance, 
i  in  which  Sundoo  and  Gundhoo  Khan  sued 
tS^faraz    with   regard  to  a  portion  of  the 
.fKUemal  estate.     This  suit  was  compromised 
m  Magh  1275,  and  a  razeenama  and  safee- 
nama  were  filed,   and,    in    the  razeenama, 
Surfuraz  Khan,  after  making  certain  other 
arrangements,  stipulated  that  the  other  aide 
shoold  execute  a  bond  of  Rs.  300  in  favour  of 
lits  son  Zalfekar,  and  Sundoo  and  Guridhoo 
Khan,  on  the  other  side,  agreed  in  the  safee- 
oama   to   execute  this   bond    in    favour  of 
Sorfuraz's  son,  Zulfekar  Khan.     In  another 
case,  a  civil  suit,  No.  48  of  1869,  brought  by 
the  nephews  against  Surfuraz  and  Zulfekar, 
they  describe  Zulfekar  as  the  son  of  Surfuraz, 
and  ihe  wording  is  peculiar,  namely,  "  or 
piidr  nam    Surfuraz, "    "  Zulfekar    son    of 
Stuforaz."     It  would   seem  from   this  that 
Zulfekar   was,   at  that   time   at  all   events, 
thought  to  be  the  real  son  of  Surfuraz,  and 
not,  as  contended,  a  sort  of  adopted  son,  for 
it  is  hardly  to  be  supposed  that,  if  it  were 
not  80,  words  of  this  kind  would  have  been 
pat  in  a  document  of  suph  importance.   There 
are  several  other  acknowledgments  by  Sur- 
furaz of  Zulfekar,   but  it  is  needless  to  go 
imo  them,  particularly  as  the  fact  is  not  in 
\  any  way  denied  that   Surfuraz   was   in  the 
\    habit  of  calling  the  boy  his  son.     There  is 
also  a  quantity  of  oral  evidence  to  the  same 
effect. 

•   As  to  the  evidence   with   regard   to   the 
marriage    of    Noorun   Bibee   with   Surfuraz 
Khan  that  possibly  may  be  weak,  and  we 
should  not  probably  attach  much  value  to  it, 
but,  for  the  purposes  of  this  case,  it  is  not 
necessary  that  we  should  believe  that  evi- 
dence, inasmuch  as,  after  the  acknowledg- 
ment by  Surfuraz   Khan  publishing  to  all 
the  world  that  Zulfekar  Khan  was  his  son, 
the  imm  was  clearlf^on  the  opposite  party 
to  prove  that  that  was   not    the    case    by 
P^ing  that  such  parentage  was  a  physical 
impossibility,  either  by  reason  of  the  age  of 
Zulfekar,  or  because  of  his  being  the  son  of 
somebody  else. 

We  think  that  the  nephews  have  not 
proved  their  allegation  that  Zulfekar  was  the 
wuof  Goomanee,  and  that  the  acknowledg- 
mentby  Surfuraz  must,  therctore,  be  upheld. 

These  appeals  will,  therefore,  be  decreed 
with  costs,  the  judgment  of  the  lower  Court 
jeverscd,  and  the  certificate  granted  to  Zul- 
febiKium. 

ttVoL  SVIZI. 


The  ist  July  ^Sjr* 

Present  : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Onus  Probandi^Rental  recovered  by  Peraoir 
during  period  of  wroo|rfnl  possession. 

Application  for  review  of  judgment  p^sS' 
ed  by  the  Hon'ble  Justices  Z.  *S.  Jackson 
and  F,  A,    Glover^  on  the  ist  February 
i8y2t   in    Special  Appeal  No.    1081   of 
i8yi, 

Mr.  F.  £.  Oman  and  another  (Defendants), 

Petitioners^ 

versus 

Ram  Gopal  Mojogmdar  (Plaintiff),  Opposite 

Party. 

The  Advocate-General  and  Baboo  Bhow* 
anee  Churn  Butt  for  PctitkMers* 

No  one  for  Opposite  Party. 

The  onus  of  showing;;  that  the  admitted  rental  was 
not  recovered  during  the  period  of  A's  wrongful  posses* 
sion  is  on  A. 

Glover,  J. — I  see  no  reason  to  grant  this 
application.  The  learned  Advocate-General 
has  contended  that  his  client  ought  not  to 
have  been  liable  for  anything  beyond  «iieh 
sums'as  he  had  or  might,  with  due  diligence, 
have  collected  during  the  time  of  his  unlaw* 
ful  possession.  This  may  be  so,  but  it  was 
undoubtedly  for  the  petitioner  to  have  shown 
most  distinctly  that,  in  consequence  of  special 
and  unavoidable  reasons,  he  had  not  been  able 
to  collect  and  did  not  collect  the  usual  rents. 
If  there  were  any  absconding  ryots,  it  was 
for  him  to  prove  the  fact,  and  to  show  more- 
over that  they  left  the  estate  in  arrears^  of 
their  rent,  and  not  in  consequence  of  any  act 
of  the  petitioner  as  landlord.  If  there  wer« 
any  charges  for  litigation,  the  pedtloAer  was 
bound  to  show  that  they  were  incurred  by 
him  bond  fide  for  the  benefit  of  the  eMCe 
of  which  he  then  believed  himself  to  be  the 
owner.  lu  short,  the  onus  of  showing  that 
the  admitted  rental  was  not  recovered  dor* 
ing  the  period  of  his  wrongful  possession, 
was  heavily  on  the  petitioner,  ana  he  made 
no  attempt  to  discharge  it.  The  case  report- 
ed in  9  Weekly  Reporter,  p.  473,  and  to 
which  reference  was  made  by  tiie  Advocate* 
General,  does  not,  for  ihe  reasons  above 
given,  apply  to  this  case. 

The  application  mast  be  rejected. 
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The  2nd  July  187a. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

.    Speckl  Appeal— LimiUtion— Small  Cause 

Conrt 

Case  No.  132  of  1872. 

Miscellaneous  Appeal  from  an  order  passed\ 
by  the  Deputy     Commissioner    of   Man- 
hhoom,    dated  the  29th    January   1872, 

.    affirming  an    order  of,  the  Moonsiff  of 
Man   Bazar,  dated  the  22nd  September 

Rajah  Mokoond  Narain  Deo  (Judgment- 
debtor),  Appellant, 

versus 

Pershad  Mudduck  (Decree-holder), 
Respondent. 


The  2nd  July  1872. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  AinsUc, 

Judges. 

Re-hearing:— Semce  of  Sammons — ^JorisdktiQBi 
(of  Revenue  Courts). 

Case  No.  134  of  1872. 

Miscellaneous  Appeal  from  an  order  passd 
by  the  Officiating  Judge  of  Mymensingk, 
dated  the  lyth  February  1872,  reversing 
an  order  of  the  Deputy  Collector  of  thai 
District,  dated  the  ^th  October  i8yr. 

Rajah  Mohesh  Chunder  Singh  Surmon  and 
others  (PlaintiflFs),  Appellants, 

versus 

Bhoobun  Moyee  Debia  (Defendant), 
Respondent, 

Baboo    Go  pal  Lall  Mitter  for  Appellants. 

Baboos  Romesh  Chunder  Mitter  and  NuM 
Chunder  Sen  for  Respondent. 

In  execution  of  a  decree  by  the  Deputy  Cbfledor, 
confirmed  in  appeal  by  the  Judi^e.  and  in  special  appeal 
by  the  Higrh  Court,  against  certain  defendants  andtlie 
present  respondent's  husband  who  has  since  died  and 
was  then  not  present,  an  application  having  been  node 
tor  the  sale  of  certain  immoveaule  properties belonginf 
,  to  him,  the  respondent  applied  for  a  re  hearing  oo  the 

Baboo  Gopeenauth  Mocker  tee  for  AoDellant      S°I"lu    £f  *"*"*  l""*^*"**  ^l^d  no  notice  of  the  suit :  Held 

J       w  iippeiiani.      that  the  Moonsiff  was  clearly  wron?  in  having,  aD<ier 

Act  VIII.  of  ih69  (B.C.),  ruled  that  the  re^eaSngwK 
barred bv  the  I^.c^l^tl^lrkn  />P  «in  a^^.^i i •  t.^^.^i 


Bahoo  mi  Madhub  Sen  for  Respondent. 

Appeal  dismissed  because  the  objection  as  to  llmU. 

d2c°rro"whM^"l^  "^""^  beliw.  „d^u«  t 
aecree  oi  wnicn  execution  was  souff^ht  wae  m.^.  • 

suit  of  a  nature  cognizable  by  a  Smalf OiuTcou,t  fmm 
which  00  special  appeal  can  lie.  ' 

with'^^i-^TT*^"''  *PP,**'  •""*'  ''^  dismissed 
^ah  costs.  The  point  taken  is  that,  inasmuch 

mJir  fftT"  r"  ''"'"^  °"  »•>«  '9th  of  Feb 
ruary  ,863,  the  present  application  for  ex- 
ecution cannot  be  entertained.     In  the  first 
place,  we  observe  that  since  1863  several  e^ 
ecotionshavebeentakenoutofthisdecreeand 

bv  ?te°  ''"  'i^'*«  ''"'^^d  ^«  ever  »a;J 
Z..  .u  J^^K'nen'-debtor.  and  we  find  also 
.that  the  objection  as  to  limitation  wTsn^er 

AWIS  '^^  ?r^  '''^''^'  e''her  Sore  the 

m^ot  ?L  fh°H  '^'  J"**»«-  We  find! 
pjoreover,  ihat  the  decree  of  which  execaiion 


barred  by  the  institution  of  an  appeal  and  special  appeft!, 
and  that  he  ought  to  have  tried  the  question  of  doc  kt- 
vice  of  sumnjons,  inasmuch  as  the  respondent's  husband. 

I   J  f  ?''y  "*'°.  ?^  "®^'*^*^  ^^  the  suit,  could  not  be  coo- 
eluded  by  anything-  done  in  it. 

On  appeal  from^  the  Moonsiff's  decision,  the  Judge 
having  ruled  that  the  Moonsiff  had  no  jurisdiction  in  the 
matter,  and  that  the  application  for  re-hearing  should  be 
made  in  the  Revenue  Court:  Held  that  everythimf 
thereupon  done  in  the  case  by  the  Revenue  Court,  and 
the  order  of  the  Jtdge  remanding  the  case  to  the  Revenue 
Lourt,  must  be  set  aside  as  altogether  without  jurisdic 

Ainslie,  J.— Ik  this  case  judgment  was 
delivered  by  the  Deputy  Collector,  on  the  3rd 
September  1868.  against  certain  defendants, 
then  present  before  him,  and  the  husband  of 
the  present  respondent,  who  has  since  died, 
and  who  was  then  not  present. 

On  appeal  by  the  plainiifF  against  so  much 
of  the  order  as  disallowed  a  portion  of  his 
claim,  the  Judge  made  an  order  on  the  25th 
November  1^68,  confirming  the  decision  of 
the  first  Court,  and  that  judgment  was  also 
affirmed  by  the  Hic»h  Court  on  the  i7ih  June 
1869.  Execution  as  against  the  husband  of 
the  present  respondent  was  sued  out  on  the 
9tli  May   1870,   and  on  the   13th  August 
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following  a  list  of  certain  moveable  property 
belonging  to  him  was  filed  in  Court,  but 
when  the  order  for  attachment  issued,  none 
of  those  properties,  could  be  found,  and  a 
return  was  made  to  that  effect  on  the  24tb 
August  1870.  On  that  same  day,  an  appli- 
cation was  made  for  the  sale  of  certain  im- 
moveable properties,  and  on  the  31st  August 
1870,  the  respondent  filed  a  petition  applying 
for  a  re-hearing  on  the  ground  that  her  hus- 
band had  received  no  notice  of  the  suit.  This 
application  was  refused  by  the  Moonsiff  to 
whom  it  was  presented  [Act  Vlll.  of  1869 
(B.  C.)  having  in  the  meantime  come  into 
force]  on  the  25th  February  187 1,  on  the 
ground  that  the  re-hearing  was  barred  by  the 
institution  of  an  appeal  and  special  appeal. 

This  was  clearly  wrong,  for,  if  the  husband 
of  the  respondent  really  had  no  notice  of  the 
soit,  he  could  not  Ue  concluded  by  anything 
done  in  it.  The  Moonsiff  ought  to  have  tried 
the  question  of  due  service  of  summons. 

On  appeal  to  the  Judge,  that  officer  held 
that  the  Moonsiff  had  no  jurisdiction  in  the 
matter,  but  that  the  application  should  be 
made  in  the  Revenue  Court. 

An  application  having  been  made  to  the 
Deputy  Collector  on  the  12th  September 
1871  was  disallowed  on  the  merits  on  the 
4th  October  following. 

On  the  17th  February  1872,  the  order  now 
appealed  against  was  made  by  the  Judge. 
It  says :  "  Let  the  papers  be  returned  to  the 
Collector  for  disposal,  with  reference  to  the 
preceding  remarks." 

The  first  ground  of  special  appeal  is  that 
the  Deputy  Collector  had  no  jurisdiction  in 
the  matter,  and  that  the  Judge  was  wrong  in 
sending  the  case  to  be  tried  by  the  Revenue 
Court, 

The  jurisdiction  of  the  Revenue  Court  is 
now  at  an  end,  but  it  has  very  recently  been 
determined  in  Special  Appeal  No.  125  of 
1872,  disposed  of  on  the  24th  of  last  month  by 
the  First  Bench,*  that  all  proceedings  under 
Act  III.  of  1870  must  be  heard  and  disposed 
oi  by  the  Civil  Courts,  and  that  the  procedure 
to  be  followed  is  that  of  Act  Vlll.  of  1859. 
Everything  that  has  been  done  in  this  case 
by  the  Revenue  Court,  and  the  order  of  the 
Judge  remanding  the  case  to  the  Revenue 
Coort,  must  be  set  aside  as  altogether  without 
jurisdiction. 

The  second  ground  of  appeal  is  that  the 
Jadge  ought  to  have  determined  whether  the 
application  for  revival  could  be  entertained, 

the  said  application  having  been  made  after 

*  Ant0,  p.  207. 


expiry  of  the  period  prescribed  by  law.  If 
the  statement  of  the  case  put  before  us,  anci 
which  has  not  been  contested,  is  correct,  it 
would  appear  that  the  first  process  for  the 
enforcement  of  judgment  was  executed  within 
thirty  days  of  the  date  on  which  the  applica-r 
tion  for  re-hearing  was  filed. 

The  case  will  have  to  go  back  to  the  Moon- 
siff in  order  that  he  may  inquire  and  determine 
whether  notice  of  the  suit  was  actually  served 
upon  the  husband  of  the  respondent.  If  not, 
she  will  be  entitled  to  a  re-hearing. 

The  pleader's  fees  In  this  appeal  is  fixed  at 
one  gold  mohur.  The^  costs  of  this  appeal 
will  follow  the  result. 


The  2nd  July  1872. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Aindie, 

Judges. 

Decree  of  the  Privy  Council— Constmctioii^ 
Costs  (of  Translation  and  Printing)— Interest. 

Case  No..  8t  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  First  Subordinate  Judge  of  Bkau-^ 
gulpore,  dated  the  t^th  January  i8j2. 

Muddun  Thakoor  (one  of  the  Judgment* 
debtors).  Appellant^ 

versus 

* 

Mr.  Malcolm  Brown  Morrison  and  another 
(Decree-holders),  Respondents. 

Mr.  R  E.  Twidale  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Sreenath 
Banerjee  for  Respondents. 

Where  the  Privy  Council  reversed  a  decree  of  the 
HiRh  Court  with  ^276  125.  2;rf;  as  costs  in  England,  and 
affirmed  the  decree  of  the  Zillah  Court  witli  costs  in 
the  Courts  below,  HELD  ( 0  that 'the  Coui1»  hjlow" 
included  the  High  Court,  and  that  "  costs  in  the  Courts 
below  "  included  the  cost  of  translation  and  printing  in- 
curred in  the  Hieh  Court;  (2)  that  the  decree  oTthe 
Zillah  Court  having  given  interest  on  the  costs  locurred, 
the  decree-holder  was  entitled  to  interest  pntheooate 
incurred  on  account  of  translation  and  printing ;  and 
(3)  that  the  decree  of  the  Privy  Council  had  made  no 
provision  for  interest  on  the  ^276. 

Bayley,  7.— We  think  there  can  be  no 
doubt  whatever  in  this  case.  The  order  of 
the  Privy  Council  was  in  these  terms ;  "It 
is  hereby  ordered  that  the  said  decree  of  the 
High  Court  of  Judicature  at  Fort  Wniiam 
in  Bengal  of  tlie  28th  November  1865  be, 
and  the  same  is  hereby,  reversed,  with  £%^t 
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its.  li,  Costt,  and  that  the  judgment  or 
tUcree  vf  iht  ZiUah  Couri  of  Bhaugulpore 
M  iht  ^h  Febmary  1865  be  affirmed  with 
'ci^its\tk  the  Courts  below." 

Thtee  6b]ettions  have  been  taken  in  this 
af>peal :  fitttly,  that  the  costs  of  translation 
and  printing  should  not  have  been  allow- 
ed to  the  decree-holder;  secondly^  that  no 
tateresl  should  have  been  allowed  on  those 
MsIb;  and»  thirdly y  that  no  interest  should 
teve  been  allowed  on  the  sum  of  £2  76  1 21. 2d, 
allowed  as  costs  by  the  Privy  Council. 

The  Full  Bench  decision  reported  at  page 
187,  Volume  VI.,  Weekly  Reporter,  has  been 
very  much  relied  upon  by  the  appellant  to 
show  that  we  should  not  go  beyond  the  terms 
of  the  decree,  and  it  is  contended  that  as 
there  is  nothing  in  the  decree  specified  to 
show  that  the  charges  for  translation  or  print- 
ing are  to  be  calculated  as  costs  of  these 
Courts,  or  that  any  interest  was  awarded 
either  on  tbose charges  or  on  the ^  276 1  is,  2d, 
awarded  as  costs  by  the  Privy  Council,  none 
of  these  items  should  have  been  allowed. 

Now,  tt  is  quite  clear  that  what  is  affirmed 
by  the  Privy  Council  is  the  decree  of  the 
Zillah  Court  of  Bhaugulpore,  dated  the  9th 
February  1865,  with  costs  in  the  Courts 
VeiOw.  The  ''Courts  below"  included  also 
the  High  Court.  In  the  High  Court  the  cost 
of  trcknslation  and  printing  had  to  be  under- 
gone. It  was  a  cost  actually  incurred  and 
liecesdary  to  be  incurred  by  the  parties,  and 
therefore  the  terms  of  the  decree  of  the 
Privy  Council  in  this  case  clearly  include 
the  charges  for  translation  and  priming  as 
costs  In  the  Courts  below. 

The  only  cases  in  which  the  question  of 
translation  and  printing  being  included  as  costs 
had  been  before  this  Court  are  one  heard  by 
Mr.  Justice  Mark  by  sitting  in  the  Privy 
Council  Department  on  the  20th  May  1872, 
reported  at  page  89,  Volume  XVIII.,  Weekly 
Reporter,  atid  one  by  Mr.  Justice  Ainslie  and 
Mr.  Justice  Paul  on  the  13th  April  1871,  re- 
ported at  page  356,  Volume  XV.,  Weekly  Re- 
|;>orter.  In  both  the  cases,  the  result  of  the 
orders  passed  is  that  the  charges  for  transla- 
tion and  printing  should  be  allowed  as  costs. 
Ubdet  these  circumstances,  it  seems  to  us 
that  the  first  ground  of  appeal  must  fail. 

As  regards  the  second  objection,  it  appears 
that  the  decree  of  the  Zillah  Court,  which 
h  the  decree  affirmed  by  the  Privy  Council, 
and  which  has  now  to  be  executed,  gives  in- 
terest 6n  the  costs  incurred.  Now,  the 
charges  fdt  translation  and  printing  are  also 
costs  incurred.  The  money  has  been  actually 
eiEpended  by  the  parties ;  and  as  the  decree 


provides  for  interest  on  the  costs,  the  decree- 
holder  should  not  lose  the  interest  on  such 
costs. 

As  regards  the  third  objection,  viz.^  as  &>  i 
the  interest  on  the  £2^0  awarded  as  principal  | 
costs  in  England  by  the  Privy  Council,  it  is 
clear  from  the  terms  of  the  order  of  the 
Privy  Council  that  a  distinction  is  dravit 
between  the  costs  allowed  by  that  tribuoai 
and  the  costs  incurred  in  the  Courts  bdoir. 
It  seems  to  have  been  the  intention  of  the 
Privy  Council  to  make  the  /"276  1 2j.  zd.  a  . 
part  of  their  own  order  for  costs.  No  pro- 
vision is  there  made  for  any  interest  on  that 
sum,  and  we  therefore  think  that  no  interest 
ought  to  be  allowed  on  that  sum. 

The  result  of  our  order,  therefore,  t$  ihsa 
the  order  of  the  lower  Court  is  affimted 
except  in  so  far  as  it  awards  interest  on  the 
j^276  12 J.  2d,  awarded  as  costs  by  the  Privy 
Council. 

Under  the  circumstances,  we  think  that 
each  party  should  bear  his  own  costs  of  this 
appeal. 


The  2nd  July  1872. 

Present : 

The  Hon'ble  H.  V.  Bayky  and  W.  Ainslie, 

Judges. 

Limitation— BottR'^fide  Proceeding  to  keep  De- 
cree aliTe^Informal  Petttioa. 

Case  No.  135  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Rajshahye* 
dated  the  23rd  January  18^2^  reversing 
an  order  of  the  Subordinate  Judge  of 
that  District^  dated  the  13th  February 
i8yr, 

Bullohee  Kant  Bhuttacharjee  and  another 
(Decree-holders),  Appellants, 


versus 


Koylash  Ch under  Roy  and  another  (Judg- 
ment-debtors), Respondents, 

Baboo  Kishen  Dyal  Roy  for  Appellants. 

Baboo  Grish  Chunder  Mookerjee  for 
Respondents. 

Mere  informalities  in  a  petition  for  execution  of  a 
decree  cannot  affect  the  bona  fides  of  the  proceediojt 
so  as  to  bar  limitation. 

Bay  ley,  J, — We  think  this  appeal  must  be 
allowed  with  costs. 
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The  decree  is  dated  the  9th  December 
1850. 

The  present  applicaiion  tor  execution  is 
5aed  iVie  i6ih  December  1870. 

The  question  before  us  is  whether  any 
\tH<l-fide  proceeding  to  enforce  the  decree 
was  taken  by  the  decree-holder  within  three 
years   prior  to  the  date  of  the  present  ap- 

ll  appeirs  that,  on  the  20th  December 
1S65.  execution  was  sued  out,  and,  after  a 
poiLion  ol  the  judgment-debtor's  property 
baa  been  fold,  the  case  was  struck  off. 

Un  the  17th  May  1867,  another  applica- 
iion was  made  for  tlie  execution  of  tlie  de- 
cree ;  but,  as  it  was  noi/ormaUy  drawn,  no 
■ci'UD  was  allowed  by  the  Court  upon  it. 

On  the  I  ith  September  1867,  tlie  decree- 
holder  applied  for  the  proceeds  of  the  previous 
sale,  ami,  on  the  J7ih  November,  received 
a  cheque  Irom  the  Court, 

The  first  Court  held  that  the  receipt  of 
ihe  sale-pioceeds  by  the  decree-holder  on  the 
i7ih  November  1H67  was  a  boni-fide  pro- 
ceeding within  three  years  of  the  present 
applicatioD  sufficient  to  keep  the  decree  alive. 
The  Lower  Appellate  Court  has  reversed 
this  decision.and  held  chat  the  decree  is  barred 
by  llmiia:ion,  as  there  was  no  effectual 
proceedinj  taken  wiihin  three  years  of  the 
present  application. 

The  Lower  Appellate  Court  is  clearly  right 
liB  hold-nj  that  even  taking  the  receipt  of 
I  the  sale-pioceeds  by  the  decree-holder  from 
'  the  Court  10  be  an  effectual  proceeding, 
which  the  Lower  Appellate  Court  holds  it 
was  not,  11  was  beyond,  and  not  within,  three 
year'-  of  the  date  of  the  present  application 
as  tku  Moansitf  has  held. 

li  is  ur^i'ed  in  special  appeal  that  interrae- 
diaiely  or.  the  ioth  September  1869,  there 
was  an  application  made  by  the  decree  holder 
for  csemiion  of  the  decree,  that  notice  was 
thereupon  issued  on  the  judgment-debtors 
who  iraMig  raised  the  plea  of  limitation, 
the  objti:iion  was  overruled  and  the  eitecu- 
lion  was  illowed  10  proceed.  It  turns  out, 
honever,  ihat,  as  far  as  the  present  respond- 
ent was  :oncerned,  no  notice  was  issued 
opon  him.  and  no  action  taken  as  against  him 
upon  the  application  of  the  loth  Septem- 
ber 1851), 

On  the  nth  July  1870,  the  decree-holder 
again  applied  for  execution,  upon  which, 
notice  was  served  upon  the  present  res[Joiid- 
«t,  Itoylish  Chunder,  but  it  was  after  the 
judgment  passed  by  the  Court  on  the  I4lh 
Jinuary  1870  overruling  the  objection  of 
(^  MAer  debtors  in  the  case. 


There  remains,  therefore,  for  us  to  consi- 
der as  to  whether  the  application  of  the  1 7th 
May  1867  was  a  proceeding  sufficient  to  bar 
limitation.  Tbe  Lower  Appellate  Court  holds 
that  the  application  being  informal  was  of 
no  effect  whatever. 

Now,  as  far  as  the  record  shows,  it  ap- 
pears that  the  decree-holder  did  not  state  in 
this  application  what  sum  he  had  realized 
and  what  he  had  to  realize.  There  is  a  re- 
cord by  a  proper  officer  of  the  Court  that 
such  a  petition  was  given,  but  that  it  was 
rejected  for  some  mere  informalities*. 

On  the  whole,  we  think  that  as  the  de- 
cree-holder had,  on  the  i7lh  May  1867,  by  a 
petition,  asked  bond  fide  for  permission  to 
execute  the  decree,  and  applied  with  this 
view  within  three  years  of  the  last  proceed' 
ing,  he  look  a  proceeding  bond fidt  to  en- 
force his  decree,  and,  therefore,  the  present 
application  is  within  time. 

We,  accoidingly,  reverse  the  order  of  tbe 
Lower  Appellate  Court,  and  allow  this  appeal 
with  costs,  one  gold  mohur.  The  lower 
Court  will  restore  the  case  to  its  file,  and 
proceed  with  the  execution.  The  lower 
Court  must  also  consider  and  decide  fmally 
any  objection  as  to  the  respondent  Koylash 
Chunder  not  being  liable  under  this  decree, 
not  having  inherited  any  portion  of  the  pro- 
perty from  his  father,  the  judgment-debtor. 


The  and  July  1873. 

Prtitnt  : 

The-Hon'bie  H.  V.  Bayley  and  W.  Ainslie, 
Judges. 

Act  XXVII.  of  i860— Certificate  (Effect  of)— 
Title— Will. 

Case  No.  lOi  of  1872. 

Miscellaneous  Apptal  from  an  order  pasnd 
by  Iht  Commissioner  and  Judge  of  Jul- 
pigooree,  dated  the  33rd  December  iS^i. 

Sookho  Soonduree  Dabia  (Petitioner), 

Appellant, 


Wooma  Soonduree  Debia  (Objector), 
Htspondent. 

Mr.  R.  T.  Allan  and  Baboos  Ashoolosh  Dhmr 
and  Kiilien  Dyal  Hoy  for  Appellant. 

Bakvo  Amartndro  Nath  Chatltrjet 
for  Respondent. 
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The  grrant  of  a  certificate  under  Act  XXVJI.  of  is6j 
to  a  person  claiming  under  a  will  cannot  support  a 
claim  to  title  by  that  person  in  a  regular  suit  brought 
on  the  will. 

BayUy,  /.—We  are  of  opinion  that  the 
order  of  the  lower  Court  in  this  case  must 
be  reversed.  That  order  is  in  a  very  few 
words :  "  Parties  present.  The  Court,  after 
"  hearing  of  argument  on  both  sides,  is  ot 
"  opinion  that  a  Hindoo  widow  in  Bengal 
"  has  no  right  to  dispose  of  her  inherited 
•'  property,  moveable  or  immoveable,  by  will, 
"  and  decline  to  grant  certificate." 

Now,  the  question  before  the  lower  Court 
in  this,  a  case  under  Act  XXVll.  of  i860, 
was  not  whether  a  Hindoo  widow  had  any  ' 
right  to  dispose  of  her  inherited   property,  [ 
moveable  or  immoveable,  by  will,  so  as  to 


The  appellant  will  be  entitled  to  one  go 
mohur  as  vakeel's  fees  in  this  Coun. 

AinsUty  y, — I  concur  in  the  order  madel 
Mr.  Justice  Bayley. 


The  2nd  July  187^. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  G1o?fi 

fudges. 

Joint  Familjr—Ancestrai  Property— Posses- 
sion—Sale—Mortgra^e. 

Case  No.  181  of  1872. 


moveaoie  or    mmoyeaoie,  oy  w,n,  so  as  to  ;  Special  Appeal  from  a  decist<m  passed  k^ 
create  a  right  to  that  property,  but  the  lower  |      ^^   Subordinate    Judge    of  £ast  Burl 


Court  had  only  to  look  to  the  terms  of  Act 
XXVll.  of  x86o,  which,  in  section  3,  most 
clearly  provides  how  a  certificate  to  collect 
the  debts  due  to  the  estate  of  a  deceased  per- 
son may  be  granted  to  such  of  his  repre- 
sentatives as  may  have  the  best  right  to  it, 
and  in  section  4  enacts   that  the  certificate 

so  granted  shall  indicate  the  representative  '  Banee  Madhub  Dass  (PlaintifiP),   Respondent. 
character  of  the  holder  as  regards  all  debtors  ' 


Judge  of 
wan,  dated  the  r^oth  September  i8ji, 
affirming  a  decision  of  the  Aioonsiff  sf 
Burdwan,  dated  the  t^th  May  i86g. 

Banesshur  Dass  (Defendant),  Appellant, 

versus 


Baboo  Opendro  Chunder  Bose  for 
Appellant. 

Baboos    Mohesh    Chunder    Chowdhry   and 
Grish  Chunder  Moofierjee  for  Respondent. 

Where  it  was  found  that  the  property  in  dispate  «» 


€,  or  be  of  avail  for  anything  be-    "kld  that  the  conductor  the  parties  and  the  fact  tW 

£^1  ^'Ci-Tf  tlie  possession  reverted  to  the  family  was  sutnaeat  ^| 

terms  of   the  certificate.      In    tact,     show  that  the  sale  was  not  an  out-and-out  site,  bat  I 


to  the  deceased,  and  thus  an  acquittance  may 
be  secured  to  all  debtors  paying  their  debts 
to  the  person  in  whose  favour  the  certificate 
has  been  granted.  No  order  passed  under 
Act  XXVII.  of  i860  in  its  summary  juris- 
diction as  to  a  certificate  whether  as  to  a  .    .    -^ . 

will   showing   a   representative  character  or  I  J'*'?*"*"^  **»«*"?"*»"**  P'*^P«'**y  oj  three  brothers,  aod 

ifi  cc     \   ^\^      t     ^  ..         i.i_  had  not  been  sold  out  and  out,  but  only  mortfafed* 

such    like  can  affect   the   fact   as   to  whether  |  and  that,  subsequently  to  that  Mortgage;  the  praperty 
the   will    is   good    or  not   for  the   purpose   of     reverted  to  the  family,  and  was  in  its  possession  ioiDtly: 

inheritance,  •      • 

yond  the 

a  Moonsiff  can,  in  a  regular  suit  on  the  will,    inorte:age. 

set  aside  any  summary  order  of  the  High  ;  Kemp,  J, — This  case  was  remanded  bj 
Court,  even  passed  in  such  a  miscellaneous  '  Justices  L.  S.  Jackson  and  Dwarkanath  Mitte 
case  in  the  matter  of  a  certificate  under  Act  on  the  29th  of  August  1870.  The  Judge 
XXVll.  of  i860.  It  is  most  erroneously  '  observed :  **  That,  if  the  issue  of  llmitatioi 
and  absurdly  supposed  that  an  order  passed,  ''  should  be  decided  in  favour  of  the  plaiDii£[| 
or  an  opinion  obtained,  upon  any  document  in  "the  Court  will  then  direct  its  attention  fc 
such  a  matter  as  this  certificate,  goes  a  good  '*  the  main  issue  on  the  merit",  which  is  whe- 
way  to  support  a  claim  to  title  in  a  regular  "  iher  the  property  in  dispute,  after  beingl 
suit.  I  *•  sold,  was  purchased  by  one  of  the  brothersf 

There  is,  for  the  purposes  of  this  certificate,  |  **  for  the  benefit  of  all  three,  and  that  much 
a  primd  facie  evidence,  standing  unrebutted,    **  light  would  be  thrown  upon  this  issue  hj\ 
of  the y«f/««  of  the  will  and  the  represenia-    "an    inquiry  as  to  whether  the  family  was 
tive  character  of  the  party  claiming  under  I  "at  the  time  joint  or  separate  in  estate."   Im 
the  will  so  far  as  to  give  a  right  to  collect  I  appears  that  the  plaintifiF  in  this  case,  one  of 
the  debts  due  to  the  deceased,  and  to  give  |  three  brothers,  sued  on  the  allegation  that 
acquittances,  and  no  further.     Therefore,  we  |  one  third  share  of  the  property  in  dispattf 
think  the  order  of  the  lower  Court  must  be    belonged  to  him.     The  defendant's  case  is 
reversed,  and  the  case  remanded  with  direc-  !  that  his  judgment-debtor,  whose  rights  and in- 
tlon  that  a  certificate  may  be  given  to  the    terests  he  has  puichased,  is  thesoleo^ncroi 
applicant.  '  the  whole  of  the  property.    It  is  admittea 

f 


I87..] 


Civil 


THK   WEtKLV    UPORTXlt. 


Rulingt, 


»S7 


pu  originally  this  property  was  ancestral 
property.  The  plainiifT  and  bis  broihera,  in 
Another  sail  brought  by  the  brothers,  alleged 
that  the  property  in  dispute  was  not  sold  out 
ud  out  to  Lokenaih,  but  that  it  was  mort- 
faged  to  Lokenaih  on  the  uuulersinnding  ihat, 
when  the  money  should  be  repaid,  the  mort- 
gagors  would  be  entitled  to  get  bacit  the 
property.  On  the  other  hand,  ihe  defendant 
tilc^w  that  Lokenatb's  purchase  was  an  out- 
aud-ott  purchase,  and  that  Lokenath  has  sub- 
sequently conveyed  the  properly  to  his 
jod^fiient- debtor,  Jadoo  Kurmokar,  who  held 
the  property  separately  as  his  self-acquired 
property. 

The  Court  below,  Baboo  Digamber  Biswas, 
Sabodinate  Judge,  tried  (he  two  issues  laid 
down  by  this  Court.  He  found  that  the  suit 
*M  not  barred,  and,  upon  this  point,  no  ap- 
peal bis  been  preferred.  Upon  the  merits, 
the  loner  Court  found  that  the  defendant  bad 
failed  to  prove  that  Jadoo  had  held  the  pro- 
per y  as  his  self-acquired  properly;  that  the 
plaintiff  is  entitled  to  a  one-third  share  and 
that  he  held  that  one-third  share,  until  dis- 
possejsed  by  the  defendant.  He  also  held  on 
the  evidence  thai  the  sale  to  Lokenaih  was 
not ai] out-and-out  sale,  and  that,  subsequent 
lo  lb!  re-transfer  of  the  properly  to  the 
I  family,  the  plaintiff  and  his  brother  Jadoo 

were  n  possession. 

1     In  special  appeal,  it  is  contended  that  the 

deed  jf  sale  shows  thai  the  sale  to  Lokenath 

was  an  out-and-out  sale,  and  that  the  lower 

Conn  was  wrong  in  admitting  oral  evidence 

10  vjiy  the  deed  j  2Hdly.  that  the  Lowi?r  Ap- 

peilii!  Court  has  not  found  whether  the  pur- 

ch^-e  was  by    the   three    brothers,  through 

jitiiocorby  oneof  the  brothers,  Jadoo,  on  his 

I  own  account;  and,  .Trrf/i',  that  the    I-ower 

Afpeiiaie  Court  has  thrown  the  onus  wrongly 

I  On  ihs  defendant. 

I      On  the  first  point,  it  being  admitted  that 
'  thi)  properly  was  originally  the  ancestral  pro- 
petty  of  ihe    three  brothers;    it  also  being 
founc  on  the  evidence  thai  the  properly  was 
nm  iold    out   and    our,    but  mortgaged  to 
Loliaaih,  and  that,  subsequently  to  thai  moH 
I   6>KeM  within  one  and  a  half  year  after  that 
!    """'ijage,  the  property  levened  to  the  family, 
»nd  'asirjiispossession  jointly;  we  think  that 
the  conduct  of  the  parlies  atid  the  tact  that 
'ne  jKKsession    reverted    lo   the   family   are 
suiririeni  under  the    Full  Bench  ruling."  to 
shiwihat  this  sale  lo  Lokei>aih  was  not  an  out- 
»nd-tut  sale,   but,    as    held    by  ihe   Lower 
"Pi'dUte  Court,  a  moitgage. 


•  5  W.  R.,  p.  « 


On  the  second  point,  we  think  that  there  has 
been  a  clear  finding  by  the  Lower  Appellate 
Court,  in  compliance  with  the  order  of  re- 
mand, that  the  purchase  was  not  made  ex- 
clusively byihe  defendant's  judgment-debtor, 
Jadoo  Kurmokar,  but  by  him  for  the  brothers 
joinll)-.  Under  the  circumstances  of  the 
case,  the  onus  was  clearly  upon  the  defendant 
to  show  that  this  was  his  self-acquired  proper- 
ty, and  it  has,  therefore,  not  been  misplaced. 

We  dismiss  the  special  appeal  with  costs. 


The  6ih  July  1871, 

Prtstni  : 

The  Hon'blc  H.  V.  Bayley  and  W.  Ainslie, 
Judges. 


Case  No.  162  of  1871. 

Special  App*al  from  a  decision  passed  ijr 
Ihe  yudge  0/  iMymensingk,  dated  the 
3 1  si  A  ligust  i8yi,  reversing  a  decision 
0/  the  Subordinate  Judge  of  thai  Dis- 
trict, dated  the  24th  March  /8yo. 

Syud  Golam  Sobhan  (one  of  the  Defendants), 

Appellant, 


Muddun  Mohun  Paul  (PlainiilT),  Respondent. 

Baboos  Kishen  Dyal  Koy  and  Nullil  thunder 
Sen  for  Appellant, 

Baboo  Bhugobutly  Churn  Ghost  for 
Respondent. 

Where  A  wishes  to  charf^e  Mahomedan  ladies  under 
a  bond  eteculed  in  (heir  absence  bv  B  under  a  mookh- 

and  H,  A  is  biiund  to  shdw  that  there  was  no  neelieenee 
on  his  part;  that  the  advance  was  made  after  satisfying 
himself  that  it  was  taken  Cor  their  use  and  ivas  requireS 
by  them  for  the  purposes  staled  in  the  mookhtratnama 
{vis  .  for  the  paymrnt  of  their  debts) ;  and  also  that  the 
money  was  applied  to  the  use  of  the  ladies. 

Ainslie,  J. — This  suit  is  founded  on  a 
bond  execuied  by  one  Abdool  Hamid  Khan 
fur  himself  and  his  sisters  by  virtue  of  a 
mookhtearnama  which  contains  a  provision 
empowerit.g  him  to  raise  money  for  the 
payment  of  their  debts. 

It  has  been  found  as  a  fact  that  the  bond 
execuied  by  .\bdiiol  Hamid  and  the  power 
01  attorney  under  which  he  acted  were 
genuine  documents 

The  first  Court  was  of  opinion  that  there 
was  collusion    between   the    plaimIS    and 
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Abdool  Hamid,  but  this  finding  has  been 
overraled  by  ihe  Lower  Appellate  Court. 

It  seems  unnecessary  .to  go  into  the 
question  of  collusion  in  this  case,  for  grant- 
ing that  there  was  no  collusion,  still  it  was 
for  the  plaintiff  to  show  that  there  was  no 
negligence  on  his  part.  He,  wishing  to 
charge  certain  Mahomedan  ladies  under  a 
bond  executed  in  their  absence,  was  bound 
to  show  that  the  advance  was  made  after 
satisfying  himself  that  it  was  taken  for 
their  use,  and  was  required  by  ihem  for  the 
purposes  stated  in  the  mookhteaniama. 
Of  course,  he  might  also  have  shown  that 
the  money  taken  was  applied  to  the  use  of 
the  ladies,  and,  in  this  way,  connected  them 
with  the  debt,  but  there  is  no  evidence  on 
any  of  these  points.  We  think,  therefore, 
that  the  first  Court  was  right  in  refusing  to 
charge  the  ladies  with  the  debt  and  custs. 

The  appeal  is  decreed,  the  judgment  of 
the  Lower  Appellate  Court,  as  against  the 
special  appellant,  Syud  Golam  Sobhan,  will 
be  set  aside  with  costs. 


**  charge  has  been  grossly,  if  not  fraudulent 
*'  ly,  wasted.  Numerous  pucca  dwellingi 
''and  other  properties  have  been  wantoal] 
"  permitted  to  be  sold  for  arrears  and  debt) 
"  of  very  small  amount,  when  there  wi 
''  ample  fund  in  hand  to  have  preveaied  thi 
"  sales."  It  may  be  that  there  was  no  od 
lusion  on  the  part  of  the  appellant  witb  (hi 
other  sharers ;  but,  assuming  there  was  no^ 
there  was  such  a  neglect  of  duty  on  ha 
part  as  would  be  quite  a  sufficient  reasoi 
that  she  should  no  longer  be  entrusted  viA 
the  management  of  the  property. 

The  appeal  against  the  decision  of  the 
lower  Court  is  dismissed  with  costs-oM 
gold  mohur. 


The  8th  July  1872. 

Presenl: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Juslice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge, 

Guarduuiship  of  Minor— Relocation  of  Certifi- 
cate—Neglect of  Duty— Waste— Sales. 

Case  No.  139  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  Ihe  Judge  of  Dinagepore^  dated  the 
gth  February  i8y2. 

Goonomonee  Dossee  (Opposite  Party), 

Appellant, 

versus 

Bhabo  Soonduree  Dossee  (Petitioner), 

Respondent, 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

A  cerdHcate  of  ^guardianship  was  recalled  in  a  case 
where  the  guardian  had  been  grossl^j  if  not  fraudu* 
leotly,  wasting  the  property  of  the  minor  by  allowing 
portions  to  be  sold  for  arrears  and  debts  of  very  small 
amount,  when  there  was  an  ample  fund  in  hand  to 
have  prevented  the  sales. 

Couch,  C.J, — We  think  the  written  state- 
ment supports  this  passage  in  the  judg- 
ment of  the  lower  Court,  whicti  is  a 
sufficient  reason  for  recalling  the  ceriificate, 
jfiz,,  **  that  the  property  of  the  minor  in  l)er 


The  8th  July  1872. 

/^resent  : 

The  Hon'ble  Sir  Richard  Couch,  Kt,,  Chi^ 
Justice,  and  the  Hon'ble  H.  V.  Baylcf, 
Judge. 

Joint  Property— Partition— Exeaition  of  Deem 
— AtUchment  of  Share— Presnmptioa—Ooi 
Probandi. 

Case  No.  196  of  1872. 

Special  Appeal  from  a  decision  passed  ^ 
the  Judge  of  Sylhet,  dated  thejoih 
September  iSji,  reversing  a  decision  / 
the  Subordinate  Judge  of  that  Distridy 
dated  the  21st  February  iSjt. 

Inder  Cooinar  Doss  (Plaintiff),  AppelMy 

versus 

Doolal  Chunder  Doss,  Debtor,  and  Bhagomut 
Doss,  Claimant  (Defendants),  Respeni- 
ents, 

Babgos  Mohiny    Mohun    Roy    and    Grii^ 
Chunder  Ghose  for  Appellant. 

Baboos  Aushootosh  Dhur  and  Ishur  Chun- 
der Doss  for  Respondents. 

The  presumption  is  in  favour  of  a  decree-bolder,  w» 
in  execution  of  his   decree  attached  the  share  m  M 
debtor,  one  of  five  brothers,  in  a  joint  property,  tfl» 
the  property  is  undivided,  and  the  onus  is  on  thedeoto 
to  show  that  there  had  been  a  partition  of  it. 

Couch,  C.J.  -Thk  case  in  the  plaint  was 
that  the  land  in  suit  was  the  property  a 
five  brothers  and  in  their  possession,  bttj 
that  I  hey  made  a  private  butwarra,  whicn 
being  rejected  by  the  Court,  the  ^^^f^^ 
holder  in  execution  of  .bis  decree  attachca 
the  share  of  his  debtor,  one  of  the  brothers, 


|i87i.] 


Civil 


THK    «BIKLV    REI-OKTER. 


RullHgt. 


IP  the  aaid  propertjr,  as  if  there  had  b«en 

1^  pattiiicn. 

Now  (he  presumption  would  be  ia  favour 
of  the  plainliff  that  the  properly,  was 
undivided,  and  it  was  for  the  defendant  to 
tsnkc  out  that  there  had  been  a  division  of 
%  h  is  not  disputed  that  there  was  a 
iidecree  of  the  Court  in  1866,  declaring  the 

tpanilion  to  be  collusive.  The  plaintiff 
(clied  upon  this,  and  conteoded  that,  although 
.tbutnairi  had  been  made,  it  was  collu- 
I'tite.  Bui  it  «a£  alleged  by  the  defendant 
b  a.ppeAl  that  there  were  two  bulwarras, 
ADC  m  1261  which  related  to  the  subject- 
mwter  of  this  suit,  and  one  in  1263  which 
lelated  10  other  properties,  and  which  alone  i 
*u  set  aside.  It  does  not  seem  clear  that  ' 
it  iras  SO  alleged  originally.  It  was  rather 
illeged  that  there  was  one  btitwarra,  but  j 
Hint  it  was  not  at  once  entirely  carried  out 
jor  cenain  reasons.  The  Judge  says  that  | 
ibe  plaintiff  has  called  no  witnesses.  It  is  ' 
.tree  the  plaintiff  called  none ;  but  he  did  that  | 
which  wj)  equivalent  to  calling  witnesses,  ' 
perhaps  better,  for  the  defendant's  witnesses  | 
«ho  were  conversant  whh  the  transaction  | 
vers  cioss-examined  by  him  on  the  point,  | 
and  one  of  them  deposed  that  there  was 
only  one  butwarra.  That  must  be  con~ 
tillered  ic  be  very  good  evidence  for  the 

JUintiS.  There  is  no  foundation  for  the 
adge's  liiding  that  the  butwartas  in  1261 
tad  1:63  were  distinct  and  independent 
Innsicuons,  and  that,  therefore,  the  one 
being  collusive  did  not  affect  the  whole 
property. 

The  julgmcnt  of  the  Judge  is  so  un- 
founded that  it  must  be  set  aside  as 
erroneous  in  law.  The  judgment  of  the 
inx  Court  will  be  restored  with  costs  of 
the  jppeal. 


The  9th  July  1872. 

PrtsenI: 

The  Honole  Sir  Richard  Couch,  h'l..  CIm/ 
JmIih,  and  the  Hon'ble  H.  V.  fiayley, 

Surety  for  Nazir — Liable  only  to  Gorerameat. 
Case  No.  194  of  1872. 

Rpi<k!  Appeal  front  a  decision  passed  hy 
lit  Judge  ofSylhet,  dated  the  <jlh  October 
1^1. 1  tversing  a  decision  of  the  Huhordinale 
Judge  if  thai  dislrict.  dated  the  list  June 
/«?'■  •  i 

¥ol.  XYIII. 


Bjcha  Gope  Chowdhry  (Pauper  Plaintiff), 

Appellant, 

versus 

Brojo  Gobind  Doss  (Defendant), 

Respondent, 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboo  Doorga  Mokun  Doss  for  Respondent. 

A  surety  For  a  Naiir,  under  his  obligation  to  the 
Covernment  lo  indemnify  the  fkivernment  for  any  ioM 
that  the  latter  mighl  incur  is  not  liable,  eic«pt  to  the 
Government,  for  any  wrongful  acts  done  by  him. 

Ik  186;,  a  suit  was  brought  against  Bocha 
Gope,  the  present  plaintiff,  in  the  Moonsiff's 
Court,  by  one  Gopal  Krislo.  who  caused  fifteea 
buffaloes  belonging  to  Bocha  Gope  to  be  at- 
tached before  judgment.  Gopal  obtained  a 
decree  in  that  suit,  and,  in  execution  of  that 
decree,  ten  of  the  buffaloes  were  sold.  Bocha 
Gope  thereupon  sued  Gopal  for  the  valueof  the 
remaining  five  buffaloes  and  their  five  young 
onesborn  subseq  uent  to  the  attachment. GocKU, 
in  defence,  pleaded  that  the  live  old  buSakws 
had  died.  The  Moonsiff  ^ave  Bocha  Gope  a' 
decree  for  the  value  of  the  five  old  buffaloe«, 
not  finding  his  allegation  concerning  the  five 
young  ones  proved.  Against  this  decision, 
Gopal  appealed,  and  the  Subordinate  Judge 
held  that  no  suit  would  lie  against  Gopal,  the 
decree-holder,  but  that  Bocha  Gope  ought  to 
have  sued  the  Nazir  who  was  responsible 
under  section  233,  Act  VIII.  of  1859. 

Bocha  Gope  then  brought  a  second  suit 
against  the  Nazir,  and  obtained  an  ex-parte 
decree,  but,  being  unable  in  execution  to 
realize  anything  from  him,  applied  to  the 
MoonsiS  for  permission  to  execute  the  decree 
against  Brojo  Gobind,  who  was  surety  for  the 
Nazir  under  the  Government  rules.  The 
Moonsiff,  and  subsequently  the  Judge  in 
appeal,  held  that,  as  Brojo  Gobind  had  not 
been  a  party  to  the  suit,  he  could  not  be 
made  liable  for  the  amount. 

Bocha  Gope,  thereupon,  instituted  this  hit 
third  suit,  in  which  he  seeks  lo  realize  the 
amount  due  under  his  decree  against  the 
Nazir,  from  the  surely,  and  the  Collector  on 
behalf  of  Government  which  tooic  the  bond 
from  Brojo  Gobind.  The  material  part  of 
the  surety-bond  will  be  foimd  set  out  below 
in  the  judgment  of  the  High  Court.  The 
first  Court  held  that  the  Nazir  was  liable, 
and  failing  him,  the  surety,  and  that  the 
surety  was  not  liable  to  the  Government 
alone.  The  Judge,  on  appeal,  held  that  the 
surety,  under  his  bond,  was  liable  to  the 
Government  alone,  and  that  Bocha  Gope 
could  not  recover  from  the  surety  direct 
42-« 
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..  The  plaintiff  now  appeals  specially,  and 
one  of  his  grounds  of  appeal  is  that  a  surety 
for  a  Nazir  is,  to  all  intents  and  purposes, 
liable  for  all  the  acts  done  in  his  official 
capacity,  and  that  the  Lower  Appellate  Court 
was  wrong  in  holding  that  such  surety  is 
liable  for  the  acts  of  the  Nazir  to  the 
Government  alone. 

Conchy  C,y, — The  decision  appealed 
against  is  correct.  The  party  could  only  be 
liable  on  his  obligation  as  surety.  It  was 
an  obligation  to  the  Government  and  not 
to  the  plaintiff.  The  terms  of  the  instru- 
ment of  suretyship  are  these :  "  If  he  (the 
"Nazir)  appropriates  to  himself  the  iehbil 
"or  any  money  pertaining  to  the  office  of 
"  Nazir,  or  otherwise  causes  loss  or  becomes 
"liable  to  Government  for  any  sum,  then 
"Beither  \  nor  my  heir  will  object  to  pay 
"  the  appropriated  money,  and  the  loss  in- 
"curred  will  be  recovered  by  sale  of  the 
''property  pledged."  It  is  clear  that  what 
he  undertook  was  to  indemnify  the  Govern- 
meni  for  any  loss  thai  the  latter  might  incur. 
The  plaintiff  has  no  right  under  that  bond 
to  Government  to  recover  against  him  for 
wrongful  acts,  such  as  misappropriating  goods, 
Ac.,  done  by  the  Nazir. 

The  decision  of  the  Lower  Appellate  Court 
Vi  right,  and  this  appeal  must  be  dismissed 
with  costs. 


The  loth  July  1872. 

Present  : 

the  Hon'ble  Sir  Richard  Couch.  Kt.,  Chief 
Justice,   and   the    Hon'ble    W.    Ainslie, 

Res  adjudicata— Butwarra. 

Case  No.  1012  of  1871. 

Special  Appeal  from  a  decision  passed  by 

the  Subordinate  Judge  of  Tirhoot,  dated 

■   the  jjth  July  i8yr,  affirming  a  decision 

J   0/  the  Moonsiff  of  Durbhanga,  dated  the 

3Gth  January  187 1. 

Sheikh  Hossein  Buksh,  alias  Zumoorut  Ali 
and  others  (Plaintiffs),  Appellants, 

versus 

Sbeikh  Musund  Hossein  and  others  (Defend* 
ants),  Respondents, 

Moonshee  Mahomed  Fusufioi  Appellants. 

Mr,  C.  Gregory  for  Respondents. 


In  a  suit  brougrhtby  A  a^jfainst  the  vendor  to  establish 
his  right  to  a  share  in  a  property  alleged  to  be  sold  to  A» 
B  intervened  and  was  made  defendant,  and  a  decree  wai- 
passed  in  A*s  favour  in  ib63,  directing  his  share  to  be 
taken  out  of  a  certain  puttee.  Pending  this  suit  and 
before  decree,  A,  by  his  own  act,  became  a  party  tocertw 
partition-proceedings  before  the  Collector,  bat  omittij^ 
to  include  his  claim  m  those  proceedings,  or  tp  withlnii 
his  consent  to  them  until  it  was  ascertained  what  ht 
was  entitled  to.  Being  consequently  unable  toexeailr 
his  decree  of  1S63,  or  to  ascertain  the  share  thereby 
declared  to  belon^^  to  him,  held  that  he  could  not  briqt. 
a  second  suit  against  the  same  parties  to  establish  te* 
right  that  was  established  in  the  first  suit. 

Couch,  C.J. — The  suit  in  which  the  (fc- 
cree  in  1863  was  made  appears  to  havebeei 
brought  by  the  plaintiff  against  the  vendor  to 
establish  a  right  to  the  9  gundas  which  wen 
alleged  to  have  been  sold  to  the  plaintiff,  and 
the  first  defendants  in  this  suit  appear  to 
have  intervened,  and  to  have  got  themselves 
made  defendants,  and  then  a  decree  vis 
passed  declaring  the  plaintiff's  right,  aad 
directing  that  his  9  gundas  were  to  be  taken 
out  of  the  puttee  which  was  then  the  7} 
puttee. 

Now,  it  seems  that,  before  the  decree  wti 
pronounced,  the  plaintiff  was  himself  a  paiflr 
to  ihe  partition-proceedings  before  the  Q(L 
lector,  and  it  is  not  correct,  as  is  slated  In 
the  plaint  in  the  present  suit,  that  the  first 
defendants  procured  the  share  to  be  inclodwl 
along  with  their  share  in  the  puttee  of  5 
annas,  i  gunda,  and  2  cowries.  The  fact  '^ 
that,  pending  the  suit  and  before  a  decree 
was  made  in  it,  this  partition  was  made  to 
which  the  plaintiff  was  just  as  much  a  paily 
as  the  defendants.  The  plaintiff  now  nj% 
in  effect :  **  I  cannot  execute  my  deCfce,  I 
"  cannot  find  out  my  9  gundas,"  and  be  asks 
now  that  his  right  may  be  declared  agafilit 
the  same  defendants  as  were  parties  to  the 
first  suit,  and  against  whom  he  got  bis  de- 
cree. It  was  a  decree  affecting  them  so  far  as 
they  had  any  interest  in  the  7i-/«//^tf  share, 
and  his  present  suit  is  to  establish  the  right 
and  to  have  his  9  gundas  given  to  him  out  of 
the  same  property ;  it  is  a  second  suit  upon 
the  same  cause  of  action,  which  cannot  be 
allowed.  If,  subsequently  to  his  obtaining 
a  decree,  there  had  been  dealings  with  the 
property  by  different  persons  which  mfjht 
render  it  necessary  that  they  should  be 
brought  before  the  Court,  we  do  not  say 
there  might  not  be  cases  in  which  a  second 
suit  might  be  brought,  but  not  a  suit  to  estab- 
lish the  right  against  the  same  parties  as 
it  had  been  established  against  in  the  former 
suit.  That  would  be  a  suit  to  execute  tbe 
decree  in  consequence  of  circumstances  hap- 
pening after  it  had  been  made ;  but  this  is 
not  a  case  of  that  kind.    The  plaintiff  has 
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got  himself,   undoubtedly,  into  a  po§ition  of 

eoosiderable  difficulty,  but  the  difficulty  has 

jrisen  from  his  own  ifault.     If,  at  the  time 

irfaen  be  became  a  party  to  this  partition,  he 

lad  a  claim  which  he  was  enforcing  in  a  suit, 

pd  whicb  he  must  have  supposed Vas  a  good 

(laim,  he  ought  to  have  taken  care  to  have 

tbad  it  included  in  the  partition-proceedings, 

[or  to  have  withheld  his  consent  to  them, 

'  tutil  it  was  ascertained  what  he  was  entitled 

ta    No  doubt,    he    has  very    greatly    in- 

l  creased  the  difficulty  of  executing  the  decree 

[  of  1863,  if  he  has  not  made  it  impossible  to 

I  do  so,  by  his  own  act  in  becoming  a  party  to 

I  these  partition-proceedings.      He  brings   a 

[.second  suit  really  to  establish  the  right  that 

vad  established  in  the  first  suit,  because  he 

\  says,  *'  I  cannot  execute  the  decree,  and  can- 

?"not  find  out  the  property  declared. to  be- 

*  "long  to  me,"  but  the  Code  of  Civil   Proce- 

I  dure  says  that  a  second  suit  shall  not  be 

I  broagbt  for  the  same  cause  of  action,  and  this 

\  is  for  the  same  cause  of  action.     On  that 

gioond,  we  must  hold  that  the  decrees  of  the 

lower  Courts  dismissing  the  suit  were  right, 

sad  the  appeal  must  be  dismissed  with  costs. 


The  loth  July  1872 
Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Special  Appeal— Act  VIII.  of  1869,  B.C..  8.102 
— Qaestions  of  Title— Jurisdiction— Dismissal 
of  Suit  against  non-appealing  Defendant 

Case  No.  359  of  1872. 

Spicial  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
24th  August  jSyr,  reversing  a  decision 
of  the  Moonsiff  of  Chowkee  Ondah^  dated 
the  26th  May  i8ji, 

Sristeedhur  Chuckerbutty  and  another 
(Plaintiffs),  Appellants, 

versus 

Koonjo  Behary  Biswas  (one  of  the 
Defendants),  Respondent, 

Baboo  Nilmadhub  Sein  for  Appellants. 

Baboo  Mohendro  Lali  Mitter  for 
Respondent. 

^^Pedal  appeal  was  held  under  s.  102,  Act  VIII.  of 
>«»g(B  C.)  not  to  He  in  a  case  where  the  contention  (if 
Wy)  aa  to  tide  was  not  between  the  parties  to  the  suit, 
WW  was  there  any  conflict  of  claims  between  them. 


Qiuere, — Whether,  after  deciding  that  no  special  %p^ 
peal  lay  in  the  case,  the  High  Court  could  consider  the 
Question  whether  the  Lower  Appellate  Court  was  justi- 
fied in  dismissing  the  suit  against  a  defendant  against 
whom  the  first  Court  had  given  a  joint  decree,  and  who 
did  not  appeal  to  the  Lower  Appellate  Court  ? 

Glover,  J. — A  priliminary  objection  is 
taken  under  section  102  of  Act  VIII.  of  1^69 
that  the  suit  being  one  for  arrears  of  rent, 
amounting  to  less  than   Rs.   100,   and  no 
question  having  been  decided  with  regard  to 
title  or  to  any  interest  in  land  as  between^ 
parties  having  conflicting  claims  thereto,  no 
special  appeal  will  lie.     We  think  this  objec- 
tion must  be  allowed.     We  have  read  the 
judgments  of  both  Courts,  and  we  find  that 
the  only  question  decided  was  whether  the 
defendant  was  or  was  not  the  tenant  of  the 
plaintiff,  and  whether  he  was'bound  to  pay 
him  rent.    It  has  been  contended  by  the 
pleader  for  the  special  appellant,  that,  inas* 
much  as  one  of  the  defendants  is  said  to 
have  come  in  by  purchase  as  regards  a  portion 
at  least  of  the  land  for  which  the  rent  was 
claimed,  there  was,  as  a  matter  of  fact,  a 
question  of  title  decided  by  the  Moonsiff. 
We  find  that  this  is  not  so ;  but,  even  if  there 
was  any  question  of  title  involved  in  the  case, 
it  must  be,  according  to  the  section,  a  aucstion 
between  parties  having  conflicting  claims  td 
the  land.     But  in  this  case  the  contention,  if 
any,  was  not  between  the  parties  to  the  suit, 
nor  was  there  any  conflict  of  claims  between 
them.    Then  it  is  said  that  in  any  case  the 
Judge  was  not  justified  in  dismissing  the 
suit  as  against  Punchanun  against  whom  the 
Moonsiff  has  given  a  joint  decree,  and  who 
did  not  appeal  to  the  Judge.     It  is  very 
doubtful  whether  we  could  at  all  consider 
this  question  after  deciding  that  po  special 
appeal  lies  to  this  Court;  but,  in  any  case> there 
is  no  necessity  for  our  doing  so,  as  we  find 
that  Punchanun  has  not  been  made  a  respond- 
ent to  the  special  appeal.  The  special  appeal 
is  dismissed  with  costs. 


The  nth  July  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
W.  Markby,  and  W.  Ainslie,  Judges. 

Appeal— Jurisdiction— Act  VI.  of  1871,  s.  aa— 
Amount  or  Value  of  Suit 

Application  for  the  admission  of  a  Regu- 
lar Appeal  from  a  decision  of  the  Suh*- 
ordinate  Judge  of  Gya,  dated  the  22nd 
February  18^2. 
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Dooly  Chand  and  others  (Plaintiffs), 

AppellaniSf  i 

versus 

Nirban  Singh  (Defendant),  Respondent, 

Baboo  Nil  Madhub  Sei'n  for  Appellants. 

Case  No.  244  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  2$th  September  i8ji. 

Baboo  Nurrender  Narain  Singh  (Plaintiff), 

Appellant, 

versus 

Sree  Narain  Doss  and  others  (Defendants), 

Respondents, 

Mr,  Woodroffe  and  Mr,  C.  Gregory  for 

Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

Cases  Nos.  199  and  360  of  1871. 

Regular  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gva.  dated  the 
iSth  July  iS^i, 

Case  No.  199. 
Neerbhoy  Singh  (Plaintiffj,  Appellant, 

versus 

Rampershad  Singh  and  others  (Defendants), 

Respondents, 

Mr,  R,  T.  Allan  and  Baboos  Mohesh 
Chunder  Chowdhry  and  Nil  Madhub  Sein 
for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Chunder 
Madhub  Ghose  for  Respondents. 

Case  No.  260. 

Rampershad  Singh  and  others  (Defendants), 

Appellants, 

versus 

Neerbhoy  Singh  (Plaintiff),  Respondent. 

Baboos  Kalee  Mohun  Dost  and  Chunder 
Madhub  Ghose  for  Appellants. 

Mr,  R,  T,  Allan  and  Baboos  Mohesh 
Chunder  Chowdhry  and  Nil  Madhub 
Sein  for  Respondent. 


Where  an  ori^nal  suit  is  brought  for  a  sum  exc 
ing  Rs  5,000  or  for  property  exceeding  tbatvabe, 
the  decree  is  for  a  less  sum  or  for  property  o{  lesst 
that  value,   the  appeal,  according  to  s.  22,  Act  VI.  | 
1871,  will  lie  to  the  High  Court. 

These  cases  came  on  for  hearing  u 
question  submitted  as  follows  bf  the  Dep 
Registrar  in  the  case  of  Dooly  Chund 
others  versus  Nirban  Singh  : — • 

Note   by   the   Deputy   Registrar,—" 
appeal  is  against  the  portion  of  the  decree 
the    Subordinate  Judge  of  Gya,  dated 
3 and  February    1072,  which  disallowed 
claim  in  suit  to  the  extent  represented 
the  amount  at  which  this  appeal  is  valm 
m.,    Rs.    3,675,    the    entire    claim   bci 

Rs.  7,935- 

"  With  reference  to  each  of  three  simi 

appeals,  the  4th  Bench    has,  to-day,  b 

that,  'under  s.   22,   Act  VI.  of   1871, 

appeal  ought  to  have  been  preferred  in 

Court  of  the  District  Judge,  inasmuch  as 

subject-matter  in  dispute  does  not  ex< 

Rs.    5,000    in    value,'    and    directed   * 

case '  to  '  be  sent  down  to  the  District  Jud 

'*  But  for  this  order,  the  office  would  b 
received  this  appeal  under  the  impress 
that  the  terms  '  the  amount  or  value  of 
subject-matter  in  dispute  J  as  used  in  s. 
Act  VI.  of  1 87 1,  are  synonymous  with 
terms     *  suits     exceeding     the    amount 
value*  used  in  s.    4,   Act    XKV.   of  183J 
which  have  been  re-enacted,  first  by  Act  X 
of  1868  (s.  18),  and  next  by  the  more  r 
Act  of  1 87 1  above  quoted. 

*'  Under  the  circumstance,  however,  I  m 
refer  the  appeal  to  the  first  Bench,  to  whi 
the  district  it  has  come  up  from  indicates 
to  belong,  for  orders  as  to  its  admission 
otherwise." 

A  Bench  of  four  Judges  having  be 
appointed  for  the  decision  of  the  question,  tM 
three  other  cases  {viz,,  Regular  Appeals 
Nos.  244,  199,  and  260  of  1871),  in  which 
the  same  question  was  raised,  were  also 
referred  for  the  determination  of  that  Bench. 
The  matter  came  on  for  hearing  on  the  24th 
June  1872. 

Mr,  Woodroffe, — I  appear  on  behalf  of 
the  appellant  in  the  appeal  No.  244  of  iS;'. 
My  client  was  plaintiff,  and  he  brought  his 
suit  valuing  the  property,  the  subject-matter 
of  that  suit,  at  Rs.  7,965-1-6.  The  case 
was  heard  before  the  Subordinate  Judge  of 
Bhaugulpore,  who  delivered  his  judgment ofl 
the  25lh  September  1871,  in  which  he  gave 
a  modified  decree  on  behalf  of  my  client  for 
7  annas  4  gundas  and  \  cowries  of  the  pro- 
perty and  costs  in  proportion.  My  client,  in 
dissatisfaction  of  the  judgment  of  the  lower 
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Coart  in  so  far  as  it  dismissed  the  remainder 
tf-his  claim,  filed  his  memorandum  of  appeal 
pa.  the  loth  October  1871,  stating  that  his 
init  was  for  confirmation  of  possession  and  , 
declaration    oC   title   regarding   7   annas  19  | 
gundas  and    a  krants,  for   possession   of  i  1 
Uma  17  gandas  and  i^  krants  with  wasstlat, 
and  for  partition  of  the  whole    9   annas   9 

Endas  and  \  krant,  and  laying  his  appeal  at 
1.  3,418-5-9,  the  valuation  of  the  whole 
diare  being  made  up  of  different  amounts 
coming  up  t^.  that  sum. 

On  this  appeal  being  called  on  for  hearing 
before  another  Bench  consisting  of  the  Chief 
Justice  and  Mr.  Justice  Bay  ley,  it  was  ob- 
jected on  the  part  of  the  respondent  that 
the  appeal  could  not  be  heard  before  the 
High  Court,  inasmuch  as  the  value  of  the 
property,  with  respect  to  which  the  appeal 
[had  been  laid,  was  only  Rs.  2,418. 

Two  questions  arise:  (i)  Whether  or  not 
the  respondent,  having  regard  to  the  provi- 
I  siODs  ot  s.  348,  Act  Vlll.  of  1859,  was  en- 
titled to  take  that  objection,  and  (3)  whether 
there  is  anything   in   the    objection    .when 
taken.   Section  348  says :  ''  Upon  the  hearing 
of  the  appeal,  the  respondent  may  take  any 
objection  to  the  decision  of  the  lower  Court 
vhich  he  might  have  taken  if  he  had  pre- 
ferred a  separate  appeal  from  such  decision.'' 
It  is  manifest   that  the   present  is  not  an 
objection  to  the  decision  of  the  lower  Court. 
It  is  an  objection  (if  any)  to  the  jurisdiction 
of  this  Court  or  to  its  regularity  in  hearing 
this  appeal,  there  having  been  no  cross-appeal 
Ib  this  case.     Therefore,   unless   it  comes 
I  within  s.  34a,  the  respondent  has  no  foot- 
j  ing  upon  it.     With  respect  to   the   second 
!  point,  it  appears  to  me  to  be  very  plain  that 
I  the  decision  upon  which  the  respondent  re- 
'  lied  in  making  that  objection  is  one  that 
i  18  not  well  founded.     The  decision  was  one 
!  of  28th  May  1872  in  Regular  Appeal  No. 
281  of  1871   (Sreemutty   Sreemutiy  Dossee 
and  another,   defendants,  appellants,  versus 
Sreemutty  Soudamenee  Dossee,  plaintiff,  re- 
spondent) by  L.  S.  Jackson  and  Markby,  J  J. 
:    It  appears  from  the  decision  of  that  case 
^bat  it  is  not  at  all  analogous  to  the  present 
case.    In  that  case  the  plaintiff  valued  the 
subject-matter  of  his  suit  above  Rs.   10,000. 
^«i  the  value  of  the  lands  at  Rs.  7,926 
and  of  the  mesne-profits  at  Rs.  4,417-0-16, 
^itig  his  suit    at   Rs.    12,343-0-16.     The 
defendants  objected  that  the  suit  had  been 
over-valued,  and  the   lower  Court  came  to 
a  finding  by  which  the  ^otal  value  of  the 
claim  was  established  to  be  Rs.  6,917,  and 
*  decree  was  given  in  favour  of  the  plaintiff. 


The  defendants  of  their  own   motion,  and 
contrary  to  the  finding  of  the  Court,  chose 
to  lay  the  appeal  at  Rs.  2,500.     It  would 
appear  that  the  contention  of  the  defendants, 
appellants,  in  that  case  was  that  from  the 
beginning  to  the  end  of  the  question  there 
never  had  been  in  that  suit  before  any  Court 
property   of   higher   value   than   Rs.   2,500. 
Their  Lordships,  without  giving  any  reasons, 
recorded  the  following  judgment :  **  Under 
section  22  of  Act  VI.  of  1871,  the  appeal 
ought  to  have  been  preferred  in  the  Court  of 
the  District  Judge,  inasmuch  as  the  subject- 
matter  in  dispute  does  not  exceed  Rs.  5,000 
in  value."     1  therefore  contend  that  that  is 
not  an  analogous  case,  and  that  the  judgment 
in  that  case  is  not  correct  so  far  as  it  went. 
But  supposing  that  it  is  correct,  it  has  no 
bearing  upon  the  case  before  us.     The  ques- 
tion turns  upon  the  meaning  of  the  Bengal 
Civil  Courts  Act,  VI.  of  1871,  chapter  III., 
entitled  Ordinary  Jurisdiction.     Sections  18 
to    20    define     the    jurisdiction    of  District 
Judges,  Subordinate  Judges,  and  Moonsiffs. 
Section  21  allows  an  appeal  from  the  District 
Judges  and  Additional  Judges  to  the  High 
Court;  and  section  22  enacts  that  *' appeals 
from  the  decrees  and  orders  of  Subordinate 
Judges  and  Moonsiffs  shall,  when  such  ap- 
peals are  allowed  by  law,  lie  to  the  District 
Judge,  except   where  the  amount  or  value 
of   the    subject-matter    in    dispute   exceeds' 
Rs.  5,000,  in  which  case  the  appeal  shall  lie 
to  the  High  Court."     There  are  two  possible 
constructions  which  can  be  put  upon  those 
words,  **  the  amount  or  value  of  the  subject- 
matter  in  dispute,"  viz.t  amount  or  value  in 
dispute  in  the  suit  or  in  the  appeal.     I  sub- 
mit   that    the    former    construction    is  the 
correct  one.     This  is  a  matter  dealing  with 
the   ordinary  jurisdiction   of  these   Courts; 
and   it  seems  to  me  that  the  value  of  the 
suit  as  originally  laid  is,  where  that  value  is 
correctly  laid,  the  test  to  be  used  in  deter- 
mining to  what  Court  the  appeal  will  lie;  and 
I  submit  that,  if  it  was  intended  to  be  other- 
wise, there   would  surely   have   been   some 
such  words  as  "  decree  in  appeal "  put  into 
the  section  to  convey  that  meaning,  supposing 
that  that  was  the  meaning  present   in   the 
minds  of  the  Legislature.     As  this  Act  is  of 
recent  date,  it  is  not  possible  to  find  any 
decision  on  the  Act  itself.     \^Couch,  C,J, — 
Was  there  no  previous  Act  or  Regulation  ?  ] 
The  previous  Act  was  Act  XVI.  of  1868, 
s.    1 8,   which   was   as   follows :     "  In  suits 
decided  by  any  Subordinate  Judge  in  the 
exercise     of     his  .original    jurisdiction,    of 
which  the  amount  or  value  of  the  subject- 
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appeals  from  the  Sudder  Court  to  the  Privy 
Council),  "  the  judgment  appealed  against 
shall,  exclusive  of  costs  of  suii,  be  to  the 
value  of  ;f  S'OOO "  («.  2)  ;  and  '*  the  value 
of  the  property  constituting  the  subject 
of  the  judgment  appealed  against  is  to  be 
determined  according  to  the  nature  of 
such  property,whether  land,  money,  efFecis, 
or  otherwise,  according  to  the  general  rules 
prescribed  in  like  cases  for  determining  the 
value  of  the  same  property,  when  consti- 
tuting the  cause  of  action  in  the  Sudder 
Dewanny  Adawlut  and  the  several  Civil 
Courts  subordinate  thereto.'  By  Rule  1. 
of  the  Rules  annexed  to  the  or»ier  of  Her 
Majesty  in  Council  of  the  loth  April  1^*38, 
it  was  provided  that  no  appeal  should  be 
allowed,  ''unless  the  value  of  the  matter  in 
dispute  in  such  appeal  shall  amount  to  the 
sum  of  Co.'s  Rs.  10,000  at  least."  By  re- 
ference to  7  Moore's  1.  A.  261  and  553,  it 
will  be  seen  that,  by  matter  in  dispute,  is 
meant  the  whole  sum  involved  in  the  suit, 
which  was  the  subject  of  judicial  inquiry 
in  the  Courts  below.  The  first  law  which 
was  passed  with  regard  to  the  jurisdiction 
of  the  late  Sudder  Court  in  the  matter  of 
appeals  was  Act  XXV.  of  1837,  in  section 
4  of  which  it  was  enacted  that,  "  in  all  suits 
exceeding  the  amount  or  value  specified  in 
clause  I,  section  18,  Regulation  V.  of  183 1 
(or  Rs.  5,000),. which  shall,  under  the  au- 
thority of  section  i  of  this  Act,  be  referred 
to  a  Principal  Sadder  Ameen,  the  appeal 
from  the  decision  of  such  Principal  Sudder 
Ameen  shall  be  direct  to  the  Court  of  Sudder 
Dewanny  Adawlut."  By  a  Construction  of 
the  Sudder  Court  upon  this  section  No.  1282 
(Constructions,  S.  D.A.,  1798  to  1847,  P-  537)i 
it  was  "  held  on  a  reference  from  the  Judge 
of  Mymensing  that,  in  a  suit  laid  at  a  sum 
exceeding  Rs.  5,000,  but  in  which  the  Prin- 
cipal Sudder  Ameen  gives  a  decree  for  a  sum 
less  than  that  amount,  the  appeal  from  the 
Principal  Sudder  Ameen's  decree  lies  to  the 
Sudder  Dewanny  Adawlut." 

I  will  now  put  a  case  from  which  it  will 
be  seen  that,  if  the  subject-matter  in  dispute 
in  s.  22,  Act  VI.  of  1 87 1,  be  taken  to 
mean  the  subject-matter  of  dispute  in  the 
appeal,  great  difficulty  will  arise.  Suppose 
A  sues  B  for  Rs.  50,000,  and  B  pleads  non- 
liability, and  A  gets  a  decree  for  Rs.  2,000. 
A  prefers  a  regular  appeal  in  the  High 
Court  for  Rs.  48,000,  and  B  appeals  to  the 
Judge  for  Rs.  2,000  on  the  ground  of  non- 
liability. Should  B  get  a  decree  in  his 
appeal,  A  must  prefer  a  special  aopeal.  But 
suppose  the  special  appeal  is  dismissed  as  1 


containing  no  ground  of  law,  and  .\'s  regi 
appeal  is  decreed  upon  the  evidence.   B 
peals  to  the  Privy  Council  against  the  decree] 
of  the  High  Court,  whose  decision  in  specie 
appeal  remains  final,  unless  A  obtains  S] 
leave  to  appeal  to  the  Privy  Council,  and 
their  Lordships  may  have  before  them  ti 
conflicting  decisions  between  the  same  panit 
upon.the  same  evidence.    Or,  suppose  tbat,] 
B's   appeal   before    the  Judge,  A  takes 
objection  at  the  hearing  of  the  appeal  un 
s.     348,    and    the    Judge    then    tries   ihe^ 
whole   matter  valued   ai   Rs.    50,000.    Sup-.j 
pose  then  that  the  Judge  decrees  B's  appeal, 
and  dismisses  As  cross-appeal,  A  tberea|>oa, 
prefers  a  special  appeal,  and  your  Lordsbipsjj 
will  not  be  able  to  go  into  the  evidence;  SQI 
that  if  the  special  appeal  is  dismissed,  and; 
the  matter  goes  up  in. appeal  to  the  Privf;! 
Council,    their   Lordships   will   have  before^ 
them    only    one    judgment    upon    the  cvi» 
dence. 

1  will  put  another  case.  Where  there  are- 
no  Small  Cause  Courts,  the  suits  cognizable 
by  those  Courts  where  they  exist  are  brought 
in  the  first  instance  before  the  Moonsiff,  and] 
from  him  in  appeal  to  the  Judge,  whose  de- 
cision is  final  both  in  original  suits  and  eie-^j 
cution  of  decrees.  Suppose  a  suit  is  broagiit 
for  less  than  Rs.  5,000,  and  the  decision 
passed  by  the  Judge  remains  final,  and  sofK 
pose  the  decree  has  swelled  to  more  than 
Rs.  5,000.  and  the  Moonsiff  passes  a  decree 
against  the  decree-holder,  will  the  appeal  be 
to  the  Judge  or  to  the  High  Court? 
[Ainslie,  J, — Can  the  Moonsiff  execute  a 
decree  above  Rs.  1,000  .?j  It  has  been  held 
that  a  Court  must  execute  its  own  decree. 
But  suppose  that  there  is  a  decree  for  costs 
above  Rs.  10,000,  and  the  matter  comes  ap 
in  regular  appeal  before  the  High  CoDrt^ 
and  suppose  that  the  regular  appeal  is  decided 
in  favour  of  the  decree-holder,  and  the  Cotnt 
allows  the  execution  to  proceed.  Accord- 
ingly the  decree-holder  executes  his  decree, 
and  realizes  the  amount  of  his  decree  from 
the  sale  of  the  property.  But  suppose  a 
balance  of  Rs.  500  is  left,  the  same  question 
will  be  raised,  and  the  matter  will  have  to 
go  before  the  Judge  in  regular  appeal, 
whereupon  the  Judge  may  hold  that  tbe 
whole  transaction  was  benamte^  and  disailov 
the  execution.  \Coucht  C.J, — ^If  you  sup- 
pose such  cases,  the  other  side  may  quote 
cases  of  a  different  kind  in  support  of  ibeir 
views.]  1  will  only  add  that  the  words  in 
the  ''  suit "  or  •'  in  the  appeal "  are  left  out  of 
the  section,  and  therefore  I  contend  that  it 
wa$  not  the  intention  of  tbe  Legislature  to 
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tenge  the  procedure  which  has  existed  since 

Baboo  Unnoda  Per  shad  Barter jee  (contra), 
—The   whole   question    turns   on  the   con- 
Itniction  of  s.  22,  Act  VI.  of  1871.     Under 
lie  old  law,  ihe  praciice  hitherto  has  been  that 
fac  appeal  lay  to  the  Sadder  Court  or  the  High 
DOurt  according  to  the  value  of  the  suit.     Act 
SXV.  of  1 837,  s.  4,  enacted  [reads).     Act  VI. 
rf  1871,  however,  was  changed  in  the  phraseo- 
logy. UnderActXVI.of  1868,  thegeneral  rule 
was  that  ihe  appeal  lay  to  the  High  Court, 
Kxcept  where  the  value  of  the  suit  was  below 
Rs.  5,000.     Under  Act  VI.  of  1871,  the  ex- 
ception  is  that,  if  the  value  exceeds  Rs  5,000, 
the  appeal  shall  lie  to  the  High  Court ;  other- 
wise, to  the  Judge.     Why  should  the  Legis- 
lature have  used  the  words  "  in  suits"  ?     Sec- 
tions   19    and    20    refer   to    original    suits. 
After  having  disposed  of  the  jurisdiction  of 
^e  Civil   Courts  in    respect  of  its  original 
jurisdiction,  s.  21   refers  to  appeals  as  also 
s.  22.    Therefore,  the   words,    *•  amount   or 
value  of  the    subject-matter  in  dispute,"  in 
8.  22,   could    not    possibly   mean    subject- 
mauer  of  dispute  in  the  suit,  for  that  section 
refers  only  to  appeals,  and  it  evidently  means 
amount  or  value  of  the    subject-matter   of 
dispute  in  appeals.     Mr.  Woodroffe  cited  a 
case  from  the  6  W.  R.  to  show  what  con- 
struction had  been  put  upon  the  law  relating 
to  appeals  to  the  Privy  Council.     Now,  the 
Allies  in  the  Privy  Council  lay  down  that  no 
appeal  should  be  allowed  "  unless  the  value 
0!  the  matter  in  dispute  in  suck  appeal  shall 
amount  to  the  sum  of  Co.'s  Rs.   1 0,000  at 
least."      \^Couch,   C.7.— Those  words,  *Mn 
8och  appeal,"  are  omitted  in  the   Charter.] 
The  words  in  the  Charter  are :  "  Provided 
«^t  the  sum  or  matter  at  issue   is  of  the 
amount  or  value  of  not  less  than  Rs.  10,000, 
or  that  such    judgment,  decree,   or   order 
snail  involve,   directly  or   indirectly,  some 
claim,  deniand,  or  question  to,  or  respecting, 
property  amounting  to,  or  of  the  value  of, 
»ot  less  than  Rs.  10,000.''     The  latter  words 
^pl^u  that  the  amount  at  issue  does  not 
^*an  the  amount  in  suir,  but  the  amount  of 
me  decision  of  the  High  Court.     Then  Act 
J|i-  of  1871    is  not  simply  a  consolidating 
Act.    It  is  an  Act  to  consolidate  and  amende 
*?^  it  lays   down  the   jurisdiction   of   the 
Werem  Courts.    This  is  a  question  of  juris- 
wction,  and  it  is  not  a  question  raised  under 
^-.348.    The  decision  of  28.h   May    1872 
(cited  by  Mr.  Woodroffe)  is  not  applicable 
I?  me  present  case,  inasmuch  as  the  objec- 
uon  regarding    over-valuation    was    raised 
°y  the  defendant  in  the  lower  Court,  and ' 
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the  Court  found  that  the  plaintifif  was  not 
entitled  to  more  than  Rs.  2,500,  the  value  of 
the  lands  without  the  mesne-profits,  inasmuch 
as  his  claim  to  mesne-profits  had  not  been 
decided.  The  defendant  appealed  to  the 
High  Court,  laying  his  appeal  at  Rs.  2,500, 
and  the  question  was  whether  the  plaintiff 
could  raise  the  question  as  to  mesne-profits 
under  s.  348.  Suppose  a  party  brought 
a  suit  for  Rs.  10,000,  and  got  a  decree  for 
Rs.  4,000,  his  claim  being  dismissed  as 
regards  Rs.  6,000.  According  to  the  con- 
struction I  am  putting  upon  th^  law,  the 
defendant  will  have  to  appeal  to  the  Judge  in 
respect  of  the  Rs.  4,000.  If  the  plaintiS 
chooses  to  appeal,  he  can  appeal  to  the  High 
Court  for  Rs.  6,000,  and  then  the  case  that 
may  be  pending  before  the  Judge  may  be 
brought  up  by  a  motion  made  before  the 
Court,  so  that  the  inconsistency  complained 
of  will  be  removed. 

yfr,  Gregory  (in  reply). — With  referenoo 
to  the  contention  that  Act  VI.  of  187 1  was  an 
Act   to   consolidate  and  attend,  the   words 
in  the  Preamble  were,  ''  to  consolidate  and 
amend  the  law  relaung  to  the  District  and 
Subordinate    Civil    Courts."      This    shows 
that  the  law  did  not  mean  to  take  away  any 
appeal  which   was    hitherto  allowed   to  the 
Sudder  or  High  Court ;  and,  inasmuch  as 
there    are   no   distinct    words    in   s.    23    to 
limit  the  construction  as  contended  for  by 
the  other  side,  the  appeals  allowed  to  the 
High  Court  were  clearly  intended  to  remain 
as  before.     [Couchy  C.J. — There  are  clauses 
in  this  Act  which  apply  to  the  High  Court. 
We  are  not  to  see  the  preamble,  when  we 
find    that    the    enactment    itself    is    clear.] 
Reference  has  been  made  to  s.  19  and  the 
other  sections  preceding  s.  22.     I  do  not 
think  that  the  preceding  sections  affect  the 
matter   at    all.     The    words,   "to    all    like 
suits  in  which,*'  in  s.  20,  do  not  appear  in 
s.    22.      If    the    latter   section    was    meant 
to    refer    to   the   amount  or   value   in   the 
appeal,  then  some  such  words  as  "  in  which  " 
would  be  found  in  it  as  in  s.  20.      \^Couckp 
C.y — The  words,  **in  which"  do  occur  in 
s.  22.]     The  words  are,   "in  which  case," 
and  they  only  refer  to  the  amount  as  deter- 
mining   whether    the    appeal    lies    to    the 
High  Court  or  the  Judge.     [Ainslie,  y. — 
You  may  substitute  the  ^ords  "  in  cases  in 
which"  for  "when.']     \^Couch,  C'./.— Sop- 
pose  that  there  is  a  decree  for  Rs.  10,000 
(as  my  brother  Markby   puts  it),  and  the 
defendant   complains   about   an    excess   of 
Rs.  5,000,  and  offers  to  pay  Rs.  5,000,  is 
he  obliged  to  appeal  to  the  High  Court  on 
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account  of  Rs.  5,000,  when  he  does  not  dis- 
pute the  correctness  of  the  decision  as  to 
Rs.  5,000?]  The  expression,  "subject-mat- 
ter in  dispute,"  would  seem  to  point  to  what 
was  the  amount  of  dispute  in  the  suit. 
ICouch,  C.J. — How  can  the  Rs.  10,000  be 
in  dispute  if  the  defendant  admits  Rs.  5,000  ? 
Suppose,  again,  that  plaintiff  has  a  decree 
for  Rs.  10,000,  and,  after  decree,  defendant 
wishes  to  appeal  for  Rs.  1,000,  where  would 
his  appeal  lie  ?  Under  the  old  law,  he  would 
have  been  obliged  to  come  to  this  Court, 
because  the  language  of  the  old  law  was  so 
different.  But  now  that  there  has  been  a 
change  of  language  in  the  new  law,  the  ques- 
tion is  whether  it  was  the  intention  of  the 
Legislature  to  alter  the  jurisdiction.]  The 
right  of  appeal  to  one  Court  or  the  other, 
which  is  what  the  Act  provides  for,  is  an- 
tecedent to  what  the  appellant  may  do  after- 
wards when  he  makes  up  his  mind  to  ap- 
peal. Then,  the  difficulties  under  s.  348 
would  be  more  serious ;  for,  suppose  a  decree 
is  given  for  Rs»  5,000,  and  the  suit  is  dis- 
missed for  Rs.  5,000,  and  both  parties  appeal 
to  the  Judge,  or  one  party  appeals,  and  the 
other  takes  an  objection  by  way  of  cross- 
appeal,  the  Judge  would  have  to  try  a  matter 
of  the  value  of  Rs.  10,000.  The  jurisdiction 
of  the  High  Court  cannot  be  taken  away 
when  there  are  no  distinct  words  to  that 
effect. 

Mr.  Allan. — Until  the  respondent  files 
his  cross-appeal  under  s.  348,  it  will  be 
impossible  for  the  Court  to  say  what  will  be 
the  amount  in  dispute  in  the  appeal.  And, 
then,  as  to  the  distinction  made  between 
ss.  19  and  20  as  relating  to  original  suits, 
and  8.  22  as  relating  to  appeals,  I  will 
only  say  that  1  draw  from  ss.  19  and 
20  my  strongest  argument  in  favor  of  my 
construction  of  s  22,  for,  according  to  my 
view,  s.  22  is  only  a  corollary  of  ss.  19 
and  20,  and  ss.  19  and  20  must  be  read 
in  connection  with  s.  22  to  show  what  the 
latter  means.  Another  reason,  in  support 
of  my  view  of  the  matter,  is  that  the  deci- 
sions  of  the  District  Judge  are  not  appeal- 
able to  the  Privy  Council,  and  no  attempt 
has  been  made  to  answer  this  objection. 

The  judgnunh  of  the  Court  were  deliver^ 
ed  as  follow  on  the  nth  July  t8'j2  ; — 

Couch,  C.J. — The  question  which  is 
raised  in  this  case  is  whether,  where  the 
original  suit  is  brought  for  a  sum  exceeding 
Rs.  5,000,  or  for  property  exceeding  that 
value,  and  the  decree  is  for  a  less  sum  or  for 
property  of  less  than  that  value,  the  appeal  I 


is  to  lie  to  the  District  Court,  or  to  iHI 
Court.  ] 

Before  the  passing  of  Act  VI.  of  18 
there  was  no  doubt  that,  in  such  a  case, 
appeal  lay  to  the  High  Court.    The  words 
section  18,  Act  XVI.  of  1868,  which  was 
the  law,  and  which  was  only  a  contin 
of  the  law  as  it  was  previous  to  the  p; 
of  that  Act,  are  very  clear.     They  arc : 
''  suits  decided  by  any  Subordinate  Judge 
"  the  exercise  of  his  original  jurisdictioa, 
'*  which  the  amount  or  value  of  the  st^j 
"  matter   does    not    exceed    five    thi 
''  rupees,  an  appeal  shall  lie  to  the  Di 
**  Judge,  to  whose  control  such  Subordi 
**  Judge  is  subject. 

'*  In  all  other  suits  decided  by  any  S 

*'  dinate  Judge,  whether  in  the  exerdseil 
*'  his  original  or  appellate  jurisdiction,  tU 
''  appeal  from  the  decision  of  such  Jodgi 
"  shall  be  direct  to  the  High  Court." 

Act  VI.  of  1 87 1  is  entitled,  **  An  Act  to  co» 
solidate  and  amend  the  law  relating  to 
District  and  Subordinate  Civil  Coorts 
Bengal ;"  and  it  recites  that  **  it  is  expedi 
*'  to  consolidate  and  amend  the  law  relad 
*'  to  the  District  and  Subordinate  G 
"  Courts.'  Although  it  purports  to  be 
amending  Ad,  and  such  an  alteration  in  tii 
law  as  this  would  he  with  respect  to  tli 
right  of  appeal  may  be  considered  by  soiM 
persons  an  amendment,  I  think  so  impoittlit 
an  alteration  ought  not  to  be  held  to  hafi 
been  made  by  the  Legislature,  unless  tl« 
language  used  in  the  Act  shows  a  clear  intes^ 
tion  to  make  it. 

Now,  section  22  of  the  Act,    upon  tk 
construction  of  which  the  question  depend% 
is  one  of  several   sections  which  begin  bjj 
defining  the  extent  of  the  original  jurisdic-j 
tion  of  the  District  Judge  or  the  Subordi- 
nate Judge.     Section   19  provides  that  the 
jurisdiction  of  a  District  Judge  or  Subordi- 
nate Judge  extends  to  all  original  suits  cog- 
nizable  by   the   Civil   Courts.     Section  20 
declares  that  the  jurisdiction  of  a  Moonsiff 
extends  to  all  like  suits  in  which  the  amount 
or  value  of  the   subject-matter  in  dispute 
does  not  exceed  one  thousand  rupees,  and 
section  2 1   provides   that  appeals  from  the 
decrees  and  orders  of  District  Judges  shall, 
when  such  appeals  are  allowed  by  law;  lie  to 
the    High    Court  ;   then    section    22  says : 
"  Appeals  from  the  decrees  and  orders  of 
"  Subordinate  Judges  and  Moonsiffs  shall, 
•'  wlien  such  appeals  are  allowed  by  law,  Ji« 
"  to  the  District  Judge,  except  where  the 
"  amount  or  value  of  the  subject-matter  i» 
**  dispute  exceeds  five  thousand  rupees,"  being 
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It  same  expression  which  is  used  in  scciion 

vio  where  ihe  jurisdiction  oi  ihe  .MocinsiS  is 

Affined. 

IFot  my  own  pan,  I  cannot  see  any  reiaon 

supposing  that,  ill  this  section,  ihe  Legisla- 

JDteaded,  by  'subject-matter  in  dispute,' 

ibject-matter  in  dispute  in  the  appeal. 

e  is  this  reason,  I  think,  for  its  not 

;  the  appeal  is  only  a  stage  in  the 

s  not  a  fresh  suit,  but  a  part  of  the 

;dings  in  the  suit,  and  therefore,  ordi- 

lly,  I  should  say  thai,  wiih  regard  to  llie 

■diction    in    appeals    from    decrees  and 

Hs    of    the    District     and     Subordinate 

ges,  ihe  expression  •  ihc  subject-matter  in 

)me' would   mean  the  subject-matter  in 

n  the  suit  itself,  unless,  of  course,  a 

intention  appeared,  as  in  appeds  to 

Privy  Council,  where  the  language  is  '■  the 

ijea-matter  in  dispute  in  the  appeal." 

Then  there  is  another  and  a  cogent  reason 

ly  that  construciioii  should  be  adopted,  and 

'.is  (be  extreme  inconvenience,  or  worse 

1  ioconvenience,  which  would  arise  if  the 

sr    construction    were     adopted.     There 

[hi  be, and,  nodoubt,  there  would  be,  cases, 

1,  probably    many,  in   which    the  decree 

ag  (ora  smaller  sum  than  Rs.  5,0(X),  and 

t  whole  suit  coming  by  the  appeal,  as  it 

1,  before  the  District  Court,  it  would  be 

)en  to  the   respondent   lo  object,    without 

ioging  any  cross-appeal,   that  the  decree 

"ht  to  have  been  tor  a  larger  amount  or 

[he  whole  of  thesum  claimed  ;  and,  thus. 

District  Conn,   as  an  Appellate   Court, 

lid  have  to  adjudicate  upon  the  right  lo 

■t  mm  exceeding  Ks.    5,000,  and   in   a  suit' 

of  the  description  that  ought  to  come  to  the 

High  Court  in  appeal. 

There  might  also  be  the  farther  difficulty 
Ihitlhe  plaintiff,  having  got  a  decree  for  less 
ihanRs,  5,000,  being  dissatisfied  with  il,  and 
considering  that  he  was  entitled  to  the  whole 
sum  which  he  claimed,  might  appeal  to  the 
High  Couit  against  it,  the  other  party  ap- 
I'caling  to  the  District  Court  against  the 
il^^trec  as  it  affected  him.  Probably,  in  such 
a  case,  the  only  course  thai  could  be  adopted 
would  be  for  the  High  Court  to  have  the 
ippeil  to  the  District  Court  transferred  to 
Itself,  and  hear  both  together. 

That  is  a  slate  of  things  which  would 
csBse  so  much  inconvenience,  that,  i  think, 
the  language  of  the  Legislature  admitting  of 
ibe  construction  that  the  subject-matter  in 
Jispuie  is  the  subject-matter  in  dispute  in  the 
'ait,  -we  ought  to  adopt  it.  If  the  intention 
TM  to  make  so  important  an  alteration  with 
regard  to  (be  jurisdiction  in  appeal  aa  the 


other  construction  would  be.  it  ought  to  have 
expressed  It  more  clearly.  I  thiulc,  therefore, 
that  the  appeal  mentioned  in  the  reference 
by  the  Deputy  Registrar  ought  to  be  ad- 
mitted, and  the  other  appeals  in  which  this 
question  has  been  raised,  will  be  brought  on 
for  hearing  in  the  ordinary  course. 

Bayhy,  J. — I  ain  of  the  same  opinion. 

Markby,  J. — 1  am  of  the  same  opinion.  I 
think  the  construction  put  by  the  Chief 
Justice  on  the  section  in  question  is  the 
right  one,  Il  is  quite  true  that  Mr.  Justice 
L.  S.  Jackson  and  myself,  in  considering  this 
same  question,  had  decided  thai  the  appeal, 
wherever  it  was  for  a  sum  less  than  Rs.  ^fxx>, 
must  go  to  the  District  Judge;  but  the 
m.itter  has  been  now  much  more  fully  argued, 
and  I  think  that  the  inconvenience  which 
would  arise  under  section  348,  pointed  oat 
by  the  Chief  Justice,  is  a  good  ground  for 
our  holding  thai  the  Legislature  did  not 
intend  to  alter  the  practice  existing  at  the 
time  the  Act  was  passed. 

Ainslie,  y. — I  concur. 


The  izth  July  187a. 
Prtstnt: 

The   Honble   W.   Markby   and  W.  Ainslie, 

Judge,. 

Jurisdiction— Act  VIII.  of  1859,  s.  5— Sale  of 
Mortgaged  Propertr— Decree  (Setung  aside 
partol). 

In  the  Matter  of 

S.  J.  Leslie,  Petitioner, 


The  Land  Mortgage  Bank  of  India,  Limited, 
Opposite  Party. 

Mr.  Branson  for  Petitioner. 

The  Advocate-General  for  Opposite  Party. 

A  suit  for  the  sale  of  mortgaged  property  In  utisfac. 
tion  of  the  mact([age-debt  is  a  suit  "  (or  land  "  within 
the  meaning  of  s.  5,  Act  VIII.  of  \^%i).  A  decree  in  a  suit 
in  the  mafussil  for  the  recovery  of  a  mortgage-debl  with 
-''    default  fotsale  of  the  mortgaged  proper- 


ty, enables  the  pla 


itiff  to  sell  tt 
leof  th 


tedemptioi 

Where  = 

and  there 


be  altogether  let  aside, 
r  separating  the  leeal 
e,  the  Court  declioeiflD 


Markby,  J. — In  this  case,  a  rule  was 
issued  calling  upon  the  plaintiffs  to  show 
cause  why  the  decree  of  the  Judge  of  the 
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Twenty-four  Pergunnahs,    dated    the    loth ' 
October  1871,  should  not  be  set  aside  upon 
the  ground  that  the  said  decree  was  made 
without  jurisdiction. 

The  decree  in  question  was  given  in  a 
suit  in  which  the  plaint  states  that  the  suit 
was  brought  **  to  recover  Rs.  29,070-5-6, 
the  aggregate  amount  of  principal,  interest, 
and  costs  due  under  a  deed  of  mortgage, 
and  in  default  of  payment  for  sale  of  the 
mortgaged  property." 

The  plaint  then  sets  out  briefly  ihe  pro- 
visions of  the  deed  of  mortgage,  and  that 
the  plaintiffs  had  been  put  to  expenses  in  re- 
spect of  certain  matters  connected  with  the 
property  which  they  claimed  to  recover 
against  the  defendant ;  that,  subsequently,  the 
defendant  mortgaged  the  same  property  to 
one  Dear;  that  the  plaintiffs  had  given  the 
tenants  of  the  mortgaged  property  notice  to 
pay  the  rents  to  themselves ;  that  they  had 
demanded  payment  both  from  the  defendant 
and  from  Dear,  neither  of  whom  had  paid 
the  money  demanded. 

The  plaintiffs  prayed  for  a  decree  that  the 
defendant  should  pay  to  the  plaintiffs  the 
above  sum  with  interest 

2.  That,  in  default  of  such  payment  be- 
ing made  by  a  time  to  be  fixed  by  the  Court, 
the  property  mortgaged  might  be  sold  by  the 
Court,  the  plaintiffs  being  at  liberty  to  bid. 

3.  That  the  amount  to  be   realized   by 
.such  sale  might  be  applied  in  payment  of 

the  amount  to  be  decreed  to  the  plaintiffs, 
that  the  plaintiffs  might  be  at  liberty  to  exe- 
cute the  decree  against  the  defendant  or  his 
property  for  any  balance  which  might  re- 
main owing,  and  that  all  proper  parties 
might  be  ordered  to  concur  in  the  convey- 
ance. 

4.  That  a  Receiver  should  be  appointed 
to  manage  the  property. 

5.  That,  if  necessary,  an  account  should 
be  taken. 

In  the  plaint,  the  plaintiffs  were  described 
as  of  No.  3,  Mangoe  Lane,  Calcutta;  the 
defendant  as  of  the  town  of  Calcutta, 
Attomey-at-Law. 

The  mortgage-deed  is  not  before  us,  but 
it  is  stated  to  have  been  a  conveyance  by 
way  of  mortgage,  ani  was  made  in  Calcutta 
between  Europeans;  it  was,  therefore,  pro- 
bably in  the  prdinary  English  form.  It  con- 
tained a  power  of  sale,  and  a  covenant  for 
repayment  of  the  money. 

The  mortgaged  property  is  situate  at 
Dum-Dum  within  the  district  of  the  Twenty- 
four  Pergunnahs. 

It  is  said  that  this  was  not  a  suit  cogni- 


zable by  the  Judge  of  the  Twenty-foofj 
Pergunnahs,  because  it  was  not  a  suit  fi 
land.  It  was  contended  that  it  was  a 
upon  a  cause  of  action  which  arose  in 
cutta,  where  the  defendant  was  described 
dwelling.  There  was  some  doubt  whei 
the  defendant,  in  fact,  then  resided  in 
cutta  or  elsewhere ;  but  it  was  admitted 
the  defendant  was  not  dwelling  or  pe 
ally  working  for  gain  in  the  district  of 
Twenty-four  Pergunnahs  when  the  soil 
brought.  The  plaintiffs,  however,  comendej 
that  the  Judge  of  the  Twenty-four  ftf 
gunnahs  had  jurisdiction,  inasmuch  asthi£ 
was  substantially  a  suit  for  land. 

I  think  that  the  plaint,  so  far  as  it  ads 
for  a  sale  of  the  mortgaged  property  in  satii' 
faction  of  the  moitgage-debt,  is  a"saitli» 
land"  within  the  meaning  of  section  5<{ 
the  Code  of  Civil  Procedure  which  regnlatts 
the  jurisdiction  in  this  case.  Mr.  BransoB 
contended  that  these  words  should  be  real 
as  signifying  those  suits  alone  in  which  the-' 
land  itself  is  sought  directly  to  be  recovered. 
It  was  admitted  that  a  much  wider  constmc-: 
lion  had  been  put  by  Mr.  Justice  Macpber 
son  upon  the  similar  words  of  the  Chaiter, 
of  the  High  Court;  that  learned  Jo 
holding  that  a  suit  for  foreclosure  bj  ^ 
mortgagee  was,  as  such,  a  suit  for  land  (f 
Ind.  Jur.,  N.  S,  40),  and  that  a  suit  for 
redemption  was  so  also  (i  Ind.  Jur.,  N.  S^ 
319);  but  it  was  contended'  that  these: 
decisions  were  not  correct.  We  sec  noi 
reason  to  suppose  this.  They  have  never 
been  questioned  as  far  as  we  are  aware.  Ofi 
the  contrary,  the  uniform  practice  of  this- 
Court  on  its  original  side  has  been  in  accord* 
ance  with  them.  They  are  also  supported 
by  the  decision  reported  in  9  Weekly  Re* 
porter  173,  where  it  was  held  that  a  suit 
brought  to  enforce  a  security  against  laud 
was  a  suit  for  recovery  of  an  interest  in  im- 
moveable property  within  the  meaning  of 
clause  12  of  section  1  of  Act  XIV.  of  ii^59- 
Upon  the  authority  of  these  decisions,  I  hold 
that  a  suit  for  land  includes  any  suit  in  which 
a  decree  is  asked  for,  operating  directly  upon 
the  land,  and  therefore  includes  any  suit 
brought  to  enforce  a  security  upon  land. 

It  was  contended,  however,  that  this  was 
a  suit  neither  for  foreclosure  nor  redemptioo, 
nor  in  any  way  to  enforce  a  security  upon 
land,  but  simply  for  money  to  be  recovered 
by  the  sale  of  the  plaintiff's  property  through 
an  attach m en t  and  sale  in  the  usual  way- 
This,  however,  is  not  so.  It  is  perfectly  wcii 
established  that  a  decree  in  a  suit  like  the 
present  in   the  mofussil   Courts  enables  tbe 
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liaintiff  to  sell  the  mortgapred  property  ns  it 
iood  ai  the  time  of  the  mortgage^  and 
Icar  of  all  subsequent  incumbrances ;  and 
lat  such  a  sale  completely  bars  redemption: 
Irhcreas,  a  suit  brought  simply  on  the  pro- 
Jision  to  repay  the  loan  will  only  enable  the 
[laimiff  to  sell  the  interest  which  the  defend- 
II  has  at  the  time  of  execution.  I  think 
lat  we  cannot,  upon  this  rule,  enter  into  any 
iquiry  as  to  the  origin  or  validity  of  a 
procedure  so  well  established. 

This  being  so,  1  hold  that  this  is  a  suit  for 
ind  in  the  same  sense  that  a  suit  for  fore- 

mre  or  redemption  on  the  original  side 
fas  been  held  to  be  a  suit  for  land. 

Lastly,  it  is  said  by  Mr.  Branson  that  the 
^ccree  is,   at  any  rate,   without  jurisdiction 

far  as  it  directs  execution  to  be  taken  out 

linst  the  property  of  the  defendant  other 
the  mortgaged  property.  This  con- 
sntion  is,  to  some  extent,  right.  The  Judge 
)ad  no  jurisdiction  to  entertain  a  suit  upon 
he  covenant  to  repay.  This  has  no  connec- 
|ion  with  a  suit  for  land  ;  and,  so  far  as  it  is 
cause  of  action,  it  did  not  arise  within  the 
:wenty-four  Pergunnahs.  Before,  therefore, 
)roceeding  with  this  part  of  the  suit,  the 
[eave  of  this  Court  should  have  been  obtained. 
Jut,  then,  there  is  this  difiiculty  in  rectifying 
[the  error  upon  this  application.  The  Judge  of 
the  Twenty-four  Pergunnahs  had  authority 
to  order  the  naortgaged  property  to  be  sold  ; 
he  had  also  authority  to  find  what  sum  was 
due  from  the  defendant  to  the  plaintiff  upon 
the  mortgaged  security  ;  he  had  also  author- 
1^'  to  order  the  defendant  to-  pay  costs. 
Now,  we  have  not  the  actual  decree  before 
us,  but  only  the  minutes  of  the  decree  ;  and, 
supposing  the  decree  to  be  in  the  same  terms 
as  the  minutes,  the  only  part  of  the  decree 
I  which  relates- to  this  portion  of  the  suit  is 
that  which  directs  that,  '» in  the  event  of  the 
l^said  purchase-money  being  less  than  the 
''  total  amount  of  principal,  interest,  and  costs, 
•'hereby  declared  to  be  due  to  the  plaintiffs, 
•the  plaintiftj  shall  be  at  liberty  lo  execute 
"the  decree  against  the  defendant  or  his 
\  property  for  the  balance  which  mav  re- 
'main  due.''  But  even  this  part  of  the  de- 
cree is  perfecily  within  the  District  Judge's 
jurisdiction  so  far  as  relates  10  costs  ;  and,  if 
the  only  balance  which  is  now  due  under  the 
decree  is  for  costs,  or  if  the  plaintiff  is  only 
executing  the  decree  in  respect  of  costs,  the 
execution-proceedings,  which  are  now  being 
carried  on,  and  which  the  plaintiff  desires  to 
?et  rid  of,  are  perfectly  legal.  And  we  have 
J^^fterials  for  separating  the  legal  from 
"*  ulegal  part  of  this  portion  of  the  decree. 


Indeed,  this  result  is  not  at  all  contemplated, 
either  by  the  petition  on  which  the  rule  is 
founded,  or  by  the  rule  itself,  which  both 
pray  that  the  decree  may  be  altogether  set 
aside ;  and  that  is  the  only  point  the  Advo- 
cate-General has  argued.  I  think,  there* 
fore,  that  we  ought  not  to  set  aside  any  part 
of  this  decree,  and  that  the  rule  should  be 
discharged  with  costs. 

I  am  authorized  by  Mr.  Justice  Ainslie 
to  say  that  he  concurs  in  disposing  of  the 
rule  in  this  way. 


The   13th  July  1872.. 

Present  : 

The  llon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges. 

Act  XXVI I.  of  i860— Outstandins:  Debts— Limi- 
tation^Disclaimer— Right  to  Rent  - 

Case  No.  190  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Mymensinghy 
dated  the  2nd  August  i8ji^  modifying  a 
decision  of  the  Subordinate  Judge  of 
that  District^  dated  the  20th  March  i8jo* 

Shibdyal  Tewary  Chowdhry  (Defendant), 

Appellant. 

versus 

Biddyamoyee  Debia  Chowdhrain  (Plaintiff), 

Respondent, 

Baboos    Kally    Mohun    Dass  and    Nullit 
Chunder  Sein  for  Appellant. 

Baboo  Rash  Behary  Ghose  for  Respondent. 

Act  XXVII.  of  1S60  does  not  contemplate  that  debts 
beyond  a  certain  date  or  the  d  xte  of  the  certificate  shall 
not  be  collected,  but  that,  on  the  contrary,  all  debts  due 
to,  and  outstanding  at  the  time  of  the  death  of,  the 
deceased,  shall  be  collected  and  accounted  for. 

A  disclaimer  by  petitioner  of  a  right  to  rent  under  a 
deed  of  transfer  was  held  sufficient. 

Bayley^  J. — I  am  of  opinion  that  this 
special  appeal  should  be  dismissed  with  costs. 

The  suit  was  originally  institiited  by 
Chundra  Bolee  Dabia,  after  whose  death  it 
was  prosecuted  by  Biddyamoyee  Debia  as 
her  representative,  against  Shibdyal  Tewary 
for  arrears  of  rent  under  a  kubooleut.  The 
kubooleut  was  given  to  one  Bhoobnn  Moyee 
Debia,  the  widow  of  Bhobanee  Kishore 
Acharjee.  Bhoobun  Moyee  Debia  died  on 
the  5th  Joit  1274,  and  the  aforesaid  Chandra 
Bolee  Dabia  succeeded  as  mother  of  Bhobanee 
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Kishore  Acharjee.  Subsequently,  she  also 
died  in  Bysack  1277,  and  Biddyamoyee 
succeeded  her.  The  first  Court  decreed  the 
plaintiff's  suit,  but  refused  interest.  The 
Ix)wer  Appellate  Court  dismissed  the  defend- 
ant's appeal,  and,  on  plaintiff's  cross-appeal, 
allowed  the  interest. 

The  special  appeal,  as  brought  before  us  in 
the  petition  of  appeal,  and,  in  fact,  as  argued 
before  us,  is  mainly  on  the  points — that 
Biddyamoyee  Debia  has  no  right  to  sue,  as 
she  is  not  the  defendant's  landlord  ;  that  li- 
mitation bars  the  rent  of  Aughran  and  Magh  ; 
that  there  was  an  admitted  ouster,  and  that 
it  was  the  duty  of  the  Judge  to  see  whether, 
during  that  ouster,  the  plaintiff  has  not  re- 
alized the  rent ;  that  Chundra  Bolee's  deed  of 
gift  in  favor  of  Ram  Kishore  Acharjee  was 
misconstrued  ;  and  that  interest  ought  not  to 
have  been  given. 

The  plaintiff  Biddyamoyee  appears  in  this 
suit  as  the  representative  of  Chundra  Bolee 
Dabia  under  a  certificate  according  to  Act 
XXVII.  of  i860,  authorizing  her  to  collect  the 
outstanding  debts  due  to  Chundra  Bolee. 
Now,  if  the  rents  were  due  to  Chundra  Bolee, 
the  plaintiff,  as  her  representative  under  the 
certificate,  has  every  right  to  sue  and  collect 
them  as  outstanding  debts.  The  law  does 
not  contemplate  that  debts  beyond  a  certain 
date  or  the  date  of  the  certificate  shall  not 
be  collected,  but  that,  on  the  contrary,  it  con- 
templates that  all  debts  outstanding  at  the 
time  of  the  death  of  the  deceased  due  to  her 
shall  be  collected  and  accounted  for.  The 
case  cited  from  2  Weekly  Reporter,  page  49, 
is  not  an  analogous  case,  it  not  being  for 
arrears  of  rent. 

It  was  then  said  that  Ram  Kishore 
Acharjee  was  made  owner  of  Chundra  Bolee's 
property  by  means  of  a  ^^5^«^  ff^  for 
deed  of  transfer,  whereby  she  conveyed  all 
her  rights  to  him.  But  Ram  Kishore  comes 
forward  in  this  suit,  and  states  that  he  has  no 
claim  whatever  to  the  property- 

It  is  said  that  a  simple  petition  of  the  kind 
filed  by  this  party  under  the  deed  is  not  suffi- 
cient to  enable  a  party  to  disclaim  rights  duly 
conveyed.  In  this  suit,  the  claim  is  for  rent. 
If  Ram  Kishore  is  the  proper  parly  to  sue, 
and  he  comes  forward  and  says  that  he  is  not 
the  proper  party  to  sue,  and  docs  not  want 
the  rent,  the  Court  cannot  force  him  to  prose- 
cute this  suit. 

As  to  limitation,  it  is  quite  clear  that  the 
period  of  three  years  from  the  last  day  of  the 
year  in  which  the  arrear  claimed  shall  have 

"^ome  due  is  the  period  of  limitation  allowed 


under  .section  29,  Act  VIII,  of  1 869  (B.  C),  f( 
suits  for  the  recovery  of  arrears  of  rent, 
therefore,  the  attempt  to  regard  the  kists 
the  dates  of  cause  of  action,  and  to  take  oi 
certain  kists  of  rent  as  being  barred  by  limij 
ation,  is  untenable. 

On  the  point  of  ouster,  the  lower  Coi 
finds  that  there  was  an  ouster,  although 
sa)s  that  there  was  no  forcible  ouster ; 
there  is  nothing  whatever  to  show  the  coil 
tion  of  those  rents,  legally  and  really  due 
the  defendant,  was  prevented  by  plaintiff. 

As  to  interest,  I  think  the  Lower  Appellatj 
Court's  reasons,  as  given  by  it,  are  qait 
sufficient  to  justify  the  decision  of  the  cro: 
appeal  in  the  way  the  Lower  Appellate  Coi 
decided  it. 

The  appeal  is  dismissed  wi:h  costs. 

Aimlie,  y, — I  concur  in   dismissing  tb| 
appeal  with  costs. 


The  13th  July  1872. 

Present : 

The  Hon'ble  F,  B.  Kemp  and  F.  A.  Glovi 

Judges, 

Kubooieut  at  enhanced  rates — Notice—] 
for  less  than  claimed — Informality  of  Notice.  | 

Case  No.  138  of  1872, 

Special  Appeal  from  a   decision  passed  b} 
the     Officiating    Jud^e     of    Midnapor^ 
dated  the  18th  September  i8yr,  revenii 
a     decision     of    the     Moonsif[    of    ihi 
District i  dated  the  ^h  January  i8ji. 

Gopeenath  Jannah  (Plaintiff),  Appellant, 

versus 

Jeteo  Moliah  and  others  (Defendants), 
Respondents, 

Baboo  Aihootosh  Dhur  for  Appellant. 

Baboos  Taructznath  Dutt  and  Woomesk 
Chunder  Banerjee  for  Respondents. 

Where  a  tenant  has  had  full  and  timely  notice  of  thfi 
grounds  on  which  his  landlord  claims  a  kubooieut  at 
enhanced  rates,  the  landlord  is  entitled  to  a  decree  furs 
kubooieut  for  what  he  may  prove  to  be  a  fair  and  legtl 
demand,  notwithstanding  his  failure  to  prove  bis  ri^t 
to  a  kubooieut  at  the  rate  fixed  by  him. 

The  plea  of  informality  of  notice  on  the  ground  that 
it  contained  all  the  grounds  of  enhancement  allowed 
by  law  was  disallowed,  inasmuch  as  the  ryot  had  not 
shown  that  he  had  been  prejudiced  thereby,  or  had  been 
in  any  difficulty  as  to  xvhat  he  was  called  upon  to 
answer. 

Glover,  J, — This  was  a  suit  for  a  kuh^ 
lent  at  enhanced   rents  after  notice.    The 
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ll^laiQiiff  claimed  to  receive  Rs.  113-9-5  as 

I  an    area  of  24  beegbas  3  cottas  i   gunda. 

I  The    defendant   alleged     that   he   held     19 

beeghas  5  cottas  at  a  rent  of   Rs.  5  7-1 -10, 

which  could  not  be  enhanced. 

The  MoonsifiE  decided  that  the  defendant 
held  22  beeghas  i  cotta  13  gundas,  and 
thai  the  proper  rent  payable  was  Rs.  96-14-6, 
for  which  he  decreed  a  kubooleut  to  run  from 
the  ensuing  year. 

The  Judge,  on  appeal,  held  that,  as  the 
plaintiff  had  failed  to  prove  his  right  to  a 
kubooUui  at  the  rate  of  Rs.  113-9-5,  his 
suit  should  have  been  dismissed  under  this 
Court's  Full  Bench  precedent,  Gholam  Ma- 
homed versus  Asmut  Aii  Khan  (  10  Weekly 
Reporter,  F.  6 ,  14),  and  that,  in  any  case, 
plaintiff  ought  not  to  have  got  a  decree  for 
enhancement,  as  the  notice  served  on  the 
defendant  was  informal. 

The  first  question  we  have  to  decide  in 
special  appeal  is  whether  the  ruling  laid 
down  in  Gholam  Mahomed  versus  Asmut 
:  All  Khan,  and  afterwards  followed  in 
KuDchun  Deo  Singh  versus  Tekaet  Sidhnath 
Singh  (15  Weekly  Reporter  289),  and  in 
,  Shib  Ram  Ghose  versus  Pran  Pariah  and 
others  (  13  Weekly  Reporter  280),  applies  to 
this  case. 

After  full  consideration,  and  not  forgetting 
I   the  very  important   nature   of  the   question 
i  at  issue,  I  am  of  opinion  that  it  does  not. 
\  In    the   cases  referred    to,   the   suit  for   a 
I   kuhooleut  was  brought  without  any  previous 
i   service  of   notice  of  enhancement.     In   the 
Full  Bench  case,  express  mention  is  made 
of  this  fatt ;  and,  in  the  two  others,  there  is 
;    no  allusion  to  any  notice,  and  it  appears  to 
me  that  there  is  the  widest  possible  difference 
I    between  the  two  classes  of  cases.     It   may 
be,  and  I  think  it  is  quite  right,  that,  where 
a  landlord,  without  any  previous  notice,  sues 
a  tenant  for  a  kuhooleut  at  a  certain  fixed 
sum,  be  should  be  held  to  a  strict  proof  of 
his  claim  to  have  a  kuhooleut  at  that  fixed 
sum,  and  that,  if  he  fails,  his  suit  should  be 
at  once  dismissed,  even  though  he  be  able  to 
prove  that  he  is  entitled  to  a  kuhooleut  for 
tome  smaller  sum.     And  the  reason  is  that 
the  tenant  has  been  taken  unfairly  by  sur- 
prise.   His  first  intimation  of  his  landlord's 
intention  has  been  a  suit  for  a  kuhooleut  at 
a  rate  much   higher  than   he   has  hitherto 
been  paying;  be  has  not  .been  informed  of 
Ihe  precise  grounds  on  which  this  demand 
tor  a  new  contract  is  based  ;  and  he  has  had 
ao  opportunity,  if  he  wished  it,  of  avoiding 
litigation,    except    by    paying    the    entire 
demand.    In  such  a  case,  it  is  right  that 


the  landlord  should  be  obliged  to  prove  every 
tittle  of  his  claim,  and  should  have  his  suit 
dismissed,  if  he  fails. 

But  where  the  tenant  has  had  full  and 
timely  notice,  the  case  seems  to  me  very 
different.  He  knows  that  his  landlord  is 
dissatisfied  with  the  present  rate  of  rent, 
and  thinks  he  ought  to  get  more;  he  knows 
what  the  grounds  of  the  landlord's  claims 
are,  and  he  knows  whether  or  not  he  can 
expect  to  resist  them.  The  landlord  says : 
**The  rent  you  pay  is  .less  than  you  ought  to 
pay ;  you  have  more  land-  than  you  say  you 
have ;  other  ryots  of  the  same  class  and  with 
similar  advantages  pay  more ;  the  productive 
power  of  the  land  has  increased,  <&c.,  &c. 
The  rent  you  ought  to  pay  is  so  much,  and 
I  desire  that  you  enter  Into  a  new  agreement 
with  me  at  that  rate." 

I  do  not  see  why,  in  such  a  case,  the  land- 
lord should  not  have  a  decree  for  what 
he  can  prove  is  a  fair  and  legal  demand. 
In  the  present  case,  the  difference  seems  to 
have  mainly  arisen  in  consequence  of  there 
being  more  than  one  measurement -standard 
relied  on.  But,  speaking  generally,  I  do  not 
see  why,  in  cases  where  the  ryot  has  had 
ample  notice  and  full  opportunity  of  making 
out  his  own  case,  the  landlord  should  lose 
his,  and  with  it  rights  which  have  been 
nearly  all  of  them  established,  merely  because 
his  estimate  of  what  the  ryot  ought  to  pay 
was  slightly  exaggerated.  I  think  he  is 
entitled  to  have  a  kuhooleut  for  what  he 
has  proved  to  be  an  honest  demand. 

With  regard  to  the  second  question,  ws., 
the  informality  of  the  notice,  I  do  not  think 
the  Judge  is  right.  The  notice  contained, 
no  doubt,  all  the  grounds  of  enhancement 
allowed  by  law ;  and,  if  it  could  have  been 
shown  that  the  ryot  had  been,  in  any  way, 
prejudiced  thereby,  or  had  been  in  any 
difficulty  as  to  what  he  was  called  upon  to 
answer,  there  Would  have  been  some  reason 
for  disregarding  it.  But,  in  this  case,  the 
defendant  has  contested  in  the  most  deter- 
mined manner  every  single  ground  of  en- 
hancement. He  has  objected  to  the  plaintiff's 
calculation  ot  the  area  of  his  holding,  has 
objected  to  the  classification  of  his  lands, 
to  the  rates  of  each  different  kind,  and  to 
the  allegation  that  the  productive  power  of 
the  land  had  increased  ;  and  the  MoonsiflF, 
after  taking  evidence,  gave  a  decision  on 
the  merits  of  each  particular  objection. 

It  is  clear,  therefore,  that  the  defendant 
has  been  in  no  way  prejudiced  by  the 
plaintiffs  lumping  up  together  all  the  possi- 
ble grounds  of  enhancement  in  one  notice ; 
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and  that  being  so.  I  do  not  think  that  we 
should  be  justified  in  interfering. 

My  opinion  is,  therefore,  that  the  decree 
of  the  Judge  should  be  reversed,  and  that 
of  the  Moonsiff  restored  with  costs. 

Kempt  y, — I  am  of  the  same  opinion. 


The  15th  July  1872. 

Present : 

The  Hon*ble  H.  V.  Bayley  and  VV.  Ainslie, 

Judges, 

Pleadtng^s — Inconsistent  Titles.    . 

Case  No.  189  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Assistant  Commissioner  and  Subordi- 
nate Judge  of  Burpettah^  dated  the  12th 
October  iSjiy  affirming  a  decision  of  the 

•  Moonsiff"  of  Burpettcih,  dated  the  21st 
August  i8yi. 

Doss  Ram  Doss  (Defendant),  Appellant, 

versus 

Mohendro  Roy  Decha  and  another  (Plaintiffs), 

Respondents, 

Baboo  Bhuggobutty  Churn  Ghose  for 

Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondents. 

Plaintiff,  having'set  up  a  title  by  purchase  of  the  whole 
property  from  K.  C,  was  held  not  at  liberty  to  change 
nis  case  entirely  and  to  come  in  and  set  up  another  and 
inconsistent  title,  apparently  founded  either  on  inherit- 
ance or  joint  purchase  with  K.  C. 

Ainslie^  J, — The  first  plea  taken  by  the 
special  appellant  is  that  there  is  no  cause  of 
action.  We  think  that  the  application  of  the 
auction-purchaser  to  have  his  name  regis- 
tered in  the  Collectorateasthe  sole  proprietor 
of  the  property  in  dispute  was,  under  the 
circumstances  alleged  in  the  plaint,  if  ihey 
could  have  been  proved,  a  sufficient  cause  of 
action.  But,  on  the  second  ground,  we  think 
the  special  appellant  must  succeed.  The 
plaintiff's  petition  of  the  2nd  July  1857 
seems  to  us  to  be  distinctly  an  allegation  that 
he  took  the  whole  property  by  purchase  from 
Kishen  Chunder  Roy.  It  has  been  suggested 
that,  if  the  order  made  upon  that  petition  had 
been  before  us,  we  should  have  found  that 
it  was  not  so.  However,  that  order  is  not 
upon  the  record,  and  we  must  deal  with  the 
case  as  we  find  it.  We  think  that  the  plaint- 
iff, having  set  up  a  title  by  purchase  of  the 
whole  property  from  Kishen  Chunder,  is  not 


now  at  liberty  to  change  his  case  entirely^ 
and  to  come  in  and  set  up  another  and  incoi 
sistent  title,  apparently  founded  either 
inheritance  or  joint  purchase  with  Kish( 
Chunder.  In  support  of  this  ruling,  we  ref< 
to  a  judgment  of  their  Lordships  in  the  Prr 
Council  in  the  case  of  Eshan  Chunder  Sii 
versus  Shama  Churn  Bhutto,  reported  in 
Weekly  Reporter,  page  57,  Privy  Couni 
Rulings.  We,  therefore,  think  that  the  plaii 
iff's  suit  ought  to  have  been  dismissed ;  ao^! 
reversing  the  judgments  of  the  Courts  below, 
we  dismiss  the  suit  with  costs  in  ail  the 
Courts. 


The  I5lh  July  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges. 

Settlement  Proceedingfs  —  Construction  —  ft»«  \ 
prietary  right— Limited  interest — Transfer. 

Case  No.  183  of  1872. 

Special  Appeal  from  a  decision  passed  ly 
the  Additional  Subordinate  Judge  9f 
Mymensingh,  dated  the  28 th  September 
iSyif  modifying  a  decision  of  the  Moon- 
siff of  Chowkee  Bajitpore,  dated  the  28ik 
September  iSyo, 

Mr.  W.  G.  N.  Pogose  and  another  (Plaintiflfs), 

Appellants^ 

versus 

Aozan  Bibee  and  others  (Defendants), 
Respondents. 

Baboos  Kally  Mohun  Doss  and  Doorga 
Mohun  Doss  for  Appellants. 

Moonshee  Mahomed  Kusuf  for  Respondents. 

Where  a  settlement  of  a  talook,  although  it  ran  for 
20  years  only,  was  with  a  person  professing  to  be  a  pro- 
prietor: Held  that  the  settlement  conferred  a  proprie- 
tary right,  and  not  a  limited  interest ;  and  that  the  ^iaiot- 
ifT's  vendor,  having  been  admitted  to  a  share  m  tbe 
settlement  with  a  m  iliki  allowance,  l>ecame  a  co-sharer 
in  the  proprietary  interest,  which  proprietary  right  bad 
been  transferred  to  the  plaintiffs  by  their  purchase. 

Bayley,  J, — 1  am  of  opinion  that  this 
special  appeal  should  be  allowed  with  costs, 
and  the  judgment  of  the  Lower  Appellate 
Court  reversed.  This  case  was  remanded 
by  Mr.  Justice  E.  Jackson  and  myself  on 
the    loth   July    1869.*    We  then  held  that 

*  12  W.  R.  150. 
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the  Lower  Appellate  Court  had  thoroughly 
'  misanderstood  the  legal  effect  of  the  pro- 
ceedings of  the  Revenue  Commissioner, 
:and  had  also  failed  entirely  to  distin- 
guish that  the  proper  and  distinct  juris- 
diction  of  the  Resumption  Court  was  to  de- 
clare, whether  lands  were  liable  to  assess- 
ment for  Government  revenue  or  not,  and 
not  to  determine  the  proprietary  right  and 
title,  the  latter  being  a  question  for  the 
consideration  of  the  Civil  Courts.     . 

I  may  here  mention  that  the  plaintiff  sued 
the  Collector  of  Sylhet  in  respect*  of  8 
annas,  but  that  appeal  has  been  withdrawn. 

The  plaintiff  also  sued  Meherban  Bibee 
as  his  vendor  for  1^  anna.  He  also  sued 
Aozan  Bibee,  who  admittedly  had  the  same 
interest  as  the  plaintiff. 

The  last  defendant's  answer  was,  that  she 
purchased  the  rights  and  interests  of  the 
judgment-debtor,  Abdool  Hossein  or  Abdool 
Kurrim  (for  it  was  admitted  before  us  by 
the  respondent  that  they  were  very  much 
the  same  parties),  and  claims  upon  that  title. 

I  wish  here  to  go  back  to  the  judgment  of 
the  first  Court,  because  it  seems  to  me  that 
it  contains  in  a  very  few  words  the  real 
questions  to  be  decided  in  this  case.  The 
finding  of  that  Court  is  this  : — 

"  On  examining  and  considering  all  the 
*'  documentary  evidence  adduced  by  the  plaint- 
"  iffs  and  the  Collector,  I  come  to  the  conclu- 
"sion  that  the  disputed  julkur  river  Dhonne- 
"  pore  was  owned  and  held  by  the  plaintiffs 
"and  others  as  appertaining  to  Jol  mehal 
"  Gangkanchee  belonging  to  the  7- 5-1 -anna 
*'  share,  the  auction  purchased  zemindaree  of 
"Government,  and  to  8-14-3-anna  share 
"which  constitute  the  zemindaree  of  the 
"plaintiffs  in  Pergunnah  Janshaye  in  Zillah 
**  Mymensingh  ;  that  the  plaintiffs  have  been 
"dispossessed  in  the  manner  as  stated  in  the 
"plaint;  that  no  portion  of  ih\s  julkur  is  in 
"  Zillah  Sylhet  ;  that  Government  has  no 
"right  or  possession  in  the  same  as  apper- 
"taining  to  Sylhet,  and  that  the  suit  insti- 
"tuted  by  the  plaintiffs  is  not  affected  by 
"the  general  Law  of  Limitation." 

On  appeal,  the  Lower  Appellate  Court  has, 
After  remand,  decided  against  the  plaintiff 
on  the  ground  that  Meherban  Bibee  had 
nothing  but  a  temporary  farming  right  to 
transfer,  that  the  20  years  settlement,  viz., 
from  1849  to  1869,  ^^'^s  a  mere  farming  set- 
llement,  and  that  the  term  had  expired  in 
1275. 

Plaintiff  appeals  specially.  He  relies  on 
the  plea  that  the  settlement-proceeding  of 
the  4ih  April  i860  has  been  entirely  mis- 
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construed  by  the  Lower  Appellate  Court. 
On  the  other  hand,  respondents'  pleader, 
Moonshee  Mahomed  Yusuf,  strongly  relies 
on  the  ground  that  the  Lower  Appellate 
Court  has  found  as  a  fact  that  there  was  a 
temporary  settlement  only,  and  no  proprie- 
tary interests  were  created  and  passed,  and 
that  finding  of  fact  cannot  be  interfered 
with  in  special  appeal. 

Looking  into  the  nature  of  the  rights 
transferred  by  Meherban  Bibee  to  the  plaint- 
iff, we  find  that  every  word  in  the  kobala 
is  consistent  with  the  transfer  of  a  distinct 
proprietary  right,  and  there  is  no  reference 
whatever  in  its  terms  to  any  y^zrtf-right  at 
all.  It  may  be  said,  however,  that  the 
kobala  by  itself  is  not  sufficient  to  give 
the  plaintiff  a  title.  But  the  real  thing  to 
see  is,  what  is  the  character  of  the  plaintiff's 
vendor's  title,  whether  it  is  not  of  a  ryotee 
character  or  not,  and  whether  the  settlement- 
proceeding  of  the  4th  April  i860  merely 
recognized  her  as  a  farmer  or  the  holder  of 
a  limited  interest  only  for  20  years,  and  not 
of  the  proprietary  interest,  or  whether  she 
was  recognized  and  admitted  as  proprietor 
with  Abdool  Hossein  or  Abdool  Kurrim. 

We  have  heard  the  whole  of  the  settle- 
ment-proceeding read.  It  speaks  of  the 
right  as  derived  from  the  fact  of  Meherban 
Bibee's  being  maliki  and  that  her  right  was 
a  maliki  right ;  that,  wheo  it  was  dis- 
covered in  the  old  record  that  the  plaintiff's 
ancestor  was  a  zemindar,  that  is,  pro- 
prietor, her  right  to  the  settlement  was 
admitted.  Malikana  is  also  allowed.  It 
is  true  that  the  word  maliki  is  omitted  in 
the  kobala,  and  the  settlement  runs  for 
20  years  only.  But  it  is  not  impossible  that, 
for  certain  reasons,  there  was  some  settle- 
ment with  the  proprietor  for  a  limited  period 
only.  Be  that  as  it  may,  the  documents  and 
evidence  jshow  that  the  settlement- proceed- 
ings do,  in  fact,  give  the  proprietary  right. 

Some  stress  has  been  laid  by  the  pleader 
for  the  respondent  on  the  remark  made  by 
the  Lower  Appellate  Court  that  Ali  Hyder, 
the  husband  of  Meherban  Bibee,  is  still  alive. 
The  Lower  Appellate  Court  says  : — 

"  It  is  mentioned  in  the  roobokarry  relat- 
"  ing  to  the  settlement  that  the  name  of  Ali 
*'  Hyder,  the  husband  of  Meherban  Bibee, 
*'  was  recorded  in  the  Collector's  sherishta 
*'  as  proprietor.  But  the  said  Ali  Hyder  is 
*'  still  alive ;  how  can  ii  then  be  explained 
**  that  Meherban  Bibee  had  a  permanent  right 
*'  in  the  mehal  in  question  ?  I  hold,  therefore, 
"  that  Meherban  Bibee  had  only  a  temporary 
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'*  right   in   the   mehal    in   dispute,   an'i   the 
''  plaintiffs  have  purchased  that  right  only/' 

The  Collector  himself  records  that  Meher- 
ban  Bibee  had  a  proprietary  right,  and  that, 
because  of  \\^x  maliki x\ghi,  she  was  admitted 
to  a  share  in  the  settl  ment,  and  a  maliki 
allowance  was  made  in  her  favor.  The  term 
of  20  years  only  limits  the  right  of  Govern- 
ment to  demand  increased  rent  during  that 
term.  It  may  be  that  a  mehal  is  recorded  in 
the  rent-roll  and  paying  revenue  to  Govern- 
ment in  the  name  of  the  husband,  but  that, 
with  such  a  settlement- record  as  that  before 
us,  it  was  certainly  not  an  ijara-n%\i\.  only  to 
which  the  wife  was  admitted.  It  is  entirely 
going  out  of  the  ordinary  rule  of  construc- 
tion of  the  words  to  hold  in  this  case  that 
the  intention  of  the  settlement-proceeding  of 
the  4th  April  i860  was  not  to  confer  a  pro- 
prietary right  on  Meherban  Bibee,  and  that 
proprietary  right  was  not  conveyed  by 
Meherban  Bibee  to  the  plaintiff. 

In  this  view  of  the  case,  I  would  reverse 
the  decree  of  the  Lower  Appellate  Court, 
and  restore  and  affirm  the  decree  of  the 
Court  of  first  instance,  with  costs  in  all  the 
Courts. 

Ainslie,  J, — I  entirely  concur  with  Mr. 
Justice  Bayley  in  thinking  that  the  Subor- 
dinate Judge  has  mistaken  the  effect  of  the 
Collector's  proceedings  of  the  4lh  April 
i860,  and  it  seems  to  me  that  the  finding  of 
the  Subordinate  Judv^e,  to  the  effect  thai 
Meherban  Bibee  had  no  interest,  but  what 
arose  out  of  that  temporary  settlement,  is 
inconsistent  with  his  finding  on  the  plea 
of  limitation,  because  it  is  quite  clear 
'that,  if  Meherban  Bibee  took  merely  as  a 
lessee  of  the  Governmenr,  her  possession 
would  in  no  way  meet  the  plea  of  limitation. 
The  settlement  of  1849  ^^'^s  not  in  any 
sense  an  ijardaree  settlement ;  the  kuboolcui 
distinctly  shows  that  it  was  a  settlement  of 
a  talook  with  a  person  professing  to  be  a 
proprietor,  and,  when  Meherban  Bibee  be- 
came a  party  to  that  settlement  in  1S60,  it 
was  impossible  that  she  could  have  become 
a  party  on  any  oihtr  footing  except  as  a 
co-sharer  in  the  proprietary  interest.  The 
Subordinate  Judge  having  dealt  with  this 
settlement  as  creating  only  a  limited  interest 
in  Meherban  Bibee,  his  judgment  is  clearly 
based  on  an  unsound  view  of  the  Collector's 
proceeding  of  the  4th  April  i860,  and  there- 
fore 1  think  it  ought  to  be  set  aside,  and  that 
of  the  first  Court  restored. 


The  15th  July  1872. 

Present :  . 

The  Hon'ble  H.  V.  Bavlev  and  W.  Ainsli^ 

Judges, 

Sale— Rcg:uUiUon  VIII.  of  1819— Re«nl»^»« 
VII.  of  1825— Ptttaee— Implied  Warran^. 

Case  No.  297  of  1872. 

Special  appeal  from  a  decision  passed  If 
the  Judge  of^  Sylhet,  dated  the  (^\ 
October  iSyi*  affirming  a  decision  ^ 
the  Subordinate  Judge  of  thai  Distrtdt 
dated  the  i^th  May  iSSq. 

Khelut  Chunder  Ghose  (Defendant), 
Appellant, 

versus 

Kristo  Gobind  Deb  ;  after  his  death,  Baiw 
Soondery  Dossee  in  his  place,  who  did 
not  appear  in  this  appeal  (Plaintiff),  A'^ 
spondent. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 
No  one  for  Respondent. 

There  can  be  no  analog^y  between  a  sale  under  Reft 
lalion  VII.  of  tvS25,  in  which  the  rights  and  interesli 
of  the  judgment-debtor,  whatever  they  mi^t  be,  ait 
put  up  for  sale,  and  a  sale  under  the  PutneeReg«iaft» 
VI I  i.  of  1819  where  there  is  an  implied  warranty  on  the 
pai  t  of  the  zemindar  to  give  possession  to  the  purchaser. 

Bay  ley  y    J,— We  are  clearly   of  op'mion. 
that  this  appeal  should  be  dismissed.    There 
is  no  ground  whatever  for  saying  that  iberc , 
is  any  such   error  in   law  as  to  justify  our 
interference  in  special  appeal  witifi  the  find- 
ing of  the  Lower  Appellate  Court, 

It  is  contended  by  the  pleader  who  con- 
ducts the  special  appeal  that  the  remand- 
order  of  this  Court  was  not  confined  to 
requiring  the  Lower  Appellate  Court  lo 
find  whether  there  was  collusion  or  not,  but 
that  other  questions  weie  left  open,  specially 
the  question  whether  there  was  an  implied 
warranty  to  give  possession  on  the  part  01 
the  zemind.ir  to  the  purchaser  in  this  sale 
of  a  putnee  under  Regulation  VI IL  of  i^i9' 
In  this  case,  it  is  admitted  on  all  sides  thai 
the  putnee  alleged  to  have  been  sold  v^s 
held  by  competent  authority  to  belong  *^ 
altogetlier  another  zemindaree. 

We  find  from  the  remand-order  ihatthesole 
object  of  the  remanding  Judges,  Mr.  justice 
Elphiiisione  Jackson  and  Mr.  Justice  Onoo- 
cool  Chunder  Mookerjee,  was  to  require  the 
Lower  Appellate  Court  to  find  whether 
there  were  circumstances  in  the  case  to 
^  §how   collusion   and  fraud,  and  thereby  to 
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|eprive   the  plaiDliff  of  any   benefit  on  ac- 
unt  of  such  fraud. 

The  Judge,  in  accordance  with  the  direc- 
ns  in  the  remand-order,  goes  into  the  case, 
d  finds  that  the  circumstances  in  it  do  not 
low  fraud. 

In  this  finding,  the  Judge  says:  '*The 
only  thing  against  plaintiflF  or  his  father 
are,  /x/,  that  they  did  not  assist  Khelut 
Chunder;  and  2nd,  that  plaintiff  bought 
and  plaintiff's  father  was  durputneedar. 
We  find  these  two  facts  proved.  But  that 
is  all.  It  is  loudly  said  Khelut  Chunder 
was  a  stranger,  and  consequently  ignorant 
and  consequently  helpless,  and  that  plaint- 
iff or  his  father,  who  might  have  saved  ' 
him,  wickedly  abstained  from  helping  in  \ 
any  way,  but  we  really  do  not  see  any 
reason  for  blaming  them.  Was  it  the 
business  of  either  of  them  to  rush  and 
he\p  Khelut  Chunder  ?  If  he  wanted  help, 
wh)  did  he  not  ask  for  it  ?  Why  did  he  not 
summon  those  who  could  help  him? " 
The  Judge  finally  definitively  holds  that 
e  does  not  see  any  reason  to  believe  that 
the  plaintiff  was  guihy  of  any  fraud.  He 
comes  to  the  conclusion  of  his  judgment  in 
these  terms:  "I  have  heard  defendant's 
''witnesses,  and  seen  all  the  documents  his 
"pkaders  refer  to  in  the  case,  and  I  see  no 
"reason  whatever  to  suppose  that  plaintiff, 
''or  plaintiff's  father,  or  any  one  else  was 
**in  collusion  with  Chunder  Money,  or  that 
''plaintiff  or  plaintiff's  father  had  any  col- 
"iusion  with  anybo<1y  at  all." 

This  is  a  most  clear  finding  of  fact  which 
it  is  not  for  us  to  interfere  with  in  special 
appeal,  whether  it  is  right  or  wrong  as  a 
matter  of  fact. 

Then  as  to  the  question  of  the  implied 
warranty  having  been  left  open  (as  it  is 
contended  by  the  pleader  for  appellant) 
for  determination  by  the  Lower  Appel- 
late Court,  we  think  it  is  better  when  verbal 
technical  criticisms  of  parts  of  judgment 
are  so  frequently  resorted  to  by  pleaders  to 
q^te  the  words  of  the  senior  Judge  who 
remanded  the  case  (the  junior  Judge  not 
expressing  dissent  in  any  way).  The  words 
are  as  follows:  "The  zemindar  in  such  a 
"sale  guarantees  to  the  purchaser  that  he 
'*  is  selling  a  putnee  which  is  to  be  found, 
"and  not  a  myth.*' 

There  is  a  case  which  is  quite  against 
the  contention  of  the  special  appellant,  and 
that  is  to  be  found  in  9  Weekly  Reporter, 
P*^?®  371 »  Civil  Rulings.  The  other  case 
qaoted  from  the  12  Weekly  Reporter,  page  8, 
Full  Bench  Ruling,  is  a  case  of  a  sale  under 


Regulation  VII.  of  1825, in  which  the  rights 
and  interests  of  the  judgment-debtor,  what- 
ever they  might  he,  are  put  up  for  sale. 
But  the  sale  under  the  Putnee  Law  is  quite 
a  different  thing,  and  no  analogy  can  exist 
between  a  sale  under  Regulation  VH.  of 
1825,  and  a  sale  under  the  present  Pumee 
Law. 

There  is  no  ground  for  this  special  appeal, 
and  it  is  dismissed  without  costs,  respond- 
ent not  appearing. 


The  i6th  July   i8''2. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  W.  AinsHe, 

Judges, 

Construction— Decree— Bond— Interest 

Case  No.  131  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/  Bhaugulpore^  dated 
the  21st  February  i8*j2^  affirming  an 
order  of  the  Moonsiff  of  Monghyr,  dated 
the  12th  October  i8ji. 

Syed  Shah  Aleh  Ahmed  Shahazadanasheen 
(Decree-holder),  Appellant^ 

versus 

Bany  Singh  (Judgment-debtor),  Respondtnt, 

Mr.  R.  E,   Twidale^xi^  M outvie  Mar  ha* 
mut  Hossein  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondent. 

Where  a  bond  provided  for  the  payment  of  interest 
from  the  date  of  the  bond  on  failure  of  payment  of  the 
principal  on  a  certain  date,  and  the  decree  awarded 
**  tiie  entire  sum  of  money  covered  by  the  bond,"  held 
that  the  decree  meant  soroethinj^r  more  than  the  prin- 
cipal, and  could  only  mean  the  principal  together  with 
the  interest  accruing^  thereon. 

Ainslicy  J, — This  appeal  must  be  decreed 
with  costs.  The  respondent  seeks  to  ex- 
plain the  meaning  of  the  decree  of  the  High 
Court  by  introducing  a  consideration  of  the 
circumstances  of  the  case.  But  we  are  of 
opinion  that  the  decree  can  be  interpreted 
and  understood  without  going  beyond  the 
four  corners  of  the  paper  that  contains  it. 
The  terms  of  the  decree  are  as  follow  : — 

"  By  consent  of  the  vakeels  for  the  several 
parties,  it  is  ordered  and  decreed  by  the 
said  Court  that  this  appeal  be  dismissed  on 
the  terms  following — that  is  to  say,  that  it 
is  declared  that  the  appellant  be  at  liberty 
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to  redeem  the  property,  subject  of  suit,  by 
payment  to  the  plaintiff,  respondent,  within 
three  months  from  the  date  of  this  decree  of 
the  eniire  sum  of  money  covered  by  the 
bond  of  the  iith  July  1856  in  the  plaint 
mentioned/' 

The  bond  provided  for  the  payment  of 
175  rupees  without  interest  up  to  a  certain 
date,  and  on  failure  of  payment  in  one 
lump  sum  on  that  date  of  the  whole  amount, 
but  interest  should  run  from  the  date  of  the 
bond.  Now,  if  the  intention  of  the  Division 
Bench  of  the  High  Court  had  been  to  ex- 
clude interest,  it  would  probably  have  done 
so  either  in  specific  terms  or  by  using  the 
word  principal.  We  should  have  expected 
that  the  order  would  have  been  by  payment 
of  the  principal  sum  covered  by  the  bond, 
or  the  money  advanced  without  interest. 
But,  when  the  words,  entire  sum  of  money 
covered  by  the  bond,  are  used,  it  is  quite 
clear  that  the  decree  means  something  more 
than  the  principal,  and  can  only  mean  the 
principal  together  with  the  interest  accruing 
thereon. 

We  therefore  reverse  the  judgments  of  the 
Courts  below,  and  decree  the  appeal,  allowing 
to  the  decree-holder  to  include  in  executing 
his  decree  interest  on  the  principal  sum  of 
175  rupees  from  the  date  of  the  bond  to 
date  of  payment,  and  costs  of  all  the  Courts 
and  interest  thereon  as  already  decreed,  to- 
gether with  costs  of  this  appeal  and  all  costs 
incurred  in  executing  the  decree. 

One  gold  mohur  is  allowed  for  pleaders' 
fees  in  this  Court. 


The  1 6th  July  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges. 

Jurisdiction— Execution  of  Decree. 
Case  No.  149  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Rajshahye,  dated  the 
fttfi  April  tSyz,  reversing  an  order  of  the 
Subordinate  Judge  of  that  Zillah,  dated 
the  2yth  September  iSyr, 

Ishan  Chunder  Roy  (Decree-holder) 
Appellant, 

versus 

Tarmck  Chunder  Bhuttacharjee  (Judgment- 
debtor),  Respondent, 


Baboo  Sree  Nath  Doss  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Nulit 
Chunder  Sein  for  Respondent. 

Not  an  assumption  merely,  but  a  clear  findincr  of  tbei 
fact  upon  evidence,  whether  the  subject-matter  of  a  sail  1 
was  within  the  jurisdiction  of  a  Court  at  the  time  whes] 
the  application  for  execution  of  the  decree  was  made,  ] 
is  necessary  to  determine  whether  the  Court  has  jum-  \ 
diction  in  the  matter.  1 

i 

Bayley,  J, — The  question  in  this  case  is  i 
whether    the  subject-matter   in   dispute  lay  ' 
within  the  Civil  jurisdiction  of  Rajshahje  or 
the  Civil  jurisdiction,  of  Pubna.     The  case  ; 
was  taken  up,  tried,  and  decided  by  the  Sub-  ^ 
ordinate  Judge  of  Zillah  Rajshahye.     At  that  i 
time,  it  was  not  contended  by  any  one,  al-  ^ 
though  the  Court  of  the  Subordinate  Judge  of 
Pubna  was  then  in  existence,  that  the  Sub- 
ordinate Judge  of  Rajshahye  had  no  juris- 
diction over  the  subject-matter  in  dispute.       1 

The    Judge    states    that    the    judgment-  ' 
debtor  pleaded   in  the  lower  Court  that  the  I 
subject-matter  of  the  suit  was  situate  within   | 
the  jurisdiction  of  the  Subordinate  Judge  of 
•Pubna.     This  is  not  correct.     The  statement 
of  the  judgment-debtor  was  that  his  resi- 
dence was  at  Pubna,  and  that  he  had  some 
other  property  there.     The  Judge  records  to    , 
the  effect  that  the  case  in  1 4  Weekly  Reporter,    \ 
page  396,  is  in  all  its  facts  and  bearings  pre-    ] 
cisely  similar  to  the  present  case,  that  case    ' 
also  being  one  in  which  the  decree  was  made 
by  the  Subordinate  Judge  of  Rajshahye  and 
**  execution^proceedings  arising  out  of  lands 
in  Pubna,''     This  consideration  might  pos- 
sibly have  led  the  Judge  to  an  assumpUon, 
but  an  assumption  only,  that  the  lands  in  this 
case  were  in  Pubna.     This  is  not  sufficieni. 
There  must  be  clearly  a  finding  of  the  fact 
upon  evidence  whether  the  subject-matter  of 
the  suit  was  within  the  jurisdiction  of  the 
Subordinate   Judge   of   Pubna  at  the  time 
xvhen  the  application  for  execution  of  Iht 
decree   was   made.     If    it   be    found   not  to 
have  been   within   the  Civil  jurisdiction  of 
Pubna,  the  Civil  Courts  of  Rajshahye  would 
alone  have  jurisdiction  in  the  matter. 

The  case  is  accordingly  remanded  to  the 
Judge  to  be  re-iried  with  reference  to  the 
above  remarks. 

Costs  of  this  appeal  will  follow  the  result. 
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The  i6ihjuly  1872. 
Preseni: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  (ilover. 

Judges. 
Decree  —  Solehiuuna  —  Fresh  Suit  —  Limita- 

Case  No.  153  of  1872. 

Mitcellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  0/  Midnapore.  dated  the 
3'jth  March  i8y2,  affirming  on  order  nf 
the  Moomiff  of  that  District,  dated  Ike 
jrd  February  i8-j3. 

Pran  Kristo  Ghose  (Decree -holder), 
f  Appellant, 

Sajeeun  Singh  and  another  (Judgment 
debtors),  Respondents. 

Baboo  Bhowanee  Churn  Dull  for 

Appellant. 

Badoo  Kumola  Kant  Sen  for  RespondenU. 

Wbecr  a  decree-holdeT  enten  with  his  Judsinent- 
debtor  iDto  a  solelinama  or  fomprumlse  under  whith 
the  debtor  arranges  to  pay  a  certain  sum,  and  makes 


d  by. 


Kemp,  J. — -The  dec  fee- holder  is  itie  appel- 
lant in  this  case.  It  is  admitted  tliat  the 
original  decree  ^¥as  tor  Rs.  470.  That  de- 
i,  cree  is  dated  the  zStli  ol  Novetnber  1864. 
It  is  said  that  ceitain  properties  were  attach- 
ed in  iSbO,  but  nothing  appears  to  have  been 
done  by  the  decree-holder  in  execution  of 
his  decree  between  1866  and  the  month  of 
March  1871.  On  the  8th  of  May  i36S, 
a  sotehnama-^twStm,  not  a  kisteebundet, 
but  a  compromise,  was  entered  into  bv  the 
parties.  On  ihat  date,  matters  stood  thus: 
The  original  decree  with  interest  had  then 
swollen  to  Rs.  1.041-11,  and  it  was  found 
that,  after  crediting  certain  payments  111  p.m 
made  by  the  judgment-debtor,  Rs.  53^  were 
liue.  For  this  sum  the  judgment-debtor 
i^ntere'd  into  an  arrangement  to  pay  that  sum 
of  Rs.  336  within  six  months,  pledging  cer- 
tain properiie:^ ;  the  said  sum  of  Rs.  536  to 
bear  interest  up  to  date  of  realization. 

I'he  present  application  made  in  March 
1871,13  not  to  enforce  the  terms  of  that 
petition,  bnt  to  enforce  the  terms  of  the 
original  decree,  in  (he  tupseel  01  the  peti- 
tion applying  for  execution,  Rs.  470  is  sijie.l 
to  be  the  amount  covered  by  the  decree. 
luerest  (»t  that  sum  is  claimed  from  the 


9th  of  May  i863  to  the  30th  of  January 
1S71,  amounting  to  Rs.  656-4,  or  total  of 
Rs.  1,126-4. 

Now,  if  the  decree-holder  is  proceeding  to 
execute  his  original  decree,  he  is  barred,  not 
only  by  the  Statute  of  Limitation,  inasmuch 
as  he  has  done  nothing  to  enforce  that  decree 
between  1S66  and  1S71,  but  he  Is  also  barred 
by  the  terms  of  the  joMrtama-petilion ; 
that  petition  clearly  stipulating  that,  on  the 
8ih  of  May  1868,  Rs.  536  only  were  due 
after  certain  payments  made;  but  the  peti- 
tion of  March  1871  makes  no  provision  for 
these  payments.  If,  on  the  other  hand,  he 
proceeds  on  the  solehnama,  that  petition 
having  been   executed   on  the   8th  of   May 

1H68,  a  suit  to  enforce  the  terms  of  that 
petition  must  be  baned.  We  also  think  that 
the  lower  Courts  have  taken  a  right  view 
of  this  case,  namely,  that  the  balance,  which 
was  struck  hy  the  solehnama  executed  on 
the  bth  of  May  1868,  namely,  Rs.  536,  ex- 
ceeded the  amount  of  the  decree,  and  that 
that  balance  included  interest  on  the  original 
amount  decreed,  and  provided  for  compound 
interest  upon  that  interest.  The  original 
decree  is,  therefore,  altered  by  the  terms  of 

he  solehnama.     If    the  judgment-creditor's 


r  the 


■olehm 


he  would  have  to  bring  a  suit  10  enforce  that 
solehnama;  not  being  in  time,  his  suit  is 
barred,  whether  brought  under  the  soleh- 
nama or  in  execution  of  the  original  decree. 
Tnc  appeal  1^,  therefore,  dismissed  with  costs. 


The  17th  July  1874. 
Present: 

The  Hon'ble  Sir  Richard  Couch.  Kt,  Chief 

Justice,    and    the    Hon'ble    W.    Ainslie, 
Judge. 

Mortgage— Regiitration— Decree  (uniler  s  S3, 
Act  XX.  of  1866)— Priority-AtUchment— 
Sale— Act  VIII.  of  1859,  s.  270— "  Null  and 
Void  "  (s.  240). 

C.iss  No.  273  of  1871. 

Regular  Appeal  from  the  decision  passed 
by  the  Subordinate  Judge  of  Palna, 
dated  the  iith  September  i8ji. 

Gooroo  Pershad  Sahoj  (one  of  the 
Defendants),  Appellant, 


Mussamut  Bmda  Bibee,  alias  Nuthee,  adopt- 
ive mother  and  guardian  of  Ram  Kishen 
Panday  (PlaintiffJ,  Respondent. 
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Baboo  Sreenaih  Doss  for  Appellant. 
Mr,  C.  Gregory  for  Respondent. 

Plaintiff  had  a  first  mortg'a^e  in  1866  of  S  annas  of 
a  certair"  mouzah,  and  a  second  morttjaije  in  i^6S  of 
the  \vh<ir  16  annas  of  the  same  mouzah.  In  i."69,  the 
niouzah  was  sold  in  execution  of  a  decree  obtained  by 
her  under  s.  53,  Act  XX.  of  l^60,  upon,  her  first 
mortiiai,'^,  and  purchased  by  defendant  with  notice  of 
plaintiff's  second  mortsiage.  Prior  to  the  lirst  mortg^ape, 
the  mouzah  in  question  had  been  attached  in  '^t^,  in 
execution  of  decree  by  R  and  G,  who,  on  the  strengfth  of 
their  attachment,  were  declared  by  the  lower  LOurt  enti- 
tled to  be  first  paid  out  of  the  proceeds  under  s.  270, 
Act  VIII.  of  1859. 

HsLD  that  the  defendant  was  not  entitled  to  have  the 
second  mortgage  held  void  as  ag^ainst  him,  the  words 
"  null  and  void  "  in  s.  240  havir.jj  been  ruled  to  mean,  not 
null  and  void  as  against  every  body,  but  null  and  void 
as  i^ainst  the  attaching^  creditor ;  but  that  the  d4>fendant, 
as  purchaser  under  the  sale  of  8  annas  of  the  mouzah, 
was  entitled  to  have  a  priority  over  the  second  mortgage, 
it  not  being  just  and  equitable  that  the  plaintiff  should 
be  allowed  to  set  aside  her  own  act  in  getting  the  pro- 
perty sold  under  the  first  mortgage,  and  to  set  up  the 
second  mortgage  against  the  first. 

Couc/i,  C.y. — The  suit  in  this  case  was 
brought  for  foreclosure  of  a  mortgage  and 
recovery  of  possession  of  sixteen  annas  of 
mouzah  Mohunpore  Pareo,  Pergunnah  Shah- 
pore  Monair,  Zillah  Patna,  and  entry  of 
name  in  the  proprietary  and  malgoozaree 
register  of  the  Coilectorate,  on  the  ground  of 
a  deed  of  mortgage  dated  the  26th  of  May 
1868,  and  foreclosure-proceedings  dated  the 
ayih  of  April  1871. 

The  case  of  the  defendant  was-  that,  on 
the  13th  of  July  1866,  a  mortgage  of  eight 
annas  of  the  mouzah  had  been  made  by 
Ajrawul  Singh  to  the  plaintiff  Binda  Bibee, 
and  that  a  suit  had  been  brought  upon  the 
mortgage-instrument  under  section  55,  Act 
XX.  of  1866,  and  a  decree  obtained,  by 
which  it  was  ordered  that  the  suit  be  decreed 
to  the  plaintiff,  and  that  the  defendants  do 
pay  to  the  plaintiff  from  their  persons  and 
the  property  pledged  to  them,  the  amount  of 
the  claim  with  interest  at  one  per  cent,  per 
month  on  the  principal  from  the  date  of  suit 
to  the  date  of  payment. 

Now,  it  was  said  that  the  Court  in  a  suit, 
under  section  55  of  this  Act,  had  not  power 
to  order,  as  was  done  here,  that  the  money 
should  be  paid  out  of  the  property  which 
was  mortgaged ;  that  the  decree  could  only 
be  for  the  payment  of  the  money.  However, 
the  decree  was  in  this  form,  and  no  objection 
appears  to  have  been  made  to  it.  On  the 
nth  of  February  1869,  *"  attachment  was 
issued  upon  it,  and  proceedings  were  taken 
to  sell  the  property  under  the  attachment. 
Now,  on  the  26th  of  May  1868,  as  -ive  have 
already  stated,  the  mortgage,  in  respect  of 
which  the  present  suit  was  brought,  which 


wns  for  Rs.  i3,ocx),  was  made  10  Bim 
Bibee,  and  on  the  30th  of  March  1869. 
presented  a  petition  to  the  Court  in  coui 
quence  of  the  impending  sale  of  the  prop< 
in  execution  of  the  decree  obtained  bv 
under  Act  XX.  of  1866.  Her  petition 
this :  •*  Your  peiiiioner  prays  that,  wi 
'*  the  auction-sale  is  held,  the  fact 
**  Rs.  13,000  being  due  to  your  peiitii 
"  under  the  conditional  sale,  and  Rs.  683-24] 
"  on  account  of  the  money  covered  bv  ihci 
"  decree  purchased  by  your  petitioner,  and: 
"  the  fact  of  your  petitioner  being  in  pos-.j 
"  session  of  the  property,  and  the  propertr 
**  being  under  attachment,  be  notified,  so 
"  that  there  mav  be  no  difficulty  in  recover- 
'*  ing  the  money."  Upon  that,  an  order  wa 
made  that  ^'  the  auction-sale  takes  place  o& 
"  the  objections  of  the  objectors  being  nod- 
*'  fied,  and  this  case  be  struck  off  the  file:" 
and  the  sale  then  took  place.  That  appeinr 
from  a  proceeding  which  is  dated  the  I5tii 
of  June  1869  in  the  Civil  Court  of  Patni, 
in  which  it  is  stated  that,  '*  on  the  date 
*'  fixed,  the  above  mentioned  property  was 
**  put  up  to  sale  for  the  recovery  of 
"  Rs.  2,012-7-8  on  the  conditional  sale; 
**  consideration-money  of  Rs.  13,000  stated 
"in  the  deed  of  the  26th  of  May  186S,  io 
**  favor  of  the  decree- holder,  being  notified." 

Now,  prior  to  the  mortgage  of  the  8  aonu 
to  Binda  Bibee,  the  whole  of  the  property 
had  been  attached  by  decree*holders,  named 
Rughoobuns  and  Gopee  Nath,  on  the  loth  of 
September  1864.  That  attachment  was 
struck  off  the  file  on  the  i6th  of  March  1865, 
but  was  restored  on  the  same  day,  and 
Rughoobuns  and  Gropee  Nath  appear  to  have 
taken  out  a  second  attachment  in  Marck 
1869.  Then,  relying  upon  the  attachment 
which  had  been  restored  to  the  file  in  March 
1865,  they  appear  to  have  made  an  appli- 
cation to  the  Court  with  regard  to  the  pro- 
ceeds of  the  sale,  and  an  order  was  made  on 
the  1 6th  of  August  1870.  The  parties  to 
the  proceedings  in  which  that  order  was 
made  were  Rughoobuns  and  Gopee  Naifa, 
Binda  Bibee,  and  Ram  Surrun  and  others, 
heirs  of  Chowdhry  Ajrawul  Singh.  After 
stating  the  proceedings,  it  was  decided  that 
Rughoobuns  and  Gopee  Nath  should  be  first 
paid  out  of  the  proceeds,  under  section  270 
of  the  Code  of  Civil  Procedure. 

Now,  the  effect  of  this  was  that,  although 
the  sale  was  made  under  the  attachment 
in  the  suit  upon  the  mortgage  to  Binda 
Bibee,  and  the  mortgage  for  Rs.  13,000  was 
prior  to  that,  and  would  not  be  void  as 
against  it,  yet  the  application  of  the  proceeds 
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ras  ordered  as  if  the  sale  had  really  hc?ri 
de  ander  the  attachment  of  Rughoobuns 
d  Gopee  Nalh.  The  sale  should  have 
^en  under  their  attachment  as  against  which 
tjhe  mortgage  for  Rs.  13,000  was  void, 
^MnA  ihe  sale  would  not  have  been  subject  to 
fit.  We  doubt  whether  the  proceeding  was 
\  a  proper  one,  but  we  have  not  to  determine 
;  that.  The  present  defendant's  case  is  this. 
He  says :  **  It  is  true  1  purchased  under  an 
attachment  which  was  subsequent  to  the 
I  mortgage  for  Rs,  13,000  in  respect  of 
I  which  the  plaintiff  brings  this  suit,  but  the 
money  which  was  realized  from  my  purchase 
was  applied  in  satisfying  the  decree  of 
Rughoobuns  and  Gopee  Nath ;  and  as  their 
attachment  was  previous  to  the  mortgage  for 
£s.  13,000,  I  claim  to  have  the  benefit  of 
it,  and  to  have  the  mortgage  held  void  as 
against  me." 

Now,  we  think  the  defendant  is  not  entitled 
to  that.     The  decisions  of  this  Court,  which 
have  been  confirmed  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  upon  the  con- 
struction   of     section     240    of     the     Civil 
I   Procedure     Code,    are,    that    **  null "    and 
'*void"  means  not  null  and  void  as  against 
everybody,  but  null  and  void  as  against  the 
attaching  creditor.     The  decision  does  not 
f    go  beyond  this,  that  it  shall  be    null    and 
'    void  as  against  the  attaching  creditor  and 
[    persons  who  claim  under  or  by  virtue  of  his 
j    attachment — persons  making  title  under  it. 
t    Such   a  question    as   the   present   was    not 
before  the  Judicial  Committee,  or  before  this 
Court  in  those  cases,  but  the  principle  upon 
wh.ch  Lhey  were  decided  would  not  entitle 
the  present  defendant  to  have  the  benefit  of 
an  attachment  from  which  he  does  not  derive 
his  lilie.      It   is   true   that   the    Court    has 
ordered  that  the  proceeds  of  the  sale  should 
be  paid  to  Gopee  Nath,  but  that  is  a  matter 
subsequent    to    his    purchase.      The.   mere 
application  of  the  purchase-money  does  not 
make  him  a  purchaser  under  that  attachment. 
Therefore,   as   regards   that   part   of    the 
case,  we  think -the  defendant  is  wrong. 

Then,  there  is  another  question  in  the  case 
with  regard  to  the  8  anna  share  which  was 
roongaged  to  Binda  Bibee.  Now,  as  we 
have  said,  the  decree  under  Act  XX.  of  1866 
auiborized  the  sale  of  the  mortgaged  pro- 
perty to  satisfy  the  debt,  although  wrongly, 
and  the  property  was  sold.  Therefore, 
Binda  Bibee,  the  plaintiff,  is  in  the  posi- 
tion of  a  person  who  has,  by  the  process 
of  a  Court,  sold,  under  the  mortgage,  the 
eight-anna  share.  We  think  it  must  be 
taken  that  she  caused  to  be  sold  all  which 


she  had  power  to  sell,  and  to  give  to  the 
purchaser  all  which  she  had  a  title  to.  This 
would  give  to  the  defendant  a  priority  over 
the  subsequent  mortgage  for  the  Rs.  13,000; 
and  it  is  just  and  equitable  that  he 
should  have  the  benefit  of  that,  and  that 
the  present  plaintiff  should  not  be  allowed, 
as  it  were,  to  set  aside  her  own  act  in  getting 
the  property  sold  under  the  mortgage,  and 
set  up  a  subsequent  mortgage  against  the 
mortgage  to  her  of  the  eight-anna  share. 

The  result  is  that  the  defendant  is  entitled 
to  retain  an  eight-anna  share  of  the  pro- 
perty, but  that  the  plaintiff  will  have  a 
decree  as  prayed  for  in  respect  of  the  other 
eight<anna  share.  And  the  parties  will  bear 
their  own  costs  in  both  Courts. 


The  17th  July  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

fudges. 

Acquiescence— Auction-purchaser — Limitation. 

Case  No.  215  of  1872. 

Specuil  Appeal  from  a  decision  passed  by 
Ihe  Subordinate  jfudge  0/  Bhaugulpore, 
dated  the  r^th  September  iS'jt,  modify- 
ing a  decision  of  the  Moonsiff  of  BhaU' 
gulpore^  dated  the  2^th  May  i8yr, 

Sibdyal  Ghose  (Defendant),  Appellant, 

versus 

Gouree  Roy  and  another  (Plaintiffs), 
Respondents. 

Baboo  Taruch  Nath  Dutt  for  Appellants. 

Baboos  Nil  Madhub  Bo^e  and  Taruck  Nath 
Sein  for  Respondents. 

An  auction-purchaser  is  barred  by  implied  acquies- 
cence from  pleading  that  he  is  not  bound  by  the  acts 
of  his  predecessor  if  he  does  not  question  those  acts  at 
any  time  within  twelve  years  from  the  date  of  his  pur- 
chase. 

Ainslie,  J. — This  is  a  suit  to  recover  pos- 
session of  a  mango-tope,  containing  47  trees 
standing  on  about  5  beeghas  of  land.  The 
plaintiff  claims  under  a  kobala  of  the  year 
1214  from  the  former  proprietor  of  the 
estate,  by  which  the  ryotee  and  hakimee 
shares  in  the  trees  in  question  were  sold  to 
him.  He  also  puts  forward  a  document 
called  a  char-chittee  of  the  24th  of  Assar 
1259,  professing  to  be  signed  by  the  present 
defendant,  who  is  an  auction-purchaser  of 
the  estate  at  a  sale  for  arrears  of  revenue. 
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The  Courc  below,  holding  that  the  defend- 
ant is  bound  by  that  char-chiitee,  has  made 
an  order  in  favor  of  the  plaintiff,  but  has 
limited  his  claim  to  a  certain  extent ;  that  is, 
it  has  declared  that  plaintiff  is  to  have  pos- 
session of  the  trees  and  the  land  on  which 
they  stand  so  long  as  the  trees  shall  remain 
standing,  and  no  longer. 

The  defendant  appeals,  and  the  respond- 
ent has  also  rased  objections  under  sec- 
tion 348.  The  first  question  is  whether  the 
char-chiilee  is  sufficiently  proved  to  bind 
the  defendant. 

It  appears  that,  no  evidence  was  given  in 
support  of  it.  The  defendant  himself  on 
oath  denied  its  genuineness,  and  his  son, 
who  was  examined  to  prove  it,  altogether 
declined  to  do  so;  from  his  manner,  the 
Subordinate  Judge  inferred  that  he  was  not 
giving  true  evidence.  However,  it  is  im- 
possible to  say,  because  his  evidence  was 
doubted  that  the  document  is  therefore 
proved :  As  matters  stand,  we  think  the 
appeal  must  be  so  far  allowed  that  we  are 
obliged  to  say  that  the  Subordinate  Judge 
has  found  on  no  evidence  at  all  that  the 
char-chittee  is  proved.  This,  however,  is 
immaterial  for  the  decision  of  the  case, 
because  there  can  be  no  question  that  the 
plaintiff  holds  under  the  deed  of  1214,  and 
has,  for  upwards  of  sixty  years,  been  in  actual 
possession  of  this  mango-orchard  without 
paying  rent  to  any  person  either  for  trees  or 
land.  It  is  quite  possible  that,  in  some  cases, 
the  rent  might  be  made  up  of  two  parts, 
one  being  for  the  land  and  the  other  for  the 
trees,  standing  upon  the  land;  but,  in  this 
case,  nothing  of  the  kind  is  alleged.  It 
appears  on  the  finding  of  the  Lower  Appel- 
late Court  that  no  rent,  whatever,  has  ever 
been  paid  for  this  land  since  12 14,  and  that 
the  only  rent  ever  taken  by  the  predecessor 
of  the  defendant  was  the  hakimee  share  of 
the  produce  of  the  trees,  which  he  sold  to 
plaintiff  in  12 14.  Then  the  defendant  says 
that,  as  he  is  an  auction-purchaser  at  a  sale 
for  arrears  of  revenue,  he  is  not  bound  by 
the  acts  of  his  predecessor.  Had  he  ques- 
tioned those  acts  at  any  time  within  twelve 
years  of  bis  purchase,  possibly  he  might  have 
done  so  successfully.  But  we  find  that  he 
entered  as  auction- purchaser  nearly  twenty 
years  ago,  and  that,  before  the  institution  of 
this  suit,  he  took  no  steps  to  set  aside  the 
transaction  of  12  4,  and  we  think  that  he  is 
barred  by  implied  acquiescence  from  setting 
up  that  plea  in  the  present  suit. 

On  the  cross-appeal,   we  are  of  opinion 
that,  so  much  of  the  order  of  the  Subordi- 


nate Judge  as  limits  the  enjoyment  of  thQ 
land  must  be  set  aside,  and  that  it  must  bd{ 
declared  that  the  plaintiff  is  entitled  UDCOfl:! 
ditionally  10  be  maintained  in  the  enjoym< 
of  the  orchard  which  he  has  held  free  fi 
all  rent  or  incumbrances  for  the  last  si 
years. 

The  special  appeal  is  dismissed  with 


The  17th  July  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Act  VI  n.  of  1859,  s.  200— Ezecation  of  Decree 
(for  particular  act) — Removal  of  obrtnie- 
tions  m  pathway. 

Case  No,  133  of  1872. 

Miscellaneous  Appeal  from  an  order  passedhf 
the  Judge  of  the  Q^-Pergunnahs,  dated  the 
26th  April  18^2,  affirming  an  order  of 
the  Moonsiff  of  Alipore,  dated  the  8tk 
April  i8y2, 

Bhoobun  Mohun  Mundul  and  another  (Judg- 
ment-debtors), Appellants, 

versus 

Nobin  Chunder  Bullub  (Decree-holder), 

Respondent. 

Baboo  Hem  Chunder  Banerjee  for 
Appellants. 

Baboo  Kalee  Mohun  Doss  for  Respondent, 

A  decree  for  the  performance  of  a  particular  act  (r/., 
the  removal  of  certain  obstructions  in  a  pathway)  can 
only  be  enforced  under  s.  200,  Act  VIM.  of  1859,  by  the 
imprisonment  of  the  judgment* debtor,  or  the  attach- 
ment of  his  property,  or  both. 

Kemp,  J. — In  this  case,  the  judgment- 
debtor  is  the  appellant.  It  appears  that  in 
Chyet  1276,  a  suit  was  brought  by  the  ven- 
dor of  the  plaintiff  to  remove  certain  ob- 
structions in  a  pathway;  these  obstructions 
being  described  in  the  plaint  as  a  wall  run- 
ning east  and  west,  the  foundation  of  a  wall 
running  north  and  south,  and  the  closing  of 
a  pucca  drain.  The  pathway  is  described  as 
being  60  haths  in  length  and  4  haths  in 
breadth.  The  plaintiff  obtained  a  decree,  and 
it  is  this  decree  which  we  have  to  construe 
and  execute.  The  decree  is  to  the  following 
effect,  namely  :  "  That  the  defendants  do,  witb- 
'*  in  six  weeks  after  the  service  upon  them  of 
"  this  decree,  remove  the  obstruction,  and 
"  re-open  the  pathway  or  lane  leading  from 
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rthe  norihwssi  ta<i  of  ihe  plainliFF's  house 
*iiorthw,irils  to  !i  puttHc  road  as  ih?  sami; 
*  existed  befoie  the  commencemenl  of  ihe 
"suitan'l  as  ckiLiJhed  iTHhe  (jlaini."  This 
deciee  ol"  iha  Cuiirt  is.  iherefore,  a  decree  for 
the  petformaiice  ol  a  particular  act  On  thei 
part  of  ihe  lielcndams.  Such  a  decree, 
ifaerefore,  must  he  execute.^  under  the  pro- 
liiions  of  seciLon  soo  of  tnc  Civil  Proce- 
dure Code  \vhich  enacis  ili.it  i  "  If  the  decree 
"be  for  anj  specilic  moveable,  or  for  the 
"performance  of  any  contiact,  or  for  the 
'•  performance  of  any  other  particular  act, 
"  ii  shall  be  enforced  by  the  seizure,  if  prac- 
"ttcible,  of  ihe  specific  moveable,  and  the 
"  delivery  thereof  to  ihe  party  lo  whom  i| 
"  sbill  hive  been  adjmdged."  or,  as  in  this 
Ease,  whete  the  decree  has  been  for  the  per- 
formance of  a  pariicular  act,  '■  by  the  im- 
'■  prisonment  of  the  party  against  whom  the 
■'  ilecree  is  made,  or  by  attaching  his  pro- 
"pertv,  and  keeping  the  same  under  attach- 
"meni  until  further  order  of  the  Court,  or 
■'by  both  imprisonment  and  atiachment,  if 
"  necessary." 

The  Lower  Appellate  Conri  in  its  judgment 
says  that  the  judgment- debtor  baa  for  monibs 
been  able  to  beep  the  decree-holder  out  of 
his  rights  by  trying  every  manceuvre  possi- 
ble in  the  e.tecijiion-deparitnem.  The  Judge 
then  goes  on  to  say  that  the  case  has  been 
before  his  predecessor  twice  in  appeal,  and 
that,  on  both  occasions,  the  order  of  the  first 
Court  was  upheld  He  then  animadverts  on 
the  conduct  of  the  pleader  who  appeared 
before  bim,  and  of  the  Ameen  deputed  to 
execute  the  decree ;  and  he  then  states  that 
ihe  objections  of  the  debtor  had  been  fully 
consideiod  by  his  predecessor,  and  that  the 
appeal  must  be  dismissed  with  costs. 

In  special  appeal,  it  is  contended  that  the 
decree  simply  ordered  the  performance  of  a 
panicalar  act  by  the  defendant,  and  that  the 
Courts  below  had  no  authority  under  the  de- 
cree "and  the  Procedure  Code  to  order  the 
destraftion  of  the  building  by  the  Nazir  of 
the  Court 

We  think  that  this  objection  must  prevail. 
Under  the  section,  the  only  way  in  which 
thU  decree  can  be  executed  is,  as  already 
observed,  by  the  imprisonment  of  the  parly 
»giinst  whom  the  decree  is  made,  or  by  at- 
taching his  property,  or  by  both  imprison- 
ment and  attachment  of  property  if  ne- 
cessary. 

The  order  of  the  Judge  must,  therefore, 
be  reversed,  *nd  this  appeal  decreed,  but 
witboat  costs. 

VoL  xvm. 


Rulings. 


•83 


The  igih  July  1872, 

Present': 

The  Hou"ble  V.  B.  Kemp  and  F.  A.  Glover. 


Jnrisdiction— Sniftil  Cause  Court — Special  Ap- 
peal—DanuiKes — Unsuccessful  claim  to  at* 
tached  Property — PayiqeDt  to  save  Sate. 

Case  No.  117^  of  1871. 

Special  ipptal from  a  decision  paxs(4  iy  the 
Judge  of  Beerbhoont.  dated  Ihe  j/i/  July 
iSyi,  rei'irsing  a  decision  of  the  Moomlff 
of  Cfiowltev  Kandrah,  dated  Ihe  ajM 
Wtarch  i.tji. 

Posrsuitum  Chunder  and  others  (Plaintiffs), 
Appellants, 


Gour  Soonder  Pandey  and  others 
(Defendants),  Hespondeuls. 

Baboo  Motee  Lall  Mookerjee  for  AppellaMs. 
Baboo  Mohinee  Mohan  Rsy  for  Respondents. 

A  suit  for  money  paid  by  an  unsucceasful  claimant, 
under  section  146,  ActVrfl.  of  1^59,  in  order  lo  save 
from  sate  his  shareof  an  estate  which  hidtipen  attached 
in  cuecution  ol  a  decree,  15,111  reility,a  suit  for  damages, 
and  (the  value  being;  ba)o«r5oo  rupees)  is  in  the  nature 
of  a  Small  Cause  Court  suit  in  which  no  special  appeal 

Glover,  J.—V/t  think  that  this  special 
appeal  must  be  dismissed  with  costs  00  tbe 
preliminary  objection  which  is  made  by  the 
vakeel  for  the  special  respondent.  The 
plaintiff,  it  appears,  bought  a  small  fraction 
of  an  estate  from  one  of  the  defendants; 
another  of  the  defendants  attached  that 
share  in  satisfaction  of  a  decree  of  his  otth, 
on  which  the  plaintiff  made  a  claim  under 
section  246  of  the  Coile  of  Civil  Procedure, 
and  obtained  its  release  The  defendant 
took  out  execution  again  afterwards  against 
the  same  property,  and  the  pUinliS  again 
put  in  a  claim,  but,  this  time,  was  unsuccess- 
ful, and,  in  order  to  save  his  property  from 
sale,  the  plaintiff  had  lo  pay  the  sura  due 
under  the  decree,  namely,  359  rupees. 

He  now  sues  to  recover  these  339  rupees. 
It  is  clear,  we  think,  that  this  is  a,  suit  fot 
damages,  the  plaintiff,  by  that  payment, having 
been  endamaged  to  the  exient  of  359  rupees 
in  order  to  secure  from  sale  the  property 
which  he  had  purchased,  and  this  being  qt), 
and  the  value  being  under  500  rupees,  the 
suit  is  in  the  nature  nf  a  small  Cause  Court 
suit,  and  DO  special  appeal  will  lie.  We 
have  been  referred  to  a  case  in  Vol.  VII,,' 
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Weekly  Reporter,  page  383,  but  that  was  an 
entirely  different  jcase.  In  that  case,  it  was 
ruled  that  a  suit  for  contribution  was  not  in 
the  nature  of  a  Small  Cause  Court  suit ;  but 
this  is  a  case  of  an  entirely  different  nature. 


Rulings.       [Vol.  XVni 


The  19th  July  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Jumdiction  (of  Civil  Court)-Ma?istrate's  Or- 
der  under  8. 320,  Code  of  Criminal  Procedure— 
Rigrht  of  Water— Possession. 

Case  No.  197  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Hooghly,  dated  the 
nth  September  iS'ji,  affirming  a  decision 
of  the  Moonsiff  of  Oolooberiah,  dated  the 
20th  February  iSyr, 

Ram  Kristo  Sircar  (one  of  the  Defendants) 

Appellant, 

versus 

Sheik  Kaloo  and  others  (Plaintiffs), 
Respondents, 

Baboo  Hem  Chunder  Banerjee 
for  Appellant. 

Buhoos  Sree  Nath  Doss  and  Bhowany  Churn 
Dutt  for  Respondents. 

T^J^^J^K  "?  ""^  ^Y  ''^'^'^  ""^  *"  «^<>«'-  passed  by  a 
SS"'^H^¥'.*''*^*  ""f*^.^  s,  320,  Code  ofCriminal  Pro- 
c^ure,  dec&nngr  a  certain  nver  to  be  a  public  thorouffh- 

SS'nfhli^''*''*  't  declared  that  plaintiffs  are  entitled 
with  others  to  use  the  water  of  the  said  river  by  raisin? 

^ll*^n?'r^™\l"  ^Y'  ^1^^^  ^^"^  ^^'^^^  «  heretofore! 
jnll  not  he  in  the  Civil  Court,  the  only  way  in  which 

S«P^.P"Jy  Magistrate's  order  can  be  Rof  rid  of  In 
Je  Civil  Court  beinfr  by  distinct  proof  of  plaintiffs'  title 
to  exclusive  possession  of  the  right  of  water  claimed. 

Glover,  J.— The  point  involved   in  this 
se  is  one  of  considerable  importance,   and 

we  have  taken  time  to   consider  what  our 

decision  should  be. 

The  plaintiffs  come  into  Court  to  get  rid 
of  the  effect  of  an  order  passed  by  the 
Deputy  Magistrate  under  section  320  of  the 
Criminal  Procedure  Code,  and  to  have  it 
declared  that  they  are  entitled  with  others 
to  use  the  water  of  the  Kanoonuddee  by 
raising  bunds  or  dams  in  the  bed  of*  the 
stream  as  heretofore. 

And  the  first  question  is  whether  such  a 
suit  will  lie  in  the  Civil  Court, 


The  objection  was  taken  by  the  defend:^ 
in  both  ihe  Courts  below,  but  was  decide 
against  them,  as  it  appears  to  us,  with* 
any  clear  understatiding  on  the  part  of  eif 
Moonsiff  or  Subordinate  Judge  as  to 
the  nature  of  the  objection  was. 
Moonsiff  says  that,  inasmuch  as  sc,, 
320  provides  for  a  suit  in  the  Civil  C< 
to  establish  rights  against  an  order  pa 
by  a  Criminal  Court,  therefore,  the  prt. 
suit  lies,  and  the  Subordinate  Judge  coi 
to  the  same  conclusion  in  even  a  more 
mary  manner. 


We   are  of  opinion  that  the  objection  'm 
a  valid  one,  and  must  be  allowed. 

The  Deputy  Magistrate  who  decided  die 
case  under  section  320,  Code  of  Crimintf 
Procedure,  against  the  present  plaintiffs,  dii| 
so  on  the  ground  that  the  Kanoonuddee  wafe 
a  running  stream  open  to  the  use  of  all,  and 
that  the  plaintiffs  had  no  right  to  dam  it  ujt 
to  the  exclusion  of  the  public. 

This  decision  may  have  been  right  or 
wrong,  but  it  was  one  which  the  Depot/ 
Magistrate  was  competent  to  give,  and,  under 
section  320,  the  only  way  in  which  it  could 
be  got  rid  of  was  by  the  plaintiffs  proving 
in  a  competent  Court,  /'.  e„  Civil  Court,  that 
they  were  entitled  to  exclusive  possession 
of  the  right  of  water  claimed. 

The  only  question,  therefore,  which  the 
Civil  Coyrt  could  determine,  and,  by  its 
determination,  do  away  with  the  effect  of 
the  Deputy  Magistrate's  order,  was  the  right^ 
to  •*  exclusive"  possession.  It  could  not 
nullify  the  decision  under  section  310  bf 
declaring  that  the  plaintiffs  had  some  kind 
of  a  right  in  the  water  of  the  river,  bnt 
only  by  judicially  finding  that  the  right  ^ 
clai  med  was  supreme,  and  that  no  one  else  bad 
any  right  at  all. 

Now,  in  this  case,  the  plaintiffs  have  not 
claimed  and  do  not  claim  any  "  exclusive" 
right ;  all  that  they  ask  for  is  a  share  of  the 
water ;  they  do  not  even  claim  the  privilege 
of  entirely  damming  up  the  channel,  forthef 
allege  that  side  openings  were  always  per- 
mitted by  which  water  could  pass  down 
stream  to  the  occupants  of  villages  situated 
below. 

The  plaintiffs,  moreover,  declare  that  the 
inhabitants  of  several  other  villages  are 
interested  in  the  right  claimed. 

There  can,  in  fact,  be  no  doubt  that  the 
right  sought  is  not,  in  any  sense,  an  exclusive 
\\%^Xy  nor  has  any  attempt  been  made  to 
prove  that  any  such  right  ever  existed.  The 
Deputy  Magistrate  has  declared  the  river 
to  be  a  public  thoroughfare  in  the  rains  and 
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kten  to  the  use  of  the  public  at  all  times, 
pd  the  Civil  Court  cannot  interfere  with 
pat  order,  or  declare  what  is  decreed  to  be  a 
lie  highway,  a  private  appanage,  without 
inct  proof  of  the  exclusive  title  of  the 
ies  claiming. 
In  this  case,  the  plaintiffs  set  up  no  such 
Ifle,  and  the  Civil  Court,  therefore,  could  not 
Bitertain  the  suit 

The  appeal  is  allowed,  and  the  decrees 
^  the  Courts  below  reversed.  Under  the 
trtrcumstances,  however,  we  shall  make  no 
iuder  as  to  costs. 


The  19th  July  1872. 
Present : 

The  Right  Hon'ble  Sir  James  W.  Colvile,  Sir 
Barnes  Peacock,  Sir  Montague  E.  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 

;     Peel. 

Evidence — ^Witness  in  other  cases  (Credi- 
bility of;. 

On  Appeal  from  the  Judder  Court  at  Agra. 

Lall  Beharee  Lall 

versus 

Mussamut  Gopee  Beebee  and  others. 

The  Privy  Council,  referring  to  the  generality  of  the 
PrindpalSudderAmeen's  observations  as  to  certain  wit- 
I  aesses>  having^  given  evidence  in  other  cases,  observed 
^  that,  though  it  was  a  legitimate  objection  to  a  man's 
credit  that  he  was  a  professional  witness,  yet  to  state 
broadly  and  generally  that  a  witness  had  given  evidence 
in  othercases,  and  therefore  became  unworthy  of  credit, 
i  could  only  tend  to  increase  the  indisposition  of  respecta- 
ble persons  to  come  into  Court  as  witnesses,  which  was 
one  of  the  ^vocial  evils  of  India. 

TuKiK  Lordships  are  of  opinion  that  no. 
special  ground  has  been' shown  on  which  this 
case  ought  to  be  excepted  from  the  general 
rule  against  disturbing  the  concurrent  judg- 
ments of  two  Indian  Courts  upon  a  pure 
question  of  fact ;  that,  if  this  were  treated  as 
an  exceptional  one,  it  would  be  difficult  to 
apply  the  rule  to  any  future  case. 

The  appellant  brought  his  suit  to  oust  the 
parties  in  possession  on  the  ground  that  he 
became  entitled  to  the  property,  as  next  heir, 
on  the  death  of  one  Bhowanee  Pershad,  who 
died  in  August  1855.  To  make  out  his  title, 
he  had  to  establish  two  facts :  first,  that  he 
stood  to  Bhowanee  Pershad  in  the  relationship 
that  he  alleged  ;  and,  secondly,  that,  being 
joint  in  estate  with  Bhowanee  Pershad,  his 
title,  as  nearest  male  heir,  overrode  the  rights 
of  the  respondents,  the  widows  of  Bhowanee 
Pershad,  and  of  his  two  brothers  who  pre- 
deceased him. 


The  first  issue  has  alone  been  tried,  and 
both  Courts  have  found  that  upon  it  the 
appellant  failed  to  prove  his  title,  which  was 
founded  on  the  allegation  that  he  and  Bhow- 
anee Fershad  were  descended  from  a  common 
ancestor,  one  Lalloo  Mull,  the  former  being 
the  grandson,  the  latter  the  great-grandson 
of  that  person. 

It  may  be  observed  that  the  appellant  came 
into  Court  with  a  considerable  presumption 
against  him,  arising  from  the  fact  that  he 
had  slept  on  his  alleged  rights,  and  failed  to 
bring  his  suit  for  twelve  years  after  the  deci- 
sion of  the  Collector  in  the  proceeding  for 
the  mutation  of  names,  wherein  this  question 
of  heirship  was  raised. 

Both  Courts  have  concurred  in  treating 
the  oral  testimony  adduced  by  him  as  un- 
trustworthy. They  have  weighed  the  effect  of 
the  proceeding  before  the  Magistrate  in  1844, 
and  of  the  circumstances  proved  concerning 
the  dwelling-houses  of  the  parties,  and  have 
come  to  the  conclusion  that  these  ought  not 
to  turn  the  scale  in  the  appellant's  favor. 
It  is  obvious  that  the  weight  to  be  given  to 
the  latter  circumstances  is  a  question  which 
Judges  in  India  are  far  more  competent  than 
their  Lordships  can  be,  to  determine. 

Their  Lordships,  moreover,  are  prepared 
to  say  that,  if  they  were  trying  the  case  as 
a  Court  of  first  instance,  they  would  have 
thought,  upon  the  evidence  before  them,  that 
the  appellant  had  failed  to  prove  his  title  as 
alleged,  though  they  might  have  hesitated  to 
assert  that  there  was  no  relationship  between 
the  parties,  or  that  the  case  of  the  defend- 
ants on  that  point  was  wholly  true. 

In  these  circumstances,  they  can  only  hum- 
bly advise  Her  Majesty  to  dismiss  this  ap- 
peal with  costs. 

They  wish  further  to  observe,  with  refer- 
ence to  the  elaborate  and  ingenious  criticism 
to  which  the  judgment  of  the  Principal 
Sudder  Ameen  has  been  subjected  in  this 
case,  that  the  only  objection  to  that  judgment 
which  they  would  be  inclined  to  take,  is  to 
the  generality  of  his  observations  as  to  cer- 
tain witnesses  having  given  evidence  in  other 
cases. 

It  is  no  doubt  a  legitimate  objection  to  a 
man's  credit  that  he  is  a  professional  witness; 
but  to  state  broadly  and  generally  that  a 
witness  has  given  evidence  in  other  cases, 
and  therefore  becomes  unworthy  of  credit, 
can  only  tend  to  increase  that  indisposition 
of  respectable  persons  to  come  into  Court  as 
witnesses,  which  is  one  of  the  social  evils  of 
India. 
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The  20th  July  1872. 

Preseni  : 

The  Hou'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Review  of  Predecessor's  Judgement — Second 
Application  after  90  days — Jurisdiction. 

In  the  Matter  of 

Sreenath  Chowdhry,  Petitioner^ 

versus 

Kritalto  Moyee  Dossee,  Opposite  Party, 

Bahoo  Beana  Churn  Bantrjee  for  Petitioner. 

Baboc  Ramanatk  Bose  for  Opposite   Party. 

Where  a  second  application  for  review  of  a  judgment 
passed  by  a  Sub-Jud^e  was  admitted  by  his  successor 
aftel"  the  expiry  of  go  days  from  the  rejection  of  the 
first  application,  without  a  findings  that  any  just  and 
reasofvable  cause  was  shown  for  such  admission,  held 
that  the  Subordinate  Judpe,  in  reversing^  the  decision  of 
his  predecessor,  had  acted  without  jurisdiction. 

Kempy  J. — This  rule  must  be  made 
abaolnte.  h  appears  that  the  original  de- 
cision in  this  case  was  passed  on  the  3rd 
of  Sdptember  1870.  On  the  22nd  of  April 
1871,  an  application  for  review  of  that  judg- 
ment was  rejected,  and  on  the  26th  of  July 
1871,  or  more  ihan  90  days  after  the  former 
application  being  rejected,  a  second  appli- 
cation was  made  to  another  Sub.)rdinate 
Judge,  who.  on  the  25ih  of  January  1872, 
admitted  the  review,  and  reversed  the  deci- 
sion of  his  predecessor,  namely,  the  decision 
of  the  3rd  of  September  1870.  We  think 
that  the  Subordinate  judge  had  no  jurisdic- 
tion to  entertain  the  application  for  review 
presented  on  the  26ih  of  July  1871,  under 
the  Full  Bench  ruling  reported  in  Volume 
ik".,  Weekly  Reporter,  page  181.  The  ap- 
plication in  question  not  having  been  made 
within  90  da}s  from  the  date  of  the  order 
against  which  it  was  preferred,  and  the  lower 
Court  having  failed  to  find  that  any  just 
or  reasonable  cause  was  shown  for  the  ad- 
mission of  the  review  after  the  expiry  of 
90  days,  therefore,  according  to  the  ruling  of 
the  Full  Bench  which  has  been  followed  in 
another  decision  published  in  Volume  XL, 
page  22,  the  Subordinate  Judge,  in  reversing 
the  decision  of  his  predecessor,  acted  without 
jurisdiction.  His  decision  must,  therefore, 
be  reversed  with  costs. 


The  20th  July  1S72. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glowr, 

Judges, 

Appellate  Court — Costs  of  first  Court 

Case  No.  2  of  1872. 

Application /or  review  0/  judgment  pussd^ 
on  the  yth  0/  Hi  arch  18^2  in  Miscell(at*\ 
ous  Appeal  No.  ly  of  iSyj. 

Mothoora  Mohun  Roy  and  others  (Dec^e^ 
holders).  Petitioners, 

versus 

Hury  Kishore  Roy  and  others  (Objectors^ 

Opposite  Party, 

Mr,   Lowe    and    Baboo    Sreenath   Baturja 

for  Petitioners. 

I 

Baboos   Doorga    Mohun    Pass  and  N%M\ 
Chunder  Sein  for  Opposite  Parly. 

Section  360,  Act  V 11 1 .  of  1 S59,  only  requires  the  Jadft| 
of  an  Appellate  Court  to  state  in  his  decision  by  M\ 
parties  (and  in  what  proportions  if  necessary)  the oo^j 
of  the  original  suit,  which  he  must  take  for  granted, ai« | 
to  be  paid ;  but  not  to  go  into  particulars,  or  appeal 
to  his  judgment  a  schedule  setting^  forth  the  dilfemt 
items  which  make  up  the  costs  of  the  first  Court. 

Decision  in  17  VV.  R.  445  set  aMde  on  review. 

Glover,  J. — This  case  was  decided  by  b 
on  the  6th  of  March  last  in  favor  of  the 
object'>r  (judgment- debtor). 

We  have  since  had  the  case  re  argued  cat 
review,  and  are  of  o[)inion  that  our  fonwr 
decision  as  to  the  necessity  of  spccificailt 
mentioning  in  the  schedule  of  the  Appellatfr 
Court's  decree  the  costs  thai  were  10  bt' 
paid  in  respect  of  the  original  suit  in  ite 
Court  of  first  instance!  was  wrong. 

Section  3^0,  Code  of  Civil  Procedure,  does 
not  do  more  than  require  ihe  Judge  of  the 
Appeal  Court  to  state  in  his  decision  b)  wbit 
parlies  (and  in  what  proportions,  if  necessary) 
the  costs  of  the  original  suit  are  to  be  paid. 
He  is  not  bound  to  go  into  particulars,  or  ap- 
pend to  his  judgment  a  schedule  setting fcw« 
the  different  items  which  make  up  the  cos^ 
of  the  first  Court.  He  takes  the  amoaoi 
of  costs  for  granted — indeed,  he  could  not  do 
otherwise — and  decides  who  is  10  pay  ^^"^ 

This  the  Judge  undoubtedly  did,  and,  (» 
furtlier  consideration,  we  think  that  this  was 
all  that  the  law  bound  him  to  do. 

The  decree  of  this  Court  of  the  6ih .« 
March  last  is  set  aside,  and  a  fresh  decree 
passed,  upholding  ihe  Judge*s  decision  « 
the  2nd  October  1871,  and  dismissing  "i* 
special  appeal  No.  17  of  1872  with  costs. 
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The  22nd  July  1872. 

Present : 

Hic    Hon'ble     Sir    R.    Couch,    A7.,    Chief 
Justice,  and  the  Hon'ble   H.   V.   Bay  ley, 
Judge, 

Usue — Averments — Admission  —  Jurisdiction  — 
Mort^ag^e  lien  (Enforcement  of)  — Suit  for 
Immoveable  Property. 

Case  No.  14-3  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  ijth  April  iSji. 

Musst.  Ahmedee  Begum  and  others 
(Defendants),  Appellants ^ 

versus 

Dabee  Persaud  and  others  (Plaintiffs), 

Respondents. 

Mr,  C.  (rregoy  and  Moulvee  Murhamut 
H ossein  for  Appellants. 

Baboos    Sreenath    Doss^    Mohesh     Chunder 
Chowdhry,    and    Dabendro   Narain   Base 
I       for  Respondents. 

,       Averments  upon  which  no  issue  is  framed  must  be 

ukea  to  be  admitted. 
I        A  suit  for  the  enforcement  of  a  mortgfage-Uen  and  for 
I    a  decxee  that  the  money  due  be  realized  from  the  pro- 
I     l»«rty,  is  a  suit  for  tin  moveable  property,  and  must  be 
I     brought  in  the  Court  within  the  jurisdiction  of  which  the 

property  is  situated. 

Couch,   C.J, — This  appeal   must   be  dis- 
missed.     The  decree  of  ihe  lower  Court  is 
right.      We    think  we  must  take  it  that  the 
naorigages  under  which  the  plaintiff  claims 
were   really    executed,    and    were    bond-fide 
transactions,   because,    supposing    that    the 
words  in  the  defendant's  written  statement, 
'  liic  mortgages  created  by  those  bonds  are 
**insut!icienl  and  unjust,"  may  be  read  as  a 
tleniai  of  the  making  of  the  mortgages,  and 
as  raising  a  question  of  the  bona  fides  of  those 
transactions,  we  must  see  what  was  done  at 
ihe  settlement  of  issues.     If  the  defendant 
really  intended  by  this  portion  of  the  written 
statement  10  raise  such  a  question,  she  might 
liave  requested  the  lower  Court  10  frame  an 
issue  upon  it.     I'he    plaintiff   would    then 
nave  had  notice  of  such  a  question  being 
raised,  and  might  have  produced  evidence 
^P^^  U,  and    satisfied    the   Court   that   the 
morigages  were  bond-fide  transactions.      As 
^  Buch  issue  was  raised  at  the  first  hearing, 
^«  must  take  it  that  such  a  case  was  not  put 
forward  by  the  defendant  so  as  to  make  it 
JiecesKiry  for  the  plaintiff  to  give  any  evi- 


dence on  the  point.  It  was  said  by  the 
Judicial  Committee  in  a  suit  tried  before  the 
Code  of  Civil  Procedure,  9  Moore  301,*  that 
ihey  cannot  apply  to  pleadings  in  Indian 
Courts  the  strict  rule  that  averments  not 
traversed  must  be  taken  to  be  admitted ;  but 
where,  in  a  suit  tried  under  that  Code,  issues 
have  been  settled,  averments  upon  which  no 
issue  is  framed  should  be  taken  to  be  admit- 
ted, as  the  Court,  before  proceeding  to  frame 
and  record  the  issues,  is  directed  to  inquire 
and  ascertain  upon  what  question  of  law  or 
fact  the  parties  are  at  issue.  If  there  is  any 
mistake  or  omission,  the  Court  may,  at  any 
time  before  the  decision,  amend  the  issues  or 
frame  additional  issues.  The  defendant,  there- 
fore, cannot  now  take  the  objection  and  by  his 
pleader  say  :  '*  The  deeds  were  not  executed 
**  at  all ;  there  is  not  a  tittle  of  evidence  on 
*'  the  record  to  show  that  they  were  exe- 
"cuied."  To  allow  such  an  objection  to  be 
taken  now  would  lead  to  great  injustice. 
We  must  take  it  that  the  mortgages  on  which 
the  plaintiff  claims  are  good,  and  that  the 
question  between  the  parties  was  that,  upon 
which  ihe  Subordinate  Judge  has  decided. 
The  case,  therefore,  resolves  itself  into  this. 
The  plaintiff  has  a  right  as  mortgagee. 
7'he  defendant  is  a  purchaser  under  a  sale 
in  execution  of  a  decree  of  the  Patna  Court. 
It  is  admitted  that  the  property  sold  was 
not  within  the  local  limits  of  the  Patna 
Court.  Alihough  th^t  Court  might  make  a 
decree  for  the  payment  of  the  mortgage-debt 
against  the  mortgagor  personally,  and  might 
execute  that  decree  by  sending  it  to  the 
Bhaugulpore  Court,  where  the  mortgaged 
property  was,  and  having  it  attached,  yet  it 
could  not  make  a  decree  declaring  the  liabi- 
lity of  the  mortgaged  property.  The  title 
conferred  bv  the  sale  in  execution  of  the 
decree,  was  not  a  title  under  the  mortgage, 
but  under  an  attachment  in  execution  of  a 
simple  money-decree.  A  suit  for  the  en- 
forcement of  a  mortgage -lien,  and  for  a  de- 
cree that  the  money  due  be  realized  from 
the  property,  is  a  suit  for  immoveable  pro- 
perty, and  must  be  brought  in  the  Court 
within  the  jurisdiction  of  which  the  pro- 
perty is  situated,  namely,  the  Bhaugulpore 
Court.  The  defendant  is  not  in  the  position 
of  an  assignee  of  the  mortgage  to  Lootf  Ali 
Khan.  It  she  were,  the  question  should  be 
one  of  priority  of  mortgages  as  between  her- 
self and  the  plaintiff;  and  if  she  had  a  pri- 
ority, it  would  be  only  in  respect  of  Rs.  i,cxx> 
as  regards  one  of  the  properties. 

*2  W.  R.,  P.  C,  19;  Suth.  P.  C.  Cases  485. 
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As  the  case  stands,  the  decree  of  the 
Subordinate  Judge  is  a  right  decree,  and  the 
appeal  must  be  dismissed  with,  costs. 


The  23rd  July  1872. 

Present : 

The   Hon'ble   Sir   R;    Couch,    A7.,    Chief 
Jusiice,  and  the  Hon'ble  H.  V.   Bayiey, 
Judge. 

Procedure— Misjoinder— Multifariousness— 

Issue. 

Case  No.  277  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Purneahj  dated 
the  6th  September  1871. 

Irarit  Nalh  J  ha  (Plaintiff),  Appellant, 

versus 

Baboo  Roy  Dhunput  Singh  Bahadoor  and 
others  (Defendants),  Respotidents. 

The  Advocate-General  and  Baboo  Taruck 
Nath  Sein  for  Appellant. 

Mr,  R.  T,  Allan,  Baboo  Sreenath  Doss, 
and  Moonshee  Mahomed  Yusuf  for  Re- 
spondents. 

Where  a  talookdar  brought  a  suit  against  the  zeniin< 
dar  and  the  several  purchasers  to  set  aside  the  sales  to 
them  respectively  of  ^weputnee  talooks  sold  for  arrears 
of  rent  due  separately  upon  each,  and  the  defendants  at 
the  earliest  possible  time  put  in  a  plea  of  misjoinder, 
the  Judge  not  only  found  an  issue  upon  it,  but  other 
issues  upon  the  question  of  fact  involved  in  the  suit,  and, 
after  tatcing  the  evidence  upon  the  different  issues,  dis- 
missed the  suit  upon  the  ground  of  misjoinder  :  Held 
that  the  Judge  was  right  in  having  done  so. 

Couch,  C,J. — The  plaintiff  in  this  case 
held  five  talookas  under  five  putnee  poltahs 
from  the  same  zemindar,  and  it  appears  from 
the  admission  of  the  plaintiff's  pleader,  the 
correctness  of  which  is  not  disputed,  that 
these  were  separately  sold  for  arrears  of  rent 
due  separately  upon  each.  The  plaintiff  now 
sues  to  set  aside  the  sales,  and  to  be  restored 
to  the  possession  of  the  property. 

Now,  as  regards  the  zemindar- defendant, 
there  were  five  separate  causes  of  action ; 
there  was  a  cause  of  action  in  respect  of  each 
talooka.  Although  one  or  more  than  one 
might  have  been  properly  sold,  it  by  no 
means  followed  that  ail  were. 

If  it  were  not  necessar)  to  join  other  per- 
sons in  the  suit,  it  would  be  a  case  in  which 
the  Code  of  Civil  Procedure  would  have 
allowed  one  suit  to  be  brought,  because  sepa- 
rate  causes   of    action   by  and  against  the 


same  parties  may  be  joined  in  the  same  suit- 
subject  to  the  entire  claim  being  within  the 
jurisdiction   of  the  Court,  but  here  it    waa' 
necessary  to  join  the  other  defendants  wbO: 
were  purchasers  of  different  talookas.     Widx 
regard  to  them,  the  causes  of  action  and  the:] 
plaintiff's  right  to  recover  possession  of  the 
properly  were. separate.     Here  we  have,  a»^ 
against  the  defendants,  the  purchasers,  sepa-> 
rate  suits  upon  separate  causes  of  action  put- 
into  one  suit,  and  the  decisions  of  this  Court 
are  clear  that  this  is  not  proper.     Sir  Barnes 
Peacock  in  the  Full  Bench  Ruling  reported 
at  i5age  16,  Vol.  VllL,  W.R.,  gives  reasons,  m 
which  we  concur,  why  it  should  not  be  allow* 
ed ;  and  he  says  that,  when  a  plaint  <^  this 
nature  is  presented,  it  ought  to  be  rejected. 
Here  the  plaint  was  not  rejected.     The  de- 
fendants were  not  present  at  that  stage  of 
the  suit,  and  could  not  take  the  objection. 
The   plaint   having   been   received,   all  the 
defendants  at  the  earliest  possible  time,  in- 
cluding the   zemindar,   objected   that  they 
ought  not  to  be  joined   in  one  suit.    The 
objection  being  taken,  the  Judge  properlj 
framed     issue     upon     it.     He     not    only 
framed  that  issue,  but  other  issues  upon  the 
questions  of  fact  involved  in  the  suit.    We 
are  not  prepared  to  say  that  this   was  an 
erroneous  course.     The  Judge  might  have 
felt   doubtful   whether   his   decision  on  the 
point  of  n)uliifariousness,  if  appealed  against, 
would   stand,   and,  if   it   did   not,  the  case 
would  be  remanded  to  be  tried  on  its  merits. 
Probably,  he  thought  the  better  course  was 
to  take  the  evidence  bearing  upon  the  dif- 
ferent issues,  and  then  to  give  his  judgment. 
Having  done  this,  he  decided,  as  he  might 
have  done  in  the  first  instance,  that  the  suit 
ought  to  be  dismissed  upon  the  objection  of 
misjoinder.     It  was  contended  by  the  learned 
Advocate-General    that    the   Judge,   having 
taken  the  evidence,  ought  not  to  have  dis- 
missed the  suit  upon  that  objection  ;  that 
apparently,  no  mischief  had  been  done  by 
joining  the  parties  in  one  suit ;  and  that  the 
present  respondent  should  not  be  allowed  to 
retain  the  decision  which  has  been  given  in 
his  favor.     We  think  this  argument  cannot 
have  effect.     The  respondents  had  no  power 
to  compel  the  Judge  to  try  singly  the  issue 
whether  there  was  a  misjoinder  of  claims. 
If  he  thought  it   proper   to   take   evidence 
upon  all  the  issues,  the  respondents  could  not 
prevent  it.     It  is  said  that  they  could  have 
come  to  this  Court,  but  this  Court  certainly 
would  not,  in  the  exercise  of  its  supervising 
power,  interfere  in  that  stage  of  the  proceed- 
ings.    The  defendants  took  the  objection  at 
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le  proper  time,  and  the  judgment  which  the 
fndge  gave  after  hearing  the  evidence  must 
considered  as  if  it  was  given  at  ihe  pro- 
M  lime,  and  as  if  he  had  rejected  the  plaint 
in  its  being  first  presented  to  him.  When  a 
plaint  which  ought  to  be  rejected  is  received 
\j  the  Court,  and  it  is  afterwards  found  that 
le  plaint  onght  to  have  been  rejected,  the 
proper  course  is  to  dismiss  the  suit  as  has 
jn  done  here.  Then,  as  regards  any  costs 
[irhich  the  plaintiff  may  have  been  put  to  by 
[tile  taking  of  the  evidence,  it  seems  that, 
lifter  the  objection  of  misjoinder  had  been 
|taken  by  the  defendants,  and  an  issue  raised 
[Upon  it,  the  pleader  for  the  plaintiff  deliber- 
ately insisted  on  his  right  to  proceed  in  this 
-suit  against  all  the  separate  purchasers. 

We  dismiss  the  appeal  and  confirm  the 
judgment  of  the  lower  Court  with  costs. 
Our  judgment  will  not  prejudice  the  right 
of  the  plaintiff  to  bring  his  suit  in  the  pro- 
per form. 


The  24th  July  1872. 
Present : 

The  Ilon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Charter,  s.  15— Power  of  High  Court— Jurisdic- 
tion. 

In  the  iMatter  of 

Issur  Chunder  Poddar 

versus 

Shoshee  Dnur  Sen,  Opposite  Parly. 

Baboo  Mohendro  Lai  Mitter  for  Petitioner. 

Baboos  Bhowanee  Churn  Dull  and  Bung- 
shee  Dhur  Sen  for  Opposite  Party. 

Pfr  Glover,  y. — ^The  Hijfh  Court  will  only  interfere 
oodcE  s.  15  of  the  Charter  when  it  is  shown  that  a  lower 
tourt  has  either  declined  or  has  improperly  exercised 
lorisdiction. 

Glover,  J. — We  think  that  this  rule  should 
be  discharged  with  costs.  There  are  many 
circumstances  connected  with  the  decree- 
liolder's  action  which  would  of  themselves 
"Jake  it  extremely  doubtful  whether  this 
Court  would  be  justified  in  exercising  its  ex- 
traordinary powers  under  section  15  of  the 
Charier  in  his  behalf,  but  it  is  not  necessary 
to  decide  the  question  on  this  point. 

This  Court  will  only  interfere  under  sec- 
tion 15  when  it  is  shown  that  a  lower  Court 
^}^  eiiher  declined  or  has  improperly  exer- 
cised jurisdiction.     And   the   Moonsiff  did 


neither.  He  may  have  been  wrong  in  his 
view  of  the  law,  but  he  did  not  refuse 
jurisdiction.  He  held  that  the  tenure,  having 
been  already  sold  previous  to  the  decree- 
holder's  decree,  could  not  be  re-sold  in  execu- 
tion, but  that  he  had  no  jurisdiction  to  order 
the  sale,  if  such  sale  was  legal. 

The  point  has,  on  more  than  one  occasion, 
been  decided  by  Division  Benches  of  this 
Court  (11  Weekly  Reporter,  pages  23  and 
402). 

We  may  remark  that,  in  this  particular 
case,  the  petitioner  had  a  complete  remedy 
under  the  provisions  of  Regulation  VIII.  of 
1819. 

Miller,  J. — I  concur  in  discharging  this 
rule.  The  circumstances  of  the  case  are 'not 
such  as  to  justify  our  interference  under  sec* 
tion  15.  1  express  no  opinion  upon  the  limits 
of  our  jurisdiction  under  that  section. 


The  24th  July  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge. 

Sale  in  execution — Auction-purchaser— Inchoate 
Owner  (Payments  made  by)— Priority, 

Cases  Nos.  210  and  232  of  1871. 

Regular  Appeals  from  a  decision  passed 
by  the  Subordinate  Judge  of  Bhaugul^ 
pore,  dated  the  ^th  July  iSyi. 

Rajah  Hossein  Buksh  Khan  (Defendant), 

Appellant, 

versus 

Baboo  Roy  Dhunpnt  Sing  Bahadoor  (Plaint- 
iff), Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Sreenath  Dois 
and  Rashbeharee  Ghose  for  Respondent. 

Plaintiff,  the  inchoate  owner  of  an  estate  purchased 
by  him  at  a  sale  in  execution  of  a  decree  ag-ainst 
it,  was  held  justified,  whilst  the  proceedings  with 
rejfard  to  the  validity  of  the  sale  were  pending-,  in 
preserving:  the  estate  from  sale  to  another,  whether  for 
arrears  of  Government  revenue  or  for  the  amount  of  a 
decree  for  which  the  estate  had  been  attached,  and  when 
the  sale  to  him  was  set  aside  and  restored  to  A,  entitled 
to  be  repaid  any  amounts  bond  fide  paid  by  him  for  the 
preservation  of  the  estate.  If  A  made  any  arrang^ement 
with  mokurrureedars  by  which  the  latter  stipulated  to 
pay  the  Government  revenue  for  him,  plaintiff  could  not 
recover  from  the  mokurrureedars,  there  being  no  priority 
between  him  and  them.  His  remedy  was  against  A, 
who  again  had  his  remedy  against  the  mokurrureedars. 
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Couch,  C.J . — The  case  of  the  plaintiff  in 
this  suit  was  that,  on  the  loth  December 
1869,  he  became  the  purchaser  of  an  8-anna 
share  in  Pergunnah  Kujrah,  which  w.is  sold 
by  the  Court  at  an  auciiun-sale  in  execution 
of  a  decree  obtained  by  Motee  Lall  Dhur 
against  Maharanee  Wazeerunnissa,  and  after 
her  demise  against  the  defendant  Rajah 
Hossein  Buksh  Khan,  and  that  an  objection 
was  preferred  by  Rajah  Hossein  Buksh 
Khan  to  the  validity  of  the  sale,  and  the 
case  remained  pending  for  a  long  time,  and 
that,  whilst  the  case  was  so  pending,  the 
8>anDa  share  was  about  to  be  sold  for  a  rei\li- 
zation  of  Government  revenue,  and  plaintiff 
paid  the  instalments  of  revenue  for  the 
months  of  January,  March,  and  June  1870, 
the  details  of  which  are  given  at  the  end 
of  the  plaint.  The  plaint  also  stated  that, 
during  the  pendency  of  the  proceedings 
with  regard  to  the  validity  of  the  sale,  the 
8-anna  share  was  advertized  for  sale  by  the 
Court  of  the  Moonsiff  of  Soorujgurrah  in  a 
suit  in  which  a  decree  had  been  obtained  by 
Ram  Prosad  Dass;  and  the  plaintiff,  in 
order  to  protect  the  estate,  made  an  objection 
to  that  sale,  but  the  objection  having  been 
disallowed,  he,  in  order  to  prevent  the  sale  in 
that  execution,  had  paid  the  amount  of  that 
decree.  The  sale  to  the  plaintiff  was  set 
aside  by  an  order  of  the  Court  made  on  the 
13th  of  August  1870,  and  he  claimed  to  be 
repaid  by  the  defendant.  Rajah  Hossein 
Buksh  Khan,  the  money  which  he  had  so 
paid. 

There  is  no  dispute  with  regard  to  the 
above  facts.  We  will  presently  notice  the 
defence  set  up  in  the  written  statement.  The 
plaintiff,  by  his  purchase  at  the  auction-sale, 
had  acquired  an  inchoate"  right  to  the  pro- 
perty. If  the  sale  had  been  confirmed,  he 
would  have  become  the  absolute  purchaser; 
and  while  the  proceedings  with  regard  to  the 
validity  of  the  sale  were  pending,  he  was 
justified.  Although  he  might  not  be  bound,  to 
protect  the  estate  by  paying  the  Government 
revenue  which  was  due,  and  for  which,  had  it 
not  been  paid,  the  estate  would  have  been 
sold,  and  thus  lost  either  to  himself  or  Rajah 
Hossein  Buksh  Khan  according  to  the  result 
of  the  proceedings  on  the  objection  to  the 
validity  of  the  sale.  So  also,  with  regard  to 
the  payment  of  the  amount  of  the  decree  for 
which  the  estate  had  been  attached.  If  that 
sum  had  not  been  paid,  the  estate  would  have 
been  sold.  The  payments  made  by  the 
plaintiff  were  payments  which  be  might  fairly 
make  in  order  to  preserve  the  estate ;  and 
when  the  sale  was  set  aside,  and  the  property 


restored  to  Rajah  Hossein  Buksh  Khan,  l|| 
ou^ht  to  be  repaid  by  the  latter. 
.  The  defence  set  up  by  the  written  staitj 
ment  was  that  the  liability  for  the  paymea| 
of  the  Government   revenue  was   on  oths^ 
persons,  it  being  alleged  that,  with  regard  ti|| 
6  annas,  there  were  mokurrur cedars ;  and,  ^vid^ 
regard  to  2  annas,  there  was  a  purchas«(^ 
Now,  the  proposition  that  the  liability  of  t&if  j 
payment  of  the  Government  revenue  was  op  | 
the  mokurrur  cedars  cannot  be  supported.     ^^ 
is  true  that,  as  between  Rajah  Hossein  Bubsli 
Khan  and  the  mokurrur  cedars,  ihej  botuii 
themselves  to  pay  the  Government  reveuu% 
but  the  person  liable  to  the  Government  ax^ 
who  was  bound  to  it  to  pay  the  revenue  wa« 
Rajah  Hossein  Buksh  Khan.    He  might,  in  an 
arrangement  made  with  the  mokurrureedars^ 
stipulate  that  they  should  pay  the  revenue 
for  him  ;  and,  if  they  did  not  pay  it,  he  would 
have  a  remedy  against  them  for  not  perform* 
ing    their    agreement.     The   position    theD, 
with  regard  to  the  Government  revenue,  was 
this  :  The  plaintiff  being,  as  we  have  said,  the 
inchoate  owner  of  the  estate,  might  pay  it  in 
the  same  way  as  Rajah  Hossein  Buksh  Khan 
might  have  done ;  and,  if  the  latter  is  now  made 
to  repay  to  the  plaintiff  what  he  paid,  he  will 
have  a  right  t>  get  an  allowance  for  it  in  his 
account  with  the  mokurrtirccdars,  and  will  not 
be  ultimately  a  loser.     The  plaintiff  caocot 
recover  from   the   mokurrurecdars  the  sum 
which  he  has  paid,  because  there  is  no  priority 
between    him    and   them,   whereas,  there  is 
between     the    mokurrurecdars    and    Rajah 
FI ossein  Buksh  Khan.   Therefore,  the  plaintiff 
ought   to   be   repaid  anything  that  he  has 
honestly   paid   for   the   preservation  of  the 
estate. 

With  regard  to  the  purchase  of  the  2-anna 
share,  it  appears  that  Rajah  Hossein  Buksh 
Khan  succeeded  in  setting  aside  the  sale 
of  that  a-anna  share  to  the  person  who,  be 
now  says,  is  the  purchaser.  Certainl}',  it 
is  not  competent  for  him  in  this  suit  to  set 
up  that  there  is  a  purchaser  of  that  when 
he  himself  had  the  sale  set  aside,  and  was 
restored  to  the  possession  of  the  property. 
It  seems  to  us  that  the  plaintiff  is  fairly  and 
equitably  entitled  to  be  reimbursed  the  sura 
which  he  has  paid. 

A  question  has  been  raised  in  the  other 
appeal,  No.  232  of  1871,  whether  the  lower 
Court  was  right  in  refusing  to  allow  to  the 
plaintiff  the  amount  which  had  been  paid 
by  the  mokurrurecdars,  because  the  decree 
wliich  has  been  made  is  only  for  the  balance 
after  deducting  the  sum  which  had  been 
paid  by  them.     We  have  already  pointed  oat 
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[e  reason  why  this  ought  not  to  be  done. 
2e  plaintiff  paid  the  money,  and  appears  to 
^ve  paid  it  bond  fide.  He  was  not  bound 
tde  i>osition  in  which  he  was  as  the  in- 
loate  owner  of  the  estate  to  wait  till  the 
moment,  in  order  to  see  whether  the 
}kurrureedars  would  pay,  and  thus  run  the 
^k  of  the  property  being  sold  for  arrears  of 
Government  levenue.  We  do  not  say 
lat  be  would  have  been  liable  for  the  estate 
^ing  sold  if  the  Government  revenue  had 
been  paid,  but  the  possibility  of  his  being 
Me  would  justify  his  making  the  payment 
^e  think,  therefore,  that  the  appeal  ought  10 
allowed  for  the  full  sum  which  the  plaintiff 
paid.  Rajah  Hossein  Buksh  having  bis 
Imedy  against  the  mokurrureedars. 
The  result  is  that  the  decree  of  the  lower 
)ourt  will  be  altered  by  substituting  for  the 
amount  awarded  by  the  decree  the  sum  of 
Rs.  5.953-7-3.  bearing  the  same  rate  of  interest 
as  the  decree  gives.  The  plaintiff,  Dhunput 
Singh,  must  have  the  costs  of  both  these 
appeals. 


The  25th  July  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarka- 
nath  Miller,  Judges. 

Mesae-profits — Joint  Decree — Partitton — Ex- 
clusive Possession — Presumption. 

Case  No.  84  of  1872. 

Regular  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Purneah, 
doled  the  *^ist  January  iS'j2. 

Baboo  Roy  Luchmiput  Singh  Bahadoor 
(Defendant),  Appellant^ 

versus 

Baboo  Roy  Dhunput  Singh  Bahadoor 
(Plaintiff),  Respondent. 

Bahoos  Mutty  Lall  Mookerjee  and   Bykunt 
Nath  Doss  for  Appellant. 

Bahooi  Romesh  thunder  Mitter  and  Mohiny 
Mohun  Roy  for  Respondent. 

^Uintiff  and  defendant,  two  brothers,  were  liable 
^{"*f  a  joint  decree  for  possession  and  mesne-profits. 
^y  Virtue  of  a  partition  of  the  inheritance  between 
wem,  property,  the  mesne-profits  of  which  had  been 
decreed  to  the  decree-holder,  fell  to  the  defendant's 
txcittsive share  in  126S,  and  remained  io  his  exclusive 
P^^^swsjon  until  1271,  when  the  decree-holder  recovered 
P^^'^^ion  in  execution  of  his  decree.  Plaintiff  now 
5^^  make  defendant  exclusively  liable  for  the  whole 
W  we  mesne-profits  due  to  tho  ^ecree»holder  ^jetw^^n 

Vol.  xvin. 


126S  and  1271 :  FIeld  that  the  defendant's  admission  of 
his  exclusive  possession  between  126S  and  1271  was  not 
sufficient  to  establish  plaintiff's  case,  and  that,  in  the 
absence  of  the  deed  of  partition,  the  division  must  lie 
presumed  to  have  been  made  in  equal  shares  between 
plaintiff  and  defendant. 

.  Mitter,  J. — Wk  are  of  opinion  that  the 
plaintiff  has  failed  to  make  out  his  case,  and 
that  the  decision  of  the  Subordinate  Judge 
ought,  therefore,  to  be  reversed. 

It  appears  that  Mr.  Forbes  brought  a  suit 
against  Baboo  Protab  Singh,  the  commoa 
father  of  the  plaintiff  and  the  defendant  in 
this  case,  for  possession  of  certain  lands.. 
During  the  pendency  of  that  suit.  Baboo 
Protab  Singh  died,  and  the  plaintiff  and  the 
defendant  were  substituted  on  the  record  a^ 
his  legal  representatives.  A  decree  was 
ultimately  passed  in  favor  of  Mr.  Forbes 
on  the  9th  April  i860,  which  was  confirmed 
by  the  High  Court  on  the  19th  March  1865. 
Mr.  Forbes  then  took  out  execution  of  his 
decree  both  for  possession  and  mesne-profits* 
The  mesne-profits,  including  costs,  amounted 
to  Rupees  39,925,  of  which  the  plaintiff  paid 
Rupees  19,960,  and  the  defendant  an  equal 
sum.  The  plaintiff  now  says  that,  since  by 
virtue  of  a  partition,  made  between  him 
and  the  defendant,  of  the  inheritance  left  to 
them  by  their  deceased  father,  Baboo  Protab 
Singh,  the  property,  the  mesne-profits  of 
which  had  been  decreed  to  Mr.  Forbes,  fell 
to  the  exclusive  share  of  the  defendant  in 
the  year  1268,  and  remained  in  his  exclu- 
sive possession  until  the  year  1271,  when 
Mr.  Forbes  recovered  possession  in  execu- 
tion of  his  decree,  the  defendant  is  exclu- 
sively liable  for  the  whole  of  the  mesne- 
profits  due  to  Mr.  Forbes  for  that  period — 
that  is,  for  the  period  intervening  between 
1268  and  1 271,  when  Mr.  Forbes  look  pos- 
session in  execution  of  his  decree. 

The  defendant,  in  his  written  statement, 
urged  that  the  partition  was  made  in  equal 
shares;  that  although  he,  the  defendant, 
got  exclusive  possession  of  the  property  in- 
volved in  the  suit  instituted  by  Mr.  Forbes, 
the  plaintiff  got  fair  equivalent  for  that 
property,  and  as  the  amount  of  mesne-profits 
decreed  to  Mr.  Forbes  was  due  upon  a  cause 
of  action  which  had  accrued  during  the  life- 
time of  the  common  ancestor  of  the  parties, 
the  plaintiff  was  liable  for,  half  of  that 
amount. 

The  lower  Court  has  given  a  decree  to 
the  plaintiff  solely  and  exclusively  on  the 
ground  that  it  was  admitted  by  the  defend- 
ant that  he  h^id  been  in  exclusive  posses- 
sion of  the  lands  decreed  to  Mr.  Forbes 
since  the  year  1 268. 
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We  are  of  opinion  that  this  admission  is 
not  sufficient  to  make  out  the  plaintiff's  case. 
The  plaintiff  has  not  produced  the  deed  of 
partition  as  he  was  bound  to  do,  for  it  is  by 
virlue  of  that  partition   that  the   lands   in 
question  are  alleged  to  have  fallen  to  the 
exclusive  share  of  the  defendant  in   ia68. 
In  the  absence  of  the  deed  of  partition,  there- 
fore, we  must  presume  that  the  division  was 
made  in  equal  shares  between  the  plaintiff 
and  the  defendant,  and  ihe  plaintiff  must 
have  got  some  property  in  lieu  of  the  lands 
involved   in   Mr.  Forbes's  suit,  which  were 
allotted  to  the  defendant  under  that  decision. 
It  was  the  duty  of  the  plaintiff  to  prove  the 
particular  equity  upon  which  his  case  rested, 
since  the  decree  was  a  joint  one  against  the 
plaintiff  and  the  defendant,  and  it  is  admitted 
that  each  party  has  paid  half  the  amount 
due  under  It.     It  is  upon  the  special  ground 
that  the  defendant  got  exclusive  possession 
of  the  lands  decreed  to  Mr.  Forbes  in  the 
year    1268   that    the   plaintiff   subsequently 
comes  into  Court ;  and,  as  that  ground  is 
alleged  to  have  arisen,  the  particular  terms 
and  conditions  of  the  partition  and  proof  of 
those  particular  terms  and  conditions  ought  to 
have  been  made  available  to  the  Court. 

It  is  said  that  we  ought  to  give  the  plaint- 
iff a  fresh  opportunity  to  produce  evidence 
in  order  to  show  that  the  partition  was  not 
made  in  equal  shares,  and  that,  although  the 
lands  decreed  to  Mr.  Forbes  fell  exclusively 
to  the  share  of  the  defendant,  the  plaintiff 
<itd  not  get  any  equivalent  for  them. 
.  We  see  no  reason  for  granting  this  indul- 
gence.    The  plaintiff  fully   knew   what   he 
had  to  prove  in  support  of  the  allegations 
made  by  him  in  his  plaint,  and  he  had  ample 
opportunity  in   the  lower  Court  to  produce 
all  the  evidence  which  he  had  in  his  power, 
and  which  it  was  his  duty  to  produce.     He 
failed  to  avail  himself  of  that  opportunity, 
and  we  do  not  think  it  necessary  to  remand 
the  case  in  order  to  give  him  another  chance 
to  mend  his  hands. 

For  the  above  reasons,  we  reverse  the 
decision  of  the  Subordinate  Judge,  and  dismiss 
the  plaintiff's  suit  with  costs. 


The  25th  July  1872. 

Present : 

The  Hon'ble  W.  Markby  and  W.  Ainslic, 

Judges, 

Jnrisdiction— Act  VIII.  of  1859,  a  376~Review 
of  Judgment— Reference  of  Appeal  (under  Act 
VI.  of  X871,  8.  a6). 


In  the  Matter  of 
Sharaa  Churn  Bhutt  and  others,  Pcitiiox 


versus 
L.  Payne  and  Co.,  Opposite  Party. 

Bahoos  KaUe  Mohun  Doss  and    Kash 
Beharee  Gkose  for  Petitioners. 

Baboo  Sreenath  Doss  for  Opposite  Party. 

Where  a  Subordinate  Judge  hears  and  disposes  «*• 
appeal  referred  to  hira  by  the  District  Judg^  ""^ 
Act  VI.  of  ib/i,  s.  26,  he  does  so  as  District  JiK^e^awt 
has  therefore,  by  implication,  the  same  power  of  «^ewiej 
in|r  his  judgment  as  a  District  Judge  has  uiMier  s.  zm 
Act  Vllf.  of  1859. 

Mariiby,  7.— This  was  an   appeal  &<H» 
the  decision  of  the  Moonsifif  to  the  District 
Judge,  which  the  District  Judge,  ander  sec- 
tion 26  of  Act  VI.  of  1871,  referred   10  tW 
Subordinate  Judge.     The   appeal    was  di^ 
posed   of  by   the   Subordinate   Jadge,   anf 
subsequently  an  application  for  review  w» 
filed  in  the  Court  of  the  Subordinate  Judge, 
and  for  the  reason  assigned,  namely,  that  at 
that  time   the   Subordinate   Judge   was  the 
very  Moonsif!  who  had  passed  the  OTiginal 
decision,  the  District  Judge  thought  it  right 
to  transfer  the  appeal-proceedings  back  again 
into  his  own    Court.     Then    dealing    with 
them    there,    he   supposes   that   a    difficulty 
arises    from    the    wording   of  section   57^1 
Civil  Procedure  Code,  which  makes  no  refer- 
ence  to  decrees  passed  in  appeal  other  than 
those  of  the  District  Court,  which  by  sec- 
lion  386  is  defined  to  be  the  principal  Ci«l 
Court  of  Original  jurisdiciion   in  a  district, 
that  is,   the  Judge's  Court,    and,    on  ibat . 
ground,  he  held  that,  *'  according  to  the  letter 
**  of  the  law,  there  could  be  no  review  of  a 
"  judgment  in  reference  to  a  decree  passed 
"  on  appeal  by  the  Subordinate  Judge,  as 
**  has  been  done  in  this  case." 

But  we  think  that  this  is  too  narrow  a 
view  of  the  section.  A  District  Judge  has 
power  to  refer  cases  to  the  Subordinate 
Judge,  who  is  to  '*  hear  and  dispose  of  ibem 
accordingly,"'  that  is,  as  District  Judge;  and, 
therefore,  by  implication,  the  Subordinate 
Judge  has  the  same  power  of  reviewing  his 
judgment  as  a  District  Judge  has.  Until 
this  decision,  we  never  heard  any  doubt 
expressed  upon  the  matter. 

The  case  to  which  the  Judge  refers  is 
quite  a  different  case.  Act  Vlll.  of  1869 
l^B.  C.)  provides  in  what  cases  an  appeal  will 
lie  from  the  order  of  the  District  Judge 
In  the  case  referred  to  by  the  Judge  (16 
W.    R.,    page    235),    there  was  an  objec- 
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bn  taken  by  the  respondent  that  no  appeal 
roold  lie,  because  the  sum  claimed  being 
inder  Rs.  loo,  and  no  question  of  title  being 
letermined  by  the  judgment,  by  section  102 
f  Act  VIII.  of  .1869  (B.  C),  the  decision  of 
he  Court  below  was  final.  It  was  held, 
lowever,  that  the  restriction  did  not  extend 
D  a  case  tried  by  a  Subordinate  Judge,  and 
rhich  had  been  referred  to  him  by  the  Dis- 
lid  Judge. 

It  is  pointed  out  that  there  are  clear 
icasons  for  inferring  that  the  Legislature 
^  not  intend  to  take  away  the  appeal, 
bccept  in  the  particular  case  of  suits  tried 
bf  the  District  Jadge  himself. 

We  think  the  best  mode  of  disposing  of 
dus  case  will  be  to  order  that,  if  the  Subor- 
dinate Judge  of  Moorshedabad  is  siill  the 
HooDsiff  who  originally  tried  the  case,  the 
Judge  shoald  bear  the  review  himself,  but 
If  not,  then  the  District  Judge  may,  if  he 
Hunk  proper,  send  it  back  to  the  Subordinate 
IJodge.  The  costs  are  fixed  at  two  gold 
mohurs,  and  will  abide  the  final  result. 


The  J5th  July  1872. 

Present : 

The  Hon'ble  W.  Markby,  Judge. 

Act  VIII.  of  Z859,  s.  102— Reasonable  Time- 
Death  of  Plaintiff— Appeal— Jurisdiction. 

In  the  Matter  of 
Bhujohuree  Mundul,  Petitioner, 

Baboo  Kumla  Kant  Sen  for  Petitioner. 

^  Where  a  plaintiff  died  on  the  very  day  on  which  the 
hme  forfilioor  an  appeal  expired,  and  the  plaintiff's  son 
unsaccessfally  applied  to  the  District  Judge  two  days 
after  his  father's  death  for  leave  to  file  an  appeal,  the 
Hi^h  Court  seemed  to  think  that  the  application  was 
tnafle  within  a  reasonable  time  after  the  father's  death, 
^  mi^ht  have  been  dealt  with  on  the  principle  laid 
down  in  section  102,  Act  VIII.  of  1859,  but  that  it  was 
a  matter  entirely  within  the  District  Judge's  jurisdic- 
oooi  and  not  appealable. 

Markby,  J,— If  the  facts  stated  in  this 
petition  are  trite,  it  seems  to  me  that  the 
ajpplicant  has  made  out  a  fair  case  for  con- 
»dcmion.  The  Moonsiff's  judgment  seems 
to  have  been  given  on  the  8th  of  April. 
A  copy  of  the  judgment  of  the  Moonsiff 
was  applied  for  by  the  plaintiff  on  the  20th, 
inti  delivered  on  the  23rd,  and  therefore, 
according  to  what  I  understand  to  be.  the 
^Q&l  practice,  the  time  for  filing  an  appeal 
^uld  expire  on  the  12th  May.  On  thai 
^1  the  plainUff  died. 
On  the  14th  of  May,  the  present  appli- 

^^  (the   son   of   the    deceased    plaintiff) 


applied  to  the  District  Judge  for  leave  to 
file  an  appeal ;  and  according  to  the  practice 
observed  in  this  Court,  the  point  for  con- 
sideration would  be  whether  this  application 
was  made  within  a  reasonable  time  after  the 
death  had  taken  plape.  It  is  a  case  not 
expressly  provided  for  by  the  Court,  bat  we 
generally  deal  with  these  applications  on 
the  principle  laid  down  in  section  102. 

Possibly,  if  the  case  had  been  as  fnlly 
placed  before  the  Judge  of  the  24-Pergunnah8, 
as  it  has  been  before  me  by  the  assistance 
of  Baboo  Kumla  Kant  Sen  who  looked  into 
the  matter  at  my  request,  the  application 
might  have  been  successful. 

I  do  not,  however,  consider  that,  under 
the  law,  i  have  any  power  to  interfere.  It 
was  a  matter  entirely  within  the  District 
Judge's  jurisdiction,  and  there  is  no  appeal. 
But  possibly,  if  the  facts  which  I  have  stated 
are  correct,  the  District  Judge  would  allow 
the  applicant  to  place  them  again  before  him. 
Let  a  copy  of  this  be  given  to  the  applicant. 


The  25th  July  1872. 

Present : 

The  Ilon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Case  No.  249  of  1871. 

Verbal  Contract  (between  Hindoos)— Registra- 
tion Act 

Regutar  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mymensingh 
dated  the  jist  August  iSyi. 

Hurrish  Chunder  Chowdhry  (Defendant), 

Appeiiant, 

versus 

Rajendur  Kishore  Roy  Chowdhry  (Plaintiff), 

Respondent, 

Mr,  R,  T,  Allan  and  Baboo   Hem   Chunder 
Banerjee  for  Appellant. 

Baboos  Sreenath  Doss,  Doorga  Mohun  Doss, 
and  Issur  Chunder  Dass  for  Respondent, 

There  is  nothinjf  in  the  Regfistration  Act  which  rendeiB 
a  verbal  contract  between  Hindoos  in  valid  or  inoperative. 

Bayley,  J. — I  am  of  opinion  that  thia 
appeal  ought  to  be  dismissed  with  costs. 

The  plaintiff,  the  nephew  of  the  defendant, 
brings  this  suit  alleging  that  the  defendant 
took  an  yara-lease  from  him  for  the  term 
of  five  years  extending  from  1274  to  1278 
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at  an  annual  rent  of  Rs.  4,812-10;  that 
there  was  a  balance  of  rent  dae  from  the 
defendant  for  three  years,  1275.  1276,  and 
1277,  amounting  to  Ks.  14,437-6  annas,  and 
less  certain  payments  made  by  the  defendant 
tx)  the  plaintiff,  there  regained  a  net  balance 
of  Rs.  14.350-15  in  plaintiff's  favor,  and 
that  this,  with  the  loss  estimated  as  damages, 
made  op  Rs.  17,900.  Lastly,  that,  notwith- 
standing repeated  demands  by  plaintiff  from 
the  defendant,  the  defendant  did  not  pay. 

The  defendant's  case  was  thct  he  never 
took  any  lease  from  ihe  plaintiff;  that  the 
plaintiff  was  not  his  lessor  nor  he  the  plaint- 
iff's lessee,  and  therefore  this  suit  for  arrears 
of  rent  would  not  lie.  Further,  that  the 
sum  of  Rs.  5,639  was  due  to  the  defendant 
from  the  plaintiff  on  account  that  the  plaint- 
iff himself  realized  the  rent  of  the  mehal 
for  the  year  1274,  and  that  the  actual  assets 
made  over  to  defendant  by  plaintiff  on  assign- 
ment of  the  lands  were  not  equal  to  the 
amount  due  to  defendant  at  the  time  of  that 
assignment. 

The  first  issue  was  a  general  one,  viz., 
whether  the  defendant  took  a  lease  from  the 
plaintiff  as  the  plaintiff  alleged,  or  whether 
there  was  an  assignment  of  land  to  meet 
defendant's  dues  and  a  balance  of  debt  still 
due  to  the  defendant  from  the  plaintiff  as  the 
defendant  alleged.  Also  whether  the  plaint- 
iff held  possession  of  the  yara- mehal  dur- 
ing the  year  1277. 

The  lower  Court  has  based  its  decision 
on  the  fact  that  as  the  defendant  had,  by  a 
petition  dated  the  26ih  August  1871,  stated, 
when  summoned  to  give  evidence  by  the 
plaintiff,  that,  in  a  family-dispute  of  this  kind 
between  himself  and  the  plaintiff,  it  was 
derogatory  to  honor  to  give  evidence  against 
each  other,  and  that  he  was  willing  to  abide 
by  the  deposition  which  the  plaintiff  might 
give,  he  (defendant)  was  bound  by  such 
deposition  of  plaintiff.  It  does  not  very 
clearly  appear  from  the  judgment  of  the 
Subordinate  Judge  as  to  whether  he  also 
considered  that  the  plaintiff  had  proved  his 
case,  and  the  defendant  failed  to  meet  it,  but 
it  is  clear  on  the  record  that  the  plaintiff  gave 
his  own  deposition  in  the  fullest  and  clearest 
manner,  and  that  the  defendant,  in  all  his 
various  petitions,  did  not  ask  the  Court  to 
take  any  evidence  on  his  behalf,  nor  did  he 
put  forward  anything  to  rebut  the  plaintiff's 
case,  so  that,  whether  the  defendant  acted 
wisely  or  otherwise  in  this  respect,  the  case 
stands  .thus:  The  plaintiff' gave  his  own 
evidence  to  prove  the  allegations  made  by  him 
in  the  plant,  and  the  defendant  not  only  did 


not  tender  his  own  evidence  or  that  of  anf 
witnesses  on  his  behalf  to  rebnt  the  plainttffi 
statements,  but  actually  undertook  by  a  ped* 
tion  in  Court  to  abide  by  what  statements  the 
plaintiff  might  make  in  the  case.  Theref<m 
it  comes  to  this  that,  in  fact,  and  irrespectni^ 
of  the  ground  taken  by  the  Subordt 
Judge,  the  plaintiff  has  proved  a  case  w 
the  defendant  has  in  no  way  rebutted.  I 
not  see  therefore  any  just  reason  in  this 
for  interfering  with  the  result  of  the  jii(^i 
ment  come  to  by  the  lower  Court. 

I  may  also  mention  that  the  defendiflt 
took  an  objection  to  the  effect  that  the  plaint* 
iff's  claim  is  not  enforceable  as  it  is  t>ased 
only  on  a  verbal  contract.  Now,  the  pania 
were  Hindoos,  and  a  verbal  contract  betwees 
Hindoos  is  neither  invalid  nor  inopeft- 
tive  No  authority  is  shown  to  the  contrafy« 
The  decisions  cited  now  merely  rule  that 
contracts  in  writing  should  be  corroborated 
by  registration,  but  there  is  no  dectstoi 
which  says  that  verbal  contracts  shall  not  be 
received  in  Court. 

Mitter^  J. — 1  am  of  the  same  opinioo. 
With  reference  to  the  first  ground,  1  wish  to 
observe  that  there  is  nothing  whate\*er  in 
the  Registration  Act  which  says  that  2 
verbal  contract  between  Hindoos  is  invalid  or 
inoperative.  All  that  the  Act  says  is  tbtf 
certain  instruments  speci6cally  mentioned 
therein  should  not  be  admitted  or  acted  upoo 
as  evidence  unless  they  are  registered  in  tbe 
manner  provided  by  the  Act.  But  there  is 
nothing  whatever  in  that  ^Act  or  in  any  of 
the  authoritative  rulings  either  of  this  Court 
or  of  any  higher  tribunal,  on  the  strength 
of  which  it  can  be  held  that  a  parol  contract, 
like  the  one  on  which  the  present  salt  is 
based,  is  not  to  be  acted  upon  by  a  Court  of 
justice,  because  there  is  no  registered  in- 
strument to  support  it. 

1  do  not  think  it  necessary  to  express  any 
opinion  as  to  what  would  be  the  effect  of 
non-registration  on  the  title  of  a  person 
holding  under  a  parol  contract,  when  tiiat 
title  is  impugned  by  another  claiming  the 
same  property  under  a  bond  fide  registered 
instrument  subsequently  executed  in  his 
favor.  The  present  case  is  between  the 
immediate  parties  to  the  contract ;  and,  as 
between  them,  I  do  not  see  any  reabon  in 
justice  or  in  equity  why  it  should  not  be 
enforced,  if  the  case  set  up  by  the  plaintiff  is 
a  true  one. 

The  second  ground  of  appeal  also  must 
fail.  It  may  be  that  the  Subordinate  Jadge 
was  wrong  in  holding  as  a  matter  of  law 
that  the  defendant  was  absolutely  bound  by 
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ibe  deposition  of  the  plaintiff,  inasmuch  as 
pe^  the  defendant,  had,  by  a  previous  petition, 
$l^imated  his  \vil1ingness  to  abide  by  that 
Ij^position.  Bat  stili  the  evidence  given  by 
y^e  plaintiff,  which  if  believed,  would  be 
Igaite  sufficient  to  prove  his  case,  must  be 
Received  as  good  primd-facie  proof  in  his 
p/l&vor,  unless  it  is  rebutted  by  any  counter- 
ff^idence  on  the  part  of  the  appellant.  Now, 
[%there  is  no  such  counter-evidence  on  the 
\  record.  It  has  been  suggested  in  the  course 
■  of  the  arguxnent  that  the  Subordinate  Judge 
!..decUxied  to  examine  the  witnesses  summoned 
I  by  the  defendant,  and  actually  produced  by 
I  him  in  Court.  But,  on  a  close  examination 
[.  of  the  proceedings  of  the  Subordinate  Judge, 
[  it  appears  to  me  that  the  defendant  did  not 
I  lender  any  evidence  on  his  own  behalf,  and 
the  charge  brought  against  the  Subordinate 
judge,  viz,,  that  he  has  improperly  refused  to 
examine  the  defendant's  witnesses,  must, 
therefore,  fall  to  the  ground.  It  appears  that 
both  parties  had  cited  each  other  as  wit- 
nesses. On  the  26th  August  1871,  the  Nazir 
made  a  report  to  the  Court  that  certain 
witnesses  summoned  by  the. defendant  were 
present;  but,  on  that  very  day,  the  defendant 
filed  a  petition  stating  that  his  position  and 
rank  in  society  would  not  permit  him  to 
appear  in  Court  in  order  to  give  his  evidence, 
and  asking  the  Court  to  dispose  of  the  case 
solely  and  exclusively  on  the  evidence  of  the 
plaintiff,  which  evidence  he,  the  defendant, 
undertook  to  abide  by.  The  plaintiff's 
examination  was  finished  on  the  28ih,  and,  on 
that  very  day,  the  Subordinate  Judge  record- 
ed the  following  proceeding  :— 

*' As  the   Subordinate  Judge   of    Benares 
"  has  been  requested  to  take  the  evidence  of 
*'ihe  plaintiff's   mother   by  commission,    as 
*•  the  above  Subordinate  Judge  has  forwarded 
'^aiobakaree  intimating  that  the  witness  is 
"elsewhere,  and  that,  therefore,  the  taking  of 
"the  deposition  has  been  postponed  for  a 
"  week,  and  as  the  pleader  of  the  defendant 
''  being   asked   has   expressed  his  intention 
"of  informing   the   Court -just   at   its   first 
"sitting  on   the   day    following    as   to   the 
"  aecessiiy  or  otherwise  of  the  taking  of  the 
**  evidence  of  the  said  witness,  it  is  ordered 
"  that  the  case  be  postponed  this  day."     It 
is  clear  from  this  proceeding  that  the  Subor- 
dinate Judge  was  quite  ready  and  willing  to 
examine  at  least  the  particular  witness  whose 
iiame  is  mentioned  therein,  and  he  actually 
give  time  to  the  defendant's  pleader  to  men- 
tion to  him   on  the    following    day  as   to 
''hether  his  client   would  like  to  have   the 
evidence  of  that  witness  taken  or  not.     Now, 


what  did  the  defendant  do  on  the  next  day? 
Did  he  ask  the  Court  to  take  his  own 
evidence  or  that  of  any  of  the  witnesses 
summoned  by  him  including  the  witness 
above  referred  to?  Nothing  of  the  kind 
was  done,  and  all  that  the  Court  was  asked 
to  do  was  to  give  further  time  in  order  to 
enable  the  defendant  to  explain  to  his 
pleaders  the  deposition  which  had  been  al- 
ready given  by  the  plaintiff  on  the  28th.  In 
the  face  of  these  facts,  it  appears  to  me 
impossible  to  hold  that  the  Subordinate 
Judge  has  deliberately  refused  to  examine 
the  defendant's  witnesses;  and  the  only 
reasonable  conclusion  I  can  arrive  at  is  that 
the  non-examination  of  those  witnesses  is 
entirely  due  to  the  defendant's  own  negli- 
gence, wilful  or  otherwise.  The  reason  why 
the  defendant  did  not  press  for  the  examina- 
tion of  his  witnesses  appears  to  me  to  be 
almost  self-evident.  He  himself  would  not 
come  forward  to  pledge  his  oath  to  the  truth 
of  the  averments  made  by  him  in  his  written 
statement ;  and,  as  he  knew  very  well  that  the 
first  step  which  the  Subordinate  Judge  would 
take,  in  case  he  insisted  on  the  examination 
of  the  witnesses  summoned  by  him,  would  be 
to  examine  him  personally,  he  thought  it 
prudent  to  let  matters  be  as  they  were,  and 
take  his  stand  on  the  defects  which  he 
supposed  he  could  point  out  in  the  evidence 
given  by  the  plaintiff.  Some  stress  has  been 
laid  ^y  the  learned  pleader  for  the  appellant 
on  a  letter  written  by  the  plaintiff  to  the 
defendant  on  a  date  long  previous  to  that  of 
the  lease  referred  to  in  the  plaint.  But  there 
is  nothing  whatever  in  that  letter  which  is 
inconsistent  with  the  evidence  given  by  the 
plaintiff ;  and,  as  that  evidence  has  not  been 
rebutted  by  any  counter-evidence  produced 
by  the  defendant,  the  case  has  been,  in  my 
opinion,  properly  decreed  against  him. 

No  other  grounds  of  appeal  have  been 
urged. 


The  25ih  July  1872. 

Present : 

The  Hon'ble  W.  Markby  and  W.  Ainslie, 

Judges. 

Mooktears— Renewal  of  Certificate  to  practise 
in  another  District 

In  the  Matter  of 

Kalee  Churn  Banerjee,  Mooktear,  Petitioner, 

Baboo  Kashee  Kant  Sen  for  Petitioner. 
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Where  a  mooktear  who  had  been  practising  in  Back- 
ergunge  applied  tothe  Judg^eof  the  24«Pergunnahs  for  a 
renewal  o!  his  certificate,  and  the  judge  of  the  latter 
district  refused  to  grant  him  a  certificate  to  practise  in 
his  district  without  a  certificate  from  the  authorities  of 
Backergungeof  the  truth  of  his  representations,  the  High 
Court  declined  to  interfere,  but  observed  that,  as  the  ap- 
plication had  been  made  within  three  years  from  the  date 
of  his  certificate,  if  the  applicant  procured  the  certificate 
required  by  the  Judge  within  six  weeks  from  this  date, 
the  application  ought  to  be  treated  as  made  within  time. 

The  petition  alleged  that  petitioner  passed 
the  mooktearship  examination  held  at  Back- 
ergunge  on  the  nth. and  12th  February 
1867,  and  having  been  enrolled  in  the  mofus- 
sil  mooktear's  list  of  the  High  Court  in 
July  1867,  obtained  certificate  to  that  effect 
in  1868,  and  again  renewed  it  on  the  2nd 
July  1869  from  the  Judge  of  Backergunge; 
that  petitioner  practised  as  mooktear  on  the 
strength  of  those  certificates  at  Dowlat  Khan, 
in  the  district  of  Backergunge,  from  July 
1867  to  September  1869;  that,  after  Sep- 
tember 1869,  petitioner  fell  sick,  went  home, 
did  not  practise  as  mooktear,  and  was  out  of 
employ  up  to  the  present  date ;  that  desiring 
to  practise  as  mooktear  in  the  district  of  the 
24-Pergunnahs,  petitioner  presented  an  appli- 
cation, under  section  12,  Act  XX.  of  1865, 
on  the  8th  April  1872,  together  with  his 
certificate  to  the  Judge  of  that  district, 
through  the  sherisiadar  of  the  Court  at 
10-30  A.  M.;  but  the  sherisiadar,  at  about 
2  p.  M.,  returned  the  said  application  to  peti- 
tioner, saying  that  nothing  could  be*done 
here,  and  that  the  Judge  had  verbally  order- 
ed petitioner  to  go  10  the  Judge  of  Backer- 
gunge ;  that,  on  the  next  day,  i.  e.,  the  9lh 
April  1872,  petitioner  was  ptesent  in  Court 
with  his  application  dated  8ih  April  1872 
and  his  certificates,  but  could  not  present 
them  to  the  Judge  as  he  was  busy ;  iha, 
on  the  loth  April,  petitioner  presented 
the  said  application  to  the  Judge,  who  had 
returned  it  to  petitioner  without  passing  any 
written  order  on  it,  and  had  verbally  direct- 
ed him  to  go  to  the  Judge  of  Backergunge, 
saying  that  he  has  no  hand  in  the  matter; 
that,  aggrieved  by  this,  petitioner  now  came 
up  to  the  High  Court  with  the  application 
and  certificate  he  presented  to  the  Judge  of 
the  24-Pergunnahs,  filed  an  affidavit  herewith 
which  verified  and  confirmed  the  facts  stated 
in  the  petition,  and  submitted  that  petitioner 
was  legally  entitled,  under  section  12,  Act 
XX.  of  1865,  and  Rules  36  and  42  of  the 
Rules  passed  by  the  High  Court  on  the 
2nd  May  1866,  to  be  enrolled  in  the  Court 
in  which  he  should  desire  to  practice ;  and 
that,  as  petitioner  desired  to  practise  as 
mooktear  in  the  24-Pergunnah8,  the  Judge 


of  that  district,  under  Rule  36  of  the    2i]di 
May  1866,  was  the  only  authority  to   wbooij 
petitioner  could  apply  for  such  permissioil, 
and   the  present  proceeding  of  the    Jadge 
concerning  the  application  of  petitioner  wj 
altogether  illegal,  and  jiassed  witboat  jari 
diction.     Petitioner,   therefore,   prayed     ifaat 
the   High  Court  will   be  pleased  to    dired 
the  Judge  of  the  24-Pergunnahs  to  acc^K' 
his  application,  enrol  him  as  mooktear,  aiid 
permit  him  to  practise  as  mooktear  in  the  ■ 
24-Pergunnahs.  1 

A  reference  having  been  made  to  the  Judge    ' 
of  the  24-Pergunnahs  he  stated  that  he  had 
no  means  of  knowing  whether  the  petitioner's 
certificate  ought  to  be  renewed  or  not.     He 
had   been   practising   in    the    Backergange 
Courts  ;  and  without  any  certificate  from  tfae 
Backergunge  authorities  of  the  truth  of  fab 
representations,   the  Judge   of  the   24-Per- 
gunnahs did  not  consider  it  his  duty  to  graat 
him  a  certificate  to  practise  in  his  district,  and 
did  not  consider  himself  bound  to  call  upon 
the  Judge  of  Backergunge  to  state  whether 
the  petitioner's  representations  were  correct  r 
but  he  told   the   petitioner  that   he  woidd 
renew  the  certificate  if  the  Judge  of  Backer- 
gunge stated   that  there  was  no  objectkni 
to  his  doing  so,  and  referred  him  to  the 
Judge  of  the  district  in  which  he  had  beeo 
ordinarily  practising. 

Markby,  J, — We  do  not  think  that  wc 
ought  to  interfere  with  the  order  made  by  the 
Judge  in  this  case.  We  think  it  was  quite 
reasonable  when  a  man,  who  was  a  perfect 
stranger,  came  into  the  Judge's  Court,  with  a 
certificate  dated  nearly  three  years  prior  to 
the  date  when  the  application  was  presented, 
to  require  some  certificate  from  the  Judge  of 
Backergunge,  where  it  was  alleged  that  the 
petitioner  had  been  practising.  This  being 
proper  and  reasonable,  we  ought  not  to  inter- 
fere. - 

But  it  appears  that,  at  the  time  when  the  1 
application  was  made,  it  was  within  three 
years;  and  that,  during  the  time  that  this 
matter  has  been  under  discussion,  the  three 
years  have  expired.  We  think,  therefore, 
that,  if  the  applicant  does  procure  the  certifi- 
cate which  the  Judge  has  required  within ibe 
period  of  six  weeks  from  this  date,  the  appli- 
cation ought  to  be  treated  as  having  been 
made  within  time. 
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The  26th  July  1872. 

Present : 

The  Hon'ble  F,  B.  Kemp  and  F,  A. 
Glover,  Judges, 

Iisiies— Evidence — ^Appellate  Court. 

Case  No.  200  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  OJiciait7ig  Judge  of  Beerbhoom,  dated 
the  2 1  si  August  iSji,  reversing  a  deci- 
sion of  the  Subordinate  Judge  of  (hat 
District,  dated  the  toth  August  i8yo. 

Ram  Persaud  Dutt  (Plainliff),  Appellant, 

versus 

Krishto  Mohun  Shaw  and  another 
(Defendantsj,  Respondents. 

Baboot  Nullit  Chunder  Hein  and  Bipro 
Dost  Moolieejee  for  Appellant. 

Bahoos  Mohiny  Mohun   Hoy  and   Aukhil 
Chunder  Sein  for  Respondents. 

Where  the  first  Court  has  fixed  and  tried  a  wrong  issue, 
the  Judge  in  appeal  should  give  the  parties  ample  oppor- 
tttoity  frf  adducing  evidence  upon  the  proper  issues  that 
he  may  lay  down. 

Glover y  J, — The  plaintiff  sues  for  a  decla- 
ration of  his  right  in,  and  to  recover  possession 
(tf,  18  beegahs  of  land.  His  statement  is 
that  in  1265  he  borrowed  Rs.  132  from  the 
defendant  on  an  usufructuary  mortgage  of  this 
land,  which  was  the  ancestral  lakheraj  of  his 
hmily ;  the  mortgage  was  to  last  for  1 1  years 
and  4  months.  On  the  day  the  mortgage 
was  given,  the  plaintiff  took  a  lease  of  the 
land  in  question  on  a  jumma  of  Rs.  39-4 
from  the  mortgagee  ;  the  arrangement  being 
that  the  rent  was  to  pay  off  the  mort- 
gage within  the  time  therein  stipulated.  The 
plaintiff,  it  appears,  neglected  to  pay  his  rent, 
and  the  defendant  sued  him  for  arrears  and 
for  ejectment,  and  got  a  decree.  The  decree 
was  for  the  rent  of  1 267  ;  and,  in  execution  of 
it,  the  plaintiff  was  ejected  from  \i\%jote.  The 
plaintiff  says  that  he  never  got  possession 
again,  bat  the  defendant  alleges  that,  after  this 
ejectment,  the  plaintiff  again  came  to  terms 
with  him  under  a  verbal  arrangement,  that 
he  again  took  possession  of  the  land,  and 
again  defaulted  in  the  payment  of  his  rent,  in 
consequence  of  which  the  defendant  brought 
another  suit  for  the  rents  of  1271,  1272,  and 
1273,  ^^^  ^^  ^  decree,  in  execution  of  which, 
he  sold  the  plaintiff's  rights  and  interests  in 
the  land  lakheraj,  and  botight  these  rights 
himself. 

The  grounds  upon  which  the  plaiiuiff  sued 
to  recover  possession  of  this  land  were  that 
he  made  no  arrangement  such  as  alleged  by 


the  defendant,  that  he  never  had  posaession  of 
the  land  after  the  first  ejectment,  that  he 
owed  no  rent,  and  that  the  decree  which  was 
an  ex-parte  one  was  obtained  without  his 
knowledge,  he  having  had  no  notice  of  the 
suit,  which  was  a  fraudulent  and  collusive 
one. 

The  first  Court  gave  a  decree  for  the  plaintiff. 
The  Judge  in  appeal  reversed  that  decision. 
The  only  point  which  it  is  at  all  necessary 
for  us  to  deal  with  in  this  special  appeal  is 
the  Judge's  procedure.  The  objection  as  to 
the  nature  of  the  right  sold  has  been  disposed 
of  in  favor  of  the  special  respondent.  By  a 
perusal  of  the  sale- certificate,  which  shows 
that  it  was  not  the  plaintiff's  right  in  any 
particular  tenure  which  was  sold,  but  the 
whole  of  the  lakheraj  tenure ;  was  the  Judge 
right  in  deciding  the  case  without  first  re- 
manding it  for  further  inquiry  }  It  is  urged, 
and  the  only  question  remaining  is,  that,  inas- 
much as  the  Judge  has  found  that  the  first 
Court  fixed  and  tried  a  wrong  issue,  he 
ought  not  himself  to  have  tried  what  was 
undoubtedly  a  proper  issue,  without  giving 
the  plaintiff  notice  of  the  nature  of  the  con- 
tention and  of  the  issue  which  the  Judge 
considered  was  the  right  one.  The  first 
Court,  no  doubt,  fixed  the  wrong  issue,  and 
the  Judge  was  quite  right  in  saying  that 
the  proper  point  for  decision  was  whether 
the  second  decree  for  rent  obtained  by  the 
defendant  against  the  plaintiff  was  a  collusive 
decree,  and  whether  it  was  proved  or  not  that 
the  plaintiff  had  no  notice  of  the  claim  against 
him,  and  whether  the  ^j;-^ar/^  decree  was  got 
through  fraud.  The  Judge  very  rightly  says 
that  this  being  the  issue,  it  was  for  the 
plaintiff  who  alleged  fraud,  to  prove  fraud, 
and  that  he  had  altogether  failed  to  do  so. 
But  it  must  not  be  forgotten  that,  if  the  plaint- 
iff had  no  evidence  to  adduce  on  this  point, 
it  was  because  he  had  n<t  opportunity  of 
adducing  it  on  the  issues  laid  down  in  the 
first  Court,  those  issues  not  involving  that 
question.  It  has  been  found  no  doubt  that, 
on  the  occasion  of  execution  being  taken  out 
after  the  second  decree,  the  plaintiff's  brother 
endeavoured  to  avoid  the  sale  by  alleging  that 
the  land  was  debut tur  land,  which  could  not 
be  sold,  and  not  content  with  appealing  against 
the  order  adverse  to  him  passed  by  the  De- 
puty Collector,  went  into  the  Civil  Court,  and 
endeavoured  to  prove  the  same  thing,  in 
which  he  again  failed.  But  this  would  not, 
in  our  opinion,  prevent  the  plaintiff  from 
proving  his  contention  in  this  case;  and,  as 
the  proper  issue  to  be  tried  was  whether  the 
second  decree  was  or  was  nut  fraudulently 
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obtained,  and  as  the  plaintiff  had  no  opportu- 
nity of  adducing  evidence  to  prove  that  fact, 
we  think  that  the  case  must  go  back  to  the 
Court  of  first  instance,  in  order  that  this  issue 
may  be  fixed  ;  the  plaintiff  must  have  an 
opportunity  of  showing  by  evidence  that  the 
second  decree  for  the  rent  of  the  years  1271, 
1272,  and  1273  was  obtained  against  him 
coUusively,  and  without  notice  of  the  suit 
having  been  served  upon  him  Costs  will 
follow  the  result. 


The  27th  July  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Justice,   and    the    Hon'ble    W.    Ainslie, 

VilUg^e  Chowkeedar  (appointed  under  Refla- 
tion XX.  of  1817,  S.21)— Suit  for  Wag^es  ag^ainst 
Landholder — Limitation — Meaning  of  **  Ser- 
vant *'  in  d.  2,  8.  I,  Act  XIV.  of  x^ 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Bhaugah, 
dated  the  28th  June  18 j  2. 

Golamee  Chowkeedar,  Plaintiff  in  two  eases, 

versus 

Shaikh  Paelan  and  another,  Defendants  in 

two  cases, 

A  liability  on  the  part  of  a  landholder  to  pay  the 
wa^es  of  a  village  chowkeedar  appointed  under  s.  21, 
Regulation  XX.  of  1817,  cannot  be  inferred  from  the 
fact  that  the  chowkeedar's  salary  was  fixed  by  the  heads 
of  the  village,  and  apportioned  among  the  several  house- 
holders without  objection  made  by  any  of  them,  but 
must  be  proved  in  order  to  sustain  a  suit  brought  by  the 
chowkeedar  against  the  landholder. 

A  chowkeedar  is  a  servant  within  the  meaning  of 
cl.  2,  s.  I  of  the  Limitation  Act  XIV.  of  1859. 

Case, — Plaintiff,  a  village  chowkeedar, 
sues  the  defendants  respectively  in  the  cases 
above  enumerated,  for  recovery  of  Rs.  i-ii, 
being  the  amount  of  wages  due  to  him  from 
Magh  1276  to*Chyet  1278,  at  the  rate  of 
one  anna  per  mensem,  for  services  rendered 
by  him  in  his  capacity  of  a  chowkeedar. 
Plaintiff,  it  seems,  had  presented  a  petition 
to  the  District  Superintendent  of  Police  of 
Furreedpore,  to  adopt  measures  for  the 
realization  of  the  arrears  in  question,  but  that 
officer  passed  an  order  to  the  following  effect, 
that  the  petitioner  may  sue  in  the  competent 
Court  for  the  recovery  of  his  dues.  Hence 
these  actions  have  been  brought  in  this 
Court.  The  following  points  have  been 
raised  by  the  defendant's  pleader,  and  I  most 
respectfully  solicit  the  Court's  opinion  on 
them. 

1.  That  these  cases  are  not  cognizable 
by  the  Civil  Court,  inasmuch  a$  Ah^re  ar^ 


special  laws  prescribed  for  the  realization  oi 
chowkeedars'  wages. 

2.  That  the  limitation  of  one  year,  nndet 
clause  2,  section  i.  Act  XIV.  of  iS$4),  ap» 
plies  to  the  plaintiff's  claim  ;  consequent^! 
that  portion  of  the  claim,  which  refers  to  a 
period  beyond  one  year  next  preceding  dis 
institution  of  the  suit,  is  barred. 

With  reference  to  the  first  point,  I  have 
to   observe    that   the   recent   enactment    ia 
regard  to  the  village  chowkeedar,  is  Act  VL 
of  1870  (B.  C).     It  provides  for  the  appoint^ 
ment.  dismissal,  and  maintenance  of  a  chov* 
keedar,  but  Act  I.  of  1871,  B.  C.  (an  Act  to 
amend  the  Village  Chowkeedaree  Act,  1870) 
enacts  (section  i )  that :  '*  Nothing  in  the  said 
*'  Act  shall  be  held  to  repeal  the  provisions 
"of  section  21,  Regulation  XX.     of   1817, 
"  in  any  village,  orunion,  until  a  chowkeedar 
'*  shall  have  been  appointed  therein,  under 
"  the    provisions   of   the    said    Act."      It  is 
admitted  that  the  plaintiff  has  not  been  ap« 
pointed  under  the  provisions  of  Act  VI.  d 
1870.     It  being  so,  the  law  applicable  to  the 
plaintiff's  case  is  Regulation  XX.  of  1817,  and 
not  Act  VI.  of  1870.     Section  21,  Rega)a« 
tion  XX.  of  181 7  is  silent  as  to  the  mode  in 
which  the  salary  of  a  chowkeedar  is  to  be 
realized  and  paid.      It  is  evident  there  were 
no  chowkeedaree  funds  provided  for  in  that 
law,  and  the  chowkeedars  were  appointed  aod 
paid  by  the  landholders  and  other  persons 
of .  the    village    to    which    they    belonged. 
Under  such  a  case,  I  am  at  a  loss  to  under- 
stand why  a  chowkeedar,  who  has  failed  to 
realize  his  legitimate  due  after  service  dooe, 
from  a  party  who  is  encumbered  with  the 
maintenance  of  the  chowkeedar,  should  be 
debarred  from  resorting  to  the  Civil   Coort 
for   redress.     The   plaintiff's   salary  in  the 
present  case  is  proved  to  have  been  fixed  by 
the  heads  of  the  village,  who  also  ascertained 
the  rate  at  which  every  householder  of  the 
village  is  to  contribute  towards  meeting  tbe 
charge  unobjected  by  any.     I  should,  there- 
fore, decide  this  point  in  favor  of  the  plaint- 
iff. 

With  regard  to  the  second  point,  I  am 
inclined  to  think  that  the  nature  of  tbe 
plaintiff's  appointment  does  not  admit  bim 
as  a  servant  within  the  meaning  of  clause  2, 
section  i,  Act  XIV.  of  1859.  The  servant 
therein  contemplated  apparently  has  refer- 
ence to  a  domestic  menial  servant.  A  chow- 
keedkr  under  the  Regulation  under  notice, 
is,  properly  speaking,  a  servant  of  the  State, 
but  maintained  by  the  village  people,  becanse 
his  services  are  entirely  at  the  disposal  and 
under   the   control  of  the  police   Darogab, 
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It  if  this  clause  does  not  apply,  what 
mse  would?    I  think  clause  9  will  govern 

case,  as  the  apportioning  of  the  salary 
thout  objection  is  an  implied  contract.  I, 
rrefore,    decree  the  two  cases  in  favor  of 

plaintiff  contingent  upon   the  order  of 

High  Court. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Couch,     C.f.—  A    liability    on    the    part 

the   defendant  to   pay   the    chowkeedar 

iQDOt  be  inferred  from  the  facts  stated  in 

le  case.  He  can  only  sue  the  defendant 
)on  the  ground  that  he  was  employed  by 

jim,  or  by  some  person  who  was  the  defend- 
ers agent  for  that  purpose.  This  does  not 
ipear,  nor  does  it  appear  that  the  defendant 

[ad  admitted  his  liability.  The  chowkeedar 
kould  sue  the  person  or  persons  who  em- 

[loyed  him.  It  is  difficult  to  define  what  is 
servant   within  clause  2,  section  i  of  the 

imitation    Act,  but   we  think  that  a  chow- 

leedar  is  one;  being  under  the  control  of  the 

iolice-darogah  does  not  make  him  not  one. 


.The  20th  June  1872. 

Present  : 

The  Right.  Hon'ble  Sir  James  W.  Colvile, 
Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Lawrence  Peel. 

Practice  of  Privy  Council— Special  Leave  to 
Appeal  on  Facts — Evidence. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Golam  Ally 

versus 

Kallkisto  Tagore  and  another. 

The  Privy  Council  will  only,  under  very  special  cir- 
cumstances, grant  an  appellant  from  a  judgement  of  the 
High  Court  passed  in  special  appeal,  nunc  pro  tunc, 
special  leave  to  appeal,  on  the  facts. 

In  this  case,  the  Privy  Council  declined  to  gfrant  that 
leave,  and  agreed  with  the  High  Court  that  a  certain 
chitta  was  fairly  admissible  as  evidence,  and  that  it 
tended  very  much  to  negative  the  case  put  forward  by 
the  appellant. 

[In  this  case,  the  counsel  for  the  appellant 
on  the  hearing  of  the  appeal,  which  was 
from  a  decree  of  the  High  Court  at  Calcutta 
made  on  special  appeal,  applied  to  their  Lord- 
ships, if  they  should  think  it  necessary  for 
the  due  administration  of  justice,  to  recom- 
mend Her  Majesty  to  grant   to  the   appel- 

*  From  the  judgment  of  Bayley  and  Macpherson, 
]  J,  dated  5th  August  1868. 
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lant,  nunc  pro  tunc,  special  leave  to  appeal 
from  the  decree  of  the  inferior  Court  in 
India,  on  the  facts. 

Upon  this  preliminary  application,  their 
Lordships  delivered  the  following  judg- 
ment : — J 

Their  Lordships  have  considered  Mr. 
Doyne's  application,  and  the  conclusion  they 
have  come  to  is  this,  that,  for  the  reasons 
which  I  am  about  to  state,  they  would  not 
be  justified  in  the  present  case  in  giving 
special  leave  to  include  in  this  appeal,  an 
appeal  against  the  decisions  of  the  two 
Judges  who  have  dealt  with  the  questions  of 
fact  in  the  cause  —  the  Deputy  Collector  and 
the  Judge  to  whom  there  was  an  immediate 
appeal  from  him. 

They  have  looked  at  the  petition  of 
appeal  to  Her  Majesty,  and  it  is  perfectly 
clear  that  appeal  is  preferred  simply  against 
the  order  of  the  High  Court  on  the  special 
appeal.  It  is  undoubtedly  true  that  it  has, 
recently  at  least,  been  the  practice  to  allow 
the  whole  case  to  be  opened  upon  questions 
of  fact,  as  well  as  questions  of  law,  although 
the  High  Court,  the  appeal  to  it  having  been 
merely  a  special  appeal,  has  been  able  to 
deal  only  with  the  latter.  The  mode  of  ac- 
complishing this,  if  the  party  thinks  it  neces- 
sary .for  the  justice  of  his  case,  is  to  apply  to 
their  Lordships  in  due  time  for  special  leave 
to  appeal  against  the  decisions  of  the  Subor- 
dinate Courts ;  an  application  to  be  granted, 
not  as  of  course,  but  on  sufficient  grounds. 
No  such  application  has  been  made  in  the 
present  case  ;  but  it  is  stated  by  Mr.  Doyne 
that  the  Board  has  been  in  the  habit  of 
granting  this  privilege  at  the  hearing  nunc 
pro  tunc,  if  they  thought  the  justice  of  the 
case  required  it.  We  are  not  aware  of,  nor 
is  Mr.  Doyne  able  to  refer  us  to,  any  case  in 
which  this  was  done,  nor  does  our  recollec- 
tion supply  one ;  although,  if  their  Lord- 
ships saw  clearly  that  the  justice  of  the  case 
could  not  be  reached  without  allowing  such 
an  application,  they  do  not  say  that  they 
would  not  grant  it  under  any  circumstances, 
or  upon  any  terms.  They  are  of  opinion 
that  nothing  but  very  special  circumstances 
ought  to  justify  the  granting  of  leave  to 
appeal  against  the  other  decrees  at  so  late  a 
period  as  the  hearing  of  the  appeal ;  and 
that  no  such  circumstances  exist  in  the  present 
case.  The  question  is  one  of  those  which  it 
is  extremely  difficult  for  a  tribunal  like  this 
to  deal  with— the  simple  question  of  parcel 
or  not  parcel,  whether  a  certain  portion  of 
chur  land  is  included  in  a  particular  tenure, 
^  or  remained  liable  to  assessment  for  rent.    It 
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is  emphatically  one  of  those  questions  which 
are  best  decided,  and  can  only  be  satisfactori- 
ly decided,  upon  the  spot ;  and  in  re- opening 
the  decisions  on  the  facts  in  the  present  case, 
we  should  be  running  counter  to  that  gene- 
ral rule  which  governs  the  proceedings  of 
their  Lordships,  namely,  that,  where  there 
have   been   two   concurrent    findings    upon 
questions  of  fact,  this  tribunal  will  not,  ex- 
cept upon  very  special  grounds,  disturb  them. 
Therefore,  their  Lordships  think  they  would 
not  be  justified  in  granting  this  application. 
Of  course,  they  are  ready  to  hear  whatever 
may  be  argued   further  upon  the  question 
whether  the  decision  of  the  High  Court  upon 
the  special  appeal  was  correct  or  not ;  and  if 
it  were  not  correct,  what  order  that  Court 
ought  to  have  made  on  the  grounds  before  it  ? 
{^Counsel  proceeded  further  to  address  their 
Lordships,  who  ultimately  pronounced  the 
following  judgment : — ] 
This  litigation  began  in  the  Court  of  the 
Deputy  Collector,  in  consequence  of  a  notice 
by  the  respondent  served  upon  the  appellant 
with  a  view  to  the  assessment  of  rent  upon  land 
which  had  been  measured,  and  was  stated  to 
contain    lo   drones  and   some  odd   kanees. 
The  land   was  the   land   indicated    in    the 
first    map    to   which   their   Lordships   were 
referred,  being  map  No.  18.     The  appellant 
resisted   the  claim  of  the  respondent  upon 
the  ground — at  least  this  is  the  only  ground 
which   it   is   now   necessary    to    consider — 
that  the  land  in  question,  or  a  portion  of  it, 
was  included  in  the  durputnee  lease,  or  the 
putnee  lease  which  had  been  granted  to  him 
by  the  respondent  at  a  fixed  rent.     In  the 
course  of  the  litigation,  which  it  is  not  neces- 
sary to  pursue   particularly,   it  became  an 
admitted  fact  that  all  the  land  from  the  east 
of  the  kole  on  the  map  was  land  which  the 
appellant,  the  defendant  in  the  suit,  admit- 
ted  was  liable  to  be  assessed,  but  that  ihe 
land  to  the  west  of  the  kole  was  still,  as  he 
contended,  included  within  his  putnee  tenure, 
and  was  therefore  incapable  of  any  further 
assessment.     In  that    state    of    things,    one 
would  have  supposed,  though  it  is  not  neces- 
sary for  their  Lordships'  decision  to  rule  that 
it   was  so,   that  the   burden    of    proof    lay 
rather  upon   the   defendant  than  upon  the 
plaintiff,  the  former  relying  upon  his  title  as 
zemindar  to  receive  rent  for  the  land  of  which 
the  other  was  in  occupation,  and  that  claim 
being  met  by  the  allegation  that  the  land  in 
question  was  protected  from  further  assess- 
ment by  being  included  in  a  perpetual  tenure 
at  a  fixed  rent.     However  that  may  be,  the 
issue  upon  which  the  parties  went  to  trial 
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upon  the  last  remand  was  whether  that 
which  was  situated  on  the  western  side 
the  koUy  and  which,  by  one  of  the  docamc 
in   the  record,   appears  to  have    comp 
little   more   than  6  drones  of  land,  was 
was  not  included  within  the  durputnee  ten 
Now,  what  was  that  durputnee  tenure  ? 
may  be  described  as  such,  although  the 
of  the  appellant  to  it  rested  upon   two 
tinct  grants ;  one  made  by  the  respondent 
the  character  of  zemindar,  the  other  in 
character  of  a  putneedar ;  and  it  is  not  rwj 
clear  whether  these  grants  were  each  a 
of  an  undivided  8-anna  share  in  the  same 
ject,  or  whether  they  were  grants  of  di 
subjects.     It  is  immaterial,  on  the  present  ap* 
peal,  to  express  any  opinion  on  that  point; 
because  it  is  perfectly  clear  that  certain  land* 
described  as  lukht  kole  chur  lands  of  Moazak 
Bowsia,   was    excepted    out    of    the    tcnow 
granted,   and   that   the  question   in   dtspitlC 
between  the  parties  was  ultimately  rednced 
to  the  issue  whether  the   land    west  of  the 
kole  was   such  lukht  kole  chur  land  of  dM 
mouzah,   and,  therefore,  excepted  from  ihc 
durputnee  tenure,  or  whether  it  was  included 
in  it.     That  case  when  remanded  was  tried 
again,   first   by   the  Deputy    Collector,  and 
afterwards,  on  appeal,  by  the  Judge,  and  bodi 
Courts,  proceeding  upon  a  local  investigatiOD, 
came  to  the  conclusion  that  the  land  in  qoes- , 
tion  was  within  the  excepted  land,  and  that 
it  did  not  fall  within  the  durputnee  tenure  <rf 
the  appellant. 

The  decision  which  their  Lordships  pro- 
nounced upon  Mr.  Doyne's  applicaiion  in  an 
early  stage  of  the  hearing  precludes  any 
consideration  of  the  propriety  of  this  finding 
upon  the  mere  question  of  fact ;  and  they 
have  now  only  to  decide  whether  the  High 
Court,  in  dealing  with  the  special  appeal 
brought  before  it  after  these  last  decisions  of 
the  Lower  Courts,  was  correct  or  not. 

Now,  the  grounds  of  special  appeal  are 
stated  in  the  record.  They  are  summarized  by 
the  learned  Judges.  The  summary  does  not, 
perhaps,  entirely  agree  with  the  grounds  filed, 
for  the  first  is  stated  to  be  '*  that  the  chitU\ 
"of  1 26 1  was  not  receivable  as  evidence; 
"  secondly,  that,  even  if  receivable,  it  can  be 
**  treated  only  as  corroborative  evidence;" 
whereas,  in  the  grounds  of  special  appeal,  as 
filed,  it  was  rather  that  there  was  not  evidence 
sufficient  to  support  the  judgment  that  the 
land  in  dispute  did  not  appertain  to  the 
putnee;  and  that,  admitting  for  argamem's 
sake,  that  the  chitta  filed  by  the  plaintiff  was 
genuine,  the  dags  relied  upon  did  not  show 
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hat  the   disputed  chur  was   excladed   from 
fie  puinee, 

I   The    High   Court,   in  dealing  with  what 
ihey  understood  to  be  the  special  grounds  of 
Ifipealy  put  a  construction  upon  the  lease  in 
bese      words :    Mr.    Justice     Bay  ley     said : 
T  Again,  1 1  drones  9  kanees  are  stated  in  the 
*  lease  as  the  area  of  Geirlaik,  uncuUurable 
^  {t\e,j  sandy  cAur) ;   and,  if  we  look  to  the 
**  terms  of  the  lease,  we  find  that  the  contract 
■*  was   that  a  certain  quantity  of  chur  land 
f  was  to  go  with  the  lease ;  but,  if  there  were 
**  any  deficit  by  diluvion,  the  deficit  was  to 
f*  be  made  up  from  the  accretion,  and  that 
••every  farther  accretion  beside  that  was  to 
**  be  considered  as  being  beyond  the  defend- 
•*  ant's  lease.    Therefore,  when  the   Lower 
**  Appellate  Court  refers  to  the  area  of  the 
**  lands,  it  only  refers  to  it  as  one  item  of 
•'evidence  on  which  the  case  is  decided  in 
plaintiff's  favor.     I  cannot  think  that  this 
objection  is  one  which  in  special  appeals 
"  affects  the  case  on  its  merits."     The  infer- 
ence which  their  Lordships  would  draw  from 
that  passage  of  the  judgment  is  this,  that  the 
High  Court,  putting  upon  the  lease  and  the 
grants   the  construction   most  favorable   to 
the  appellant — a  construction  which  it  may 
be  admitted  for  the  sake  of  argument  was 
not  consistent  with   the    construction   upon 
which    the    lower   Courts    appear    to    have 
acted — still  thought   that  the    ckt/Za   being 
admissible  as  corroborative   evidence,  and, 
there  being  a  considerable  body  of  other  evi- 
dence  in  the  cause,  there  was  a  suflliciency  of 
evidence  upon  which  the  Courts  below  might 
properly  have  decided  in  the  plaintiff's  favor. 
Their    Lordships,   as   I   said   before,   are 
merely,  on  this  occasion,  in  the  position  of 
the  High  Court.     They   arC   by  no  means 
prepared  to  say  that,  if  they  had  to  construe 
the  terms  of  the  grant  for  the  first  time  for 
themselves,  they  should  put  the  construction 
which  the  High  Court  has  put  upon  it.     The 
docnments  are    ambiguous,   and   there   are 
considerable   difficulties,  they  think,    in  the 
way  of  that  construction.     It  might  well  be 
held  that  the  stipulation  which  has  been  so 
much  relied  upon  might  import  only  that  in 
case  there  was  a  loss  by  diluvion,  that  that 
loss  should  be  afterwards  made  up  by  any 
accretion  that  might  take  place ;  but  they  do 
not  think   it  necessary  for  them  to  say  to 
what  construction,  if  the  question  was  really 
open  before  them,  they  would  finally  adhere. 
It  is  sufficient  for   them   to  say  that  they 
agree  with  the  High  Court  in  thinking  that 
the  chii/a  was  fairly  admissible  as  corrobora- 
tive evidence;  that  it  tended  very  much  to 


negative  the  case  which  appears  to  have  been 
put  forward  as  the  case  of  the  appellant,  and 
which  it  was  almost  necessary  for  him  to 
put,  namely,  that  the  land,  which  he  claimed 
as  included  in  his  tenure,  had  been  included 
in  the  tenure  of  the  viodafat,  and  that  it  is 
impossible  to  say  that  the  High  Court  was 
wrong  in  coming  to  the  conclusion  that  the 
grounds  for  special  appeal  had  not  been  made 
out,  or  that  there  was  no  evidence  upon 
which  the  Courts  below  might  have  properly 
decided  in  the  plaintiff's  favor. 

Their  Lordships,  therefore,  under  these 
circumstances,  can  only  humbly  recommend 
to  Her  Majesty  that  this  appeal  be  dismissed 
with  costs. 


The  25th  June  187a. 

Present : 

The  Right  Hon'ble  Sir  James  W.  Colvile, 
Lord  Justice  James,  Sir  Barnes  Peacock, 
Lord  Justice  Mellish,  Sir  Montague  £. 
Smith,  Sir  Robert  P.  Collier,  and  Sir 
Lawrence  Peel. 

Act  VIII.  of  X859,  8s.  26  and  39— Titles  (Ornis-* 
sion  otf-PltLint  (Rejection  of). 

On  Appeal  from  the  High  Court  at  Madras. 

The  Hon'ble  Sri  Maharajah  Meerja  Vijaya 
Rama  Gajapati  Raz  Manea  Sultan  Bahadur 
Garu,  of  Vizianagram,  k.c.s.i.,  sued  as 
Sri  Rajah  Vijayarama  Gajapati  Raz  Baha- 
dur, Zemindar  of  Vizianagram,  v,  Sri 
Rajah  Lakshmi  Challaya,  Ranee  of  the 
Zemindary  of  Bobbili,  widow  and  heiress 
of  the  late  Respondent,  Sri  Rajah  Sita- 
ramakristna  Rayudappa  Ranga  Row  Baha« 
dur  Garu,  Zemindar  of  Bobbili. 

The  Privy  Council  held,  upon  the  proper  construc- 
tion of  the  Code  of  Civil  Procedure,  that  the  description 
contemplated  by  s.  20  includes  all  those  titles  by  which 
a  party  is  known ;  and  that,  if  the  plaintiff  from  ani- 
mosity, pique,  oranythinfi^infactbuta  hond-fide  ^xs^^t^ 
as  to  the  right  tp  a  title,  obstinately  refused  to  give 
his  adversary  that  title  by  which  he  is  generally  re- 
cognized, the  Court  ought  not  to  permitor  sanction  that 
species  of  insult,  but  will  exercise  a  sound  discretion, 
under  s.  29,  in  first  requiring  the  plaintiff  to  amend  his 
plaint,  and  afterwards  in  rejecting  the  plaint  should 
the  first  order  be  contumaciously  disobeyed. 

This  is  an  appeal  against  the  judgment  of 
the  High  Court,  which  reversed  the  decision 
of  the  Judge  of  the  Civil  Court  of  Vizaga- 
patam,  dated — and  the  date  is  material  for 
the  decision  of  the  present  question — the 
5th  July  1865.  The  question  which  the 
appeal  raises  is  the  effect  to  be  given  to  the 
26th  and  29th  sections  of  the  Code  of  Proce- 
dure,   The  36th  section  requires  that  the 
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plaint  shall  contain  the  name,  description, 
and  place  of  abode  of  the  defendant,  as  far 
as  they  can  be  ascertained,  and  the  29th 
section  provides  that,  if  the  plaint  does  not 
contain  the  several  particulars  thereinbefore 
required  to*be  specified  therein,  the  Court 
may  reject  the  plaint,  or,  at  its  discretion, 
may  allow  the  plaint  to  be  amended. 

In  the  present  case,  a  plaint  was  filed  by 
the  Rajah  of  Bobbili  against  the  appellant, 
whom  1  may  shortly  describe  as  the  Maha- 
rajah of  Vizianagram.  The  objection  taken 
to  the  plaint  was  that  the  defendant  was 
described  on  the  face  of  that  plaint  by  titles 
which  did  not  correspond  with  the  full  titles 
to  which  he  was  entitled,  and  by  which  he 
ought  to  have  been  described.  The  Judge 
thought  that  objection  was  made  out,  and 
he  directed  that  the  plaintiff  should  have 
liberty  to  amend  his  plaint  by  amending  the 
description  of  the  defendant,  in  accordance 
with  the  description  which  had  been  given 
to  him  in  the  Gazette,  by  which  he  was 
appointed  a  member  of  the  Governor-Gene- 
ral's Council  for  making  laws,  namely,  the 
"Honorable  Maharajah  Meerja  Vijaya 
"  Rama  Gajapati  Raz  Manea  Sultan  Bahadur 
"Garu,  of  Vizianagram."  He  gave  the 
plaintiff  a  "  week's  time  to  amend  his  plaint 
"  by  entering  the  name  and  distinction  of  the 
"  defendant  as  above  set  forth,  and,  in  default, 
**  the  plaint  will  stand  rejected."  The  plaint- 
iff, the  respondent,  declined  to  amend  his 
plaint,  and  failed  to  do  so.  The  Judge  then 
rejected  the  plaint  under  the  29th  section, 
and,  upon  appeal  to  the  High  Court,  that 
order  of  rejection  was  reversed,  and  it  was 
held  that  the  identity  of  the  appellant  having 
been  ascertained  by  the  imperfect  description, 
the  order  to  reject  the  plaint  ought  not  to 
have  been  made. 

The  dispute  between  these  parties  seems 
to  have  been  a  very  ancient  one.  There 
appears  to  have  been  a  feud  between  these 
two  great  proprietors  for  a  considerable  time 
as  to  the  titles  to  which  they  were  respect- 
ively entitled.  It  further  appears,  however, 
that,  as  early  as  1861,  the  then  Agent  of  the 
Governor  of  Madras  in  Vizagapatam  had 
ascertained  what  titles  were  the  titles  by 
which  these  parties  were  respectively  known. 
I  think  the  phrase  is  what  titles  "  were  in 
vogue,"  and  he  ordered  that,  in  all  official 
documents,  those  titles  should  be  given  by 
the  one  to  the  other.  The  respondent  or  his 
father  raised  an  appeal  against  that  order. 
There  was  an  elaborate  report  made  by  a 
Mr.  Carmichael  to  the  Government,  and  the 
Government  of  Madras  passed  an  order  upon 


that,  which  is  dated  the  26th  April  18654 
by  which  they  luled  that  the  order  of  tht 
Agent  should  stand,  and  that  those  title« 
should  be  treated  as  the  titles  necessary  to  b4| 
given  in  official  documents.  That,  thercfo 
was  a  recognition  by  the  Local  Governm 
of  Madras  that  the  appellant  was  cntitl 
to  the  titles  specified  in  the  order  of  t 
Agent,  Mr.  Fane.  It  was  also  sometbii^ 
more,  because,  while  this  question  was  pend- 
ing before  them,  the  Government  of  India, 
by  the  then  Viceroy,  had  formally  conferred 
upon  the  appellant  the  title  of  Maharajah. 
Therefore,  if  there  had  been  any  qaestkm 
upon  his  claim  to  that  title  at  an  earlier  daiSr 
that  doubt  was  entirely  removed  bj  tfac  ; 
formal  act  of  Government,  and  the  grant  of 
the  title  from  that  which  must  be  taken  to 
be  in  India  the  fountain  of  honor. 

Now,  it  is  no  doubt  the  fact  that  the  plaint 
in  the  present  case  was  filed  before  that  ordff 
of  the  Government  of  Madras  to  which  1 
have  just  referred.  It  was,  however,  filed 
after  the  grant  of  the  title  of  Maharajah, 
and,  after  the  appointment  of  this  gentlemaa 
to  be  a  member  of  the  Govemor-Geoerai's 
Council  for  making  laws,  by  the  notificatkiB 
in  the  Gazette  in  which  he  received  his  fnil 
titles,  and  was  described  in  the  manner  in 
which  the  Judge  afterwards  rcqaired  the 
respondent  to  describe  him  ;  and,  funher,  it 
is  certain  that  the  order  of  the  Government 
of  Madras  was  passed  and  issued  before  the 
question  raised  upon  this  objection  under  the 
Code  came  to  be  tried,  and  the  decision  of 
the  Judge  upon  it  was  passed,  because  that, 
as  I  stated,  was  not  until  July  1865. 

In  these  circumstances,  the  question  for 
their  Lordships'  consideration  is,  whether  the 
order  of  the  Jiitlge,  which  was  competent 
to  pass,  and  indeed  ought  to  have  passed,  un- 
der the  Code  of  Procedure,  or  whether  the 
decision  of  the  High  Court  reversing  it  is 
the  correct  one. 

No  doubt  the  question  which  isnowbrongbl 
before  their  Lordships  might,  by  some  per- 
sons, be  considered  frivolous.  It  does  not 
appear  to  their.  Lordships,  however,  to  be  by 
any  means  a  light  question.  It  is  certainly 
(as  one  of  their  Lordships  remarked  in  the 
course  of  the  discussion)  strongly  against  the 
policy  of  the  law  that  anything  should  be 
done  which  tends  to  increase  that  which  has 
been  always  one  of  the  great  social  evils  of 
India,  i,  e.,  the  indisposition  of  persons  of 
consequence  to  appear  as  suitors  in  Coufts 
of  Justice.  It  appears  to  their  Lordships 
that,  upon  the  proper  construction  of  tbe 
Code,  the  description  contemplated  by  the 
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6th  section  includes  all  those  titles  by  which 
be  party  is  generally  known ;  and  tliat,  if  a 
liaintiff  from  animosity,  from  pique,  or  any- 
blng^  in  fact  but  a  bond-fide  dispute  as  to 
ke  right  to  a  tide,  obstinately  refuses  to 
pve  his  adversary  ihat  title  by  which  he  is 
generally  recognized,  the  Court  ought  not 
O  permit  or  sanction  that  species  of  insult, 
18  insult  no  doubt  it  would  be  treated,  not 
>nly  in  India,  but  even  in  other  countries. 

In  the  present  case,  it  is  not  necessary  for 
dielr  Lordships  to  consider  whether,  if  there 
orere  a  bond-fide  dispute  in  the  suit,  or  other- 
wrise,  as  to  the  existence  of  the  title,  or  as 
to  the  right  of  the  party  to  bear  a  particular 
lillc,  the  Judge  would,  in  every  case,  exer- 
cise a  sound  discretion  in  rejecting  the  plaint. 
For  it  appears  to  their  Lordships  that  here 
the  matter  was  entirely   put  by  the  proceed- 
ings already  referred  to  beyond  dispute,  and 
that  it  was  impossible  to  say  that  the  titles, 
if   properly   treated    as    falling    within    the 
term  of  description,  could  not  be  ascertained. 
An  order  had  been  passed  in  the  district, 
with    the     view     apparently     of     keeping 
the  pe^ce  between  these  great  proprietors, 
that,  in  all  official  documents,  each  should  dc- 
saibe  the  other  by  a  certain  title  ;  that  order 
bad  been  recognized  after  appeal  and  dis- 
cussion and  inquiry  by  the  Government  of 
Madras ;  the  titles  themselves  had  been  re- 
cognized by  the  authority  in  India — by  the 
Governor- General  in  Council,  and  confirmed 
by  a  distinct  grant  of  the  principal  title,  that 
of  Maharajah — and,  therefore,  there  could  be 
no  pretence  or  excuse  for  saying  that  there 
was  any  doubt  whatever  as  to  the  legal  right 
of  the  appellant  to  bear  those  titles  which 
he  claimed  to  bear.     Their  Lordships  are, 
therefore,  of  opinion  that  the  Judge  of  the 
Civil  Court  was  competent  to  pass  the  orders 
which  he  passed ;  and  that  he  exercised  a 
sound  discretion  in  first  requiring  the  respond- 
ent to  amend  his  plaint,  and  afterwards  in 
rejecting  that  plaint  when  the  first  order  had 
b€^en  contumaciously  disobeyed. 

The  only  point  on  which  their  Lordships 
have  entertained  a  doubt  is  whether  it  was 
essential  for  the  Judge  to  require  the  term 
**  Honorable,"  which  seems  to  be  less  matter 
of  description  than  a  mere  honorary  distinc- 
iion,  applying  to  those  who  are  members  of 
the  Council,  to  be  stated  in  the  plaint.  It 
is,  however,  to  be  obaerved  that  the  respond- 
ent, when  he  appealed  to  the  High  Court, 
did  not  raise  any  point  as  to  that.  He  raised 
broadly  the  question  whether  he  was  bound 
10  give  the  appellant  what  he  called  his 
honorific  titlesi  or  whether  it  was  not  suffi* 


cient  simply  to  describe  him  in  a  way  in 
which  he  could  be  distinguished  from  any 
other  person. 

Their  Lordships  are  aware  that,  in  coming 
to  the  before-mentioned  conclusion,  they  are 
ruling  that  which  is  in  some  degree  in  conflict 
with  a  decision  passed  by  the  High  Court  of 
Bengal  in  the  case  cited  from  the  12th 
Weekly  Reporter,  page  450.  It  is  to  be  ob- 
served, however,  that,  as  it  was  fairly  ad- 
mitted at  the  bar,  that  case  is,  in  one  particu- 
lar, distinguishable  from  the  present, inasmuch 
as  there  the  defendant  had  no*,  taken  the 
objection  in  the  first  instance,  but  had  asked 
for  further  time,  and  afterwards  took  the 
objection  by  way  of  after-thought.  It  is, 
however,  scarcely  necessary  to  observe  that 
even,  if  the  case  had  been  on  all  fours  with 
the  present,  it  would  not  have  been  a  decision, 
passed,  as  it  was,  by  a  Division  Bench  of-ihe 
High  Court,  which  would  have  been  binding 
upon  their  Lordships  ;  and,  for  the  reasons 
which  I  have  stated,  their  Lordships  are  of 
opinion  that  it  is  not  the  true  construction  of 
the  Act  in  question  to  say  that,  where  a  man 
has  titles,  the  claim  to  which  titles  cannot 
rationally  be  disputed,  and  by  which  he  is 
generally  known,  all  that  the  Code  requires 
is  that  he  should  be  described  in  such  way  as 
has  been  contended  for  by  the  respondent. 

Their  Lordships,  under  these  circumstances, 
will  humbly  advise  Her  Majesty  that  the 
decree  under  appeal  be  reversed,  that  the 
order  of  the  Zillah  Judge  be  affirmed,  and 
that  the  respondent  do  pay  the  costs  of  this 
appeal,  and  in  the  High  Court, 


The  27th  July  1872. 
Present : 

The  llon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^   and   the     Hon'ble    W.    Ainslie, 
Judge, 

Pleader  and  Client —Carelessness— Costs  and 

Interest. 

Case  No.  5  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  iiaruUf  dated  the  12th  of 
October  i8y  i . 

Prince  Mahommed  Ruhimooddeen  (Decree- 
holder),  Appellant, 

versus 

Baboo  Beer  Protab  Suhai  (Judgment- 
debtor),  Respondent, 
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Baboo  Ch under  Madhuh  Ghose  for 
Appellant. 

Baboo  Kally  Kishen  Sein  for  Respondent. 

Atabularaccount  having  been  drawn  out  and  submitted 
for  some  days  to  the  examination  of  the  vakeels  of  the 
different  decree-holders  before  it  was  finally  settled, 
the  Court  declined  to  allow  the  matter  to  be  re-opened 
for  the  purpose  of  correcting  a  mistake  (the  omission 
of  costs  and  interest)  at  the  mstance  of  the  appellant, 
one  of  the  decree-holders  ;  and  observed  that  the 
appellant,  if  he  has  suffered  loss  through  the  careless- 
ness of  his  pleader,  may  not  be  without  a  remedy. 

Couch,  C,y. — We  do  not  think  we  ought 
to  interfere.  What  is  now  sought  is  to  get 
rid  of  the  omission  to  put  the  costs  and  the 
interest  in  the  statement  of  the  account 
which  was  drawn  out.  It  arose  from  the 
present  appellant's  pleader  not  putting  the 
particulars  where  they  ought  to  have  been, 
and  where  alone  the  Court  was  bound  to 
look  for  them,  viz,,  in  the  tabular  statement. 
It  appears  that  the  account  was  submitted 
for  some  days  to  the  examination  of  the 
vakeels  of  the  different  decree-holders  before 
it  was  finally  settled,  and  we  think  that  is  a 
circumstance  which  ought  to  have  weight 
with  us.  In  fact,  it  was  a  kind  of  arrange- 
ment come  to  with  the  Court  by  these  claitn- 
ants,  by  which  an  account  of  what  was  due 
to  each  was  made  out  and  agreed  upon. 
Certainly,  after  the  opportunity  which  the 
vakeel  of  the  appellant  had  of  correcting  the 
mistake,  and  having  a  proper  account  made, 
we  ought  not  to  allow  it  to  be  re- opened, 
unless  we  had  the  parties,  who  had^an  interest 
in  keeping  the  accounts  as  settled,  before 
us  ;  they  might  reasonably  object,  after 
what  has  taken  place,  to  the  Court  altering 
the  account  in  such  a  way  as  to  affect  them, 
as  it  must  to  some  extent. 

The  present  appellant  has  suffered  loss 
through  the  mistake  or,  possibly,  the  careless- 
ness of  his  pleader.  If  it  was  carelessness, 
he  may  not  be  without  a  remedy. 

The  appeal  must  be  dismissed  with  costs, 
pleader's  fees  being  fixed  at  Rs.  i6. 


The  27th  July  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  C/iie/ 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Jurisdiction— Small  Cause  Court— Deferred 
Dower  (Muwajjal). 

Reference  io  the  High  Court  by  the  Offi» 
dating  Judge  0/  the  Small  Cause  Court 
at  Sealdahi  dattd  (ht  21st  June  i8j2. 


Hayatunnissa  Bibee,  Ptaintiff^^ 

versus 

Shaikh  Asi  rood  dee  n  and  another. 
Defendants, 

A  suit  for  deferred  dower  or  muwajjal,  payable  fcu  t^ 
wife  by  the  husband  upon  her  divorce,  or  upon  div 
husband's  death  b^  hi$  heirs  out  of  his  estate^  is  cx>gw- 
zable  by  a  Small  Cause  Court 

Case. — Plaintiff  in  this  case  sues  defend- 
ants upon  a  kabinnama,  or  deed  of  dower, 
executed   and   duly  registered  by   her  hus- 
band now  deceased.     The  dower    claimed 
amounts  to  500  rupees,  of  which  while  one 
half    is     exigible     dower    or    muajfal,  the 
other  half,  about  which  I  submit  this  refer- 
ence,    is     deferred     dower    or     muwajjal. 
Muwajjal  is  payable  to  the  wife  on  divorce, 
or  on  decease  of  the  husband  where  there 
has  been  no  divorce.     In  this  instance  there 
was   no   divorce,   and   plaintiff  now   comes 
into  Court  upon  her  husband *s  death  to  sue 
his  heirs.    The  point,  upon  which  I  solicit 
the  orders  of  the   Hon'ble  High  Court  is  as 
to  whether,  under  these  circumstances,  her 
suit  is  cognizable  in  a  Small  Cause  Court. 

Deferred  dower  is  payable  alternatively 
upon  the  dissolution  of  marriage  by  divorce, 
or  death,  as  the  case  may  be.  In  this  case, 
as  there  was  no  divorce,  it  is  payable  on  ibe 
death  of  the  husband  and  not  before,  and 
all  material  parts  of  the  deed  of  dower  may 
be  read  as  though  the  alternative  of  divorce 
were  not  mentioned  in  the  deed.  The  effect 
of  the  deed  is  that  the  husband  seules  a 
certain  sum  of  money  on  his  wife,  payable 
on  his  decease.  The  consideration  of  this 
arrangement  is  marriage.  The  dower  defer- 
red is  exactly  in  the  nature  of  a  conditional 
bequest.  It  is  unlike  an  ordinary  debt,  in- 
asmuch as  it  is  the  heirs  of  the  husband 
who  are  liable  to  pay  it,  and  not  the  husband 
himself. 

Paragraph  2  of  section  6  of  Act  XI.  d 
1865  declares  that  an  action  shall  not  lie  in 
a  Small  Cause  Court  "  for  a  legacy  or  part 
of  a  legacy  under  a  will."  The  expression 
"  will "  is  defined  in  the  Indian  Succession  Act 
as  *'  the  legal  declaration  of  the  intentions 
"  of  a  testator  with  respect  to  his  property, 
'*  which  he  desires  to  be  carried  into  effect 
*' after  his  death."  This  definition  would 
seem  to  me  to  include  in  its  terms  that  part 
of  the  deed  of  dower  under  which  plaintilf 
in  the  present  case  sues  for  muwajjal,  and 
I  am  therefore  of  opinion  that  this  suit  is 
non-cognizable. 
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The  judgment  of  the  High  Court  wis 

delivered  as  follows  by — 
Couch,  C.y, — The  dower  is  money  due 
upon  the  contract  of  the  husband,  payable 
either  upon  divorce  or  on  his  death.  The 
fact  of  one  of  the  contingencies  beiilg  his 
death,  and  the  money  being  payable  by  his 
heirs  out  of  his  estate,  does  not  prevent  the 
suit  from  being  cognizable  by  the  SmalL 
Cause  Court. 


The  27ih  July  1872. 

Present : 

The  Hon  ble  Sir  Richard  Couch.  AV.,  Chief 
Justice,  and  the  Hon'ble  W.  Markby, 
Judge, 

Hindoo  Law  of  Inheritance —Insanttj— Madman 
— ETidcnce — Maintenance — Sale  of  Immove- 
able Property— Conditions  of  Sale— Title. 

Appeal  from  the  judgment  of  the  Hon  hie 
A,  G,  Macpherson,  exercising  the  Ordi- 
nary  Original  Civil  Jurisdiction  of  the 
High  Court, 

Dwarkanaih  Bysack  and  others  (PlainlilTs), 

Appellants, 

versus 

Denobundoo  MuUick  and  another 
(Defendants),  Respondents. 

The  Standing  Counsel  for  the  Appellants. 

Mr.  Lowe  for  Denobundoo  MftUick. 

.  ^ccordingto  Hindoo  law,  a  party  need  not  be  absolutely 
incurably  insane  in  order  to  be  incapable  of  inheriting  ; 
nor  >s  it  necessary  to  show,  by  clear  and  positive  evi- 
dence, ihe  absolute  impossibihty  of  a  cure. 
•  ^I"*^"*2i."»  though  excluded  from  inheritance,  is  en- 
titled to  maintenance. 

^fr  Macphersoity  J. — Although,  when  parties  do  not 
possess  a  title  prior  to  a  paiticular  date,  they  may  fairly 
make  it  a  condition  that  no  title  prior  to  that  date  shall 
^  re<jaircd,  it  is  not  fair  or  honest  to  say  that  the  title 
commences  on  a  certain  date  when  it  does  not  commence 
then,  and  when  the  vendor  has  prior  deeds  in  his  hands 
which  show  his  title  to  be  bad. 

This  was  a  suit  to  recover  possession  of 
certain  lands  and  premises  from  the  defendant 
i^enobundoo  Mullick,  10  have  the  rights  of 
\\  P'^*"^^ffs  and  the  defendant  Denrbundoo 
wluUick  therein  ascertained  and  declared,  and 
fof  an  account  and  payment  of  mcsne-profiis 
^y  the  defendant  Denobundoo  Mullick, 

|*«e  facts  of  the  case  will  appear  suffici- 
^'Jjy  from  the  judgment  of  the  lower  Court, 
wbich  WAS  as  follows  :— 

Macpherson,  y.—  ln  this  case,  the  plaintiffs 
^^  \o  recover  the  estate  of  Rajkisto  Bysack, 


who  died  in  1826.  He  died,  leaving  a 
childless  widow,  Srecmutty  Opoorva  Chun- 
dra  Dossee,  who  took  his  property  for  the 
estate  of  a  Hindoo  widow,  and  who  lived 
till  October  1869.  The  plaintiffs  say  that 
they,  as  the  next  heirs  (along  with  the  de- 
fendant Mohendronath  Bysack)  of  Rajkisto 
Bysack,  on  the  death  of  Sreemutly  Opoorva 
Chundra  Dossee,  are  entitled  to  possession  of 
the  property.  No  doubt,  if,  in  1869,  the 
plaintiffs  were  the  next  heirs,  they  are 
entitled  to  recover,  unless  the  defendants  can 
show  that  Sreemutty  Opoorva  Chundra  Dos- 
see, who  was  once  in  possession,  parted  with 
the  estate  under  such  circumstances  as  to 
make  the  transfer  bit  ding  against  the  next 
heirs  of  her  husband  on  her  death.  The 
plaintiffs  have  gone  fully  into  the  circum- 
stances of  the  case,  and  have  shown  exactly 
the  various  dealings  which  have  taken  place 
with  the  property  since  the  death  of  Rajkisto 
Bysack  They  show  that,  in  1828,  Sreemut- 
ty Opoorva  Chundra  Dossee  instituted  a  suit 
in  the  Supreme  Court,  praying  for  a  declara- 
tion of  her  right  to  the  share  of  Rajkisto 
Bysack  in  the  joint  prOpeny  belonging  to 
him  and  his  brothers  (they  being  all  sons  of 
one  Russickloll  Bysack),  and  for  an  account 
and  partition.  On  the  4th  March  1829, 
there  was  a  decree  for  partition  with  a  de- 
claration of  Sreemutty  Opoorva  Chundra 
Dossee's  right  to  a  one-third  share  of  the 
joint  estate.  In  1832,  the  commission  of 
partition  was  returned,  and  the  properties, 
the  subject  of  this  suit,  were  (among  others) 
allotted  to  Sreemutty  Opoorva  Chundra  Dos- 
see,who  thereupon  got  possession.  Subsequent 
to  that,  we  find  that  Mr.  Templeton,  an  attor- 
ney of  the  Supreme  Court,  who  had  acted 
for  her  in  her  suit,  issued  execution  against 
her  on  two  judgments  which  he  had  obtained 
on  two  bonds  and  warrants  of  attorney ;  and, 
in  1834,  he  caused  the  whole  of  the  share 
allotted  to  Sreemutty  Opoorva  Chundra  Dos- 
see, that  is  the  whole  of  the  property,  the 
subject  of  this  suit,  together  with  other  pro- 
perties belonging  to  Sreemutty  Opoorva 
Chundra  Dossee,  to  be  seized  under  writs  of 
fifa,  and  sold.  In  April  1834,  the  sheriff 
conveyed  the  right,  title,  and  interest  of 
Sreemutty  Opoorva  Chundra  Dossee  in  these 
properties  to  Mr.  Templeton  himself,  the 
amount  paid  by  him  being  about  Rs.  5,000. 
In  August  of  the  same  year,  1834,  Mr. 
Templeton  conveyed  these  properties  to 
Gooroodoss  Dutt,  the  brother  of  Sreemutty 
Opoorva  Chundra  Dossee.  Gooroodoss  Dutt 
had  a  brother,  Shamuldoss  Dutt,  who  was 
joint  in  estate  with  him;  and,  on  partition 
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being  made  between  the  brothers,  the  pro- 
perties now  in  dispute  were  allotted  to  Sham- 
uldoss  Dutt,  wlio,  having  died,  was  succeeded 
by  his  son  Rajender  Dutt. 

In  1 86 1,  a  suit  was  pending  between  this 
Rajender  Dutt  and  Doyamoyee  Dossee,  his 
step-mother.  In  that  suir,  an  order  was 
made  on  the  27ih  September  i86r,  that 
these  properties  should  be  sold,  and  that  Mr. 
Carapiet,  the  attorney  for  Rajender  Dutt, 
should  be  trustee  for  sale.  The  parties  were 
ordered  to  bring  in  ail  the  deeds  necessary 
for  the  purposes  of  the  sale,  and  to  join  in 
the  conveyance.  The  property  was  sold 
under  that  order  on  the  uih  December  1861, 
and  was  purchased  by  the  defendant  Deno- 
bundoo  Mullick,  to  whom,  in  January  1862,  a 
formal  conveyance  was  given  by  Rajender 
Dutt.  Denobundoo  Mullick  then  was  put  in 
possession,  and  he  has  been  in  possession  ever 
since. 

It  now  appears  that  Denobundoo  Mullick 
bought  from  Rajender  Dutt,  without  any 
notice  whatever  that  the  property  had  come 
through  Sreemuity  Opoorva  Chundra  Dos- 
see ;  and  it  certainly  does  appear,  on  the 
evidence  of  Mr.  Carapiet,  that  Denobundoo 
Mullick  had  the  utmost  reason  to  complain  of 
the  manner  in  which  he  was  induced  to 
become  the  purchaser.  The  sale  was  ordered 
by  the  Supreme  Court  to  be  held  for  certain 
purposes  set  out  in  the  order  of  September 
1 86 1.  Under  that  order,  Rajender  Dutt,  on 
the  2ist  September  1861,  made  over  to  Mr. 
Carapiet  all  the  title-deeds  he  had  in  his  pos- 
session relating  to  the  properly,  and  among 
these  title-deeds  were  four  deeds  of  April 
1834,  by  which,  the  sheriff  conveyed  this 
property  to  Mr.  Templeton.  These  deeds 
show,  on  the  face  of  them,  that  Mr.  Temple- 
ton  had  purchased  only  the  right,  title,  and 
interest  of  Opoorva  Chundra  Dossee,  and 
thai  he  had  nothing  more  than  that  right, 
title,  and  interest  at  the  lime  he  conve)'ed  to 
Gooroodoss  Duit  in  the  month  of  August 
1834,  and  Mr.  Carapiet  seems  to  have  been 
of  opinion  that,  inasmuch  as  it  would  be 
detrimental  to  the  sale  if  it  were  known  that 
Mr.  Templeton  had  no  more  interest  than 
what  he  got  by  the  sheriffs  sale,  it  was  right, 
in  advertising  the  property  for  sale,  to  insert 
a  condition  to  the  following  effect :  "  The 
title  commences  with  the  indentures  of  lease 
and  re- lease  bearing  dates  respectively  the  21  si 
and  22nd  days  of  August  1834,  and  no  evi- 
dence of  title  prior  thereto  shall  be  required 
by  the  purchaser  or  purchasers."  Now,  the 
lease  and  re-lease  of  August  1834,  which  are 
in  this  clause,  stated  to  be  the  commencement 


of  the  title,  are  the  conveyance  by  Air.  Teial 
pleton  to  Gooroodoss  Dutt,  and  the  red 
contained  in  that  conveyance  is  simply  t 
Mr.  Templeton  is  seised  in  fee  of  ihc  pro 
ty.  The  statement  that  the  title  commenced 
with  the  deeds  of  lease  and  re- lease  of  1831 
seems  to  me  to  be  false  in  fact.  It  \ras 
e.xpress  statement  on  the  part  of  the  vend 
that  they  were  not  able  to  show  any  tii 
antecedent  to  that  date,  whereas,  they  cooll 
show  their  title  antecedent  to  that  date.  Tli0 
condition  does  not  bear  the  constructiot 
which  Mr.  Carapiet  puts  on  it.  As  a  matter 
of  fact,  the  vendors  gave  no  notice  to  anyone! 
that  their  title  reallv  commenced  earlier,  aai 


s 


that  they  had  in  their  possession  the  convcr« 
ances  of  April  1834. 

The  sale  under  the  order  of  Court  haviof 
taken  place  on  the  14th  of  December,  Mr* 
Carapiet,   on  the  i6th  of  December,  on  the 
application  "of   Mr.   Beeby  as   attorney  for 
Denobundoo  Mullick,  the  purchaser,  sent  to 
him  such  documents  as  he  considered  tke 
purchaser  to  be  entitled  to,  which  went  bo 
further  back  than  the  deeds  of  August  1834. 
At  that  time,  Mr.  Carapiet  had  in  his  bands 
the  earlier  deeds  of  April  1834-     In  Janu- 
ary 1862,  the  conveyance  was  executed,  the 
purchaser  believing  that  the  deeds  of  Augost 
were  the  commencement  and  foundation  of 
the  title.  Subsequently,  Denobundoo  Mullick 
got  possession,  and,  on  the  28th  April  1862, 
Mr.  Carapiet  gave  up  the  original  convey- 
ance of  April  1834,  not  to  Denobundoo  Mai- 
lick,  who  alone  had  a  right  to  them,  but  io 
Debender  Chunder  Dull  (now  an  atlorner  of 
this  Court),  the  cousin  of  Rajender  Chnodcr 
Dutt,  who  duly  made  them  over  to  Rajender 
Chunder  Dutt,  who  has  had  them  in  his  cos- 
tody  ever  since,  and  has  (under  considerable 
pressure)  produced  them  to-day  before  me  in 
Court. 

Before  leaving  this  part  of  the  case,  I  wish 
to  say  distinctly  that,  although,  when  parties 
do  not  possess  a  title  prior  to  a  particular 
date,  they  may  fairly  make  it  a  condition  that 
no  title  prior  to  that  date  shall  be  required,  it 
is  not  fair  or  honest  to  say  that  the  title  com- 
mences on  a  certain  date  when  it  does  not 
commence  then,  and  when  the  vendor  has 
prior  deeds  in  his  hands  which  show  his  title 
to  be  bad.  In  this  case  it  is  clear  that  the 
production  of  the  earlier  title-deeds  \\ould 
have  put  purchasers  on  their  guard.  It  Is 
much  to  be  lamented  that  the  existence  of 
these  earlier  deeds  was  concealed. 

However,  whether  Denobundoo  Mullick  can 
complain  or  not  of  the  circumstances  ander 
which  he  bought  this  property,  the  present 
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are  not  affected  by  these  circum- 
ices  in  any  way,  and,  therefore,  the  case 
round  to  the  one  question,  whether 
obundoo  Mullick  can  prove  that  the  pro- 
y  ha.3  been  transferred  in  such  a  way  that 
transfer  is  valid  against  the  reversioners. 
i  I  think  the  defendant  has  entirely  failed  to 
pillow  that  the  transfer  to  him  is  valid  against 
Use  plaintiffs.  There  is  a  probability  that 
fitfr.  'reropleton  caused  the  property  to  be 
Hoid  to  recoup  himself  the  costs  of  the  parti- 
[tiou-suit.  But  there  is  no  evidence  that  such 
rift  the  case.  And  the  judgment  against  Sree- 
I'^VtiUty  Opoorva  Chundra  Dossee  was  against 
[ker  personally,  and  not  her  husband's  estate. 
^Moreover,  in  the  bonds  on  which  the  judg- 
I'  ments  were  signed,  though  she  is  described 
^  as  widow,  in  the  obligatory  part  her  husband's 
f  estate  is  not  bound,  but  only  she  herself 
I  personally.  Even  supposing  the  money  was 
doe  to  Mr.  Tempieton  for  the  costs  of  that 
suit,  it  would  by  no  means  follow  that  Sree- 
nxttUy  Opoorva  Chundra  Dossee  was  justi- 
fied in  allowing  the  property  to  be  sold 
as  she  did.  The  decree  of  the  4th  IVIarch 
1829,  in  the  partition-suit,  orders  all  costs 
10  be  paid  out  of  the  estate  of  Russickloll, 
and  the  defendants  in  that  suit  in  their 
answer  admit  the  posses.^ion  of  personal  pro- 
perty belonging  to  the  estate  of  Russick- 
loll to  the  extent  of  Rs.  25,000.  Wiih 
that  admission,  it  would  require  much  fur- 
ther proof  than  is  now  before  me  to  show 
that  the  property  was  sold  for  costs,  or  that, 
if  sold,  it  was  properly  so  sold,  although  it  is 
true  that  the  decree  of  the  aoih  July  1832, 
orders  the  costs  of  the  commission  of  par- 
tition to  be  paid  by  the  parties  in  proportion 
10  their  several  shares. 

But  there  really  is  great  reason  to  doubt 
altogether  the  bonafida  of  the  sales  by  the 
sheriff,  for  we  find  that,  within  four  months  of 
the  sale,  the  whole  property  was  conveyed  to, 
and  was  actually  in  the  hands  of,  her  brother 
Gooroodoss  Dutt.  And  it  is  in  evidence  that, 
from  the  lime  of  her  husband's  death,  Opoorva 
Chandra  lived  with  her  own,  and  not  with 
her  husband's,  relatives. 

The  question  then  arises  as  to  the  defendant 
Mohcndronauth  Bysack,  who  is  admittedly 
entitled  to  a  share,  but  for  the  ^act  of  his 
being  a  lunatic.  He  was  not  born  a  lunatic, 
and  was  not  formaJly  found  to  be  a  lunatic 
till  1864.  His  position  depends  upon  this 
question,  m.,  wbether,  at  the  time  of  Opoon*a 
Chundra's  death  in  October  1868,  he  was 
iDcata^ly  insane.  The  evidence  is  that, 
though  not  born  insane,  he  had  attacks  of 
innnUy  from  time  to  time,  which  gradually 
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increased  in  frequency  and  intensity.     He 
was  more  than  once  an  inmate  of  the  lunatic 
asylum  here,  and  was  finally  admitted  into 
the  asylum  in  1862,  and  has  remained  there 
ever  since.     After  1862  he  had  lucid  inter- 
vals.    As  Dr.  Payne  says,  he  was  at  times 
perfectly    insane,     and    at    times    tolerably 
rational.     His  lucid  intervals  grew  less  and 
less  frequent,  and,  for  a  good  many  years 
past,     have     disappeared     altogether.     Dr« 
Payne  is  distinctly  and  decidedly  of  opinion 
that  he  is  'now  incurably   mad.  Without  in 
any  way  doubting  the  value  of  Dr.  Payne's 
opinion,  formed  as  it  is  after  many  years  of 
observation  of  the  patient,  I  am  not  prepared 
to  find  as  a  fact  that  Mohcndronauth  Bysack 
was,  in  October  1869,  absolutely  incurably 
insane  within  the  meaning  of  the  Hindoo  law, 
so  as  to  be  incapable  of  inheriting.     He  has 
a  wife,  and  he  having  once  (and  even  com- 
paratively recently)  admittedly  been  sane,  and 
the  malady  with  which  he  is  affected  having 
grown  upon  him,  I  should  not  be  justified  in 
declaring  him  absolutely  incurable,  unless  he 
was  conclusively  and  positively  proved  to  be 
so. 

Taking  this  view  of  Mohendronauth's 
position,  it  is  unnecessary  for  me  to  decide 
the  question  discussed  by  Mr.  Marindin  at 
some  length  as  to  whether  insanity,  if  not 
from  birth,  makes  a  man  incapable  of  inherit- 
ing. 

The  plaintiffs  are  entitled  to  a  decree 
declaring  their  right  as  next  heirs  of  Rajkisto 
to  this  property.  When  Opoorva  Chundra 
died,  the  next  heirs  were  Mohcndronauth 
(the  son  of  Rajnarain),  and  Gopaul  Loll  and 
Dwarkanauth  (the  sons  of  Joykisto),  who 
each  took  one- third.  Gopaul  Loll  having 
died,  those  plaintiffs  who  represent  him  are 
now  entitled  to  his  one-third.  I  shall  declare 
accordingly,  and  I  shall  order  possession  to 
be  given  to  them.  The  defendant,  Denobun- 
doo  Mullick,  must  pay  the  plaintiffs'  costs  on 
scale  No.  2.  Under  the  circumstances,  there 
will  be  no  account  of  mesne-profits.  Moben- 
dronauth  Bysack's  share  is  not  liable  for  any 
portion  of  the  costs  of  this  suit,  one  chief 
object  of  which  was  to  have  him  declared 
incurably  insane. 


The  plaintiffs  appealed  from  this  judgment 
so  far  as  it  declared  the  defendant  Mohen- 
dronauth  Bysack  to  be  entitled  to  a  share  in 
the  innmoveable  property  in  dispute  jointly 
with  the  plahitiffs,  and  ordered  possession 
thereof  to  be  given  to  SreemuttyThacooranee 
Dossee,  the  committee  of  the  estate  and  person 
of  the  said  defendant,  and  from  the  order 
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of  the  learned  Judge  refusing  a  review  of 
judgment,  on  the  following  grounds  : — 

tsi. — ^That  the  learned  Judge  ought  to 
have  held  that  the  defendant  Mohendronauth 
Bysack»  at  the  time  of  the  death  of  Sreemutty 
Opoorva  Chundra  Dossee,  was  a  madman  in- 
capable of  inheriting,  according  to  Hindoo 
law,  and  that  the  plaintiffs  alone,  as  next  heirs 
of  Rajkisto  By  sack,  thereupon  became  en- 
titled to  possession  of  the  immoveable  pro- 
perty. 

2nd, — That,  if  the  learned  Judge  was  right 
in  holding  that  the  evidence  adduced  at  the 
bearing  of  this  suit  was  not  sufficient  to 
establish  that  the  defendant  Mohendronauth 
Bysack  was  a  madman  incapable  of  inheriting, 
the  learned  Judge  ought  to  have  granted  a 
review  of  judgment. 

jrifl-^That,  if  the  learned  Judge  was  right 
in  holding  that  the  defendant  Mohendronauth 
Bysack  was  entitled  to  a  share  in  the  ^aid 
immoveable  property  and  premises,  he  ought 
to  have  held  that  such  share  of  the  said 
defendant  ought  to  be  charged  with  a  pro- 
portionate share  of  the  attorney-and-client 
costs  of  the  plaintiffs  in  this  suit. 

The  appeal  was  heard  on  the  6ih  and  7th 
June  1872. 

The  Standing  Counsel, — 1  appear  in  sup- 
port of  this  appeal.  1  believe  that  only  one 
of  the  respondents  appears.  The  plaintiffs 
appeal.  They  were  successful  as  to  a  very  large 
proportion  of  the  suit  below.  The  suit  was 
brought  by  the  plaintiffs  against  Denobundoo 
Mullick  and  Mohendronauth  Bysack.  Against 
Denobundoo  we  have  succeeded ;  but  against 
Mohendronauth  Bysack  we  have  failed.  Our 
contention  is  that  Mohendronauth  Bysack  is  a 
person  in  the  position  of  a  lunatic,  and  there- 
fore disqualified  to  inherit  under  the  Hindoo 
law.  The  case  we  put  is  that  Russick  Lall 
Bysack  died  in  1821,  leaving  a  widow,  Sree- 
mutty Kissoreemonee  Dossee  and  three  sons, 
Rajnarain  Bysack,  Rajkisto  Bysack,  and  Joy- 
kisto  Bysack,  having  first  executed  an  unnoo- 
muiteepoiro, — [Couch,  C,y.  —  The  simple 
question  we  have  to  decide  is  whether 
Mohendronauth  Bysack,  a  lunatic,  is  entitled 
to  a  share  of  the  property  in  dispute.]  The 
question  arises  simply  in  this  way.  K<&|- 
kisto  Bysack,  one  of  Russick  Lall  P>  sack's 
three  sons,  died,  leaving  a  widow  Steemutty 
Opoorva  Chundra  Dossee,  who  had  instituted 
a  suit  in  the  Supreme  Court,  and  obtained  a 
decree  for  partition  with  a  declaration  of  her 
right  to  a  one-third  share  of  the  joint  estate. 
Subsequently,  her  property  was  sold  under  a 
decree,  and  became  vested  in  Denobundoo 
Mullick.    Upon  the    death  of  the  widow, 


however,  the  heirs  of  her  husband  at 
claimed  the  estate  against  the  person 
had  succeeded  to  her  interest,  and   it 
held  that  Denobundoo  Mullick  took  noth 
except  a   Hindoo  widow's  interest, 
the  question  arose  between  the  plaintiffs 
Mohendronauth   Bysack  as   to  whether 
being  insane  at  the  time  of  the  falling 
of  the  inheritance,  was  entitled  to  recci^ 
the  inheritance ;  or  whether  it  did  not 
ally  vest  in  the  plaintiffs.     Now,  Dr.  Pavn 
evidence  was  as  follows :     "  I  am  in   chari 
**  of  the  Native  Asylum  at  Dolonda.     I  kn 
"  a  patient  there  Mohendronauth  Bysack. 
"  third  admission  was  in  October  1 862. 
**  was  then  at  the  Asylum.     His  state 
''a  good   deal.     At  times  he   was   insan 
"  at  others  rational.  His  lucid  intervals  gre*. 
"rarer,  and  there  has  been  no  evidence 
"  suspension  of  insanity  for  years.     I  have 
"  had  considerable  experience.    I  don*t  con-: 
"  sider  his  a  curable  case.    There  is  no  po8» 
"  sibility  of  his  being  curable.     I  had   » 
"  hopes  of  his  recovery  from  a  year  after  his 
"  admission  in  the  Asylum.    1  mean  1863  or 
''  1864.     I  don't  remember  he  told  me  that 
**  he  had  been  in  the  Asylum  before."    Thar 
being  the  evidence,  there  was  no  reason  for 
dissenting  from  the  evidence  given  by  Dr. 
Payne.  Now,  there  is  very  considerable  doubt 
as  to  whether  the  incurability  of  the  insanity 
is  a  necessary  ingredient  for  exclusion  from 
the  inheritance.     See  the  Vyavahara  Mayu- 
kha,  107.    [Couch,  C./.— Mr.  Justice  Mac- 
pherson  has  not  pronounced  Mohendronauth 
Bysack  incurably  insane  upon  the  evidence. 
Does  nobody  appear  for  him  ?  J     It  is  unfor- 
tunate for  us  that  no  one  appears.  Summons 
was  served  on  the  Committee.    [Couch,  C.J- 
— There  is  no  question  raised  on  your  part  as 
to  whether,  if  there  was  a  son,  he  would  be 
entitled  to  succeed.     You  had  better  show  os 
whether  a  son  is  so  entitled.]     I  do  not  think 
I  could  put  the  case  better  than  was  done 
by  Sir  Barnes  Peacock  in  the  case  of  Gaily 
Dass  y.  Krissan  Chunder  Doss  (i  i  W.  R., 
O.  J.,  11).    That  was  the  case  of  a  blind  roan, 
and  it  had  been  held  in  the  lower  Court  that 
the  blind  man's  son  was  entitled  to  inherit; 
but  afterwards  the  case  came  before  a  FiHl 
Bench,  by  whom  it  was  held  that  the  blind 
man's  son  could  not  inherit.     Although  the 
present  question  did  not  arise  in  that  case, 
yet  it  will  be  seen  that  Sir  Barnes  Peacock 
gives  all  the  texts  bearing  upon  the  subject 
of  exclusion  from  inheritance.    [Ceuih^  CJ 
—Does  the  son  take  by  way  of  substitniDii.'j 
In  every  collateral  case  of  inheritance^  the 
nearer  relatives  exclude  the  more  renwrtc ; 
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lineal  descendants  take  by  representation. 
Oooroo  Gobind  Shaha  v,  Annund  Lall 
ose  (13  W.  R.,  F.  B.,  49). 
In  Hrijo  Bhookun  Lall  Abustee  v.  Bechun 
Y    ( 14  W.  R.  329),  the  marginal  note 
as    follows :  ^^  A  reversioner  obtained  a 
declaring  that  he  was  then  the  nearest 
r  to  certain  ancestral  property,  and  would 
entitled  to  succeed  on  the  death  of  two 
iridows  of  his  cousin  who  were  in  possession. 
IFhat  event  having  occurred,  it  was  found 
the  reversioner  had  become  insane,  and 
,  therefore,  incaoacitated  by  Hindoo  law 
inheriting.     Upoii  this  his  son,  who  had 
n    appointed  manager  on  behalf  of  his 
her  under  Act  XXXV.  of  1858,  applied 
execution  of  the  above-mentioned  decree 
bs    his    representative.     Held  that    it    was 
necessary  to  look  to  the  stains  of  the  heir  at 
the  time  the  succession  opened  out  to  him, 
:aad  that  the  applicant  in  the  capacity  of  repre- 
fsentative  of  the  reversioner  (who  was  not  the 
heir  of  the  widow's  husband)  was  not  entitled 
to  execute  the  decree.     [Couch,  C.J. — The 
son  was  here  suing  as  manager.]     What  I 
want  your  Lordships  to  see  is  that  .Mohendro- 
nauth  is  the  heir  of  Raj  kisto.     Now,  the  Daya- 
bbag^y  in  dealing  with  lineal  descent,  lays 
in  down  c.  5,  s.  11,  that,  when  the  father  is 
dead  (as  well  as  in  his  lifetime),  an  impotent 
man»a leper,  a  madman,  an  idiot,  a  blind  man, 
te.,  are  debarred  from  inheriting,  but  entitled 
to  maintenance.     And  the  same  principle  is 
laid  down  in  the  Vivada  Chintamani.     The 
whole  doctrine  proceeds  on  the  principle  that 
insanity  is  in  the  nature  of  a  civil  death  which 
removes  the  person  who  is  afflicted  from  the 
succession.     He  is  to  be  treated  as  if  he  were 
not   in  existence,  save   for  the  purpose  of 
maintenance. 

Mr.  Lowi  (contra), — My  learned  frieni's 
clients  are  not  entitled  to  take  the  property  of 
Mobendronauth.    When  we  look  at  the  allega- 
tions in  their  plaint,  the  plaintiffs  have  got 
what  they  asked  for.     They  did  not  allege  in 
their  plaint  that,  by  reason  of  lunacy,   he 
was  not  entitled   to  inherit,   and  that  they 
themselves  were  the  only  persons  entitled. 
In  1  Madras   H.  C.  Rep.  216,  Mr.  Junice 
Holloway    thus  concludes    his    judgment: 
*■  We  are  fully   satisfied   that   an    idiot    in 
'-Hindoo   law   is  one  of  unsound  and  im- 
"becile  mind  who  has  been   so  from   his 
'^binh.     The  question  of  unsoundness  and 
'imbecility  is  to  be  determined  not  upon 
*'  wife-drawn  speculations,  but  upon  tangible 
"aai  anmistakable   facts."     There  are  no 
tangible  facts  in  this  case  to  establish  the 
laiiacf.    IMarkby,    J. — There  is  the  fact 


that  he  was  found  a  lunatic  before.]  Yes, 
but  that  is  not  conclusive  evidence  in  this 
case.  In  2  Taylor  on  Evidence,  s.  1487,  it 
is  mentioned  that  *'  it  has  been  repeatedly 
ruled  that  an  inquisition  in  lunacy,  though 
admissible  against  strangers,  is  not  conclusive 
proof  of  what  was  the  state  of  mind  of  the 
supposed  lunatic  at  the  time  of  the  inquiry.'' 
In  Baboo  Shamachurn's  Vyavastha  Darpana, 
1024,  appears  the  case  of  Issur  Chunder  Sen 
V.  Ranee  Dossee,  which  is  reported  in  the 
2  W.  R.  125.  In  that  case  it  was  laid  down 
that,  where  it  is  contended  that  a  Hindoo  is 
incapable  of  inheriting  by  reason  of  an  in- 
curable disease,  the  strictest  proof  of  the 
disease  will  be  required.  Now,  I  contend 
that  there  is  no  evidence  whatever  of 
Mobendronauth  being  a  madman.  Dr.  Payne 
in  his  evidence  only  says  that  he  is  a  lunatic. 
But  according  to  the  Hindo3  law,  as  it 
seems  to  me,  he  must  be  proved  to  be  a  mad- 
man or  an  idiot.  In  the  Mitakshara,  c.  2, 
s.  10,  cl.  2,  it  is  laid  down:  "*  An  impotent 
**  person,'  one  of  the  third  gender  (or  neuter 
*'  sex).  *  An  outcast,'  one  guilty  of  sacrilege 
"  or  other  heinous  crime  *  .  *  * 
(c «  «  •  <  ^  madman,'  affected  by  any 
"  of  the  various  sorts  of  insanity  proceeding 
•*  from  air,  bile,  or  phlegm,  from  delirium,  or 
*'  from  planetary  influence.  *An  idiot,'  a 
person  deprived  of  the  internal  faculty: 
meaning  one  incapable  of  discriminating 
•*  right  from  wrong." 

In  2  Macnaghten's  Principles  and  Prece- 
dents of  Hindoo  Law  135,  an  idiot  is  defined 
to  be  "  a  person  not  susceptible  of  instruc- 
"  tion,"  "  one  who  cannot  support  the  per- 
"  formance  of  duties,"  "  devoid  of  knowledge 
of  himself,  and  one  whose  intellectual  facul- 
ties are  imbecile;"  and  the  same  is  referred 
to  in  the  case  cited  from  the  i  Madras 
FI.  C.  Rep.  as  the  definition  of  idiot.  In 
the  case  cited  by  Mr.  Kennedy  from  the 
II  W.  R.,  O.  J.,  II,  it  will  be  seen  that 
Sir  Barnes  Peacock  says  at  p.  18:  "This 
"shows  that  a  son,  begotten  after  his  father 
"has  been  separated  from  his  brothers, 
"alone  inherits  the  share  which  his  father 
"  took  after  partition,  as  well  as  any  wealth 
"acquired  by  his  father  himself :  but  that  the 
"  allotment,  once  vested  in  his  brothers  by 
"  such  partition,  cunnot  be  divested  in  his 
"favor:  and  even  as  regards  the  allotment 
"tiken  by  the  father  on  partition,  neither  the 
"  after-born  son  nor  the  blind  son  whose  dis- 
"  qualification  has  been  removed  subsequent 
"  to  the  partition,  would  take  anything  if  the 
"father  should  alienate  his  own  share  or 
"  allotment  during  his  lifetime ; "  and,  further 
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OQ,  he  goes  on  to  say  :  '*  And  I  apprehend 
'*  that,  if  the  incapable  son  should  have  a  son 
"  born  afterwards,  that  son,  if  capable,  would 
"  stand  in  his  father's  place,  and,  if  in  exist- 
"  ence  at  the  time  of  his  grandfather's  death, 
"  would  inherit  that  properly  which  his  father 
"  would  have  inherited,  if  capable." 

The  case  in  the  14  W.  R.,  329  is  distin- 
guishable. There  the  son  sued  in  a  certain 
capacity  (as  manager),  and  it  was  held  that 
he  was  not  entitled  to  recover,  but  the  Court 
did  not  discuss  the  question  as  to  whether 
he  was  or  was  not  entitled  to  inherit. 

In  2  Macnaghten's  Principles  and  Prece- 
dents of  Hindoo  Law,  c.  4  (Exclusion  from 
Inheritance),  p.  130,  the  following  question 
was  put  to  the  Pundits :  **  Does  the  right  of 
^*  succession  which  an  insane  person  would 
^^have  had  to  his  father,  provided  he  had 
''been  of  sound  mind,  devolve  on  his  mother 
''  or  on  his  wife  ?  And  supposing  such  insane 
*'  person  to  have  had  a  son  born  subsequently 
''to  the  death  of  his  (the  insane's)  father, 
"  which  son  is  since  dead :  in  this  case,  was 
"  the  grandson  entitled  to  inherit  immediate- 
**  ly  from  his  grandfather  by  reason  of  his 
''  father's  Insanity ;  and  if  so,  on  his  death, 
"  has  his  mother  any  title  to  succeed  him  ? " 

The  answer  of  the  Pundit  was  as  follows : — 

**  The  insane  person's  wife  has  no  title  to 
"  inherit  from  her  father-in-law.  The  widow 
"of  the  original  proprietor  excludes  her 
*'  daughter-in-law;  but  the  insane  person  and 
**  his  wife  must  be  provided  by  her  with  the 
"necessaries  of  life  out  of  the  estate.  If, 
"  however,  after  the  death  of  the  grandfather, 
"  a  son  of  the  insane  person  have  been  born, 
"  and  subsequently  die,  the  original  proprie- 
"  tor's  daughter-in-law  will,  as  mother  of  the 
"  child,  take  the  heritage  in  succession  to  her 
"  child,  and  supply  food  and  raiment  to  her 
"  mother-in-law  and  husband.  This  doctrine 
"  is  contained  in  the  Dayabhaga  and  other 
"  authorities." 

In  I  Strange  ^52,  c.  7,  we  read:  "  Ex- 
"  elusion  from  inheritance  with  the  Hindoo 
"  rests,  in  general,  upon  the  same  principle 
"  with  succession  to  it,  /.  e ,  it  is  connected 
"  with  the  obsequies  of  the  deceased ;  from 
'*  their  incapacity  to  perform  which  the  ex- 
"  eluded  are  incompetent  as  heirs.  The 
"  causes  of  it  are  sufficiently  numerous  ;  de- 
"  fects  both  of  body  and  mind,  together  with 
"  vice,  constructive  as  well  as  actual,  being 
"  attended  with  this  effect ;  and,  lastly,  devo- 
"  tion  to  any  of  the  religious  orders.  At 
"  first  sight  it  appears  harsh  to  divest  of  their 
"  heritable  rights,  not  only  idiots  and  madmen, 
"  but  the  deaf,  the  dumb,  &c.   *     ^^     *i*     * 


"  but  when  it  is  considered  how  anfitted 
"  in  general  are  for  the  ordinary  interco 
"  of  the  world,  and  that  they  are,  bj  the  s 
"law«  anxiously  secured  in  a  m&inteiuuii 
"  for  life,  chargeable  upon  those  who  rep 
"  them  as  heirs,  the  severity  of  the  enact 
'Ms  not  only  in  some  degree  abated,  but 
"even  admits  of  comparison  with  oor^ 
"institutions;"  and  Strange  goes  on  to  si 
the  analogy  between  the  English  and 
Hindoo  law.  According  to  English  lav, 
committee  would  be  appointed,  and  the 
perty  would  be  vested  in  the  conunttMi 
According  to  Hindoo  law,  the  result  of  tht! 
text  seems  to  be  that  a  capahh  son  is  sitk*^ 
siiiuUd  for  an  incapable  father.  See 
Dayabhaga,  c.  5,  ss.  18.  19;  Shamachnrm's 
Vyavastha  Darpana  1014:  the  Dbarma: 
Shastra  (Roer's  and  Montriou's),  p.  46,  v.  14a , 
As  far  as  I  am  able  to  make  out  from  the; 
text,  it  is  not  limited,  as  Mr.  Kennedy  pats-' 
it,  to  the  estate  in  the  direct  line  hke  the 
estate  of  the  grandfather.  If  the  soo  s 
incapable  of  inheriting  according  to  Hindoo 
law,  on  his  becoming  insane,  the  son  is  sub- 
stituted. The  reasDn  is  very  well  given  by 
Strange  at  p.  152.  As  I  contend,  the  son  in 
this  case  would  take  the  father's  share.  My 
first  objection,  therefore,  is  that  it  is  altogether 
a  matter  of  fact.  Upon  ihe  evidence  whidi 
the  learned  Judge  had  before  him,  bis  Lord- 
ship  could  not  and  ought  not  to  have  dofi€ 
what  it  is  now  said  he  ought  to  have  done. 
They  ought  to  have  given  his  Lordship  ample 
evidence.  ^Mr.  Kennedy. — We  are  quit* 
willing  to  do  so  now  if  the  Court  should  think 
that  there  has  not  been  a  perfect  investi^- 
tion.]  On  the  question  of  fact,  L  hold  that 
the  decree  is  a  right  one ;  and  on  the  question 
of  law,  my  learned  friend  has  not  made  out 
that  his  clients  are  entitled  to  the  property  in 
dispute.  Moreover  the  appeal,  being  from  an 
order  upon  an  application  for  a  review  (^ 
judgment,  ought  to  be  dismissed. 

The  Standing  Counsel  (in  reply). — Special 
demurrers  have  been  abolished.  At  any  rate, 
this  was  a  matter  which  might  have  put 
Mohendronauth  or  his  advisers  upon  inquirjr. 
They  ought  to  have  come  in.  The  committee 
had  a  duty  cast  upon  her.  Bat  because  sbe 
does  not  choose  to  appear,  it  would  be  very 
hard  to  make  my  clients  suffer.  If  the  evi* 
dence  of  Dr.  Payne  had  been  impeached,  1 
lake  it,  it  could  have  been  supported.  Bat 
Mr.  Justice  Macpherson  expresses  bis  most 
perfect  confidence  in  it,  and  does  not  in  the 
least  suggest  any  doubt  as  to  the  insanity. 
My  learned  friend  seems  to  think  that  the 
learned  Judge  was  not  satisfied  with  the  eyj- 
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But  it  appears  to  me  chat  ihe  learned  '  than   is  contemplated  by  the  Engh'sh  law» 
ge  did  accept  the  evidence  as  to  insanity  ;  for  it  is  one  not  to  be  terminated  even  by 
be  quite  sufficient,  sitting  as  be  did  as  a  1  death.     So   long  as   the   wife   represents   a 
ge  and  Jury,  and  having  a  most  respect-  ;  part  of   the    husband,   the    union   survives. 
Government  officer  to  come  and  swear  >  liut  a   son's  widovv  is  not  an  heir  to  the 
he    was    insane.      [Couch^   C.J, — Mr.  ;  father  under  any  imaginable   circumstance. 
iistice  Macpberson  said  that  there  was  not ,  [Couchy   CJ, — Do  1  understand  you  to  say 
cient  evidence  to  show  that  the  man  was  |  that,  if  the  property  does  not  go  to  Mohendro- 


^absolutely    incurably   insane.     He  seems  to 
imre  treated  it  as  insanity.]     It  would  be  im- 

Ksible  to  satisfy  a  man  that  another  is  abso 
;}y  incuiably  insane.     Unless  your  Lord- 
iJtliips  are  prepared  to  exclude  that  branch  of 
fHindoo  law  which  treats  of  exclusion  from  in< 


nauth,  he  would  have  a  right  to  mainten- 
ance.^] Just  so. 

The  Court  took  time  to  consider. 
The  judgment  of  the   Court  was  delii'ered 
as  follows  on  the  2*jth  July  i8y2  hy — 
Couch,  C  J. — This   was  an  appeal  from 


:  heritance,  I  think  it  is  impossible  to  say  that  the  judgment  of  Mr.  Justice  IMacpherson,  by 
[any  man  can  be  pronounced  to  be  absolutely  which  he  declared  the  defendant  Mohendro- 
[.incurably  insane.     But  Dr.  Payne  has  pledged  ■  nauth  Bysack  to  be  entitled  to  a  portion  of  the 


I  Umself  to  the  word  of  a  gentleman  that  Mo 
hendronauih  is  absolutely  insane,  and  we  have 
Dr.  Payne's  clear  testimony  carrying  back  the 
insanity  to  1863  or  1864.  Unless  your  Lord- 
ships suggest  this  idea  that,  whenever  a  person 
is  unrepresented  in  Court,  a  host  of  witnesses 
should  be  brought  to  shake  one  incredible 
witness,  I  do  not  see  how  the  judgment  of 


property  in  dispute,  the  claim  of  the  plaint- 
iffs being  to  the  whole  of  the  properly,  on 
the  ground  that  Mohendronauth  Bysack  was 
insane,  and,  therefore,  not  entitled  to  inherit 
any  share  of  it.  The  other  portion  of  the 
judgment,  to  which  we  need  not  further  al- 
lude, relates  to  the  title  of  the  plaintiffs  and 
Mohendronauth  Bysack,  supposing  he  was  not 


the  Court  below  can  be  supported  on  the    disquali6ed   from   inheriting  as  against  the 
ground  on  which  the  learned  Judge  proceed- I  first    defendant.     Having  disposed  of  that, 


ed.  There  is  a  precise  distinction  between 
a  madman  and  a  lunatic.  It  is  so  in  our  law, 
and  it  is  the  same  in  the  Hindoo  law.  Mr. 
Josiice  Holloway,  in  the  Madras  case  cited 
by  mt  before,  says :  "  Lord  Cjke  classes 
"  idiots  as  one  of  the  species  of  *  non  compos 
''mentis*  distinguished  frjm  lunatics  by  the 


the  learned  Judge  says :  **  The  question 
arises  as  to  the  defendant  Mohendronauth 
Bysack,  who  is  admittedly  entitled  to  a  share 
but  for  the  fact  of  his  being  a  lunatic.  He 
was  not  born  a  lunatic,  and  was  not  formally 
found  to  be  a  lunatic  till  1864.  His  position 
depends  upon  this  question,  viz.,  whether,  at 


^'circumstance  that  the  idiot   is   he,  which    the  time  of  OpoorvaChundra's  death  in  Octo- 


'•from  his  nativiae,  by   a   perpetual    infir 
*•  miue,  is  non  compos  mentis." 

I  cannot  understand  what  other  possible 
distinction  can  be  made  between  an  idiot  and 
a  madman.  One  always  speaks  in  ordinary 
language  of  supervenient  insanity  as  madness. 


her  1S69,  he  was  incurably  insane;"  and 
then,  taking  that  to  be  the  question,  he  says : 
^'  I  am  not  prepared  to  find  as  a  fact  that  Mo- 
hendronauth Bysack  was  in  1869  absolutely 
incurably  insane  within  the  meaning  of  the 
Hindoo  law,   so  as  to  be  incapable  of  in- 


lander the  Mitakshara,  an  insane  person  is  ;  heriting." 

excluded  from  inheritance,  but  the  penalty        Now,  the  question  is  whether  the  proposi- 

of  degradation  is  imposed  on  those  who  do  |  tion  there  put  forward,  and  upon  which  the 


not  maintain  him  (c.  2,  s.   10,  v.  5).     The 
passage  from  Vyavastha  Darpana  (v.  657, 


judgment  is  founded,  that  a  party  must  be 
absolutely  incurably  insane,  in  order  to  be 


p.  997)  is  not  Shamachurn's  own,  but  is  a  ,  incapable  of  inheriting,  is  in  accordance  with 
text  of  Devala,  the  import  being  the  same  >  Hindoo  law. 

with  that  of  the  text  of  Narada  {see  p.  1004).  |  Most  of  the  texts  upon  the  subject  are  to 
See  also  Montriou's  Edition  of  Yajnavalkya, !  be  found  in  the  Dayabhaga,  Chapter  V.,  the 
V.  141,  and  Book,  p.  46,  and  the  Daya- 1  chapter  as  to  exclusion  from  inheritance, 
bhaga,  c.  5,  ss.  9  and  10.  Tnere  was  one  ^  The  first  is  from  Menu,  which  says:  "  Im- 
casemen  ioned  by  Mr.  Lowe  which  his  some  |  potent  persons  and  outcasts  are  excluded 
little  bearing  on  the  matter  in  this  way.  |  from  a  share  of  the  heritage,  and  so  are  per- 
Voor  Jx)rdships  will  remember  how  closely  1  sons  born  blind  and  deaf,  as  well  as  madmen, 
QQitevi,  according  to  Hindoo  law,  the  wife  |  idiots,  and  dumb,  and  those  who  have  lost  a 


is  to  the  husband.  I  am  not  quite  sure  that 
the  union  of  the  two,  according  to  the 
ijindoo  law,  is  not  possibly  a  closer  one 


sense  (or  a  limb)."  Another  text  is  from 
Yajnavalkyay  which  says :  "  An  outcast 
and  his  issue,  an  impotent  person,  one  lame, 
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a  madman,  an  idiot,  a  blind  man,  a  person 
afflicted  with  an  incurable  disease,  as  well  as 
others  similarly  disqualified,  must  be  main- 
tained, excluding  them,  however,  from  partici- 
pation. One  who  cannot  walk  is  lame ;"  and,  in 
the  next  clause,  there  is  a  text  of  Devala : 
**  When  the  father  is  dead  (as  well  as  in  his 
lifetime),  an  impotent  man,  a  leper,  a  mad- 
man, an  idiot,  a  blind  man,  an  outcast,  the 
offspring  of  an  outcast,  and  a  person  wearing 
the  token  (of  religious  mendicity)  are  not 
competent  to  share  the  heritage."  The  same 
text  is  in  other  books  of  authority,  as  the 
Dayakrama  Sangraha,  where  it  is  given 
thus :  "  An  outcast,  his  offspring,  an  impo- 
tent  person,  one  lame,  insane,  or  an  idiot,  a 
blind  man,  one  afflicted  with  an  incurable 
disease,  should  be  supported,  since  they  are 
excluded  from  the  inheritance." 

The  words  of  the  Mitaksharay  in  Chap- 
ter II.,  section  lo,  on  exclusion  from  inherit- 
ance, are  :  **  The  author  states  an  exception 
to  what  has  been  said  by  him  respecting  the 
succession  of  the  son,  the  widow,  and  other 
heirs,  as  well  as  the  re-united  parcener.  An 
impotent  person,  an  outcast  and  his  issue, 
one  lame,  a  madman,  an  idiot,  a  blind  man, 
and  a  person  afflicted  with  an  incurable 
disease,  as  well  as  others  (similarly  disquali- 
fied), must  be  maintained,  excluding  them, 
however,  from  participation,''  being  the  same 
text  as  is  in  the  Dayahhaga, 

1  may  also  notice  that  in  Elberling  on  In- 
heritance, section  151,  it  is  said  :  "  As  suc- 
cession takes  place  in  consideration  of  the 
benefit  conferred  on  the  deceased  by  the 
funeral  offerings,  those  who  cannot,  either 
for  a  general  or  special  cause,  or  those  who 
will  not  perform  the  ceremonies,  are  neces- 
sarily excluded  from  becoming  heirs  ;"  and  he 
refers  to  section  189,  where  it  is  said  :  '*  The 
being  impotent,  or  born  blind  and  deaf,  or 
having  lost  a  sense  or  a  limb,  or  being  a  mad- 
man, an  idiot,  or  dumb,  because  these  defects 
are  considered  as  a  punishment  for  crimes 
committed  in  a  former  state.''  The  texts 
speak  of  incurable  disease,  but  madness  is  a 
separate  head  of  disqualification  to  which 
incurability  is  not  attached.  They  do  not 
support  the  proposition  that  a  person  must, 
as  Mr.  Justice  Macpherson  says,  be  abso- 
lutely incurably  insane.  He  goes  beyond  what 
the  texts  warrant. 

The  evidence  in  the  case  with  regard  lo 
the  state  of  mind  of  Mohendronauth  Bysack 
was  the  deposition  of  Dr.  Payne,  who  said 
that  he  was  in  charge  of  the  native  asylum, 
and  that  he  knew  a  patient  there  of  the  name 
of    Mohendronauth   Bysack :     **  His    state 


varied  a  good  deal.    At  times  he  was  insane 
at  others  rational.     His  lucid  intervals  gr 
rarer,  and  there  has  been  no  evidence  of 
pension  of  insanity  for  years.     I  have  h 
considerable  experience.  I  don't  consider  b 
a  curable  case.     There  is  no  possibility 
his  being  curable.   I  had  no  hopes  of  his  r 
covery  from  a  year  after  his  admission  in 
the  asylum." 

It  appears  to  us  that  this  evidence  sho 
a  state  of  madness  for  a  long  period  of  time, 
and   certainlv,   if  not  without  an   absolute- 
possibility  of  cure,  without  a  probability  of 
it.     It  is  not  necessary  to  show,  by  clear  and' 
positive  evidence,  the  absolute  impossibility 
of  a  cure.     There  is  no  authority  for  th;^ 
either  in  the  texts  or  decisions.     Accordiaf  .* 
to  Dr.  Payne's  evidence,  this  person  might 
well  b^  described  as  a  madman,  and  in  i86q, 
when  the  succession  fell  in,  he  was  certainlr 
a  madman,  and  was  not  at  that  time  in  a 
condition  to  offer  the  funeral  oblations,  which 
is  given  as  the  reason  why  such  a  person 
should  be  excluded  from  inheritance.     For 
that  reason,  we  think,  the  decree  of  the  learn- 
ed Judge  cannot  stand,  and  that  part  of  it 
which  relates  to  the  share  of  Mohendronauth 
Bysack  must  be  set  aside.     The  texts  which 
exclude  a  madman  from  inheritance  declare 
that  he  is  entitled  to  maintenance  ;  and  this 
was  not  questioned  in  the  argument  before 
us.     It  must,  therefore,  be  referred  to  one  of 
the  Judges  of  this  Court  (unless  the  parties 
can  agree  on  it,  which  they  will  probably  be 
able  to  do)  to  ascertain  what  is  a  proper  sam 
to  be  allowed  for  Mohendronauth  Bysack's 
maintenance  from  his  share  of  the  propertr. 
The  parties  will  respectively  bear  their  own 
costs  of  this  appeal,  to  be  taxed  as  between 
attorney  and  client  on  scale  No.  2. 

Markhy,  J, — I  am  of  the  same  opinion. 


The  27th  July  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chitf 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Jurisdiction— Act  XXIII.  of  z86x,  s.  4— Party  to 
Suit  (Person  living^  within  ao  Miles). 

Reference  to  the  High  Court  by  the  vc- 
officio  Judge  of  the  Small  Cause  Courl 
at  Darjeelingy  dated  the  12th  Junt  iS]2. 

Mohur  Ram  Moodee,  Plaintiffy 
versus 

Karbaree  Sirdar  and  another,  Defendants. 

f 
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this  case»  the  High  Court,  under  s.  4,  A<51  XXII I.  of 

fi,  alloived  the  Small  Cause  Court  to  make  a  person 

eerned  to  a  suit,  who  lived  within  20  miles  of  the  ju- 

iction  of  that  Court,  to  be  made  a  party  to  the  suit. 

'  Case. — ^The  plaintiff  brought  this  case  be- 
the  Court  of  Small  Causes  at  Darjeeling, 

plaining  that  Karbaree  Sirdar,  who  lived 
^ond  the  jurisdiction  of  the  Court,  had,  in 
lie  belief  of  the  plaintiff,  received  the  goods,  on 
bccountof  which  claim  was  brought,  but  that 
l«  (Karbaree)  denied  his  liability,  asserting 
that  he  had  given  the  defendant  Rughoobir, 
irfao  lived  within  the  jurisdiction,  no  authority 
^  write  the  several  items  of  the  account. 
rhe  Court  of  Small  Causes  being  of  opinion, 
911  the  face  of  it,  that  Karbaree,  who  did  not 
iwell  or  personally  or  through  agent  carry  on 
business  or  work  for  gain  within  its  juris- 
AiciioQ,  was  the  principal  defendant,  declined 
the  case,  and  referred  the  plaintiff  to  the 
MooQsiff's  Court.  The  Moonsiff  returned 
the  case,  saying  that  he  felt  equal  difficulty  in 
dealing  with  it,  as  the  defendant  Karbaree 
iaHeged  that  the  goods  had  been  received,  not 
on  his  account,  but  on  that  of  Rughoobir,  who 
was  within   the   jurisdiction  of   the    Small 

Cause  Court. 
The  question  for  decision  is,  should  the 

case  he  tried  by  one  Court  with  all  parties 

concerned  before  it,  and,  if  so,  by  which  Court? 

Opinion  of  the  Judge  of  the  Small  Cause 

Court, 

I  am  of  opinion  that  it  would   be  more 
convenient  for  the  Small  Cause  Court  to  try 
the  case  with  all  parties  concerned  before  it. 
My  reasons  for  this  opinion  are  that  the  claim 
is  valued  at  less  than  Rs.  500,  and  that  de- 
fendant Karbaree,  although  resident  beyond 
the  jurisdiction  of  the  Small  Cause  Court,  is 
'Siill  said  to  be  within  20  miles  of  that  juris- 
diction,   viz.,     in     the     neighbourhood     of 
Kalimpong,  and  from  the  letter  of  the  Regis- 
trar of  the  High  Court,  Civil  side,  No.  2567, 
dated  4th  September  1868,  to  my  address,  I 
^carn  that  the  High  Court  will,  on  cause 
shown,  allow  a  person  concerned  in  a  suit 
^ho  lives  within  20  miles  of  the  jurisdiction 
of  a  Court,   within  whose  jurisdiction  the 
other  parties  to  the  suit  reside,  to  be  made  a 
party  to  suit.     The  permission  of  the  High 
Court  is  asked  for  this  Court  to  try  the  case, 
set  forth  with  Karbaree  as  a  party  to  the  suit. 

The  judgment   of  the  High    Court  ivas 
delivered  as  follows  by — 

Conchy  C.J, — Make  an  order  in  ihife  case, 
under  section  4,  Aft  XXIII.  of  1861,  for  the 
Jndge  of  the  Small  Cause  Court  to  try  the 
case. 


The  29th  July  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Illegal  Ejectment «  Intervener  —  Allegation  — 
Error—Procedure— Onus  Probandi— Evidence, 

Case  No.  125  of  1872. 

Special    Appeal  from  a  decision   passed  by 
the  First    Subordinate    Judge  of  Bhau- 
gulpore,   dated    the    iSth    August    i8yr, 
affirming  a   decision   of  the   Moonsiff^  of 
Monghyr,  dated  the  r^th  March  tSyi* 

Nunhoo  Mthtoon  (Plaintiff)  Appellant, 

t'ersus 

Musst.  Teeloco  Kooer  (one  of  the  Defend- 
ants) and  another  (Objector),  Respondents. 

Mr,  Lingham  and  Baboo  Boodh  Sen  Singh 

for  Appellant. 

Mr,  C,  Gregory  and  Baboo  Bhoivanee  Churn 
Dull  for  Respondents. 

In  a  suit  to  recover  possession,  by  tenant  ag^ainst  land- 
lord, in  which  an  intervenor  was  made  a  party,  plaint- 
iff failed  to  prove  the  illegal  ejectment  upon  which  Jie 
relied,  and  judgment  was  given  against  him.  Plaintiff 
now  appeals  specially  on  the  ground  that  the  lower 
Courts  werc  wrong  in  allowing  the  intervenor  to  be 
made  a  party,  inasmuch  as  the  allegations  of  the  inter- 
venor were  contrary  to  those  either  of  the  plaintiff  or 
of  the  original  defendant.  Helu  that  the  error,  if  any, 
was  one  of  procedure  only,  and  that  the  onus  was  on 
plaintiff  to  show  that  the  determination  against  him  of 
the  issuer  as  to  ille^^al  ejectment  was  erroneous,  or  was 
affected  by  the  evidence  adduced  by  the  intervenor. 

Mitter,  J, — This  suit  was  instituted  by 
the  plaintiff,  now  special  appellant  before 
us,  under  the  provisions  of  Act  VIII.  of 
1869  (B.  C),  to  recover  possession  of  11 
beegahs  of  land  from  which,  he  alleged,  he 
had  been  illegally  dispossessed  by  the  first 
and  second  party  defendants,  his  alleged 
landlords. 

The  first  and  second  party  defendants 
urged  in  their  written  statements  that,  though 
the  lands  in  question  had  been  originally 
included  in  the  plaintiff's  jote,  the  plaintiff 
had  voluntarily  relinquished  the  same  in 
their  favor  on  a  date  different  from  the 
date  of  dispossession  mentioned  in  the 
plaint. 

The  third  party  defendants  then  came 
forward  as  intervenors,  alleging  that  the 
lands  in  dispute  belonged  neither  to  the 
plaintiff  nor  to  the  first  and  second  party 
defendants;    and  that  the  whole   case   wa^ 
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fraudulently  got  up  between  those  individu- 
als in  order  to  deprive  them  (the  third  party 
defendants)  of  their  just  rights  in  those 
lands. 

The  Court  of  first  instance  allowed  the 
intervenors  to  be  made  parties  to  the  suit, 
and  after  laying  down  certain  issues  for  ad- 
judication, and  taking  evidence  thereupon, 
gave  judgment  against  the  plaintiff. 

This  decision  having  been  upheld  by  the 
I-ower  Appellate  Court,  the  plaintiff  now 
comes  before  us  in  special  appeal,  urging  that 
the  lower  Courts  were  wrong  in  law  in  al- 
lowing the  intervenors  to  be  made  parties  to 
the  suit,  inasmuch  as  the  allegations  of 
the  said  intervenors  were  altogether  con- 
trary to  those  put  forward  either  by  the 
special  appellant  himself  or  by  the  original 
defendants,  m.,  his  alleged  landlords.  In 
support  of  this  contention,  the  special  ap- 
pellant relies  upon  two  decisions  of  this 
Court ;  one  reported  in  page  369,  Volume  X., 
the  other  in  page  202,  Volume  VII.  of  the 
Weekly  Reporter. 

We  are  of  opinion  that  this  objection 
ought  not  to  prevail.  Assuming  that  the 
lower  Court  was  wrong  in  law  in  making 
the  intervenors  parlies  to  the  suit,  the  error 
was  one  of  procedure  only ;  and  it  is,  there- 
fore, clear  that,  before  the  special  appellant 
can  ask  us  to  reverse  the  concurrent  deci- 
sions of  both  the  lower  Courts  on  the 
ground  of  such  an  error,  it  is  incumbent 
upon  him  to  show  that  it  has  produced  an 
error  in  the  decision  of  the  case  on  the 
merits.  Now,  leaving  aside  the  other  issues 
laid  down  and  determined  by  the  Court  of 
first  instance,  there  seems  to  be  no  doubt 
that  the  plaintiff  was  bound  to  prove  the 
alHrmative  of  the  issue  relating  to  the  ille- 
gal ejectment  relied  upon  by  him  in  his 
plaint,  before  he  could  succeed  even  as 
against  the  original  defendants,  viz,^  his 
alleged  landlords.  This  issue  was  laid 
down  by  the  Moonsiff,  and  determined  against 
the  plaintiff  upon  the  evidence  adduced  in 
the  cause.  That  decision  has  been  upheld 
by  the  Lower  Appellate  Court,  and  we  do 
not  see  that  we  are  in  a  position  to  interfere 
with  it,  it  being  a  decision  on  a  question  of 
fact  based  upon  evidence. 

It  has  been  said  that  the  lower  Courts 
have  been  improperly  influenced  by  their 
decisions  upon  the  other  issues  which  were, 
in  fact,  issues,  not  between  the  plaintiff  and 
the  original  defendants,  but  between  the 
plaintiff  and  the  original  defendants  on  one 
side,  and  the  intervenors  on  the  other.  But 
the  special  appellant  has  failed  to  show  that 


there  is  any  ground  for  this  contention. 
issue  arising  from  the  allegation  of   ill< 
dispossession  has  been  determined  apon 
evidence  produced  by  the  plaintiff  him^ 
both  the  lower  Courts  having  rejected 
evidence  on  the  ground  that  it  was  unwoi 
of  credit.   The  appellant  does  not  attempt] 
show  that  this  opinion,  concurrently  arrii 
at  by  both  the  Courts,  is  in  any   way 
neous,  or  that  it  was  in  any  manner  affe< 
by  the  evidence  produced  by  the  intervei 
We  may  add   (though  it  is  not   neccj 
for  us  to  decide  the  point  in  this  particu| 
case)  that,  even  if  it  be  held  that  the  I< 
Court  was  wrong  in  law  in  making  the  iot 
venors  parties  to  this  suit,  it  is  too  late  ni 
to  ask  this  Court   to  exclude  the  evidei 
produced   by  those    intervenors    when 
consideration  of  that  evidence  has,  upoo 
special  appellant's  own  showing,  enabled 
lower  Courts    to  arrive   at  a  correct  deU 
mi  nation  of  t^e  issue  relating  to  illegal  ej< 
ment,  which,  as  we  have  already  obsei 
was  one  of  the  most  material  issues  in 
case  even  as  originally  framed.     That  el 
dence  is  already  upon  the  record,  and  we 
not  think  that  we  should  be  justified  at  tt 
stage  of  the  proceedings   in   directing  tj 
lower  Courts  to  exclude  it  from  their  com 
deration,  and  in  compelling  them  thereby 
look  at  the  case  from  a  false  point  of  vie« 
particularly  when  it  is  borne  in  mind  il 
the  witnesses  examined  by  the   iniervci 
might  be  re-examined,  if  necessary,  at  the 
instance  of  the  Court  itself. 

I* or  the  above  reasons,   we  dismiss  ihis 
special  appeal,  but  without  costs. 


The  a9:h  July  1872. 

Present  : 

The  Hon'ble  II.  \'.  Hayley  and  Dwarkanaih 

Mittcr,  yudges. 

lateryenor— Suit  against  Representatives  of 
Ancestor's  Vendor— Eyideoce—Anciest  Do- 
cument—Attestation— Relatiye  Value  of  D^ 
cumentary  and  Oral  Evidence. 

Case  No.  219  of  1S72. 

Special  Appeal  from  a  decision  passed  k  thi 
Fir  si  Subordinate  Judge  of  Bhaugulporj^ 
dated  the  16IK  September  iSyr,  reverstn§ 
a  decision  of  the  Moonsiff  of  Bigooson*^ 
dated  the  i8th  May  iSyt, 
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Mohesh  Roy  and  others  (Plaintiffs), 

Appellants^ 


versus 


I 

Boodhun  Mahtoon  and  others  (Defendants), 

Respondents, 

Moulvee  Syed  Murhumut  Hossein 
for  Appellants. 

Baboo  Umbika  Churn  Base  for  Respondents. 

A  party  is  not  bound  to  intervene,  because  he  cannot 
I  be  affected  by  any  decl<iion  passed  in  a  suit  brought  not 
1  agaiiist  hira,  but  against  certain  representatives  of  his 
ancestor's  vendor. 

Mere  absence  of  attestation  cannot  be  fatal  to  the 
admxssioa  of  a  document  purporting  to  be  uf  a  very 
ancient  date,  and  coming  from  the  proper  custody. 

.No  Court,  much  less  an  Appellate  Court,  is  justified  in 
niling  that,  in  the  absence  of  documentary  evidence, 
mere  oral  evidence  is  not  sufficient  to  prove  the  plaint- 
ifF*scase,  when  the  plaintiff  adduced  1 1  witnesses  whose 
testimony  was  fully  believed  by  the  first  Court. 

Mitier,  ^.— This  suit  was  instituted  by 
,  the  plaintiff,  special  appellant,  to  recover 
'  possession  of  5  cottahs  of  brohmutter  land, 
upon  the  allegations  that  the  said  land  had 
been  purchased  by  his  ancestors  in  the  year 
1336  Fuslee,  and  that  he  had  been  dispos- 
scssed  therefrom  by  the  defendants  in  Srabun 
1275  of  the  same  era. 

The  defendants   urged   in   their     written 
statement  that  the  allegation  of  purchase  set 

,    up  by  the  plaintiff  was  false,  and  that  neither' 
the  plaintiff  nor  his  ancestors  had  ever  been 
in  possession  of  the  lands  in  dispute. 
The  Moonsiff  who  tried  the  case  in   the 

\  Court  of  first  instance  decreed  the  plaintiff's 
5uit,  relying  upon  the  direct  testimony  of  ii 
witnesses,   as  also,  upon  certain  documents 

I  produced  by  the  plaintiff,  regarding  the  legal 
admissibility  of  which  no  objection  whatever 
has  been  raised  before  us  by  the  pleader  for 
the  respondent. 

On  appeal,  the  Subordinate  Judge  has 
reversed  the  Moonsjff's  decision,  chiefly 
relymg  upon  the  failure  of  the  plaintiff  to 
intervene  in  a  certain  suit  which  was  brought 
about  in  the  year  1867,  not  against  him,  the 
plaintiff,  but  against  certain  representatives 
«  nis  ancestor's  alleged  vendor. 

We  are  of  opinion  that  the  Subordinate 
mzt  is  quite  wrong  in  law  in  holding 
inat  the  plaintiff  was  bound  to  intervene  in 
that  suit.  Nay,  it  has  been  often  held  by 
this  Court  that  in  a  suit  framed,  as  the  one 
above  referred  to,  a  party  standing  in  the 
posmon  of  the  plaintiff  would  have  no  right 
|o  intervene,  inasmuch  as  he  is  not  likely 
to  be  affected  by  any  decision  which  might 
DC  arnved  at  in  it.     It  is  true  that  the  Sub. 
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ordinate  Judge  has  made  some  remarks  upon 
the  suspicious  character  of  the  kobala  of 
1336  produced  by  the  plaintiff,  and  those 
remarks  might,  at  first  sight,  appear  to  be  a 
bar  to  our  interfering  with  his  decision  in 
special  appeal.  But  not  only  do  we  find 
those  remarks  altogether  unsupported  by  the 
actual  condition  of  the  document,  but  the 
Subordinate  Judge's  own  words  clearly  go 
to  show  that  his  mind  was  chiefly  influenced 
by  the  omission  of  the  plaintiff  to  intervene 
in  the  suit  above  referred  to.  The  Subor- 
dinate Judge  says :  "  But  such  a  total  silence 
'^  on  the  part  of  the  plaintiffs,  and  the  deposi- 
"  tion  of  Shib  Dyal,  brother  of  Mohesh  Roy, 
''  repudiating  the  purchase  of  Asman  Mahtoon 
"  and  others,  upon  whose  purchase  the  plaint- 
''  iff's  purchase  is  founded,  are  direct  proof 
'*of  total  dispossession,"  that  is,  want  of 
possession  ''of  the  plaintiffs."  If,  after 
having  taken  this  view  of  the  case,  the  Sub- 
ordinate Judge  thought  it  proper  to  make 
some  obviously  erroneous  remarks  on  the 
condition  of  the  plaintiff's  deed,  we  do 
not  think  that  our  hands  are  tied  up,  even 
by  the  law  of  special  appeal,  strict  as  that  law 
is.  The  document  purports  to  be  of  a  very 
anciem  date,  it  has  come  from  the  proper 
custody,  and  in  the  face  of  these  circum- 
stances, mere  absence  of  attestation  cannot 
be  considered  as  fatal  to  its  admission.  The 
Subordinate  Judge  was,  therefore,  wrong  in 
rejecting  it  in  the  perfunctory  way  in  which 
he  has  rejected  it  in  the  latter  part  of  his 
decision.  The  only  notice  which  the  Subor- 
dinate Judge  has  taken  of  the  testimony  of 
the  II  witnesses  produced  by  the  plaintiff, 
which  testimony  was  fully  believed  by  the 
Court  of  first  instance  which  had  the  best 
opportunity  for  determining  its  value,  is  con- 
tained in  a  passage  in  which  he  says  that,  in 
the  absence  of  documentary  evidence,  mere 
oral  evidence  is  not  sufficient  to  prove  the 
plaintiff's  case.  We  think  this  is  not  a 
reasonable  or  legal  way  of  dealing  with  the 
evidence  of  witnesses,  particularly  on  the  part 
of  an  Appellate  Court  which  has  only  to  deal 
with  the  evidence  as  it  stands  on  the  record. 

For  these  reasons,  we  reverse  the  decision 
of  the  Subordinate  Judge,  and  remand  the 
case  to  Moulvee  Syad  Abdooliah,  the  second 
Subordinate  Judge  of  the  District,  for  a 
fresh  decision  on  the  merits.  The  costs  of 
this  appeal  and  of  the  lower  Courts  will 
abide  the  result. 
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The  30ih  July  1872. 

• 

Present : 

The  Ilon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Venue  of  Appeal  —  Execution  Proceedinsfs  — 
Act  VI.  of  1872,  s.  22 — Interest  subsequent  to 
Decree, 

Case  No.  164  of  1872, 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dinagepore^  dated  the 
2jrd  April  t8'^2,  affirming  an  order  of 
the  Subordinate  Judge  of  that  District, 
dated  the  agth  December  i8yr. 

Roy  Dhunput  Singh  Bahadur  (Decree - 
holder),  Appellant, 

versus 

Modhoo  Motee  Dabia,  alias  Jhootoo  Dabia 
(Judgment-debior),  /Respondent. 

Mr.  R.  T.  Allan  and  Baboos  Sreenath  Doss 
and  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondent. 

In  determining  the  venue  of  appeal  a^ifainst  an  order 
passed  in  execution,  the  **  subject-matter  in  dispute" 
used  in  s.  32,  ^t\  VI.  of  1871,  must  be  taken  to  exclude 
the  interest  which  accrued  subsequently  to  the  date  of 
the  decree. 

Mitter^  J. — Wk  think  this  case  falls  with- 
in the  purview  of  the  Full  Bench  decision  In 
the  case  of  Doolee  Chand  passed  on  the 
iith  July  last.*  In  that  case,  it  was  unani- 
mously held  by  the  Full  Bench  that  the 
words  '*  subject-matter  in  dispute"  used  in 
the  22nd  section  of  Ad  VI.  of  1871,  meant 
the  subject-matter  in  dispute  in  the  original 
suit.  In  the  present  case,  the  original  suit 
was  for  a  sum  below  Rs.  5,000,  and  the 
decree  also  which  is  now  sought  to  be  exe- 
cuted was  for  a  sum  below  that  amount.  An 
execution-proceeding  must  be  considered  as 
a  mere  continuation  of  the  original  suit ;  and 
we  do  not  think  that,  in  determining  the 
venue  of  appeal,  we  should  take  into  consi- 
deration the  interest  which  accrued  subse- 
quently to  the  date  of  the  decree.  It. is  true 
ttiat  the  question  directly  decided  by  the 
Full  Bench  was  somewhat  different  from  the 
one  we  have  now  to  determine,  but  the  prin- 
ciple appears  to  us  to  be  the  same,  the  only 
difference  between  the  Full  Bench  case  and 
this  case  being  that  the  former  related  to  aji 

♦  Ante,  p.  261. 


appeal  from  an  original  decree,  whereas 
present  case  arises  out  of  an  appeal 
an  order  passed  in  execution. 

We   reverse  the   decision   of  the  Ja^ 
below,  and  remand  the  case  to  him  to  11 
on  ^he   merits.     The  respondent  must 
to  the  appellant  two  gold  mohurs  as 
of  this  appeal. 

The  30th  July  1872. 

Present : 

The  Honble  H.  V.  Bayley  and  Dwarka 

Mitter,  Judges. 

Review  of  Jnds^ent — New  Docnnieiit 

Case  No.  161  of -1872. 

Special  Appeal  from   a  decision  passed 
the  Judge     of  Sylhet,     dated    the  -?. 
September    iSyi,  affirming   a  decision 
the   Moons  iff'  of  Lushkerpore,   daUi  /| 
joth  December  iSjo, 

Huro  Gobind  Pal  (Plaintiff),  Appellant, 

versus 

Huro  Soondaree  Chowdhrain  (Defendant), 

Respondent. 

Mr,  M.  M.  Ghose  and  Baboo  Grish  Chuniti 
Ghose  for  Appellant. 

Mr.  G.  Gregory  and  Baboos  Mekinee 
Mohun  Roy  and  Gopal  Lall  MitUr  tot 
Respondent.  I 

1  he  objection  to  the  admission  of  a  review  of  iodg- 
ment  on  the  strength  of  a  new  document  was  not  aUowed 
to  prevail  in  a  case  where  the  so^alKed  new  docnoeta 
was  not  the  sole  reason  for  the  admission  of  thcrevte*. 

Mitter,  J. — ^The  main  ground  urged  in  l)i\^ 
special  appeal  is  that  the  I-ower  Appellate 
Court  has  committed  an  error  in  law  in  ad- 
mitting a  review  of  its  original  judgment  on  , 
the  strength  of  a  new  document  not  pro-  | 
duced  at  the  first  hearing  withoilt  ssLUiinH 
itself  upon  legal  evidence  that  *^he  existence 
of  that  document  was  not  known  to  tbe 
applicant  for  review  or  that  it  would  not  be 
produced  by  him  when  the  case  was  tried  in 
the  first  instance. 

WeVre  of  opinion  that  this  objection 
o^ight  not  to  prevail.  The  applicat/on  /or 
/eview  wai^  made  not  only  upon  the  ground 
of  the  new  ^document  above  referred  to,  bm 
upon  severalSother  grounds,  and  the  Subor- 
dinate Judge  Jsjistinctly  admits  in  his  present 
judgment  that\  he  had  committed  several 
mistakes  in  his  f!<^st  decision  which  had  pro- 
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isn  error  in  the  decision  of  the  case  on  i 
It  is  true  itiat  tlie  Subonlinate 
!  did  not  record  these  reasons  in   liis  I 

iding  for  tlie  admission  of  the  applica- ; 

r  review  of  judgmeni ;  but  that  c' 


,-alidat 


'.  judgment,  when  ii  is  iiuite  clear 
JKsides  the  document  objected  to,  there 
^veral  other  grounds  for  admitting  the 
Much  stress  lias  been  Inid  by 
med  counsel  for -the  appelUiit  on  a 
ion-reported  at  page  438,  Volume  XVH,, 
kly  Reponer.  We  do  not  ihink  it  neces- 
n  this  case  to  decide  as  10  how  far  this 
i  has  the  power  10  interfere  with  an 
^admitting  a  peiiiion  for  review  of  judg- 
\  nbich  order  is  declared  by  law  lo  be 

t  the  case  referred  to  by  ihe  learned 
)cl  is  clearly  distinguishable  from  the 
"wbeforc  us.  In  that  case,  ihe  learned 
S  observed  that  ■'  there  were  no  oilier 
_»■  for  admitting  the  application" 
«  the  «}^Iication  for  review  ol  judgmeni) 
~i  ibe  so-called  new  evidence."  Here, 
■.  there  were  other  reasons ;  and  as, 
\  a  careful  perusal  of  the  concurrent 
iiilG  of  both  the  lower  Courts,  we  are 
:  that  the  error  complained  of 
!  special  appellant  has  produced  an 
r  in  the  decision  of  the  case  on  the 
nietUs,  *e  cannot  interfere  with  those  judg- 
menis  merely  upon  ihc  ground  urged  by  the 
--pecial  appellant. 

The  other  grounds  which  were  oiilv  inci- 
iltnUUy  referred  to  by  the  learned  counsel 
lor  the  special  appellant  appear  lo  us  to  be 
''i  no  importance.  It  may  be  that  the 
-ubordinate  Judge  was  not  strictly  correct 
I  saying  ihat  the  Moonsiff  had  personally 
■enrified  the  Daghs  recorded   in  liie  mea- 


Munsel  clearly  shows  that  he  (ihe  MoonsiR) 
iud  found  on  personal  investigation  that  the 
oliieciions  taken  by  the  special  appellant  to 
>1k  Ameen's  report  were  without  foundation. 
Ike  error  complained  of  by  the  speLial 
appellant  does  not,  in  our  opinion,  amount  to 
Boeli  an  error  as  would  justify  us  in  rcvers- 
'1^?  the  judgmeni  of  the   Lower   Appellate 

for  these  reasons,  we  dismiss  this  special 
appeal  with  costs. 


%. 


The  30ih  July  1872. 

Prtstnl : 

The  Hon'ble  W.  Markby  and  W.  Ainslie, 
Judges. 


Application  /or  review  of  juditmenl  passed 
by  Ihe  Hon'ble  Juslices  Loch  and  Heton- 
Karr,  on  the  ^th  December  1864,  in  Re- 
gular Appeal  No.  lyr  of  1864.* 

Punchanun  Bose  and  another,  Defendants 
(Respondents),  Petitioners. 


Giyoroo  Does  Roy,  Plaintiff  (Appellant), 
Opposite  Parly. 

Baboo  Doorga  Mohun  Doss  for  Petitioners, 

No  one  for  Opposite  Party, 


Markby,  _5'— -This  is  an  application  under 
section  376  of  the  Civil  Procedure  Code 
for  admission  of  a  review  of  a  judgment 
passed  in  the  year  1864,  by  two  Judges  of 
this  Court,  of  whom  one  is  no  longer  a 
member  of  the  Court,  and  the  other  is 
absent  in  England.  Section  377  provides 
that  "the  application  shall  be  made  within 
"  ninetv  days  from  the  date  of  the  decree, 
"unless  the  party  preferring  the  same  shall 
"  be  able  to  show  just  and  reasonable  cause, 
"  to  the  satisfaction  of  the  Court,  for  not 
"  having  preferred  such  application  within 
"the  limited  period." 

Now.  it  appears  that  a  suit  was  brought 
against  the  present  applicant  and  four  other 
defendants;  and  in  respect  of  11  or  13 
different  properties,  this  applicant  being 
concerned  only  with  one.  The  main  point 
in  dispute  was  whether  a  certain  deed  under 
which  the  plaintiff  claimed — how  is  not  now 
nnaterial — was  fraudulent  and  collusive  ;  and 
the  first  Court  dismissed  the  plaintiff's  $uit, 
finding  the  deed  to  be  so. 

On  the  appeal  of  the  plaintiS,  in  which 
all  the  defendants  Were  made  respondents, 
this  Court  found  the  deed  genuine.  There- 
apon,  one  of  the  defendants  appealed  to  the      ! 
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Privy  Council ;  the  present  applicant  and  the 
other  defendants  not  joining  in  the  appeal, 
and  the  Privy  Council  has  now  reversed  the 
judgment  of  this  Court,  and  has  affirmed  the 
decree  of  the  first  Court,  and  the  result  of 
the  appeal  to  the  Privy  Council  is  the  only 
ground  laid  before  us  as  the  "  just  and  rea- 
sonable cause  "  why  the  application  was  not 
made  within  90  days. 

If  we  were  to  grant  this  application,  and 
were    ultimately   to   admit  the    review,    we 
should  have  to  re-hear  the  appeal  from  the 
decision   of   the   first   Court,   and  consider  I 
whether  or   no,  we    would   affirm    it;   and 
obviously  the  object  of  this  application  is 
that,  upon  the  question  of  fact,  on  which  the 
discussion  has   hitherto  turned,  we  should  I 
alter  the  decision  of  the  two  Judges  who 
decreed  the  appeal  in  1864,  by  deciding^  in  ' 
conformity  with  the  decision  of  the  Priv^  | 
Council. 


1 

opened  by  review  after  the  lapse  of  sevend^ 
years   from   the  date  of   decree  upon     the: 
ground  that,  in  some  other  suit,  the    Privrj 
Council  had  come  to  a  different  decision.     1 
think  there  is  great  force  in  the  observatkHi 
thrown  out  by  Mr.  Justice  Ainslie  in  the 
course  of  the  argument,  namely,  that,  in  the 
years  which  have  elapsed  since  the  decree  - 
was    given,  the  property    may   have    been 
dealt  with  on  the  faith    that    the    decree 
of  this  Court  was  a  final  one.     If,  therefbfe, 
we  were  called  upon  to  say  whether  we  cwi- 
curred   in  the  decision   referred   to   in   u 
Weekly  Reporter,  we  should,  with  the  great- 
est respect  for  the  two  Judges  who  passed  it,   : 
have  considerable  hesitation  in  saying  that 
we  do  so.  .         • 


Of  course,  this  present  application  assumes, 
and,  therefore,  we  assume  it  also,  that  the 
decision  of  the  Privy  Council,  which  we 
have  not  seen,  does  not  apply  to  the  present 
applicant ;  and  this  Court  would  then  have 
to  consider  how  far  the  decree  of  the  Privy 
Council,  upon  a  matter  of  fact  between  other 
parties,  was  conclusive  when  the  same  ques- 
tion of  fact  came  before  this  Court  in 
another  case.  But  it  seems  to  us  that  we 
ought  not  to  put  this  Court  on  any  such 
embarrassing  inquiry.  We  do  not  consider 
that  any  "just  and  reasonable  cause"  for  the 
delay  has  been  shown  in  this  case  ;  in  fact, 
wc  do  not  think  that  any  cause  at  all  has 
been  shown. 

It  was  open  to  the  defendant,  had  he  so 
chosen,  to  appear  as  an  appellant  before  the 
Privy  Council.  There  was  but  one  suit, 
and  he  was  a  party  to  that  suit,  and  the 
whole  suit  was  carried  before  the  Privy 
Council,  and  he  had  a  right  to  appear  in  it ; 
and  if,  in  consequence  of  not  doing  so,  he 
has  lost  the  benefit  of  the  Privy  Council 
decision,  he  has  only  himself  to  blame. 


The  30th  July  1872. 
Present : 


We  are  referred  to  a  decision  of  Mr.  Jus- 
tice  Kemp  and  Mr.  Justice  Glover  to  be 
found  at  page    154,    12    Weekly   Reporter. 
But  in  that  case  it  appears  that  there  were 
five  separate  suits,  not  one  only,  and  one  only 
was  of  the  "value   which  gave  the  party  a 
right  of  appeal  to  the  Privy  Council.     That 
alone  is  sufficient  to  distinguish  that  case 
from  the  present.     But  apart  from  that,  we 
inust  hold  that  it  seems  to  us  it  would  give 
rise  to  considerable   confusion  and  great 
inconvenience  if  suits  which  were  considered 

have  been  (^nally  disposed  of  could  be 


The  Ilon'ble  H.  V.  Bayley  and  Dwarkanatfa 

Mitler,  Judges, 

Dispossessioa^Wrong-doer— Mesne  Profits. 

Case  No.  180  of  1872. 

Miscellaneous  Appeal  from  an  order  fiass- 
ed  by  the  Judge  0/  Bhaugulpore,  da/ed 
the  24th  January  iSjj,  modifying  an 
order  of  the  Subordinate  Judge  of  thai 
District,  dated  the  yth  July  i8*ji. 

Ram  Pershad  Dass  (Judgment-debtor), 

Appellanty 

versus 
Shah  Wajid  AH  (Decree-holder),  Respondent. 

Baboo  Rajendra  Nath  Bose  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 


Merely  keeping  another  out  of  possession  may  not  be 
wrongful  dispossession,  nor  is  the  party  who  so  keeps 
another  out  of  possession  necessarily  a  wrong-doer 
against  whom  everything  must  be  presumed,  so  as  to 
render  him  liabl?  for  mcsne-profits  which  he  was 
jprevented  from  realizing  by  virtue  of  a  judicial  decree. 
To  be  a  wrong-doer,  the  party  must  have  power  and 
control,  and  then  act  wrongfully. 

In  this  case,  the  Judge  found  that  the 
judgment-debtor  had,  under  color  of  an  auc- 
tion-purchase, wrongfully  dispossessed  the 
decree-holder ;  and  that,  although  the  judg- 
ment-debtor had  failed  in  a  suit  which  he  had 
brought  against  the  ticcadar  (lessee)  for, 
rent  after  Falgoon  1273,  on  the  ground  that 
the  sale  under  which  he  purchased  had  been 
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|alied,    yet  in   a  case   of   wrongful   dis- 

.ession,    everything    must    be    assumed 

nst  the  wrong-doer;  that,  had  the  judg- 

t^debtor  not  wrongfully  dispossessed  the 

ee-holder,  the  decree-holder  would,    in 

probability,  have  realized  the  rent  after 

oon  i273i  in  the  same  manner  that  the 

meat- debtor  had  realized  the  rent  up  to 

goon  1 273,  for  the  lessee  might  have  paid 

rent  without  demur  had  there  been  no 

ute.     The  Judge  was  therefore  of  opinion 

the    amount  of  rent  which   the  party 

gfaily    ousted    might    have    ordinarily 

vedy  had  he  been  in  possession,  was  the 

ciple  applicable  to  this  state   of  facts, 

decided  against  the  judgment-debtor. 

he  iudgment-debtor  now  appeals  on  the 

owing  grounds: — 

/!/. — ^That  his  suit  against  the  lessee  for 
snt  due  after  Falgoon  1273  having  been 
lismissed  on  the  ground  that  his  purchase 
dad  been  annulled,  he  should  not  be  made 
liable  for  any  mesne-proftts  subsequent  to 
("algoon  1273. 

2nd. — That,  even  if  it  be  assumed  that 
ever3rthing  must  be  assumed  against  the 
WTODg-doer  in  a  case  like  this,  any  presump- 
tion &at  might  arise  against  the  wrong-doer 
is  rebutted  by  the  fact  found  by  the  Court 
that  the  judgment-debtor  did  not  appropriate 
the  rents  subsequent  to  1273,  and  by  the 
fact  that  he  has  not  in  any  way  interfered 
with  the  decree-holder  obtaining  the  same 
from  the  ticcadar, 

Bayley\  J, — The  record  shows  that  the 
tespondent  was  duly  served  with  notice,  and 
the  deposition  on  oath  of  the  peon  who 
served  it  proves  this. 

The  case  of  the  special  appellant  rests  on 
one  point  only,  7/0.,  that  he  cannot  be  liable 
for  the  wassilat  for  which  the  Jud^e  has 
held  him  liable  from  Cheyt  1273  to  Falgoon 
1277. 

It  appears  that  in  1273  the  special  appel- 
lant brought  two  suits  against  the  ticcadar 
for  rent,  one  of  which  was  decreed,  and  the 
other  dismissed,  on  the  ground  that  the  sale 
under  which  the  auction-purchase  was  made 
by  htm  bad  been  annulled.  The  plea  there- 
fore is  that  the  special  appellant  cannot  be 
held  liable  for  an  amount  which  the  decree 
put  it  absolutely  beyond  his  power  to  collect. 
The  Lower  Appellate  Court  seems  to  have 
proceeded  upon  the  supposition  that  because 
the  acts  of  the  defendant  kept  the  plaintiff 
out  of  possession,  therefore  he  was  a  wrong- 
doer, and  as  a  wrong-doer  the  Court  must 
presame  everything  against  him.  Now,  to 
**^  a  wrong-doer,  the  party  must  have  power 


and  control,  and  then  act  wrongfully.  In 
this  case  the  decree  against  the  defendant 
absolutely  put  it  beyond  his  control  to  collect 
the  rent,  and'  so  act  wrongfully  against  the 
plaintiff.  It  is  to  be  presumed  that  from  the 
date  up  to  which  he  claims  wassilat,  z^/^.,  Fal- 
goon 1277,  he  was  in  possession,  and  it  is  also 
clear  that  he  himself  had  given  a  ticca-lease  for 
these  very  lands,  and  therefore  could  have 
made  the  lessees  liable  for  the  payment  of  the 
rent,  and  might  have  realized  the  rent  by 
means  of  his  relation  of  landlord  and  tenant 
with  them.  Further,  there  was  no  bar  of 
limitation  in  such  a  case. 

Under  these  circumstances,  the  appeal  is 
decreed  with  costs. 


{ 


The  6th  July  1872. 

Present  : 

The  Right  Hon'ble  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Jurisdiction  (of  Principal  Sudder  Ameen)--Act 
V.  of  1836— Execution  of  Decree—"  Strikiofl: 
off"  the  File. 

On  Appeal  from  the  High  Court  at  Calcutta.'* 
Gourmonee  Dossee 

versus 
Jogiuindronarain. 

The  jurisdiction  of  a  Principal  Sudder  Amecn  to 
deal  with  a  decree  referred  to  him  for  execution  by  the 
Zillah  Judge  under  Act  V.  of  1836,  does  not  cease  by  his 
strikinjgr  the  case  off  his  file  after  partial  execution,  so  as 
to  render  necessary  a  subsequent  reference  by  the  Judge 
to  enable  the  Principal  Sudder  Arneen,  upon  a  fresh 
application  being  made  for  execution,  to  restore  the  case 
to  the  file.  • 

In  this  case  the  sole  question  was  whether 
an  execution  of  a  judgment  taken  out  in 
January  1862  was  or  was  not  barred  by  the 
statutes  of  limitations  applicable  to.  India, 
Those  limitations  depend,  in  the  first  place, 
upon  the  third  Bengal  Regulation  of  1793, 
section  14,  whereby  "  the  Zillah  and  City 
**  Courts  are  prohibited  hearing,  trying,  or 
*'  determining,  the  merits  of  any  suit  what- 
"  ever  against  any  person  or  persons,  if  the 
''cause  of  action  shall  have  arisen  12  years 
"  before  any  suit  shall  have  been  commenced," 
which  Regulation  has  by  subsequent  con- 
structions been  applied  to  decrees.  The  con- 
struction of  April  1802  is  to  the  effect  that 
"  a  decree  not  carried  into  execution  at  the 

•  From  the  judgment  of  Loch  and  Seton-Karr,  J  J., 
dated  9th  January  1SO5,  3  W.  K.,  Misc.  Kul.,  211. 
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**  time  of  its  being  passed,  or  within  a  year 
**  from  that  time,  may  be  executed  on  appli- 
**  cation  being  made  for  that  purpose  within 
**I2  years  from  its  dale,  after  the  opposite 
"  party  has  been  called  upon  to  show  cause," 
and  so  on.  Twelve  years  from  its  date 
has  been  further  construed  to  mean  1 2  years 
from  the  date  of  the  last  application  made  to 
a  proper  Court  to  enforce  it.  Again,  by 
Construction  136  of  the  28th  October  1813, 
it  was  laid  down  by  analogy  to  the  1 2  years' 
rule  of  limitation  that,  **lf  the  application 
^'be  not  made  within  12  years,  it  cannot  be 
^"entertained  unless  the  applicant  satisfies 
"the  Court  that  there  has  been  good  and 
"  sufficient  cause  for  the  delay." 

By  a  statute  passed  in  the  year  1859, 
number  14,  it  was  enacted  that,  "  No  process 
''  of  execution  shall  issue  from  any  Court  not 
"  established  by  Royal  Charter  to  enforce  any 
**  judgment,  decree,  or  order  of  such  Court, 
''unless  some  proceeding  shall  have  been 
"  taken  to  enforce  such  judgment,  decree,  or 
**  order,  or  to  keep  the  same  in  force  within 
"  three  years  next  preceding  the  application 
"  for  such  execution," 


Section  21  is:  "Nothing  in  the  preceding 
"  section  shall  apply  to  any  judgment,  decree, 
"  or  order  in  force  at  the  time  of  the  passing 
**  of  this  Act,  but  process  of  execution  may 
"be  issued,  either  within  the  time  now 
"  limited  by  law  for  issuing  process  of  exe- 
"  cution  thereon,  or  within  three  years  next 
"  after  the  passing  of  this  Act,  whichever 
"shall  first  expire."  The  application  in 
January  1863  was  within  three  years  of  the 
passing  of  the  Act,  and  the  only  question  is 
whether  it  was  within  1 2  years  of  the  appli- 
cation to  a  Court  having  jurisdiction  to 
enforce  the' decree. 

The  facts  material  to  the  decision  of  this 
case  may  be  very  shortly  stated.  The  decree 
in  the  original  suit  was  obtained  on  the  26th 
June  1837,  in  the  Court  of  the  Judge  of  the 
Zillah  Rungpore.  On  the  loih  November 
1838,  this  decree  was  referred  by  the  Judge 
of  Rungpore  to  the  Principal  Sudder  Ameen 
of  the  Zillah  Rungpore,  to  be  executed  in 
pursuance  of  Act  V.  of  1836,  which  is  in 
these  terms :  "  It  is  hereby  enacted  that  it 
"  shall  be  competent  to  the,  Zillah  and  City 
"Judges,  within  the  presidency  of  Fort 
"  William  in  Bengal,  to  refer  to  the  Principal 

Sudder  Ameen  subordinate  to  them,  appli- 
'  cations  for  the  enforcement  of  decrees,  to 

be  executed  by  the  said  Principal  Sudder 
•*  Ameens,  under  the  rules  prescribed  in  the 

general   regulations    applicable    to    such 


n 


«< 
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cases 


It  appears  that  an  order  was  made  in 
suance  of  this  section  directing  the  Princi] 
Sudder  Ameen  to  execute  this  decree. 
order  is  not  before  their  Lordships;  batj 
must  be  assumed,  in  the  absence  of  anv 
peachment  of  it  on  the  part  of  the  appeli; 
to  have  been  regularly  and  properly  vai 
upon  the  proper  petition  and  proper  ap| 
cation,  whatever  that  may  have  been,  to 
Judge  of  the  Zillah  Court. 

It  appears  that  various  applications 
been  made  to  the  Principal  Sadder  Ameen 
pursuance  of  this  order  for  execution  of  tl 
decree.     One  appears  to  have  been  made 
1839,  another  appears  to  have  been  made 
1849,  one  in  1853,  and  another  in  1861, 
possibly,  there  may  have  been  others. 
Lordships  infer,  though  it  is  not  very  cV 
stated,  that  some  of  these  executions  hai 
been  partially  successful  in  levying  the  gi 
of  the  defendants,  but  to  what  extent 
not  very  distinctly  appear. 

It  would  seem  that  the  Principal  Sad< 
Ameen   has,    as    it   is   called,    struck    tl 
case    off    his     file    on     several    occasic 
He    struck    the    case   off    the   file   in 
year    1839,   after   the   application   for    e: 
cution  at  that  time ;  and  it  appears  from 
copy  of  his  order  on  the  2nd  June  1864,  ^ 
he  struck  it  off  on   several  occasions,  fo 
he  says  it  was   "  executed  and  struck  0^^ 
consecutively  on  the   2nd  June    1849, 
January   1853,  2nd  May  1861,  2nd  Janu; 
1862,  and  so  on.      As  far  as  their  Lordshl\ 
are  able  to  infer,  in  the  absence  of  any  ii 
formation  on  this  subject,  which  the  app( 
lants  were  bound  to  furnish  if  they   relk 
upon  it,  the  Principal  Sudder  Ameen  appea 
from  time  to  time  when  an  application 
been  made  for  execution  of  this  decree 
that  execution  has  been  issued  and  whatet 
was  leviable  has  been  levied,  to  have  stru( 
the  case  off  the  list  of  the  current  bnsini 
before  him,  and  on  a  fresh  application  beiDj 
made  for  execution  to  have  restored  it. 

The  contention  of  the  appellants,  and 
their  sole  contention  is  this,  that  when  be 
first  struck  off  this  proceeding  from  his  file 
(as  it  is  called)  in  1839,  thereupon  his  juris- 
diction to  deal  with  the  decree  altogether 
ceased,  and  that  he  could  not  deal  with  it! 
again  until  a  subsequent  order  had  been  made 
by  the  Judge  of  the  Zillah  Court,  sending  it 
back  to  him  again.  On  that  ground  they 
say  that  these  applications  were  made  to  a 
Court  aUogMher  without  jurisdiction. 

The  appellants  have  not  shown  what  this 
striking  off  the  file  amounts  to.  They  have 
not  shown  the  grounds  on  which  the  case 
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pis  struck  off  the  file,  whether  for  non-pro- 
iecution»  whether  for  some  default  on  the 
part  of  the  decree-holders,  whether  from 
Inadvertence,  or  whether  from  the  business 
tf  the  Court  being  so  conducted  that  causes 
Irfalch  are  not  immediately  before  it  are  not 
tept  upon  the  paper.  Without  affording  any 
ioformation  on  these  subjects,  they  have 
called  upon  their  Lordships  to  infer  that,  by 
rhe  proceeding  of  the  Principal  Sudder 
Ameen  in  1539,  striking  off  the  case  from 
the  file,  without  any  explanation  of  the 
ibeaning  of  this  proceeding  or  thp  cause  of 
ii,the  order  of  the  Court  referring  the  decree 
10  the  Principal  Sudder  Ameen  for  execution 
was  got  rid  of. 

The  order  having  been  in  force,  it  is  for 
ihe  appellants  to  satisfy  their  Lordships 
that  for  some  good  reason  it  has  ceased  to  be 
so.  Their  Lordships  are  not  disposed  to 
infer  that  a  valid  order  has  ceased  to  be  valid, 
or  that  a  Court  of  competent  jurisdiction, 
ihaving  jurisdiction  over  this  subject-matter, 
[has  ceased  to  have  it  unless  some  clear  proof 
[Is  given  of  those  propositions. 

In  the  absence  of  such  proof,  their  Lord- 
ships have  come  to  the  conclusion  thai  the 
applications  to  the -Principal  Sudder  Ameen, 
including  that  of  1862,  were  to  a  Court  of 
competent  jurisdiction,  and,  therefore,  that 
the  execution  was  valid. 

Taking  this  view,  it  becomes  unnecessary 
10  determine  another  question  which  was 
raised,  viz,,  whether  assuming  the  Principal 
Sadder  Ameen  not  to  have  jurisdiction  in 
1862,  thai  jurisdiction  could  be  conferred  on 
him  by  the  retrospective  effect  of  an  order 
made  by  the  Judge  in  1864. 

For  these  reasons,  their  Lordships  will 
humbly  advise  Her  Majesty  that  the  judg- 
ment of  the  High  Court  be  affirmed,  and 
this  appeal  be  dismissed  with  costs. 


The  1 8th  July  1872. 

Present  : 

The  Right  Hon'ble  Sir  James  W.  Colvile,  Sir 
Montague  E.  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Peel. 

Coostmction  of  Sunnud—Jagheer— Service 
Teaare — Resumption— Kvidence. 

On  Appeal  from  the  High  Court  at 
Calcutta* 


Ppom  the  judgment  of  Peacock,  CJ.,  and  L.  S. 
Jackson,  J.,  dated  31st  July  1866,  6  W.  R.  121. 


Rajah  Nilmoney  Singh  Deo 

versus 

The  Government  and  Beer  Singh. 

Where  a  sunnud  granted  to  the  holder  of  a  jagfheer 
was  only  a  confirmation  by  the  Government  and  the 
Rajah  of  the  tenure  under  which  the  jagheer  was  held, 
and  authorized  the  jagheerdar  to  remain  in  possession 
and  in  the  performance  of  the  services  with  his  brothers, 
without  describing  the  kind  of  service,  held  that  the 
Rajah  could  not  resume  the  land  tvithout  proof  that  the 
services  to  be  performed  by  the  jagheerdar  were  per- 
sonal services  only  to  the  Rajah. 

The  questions  of  fact  in  this  case  on 
which  the  right  to  resume  depends  were 
found  against  the  appellants  by  two  Courts 
below,  and  the  High  Court,  on  special  ap- 
peal, were  bound  by  these  concurrent  judg- 
ments. Their  Lordships,  no  special  leave 
to  appeal  having  been  applied  for,  have  also 
felt  themselves  bound  by  these  findings. 
But  it  was  suggested  that  the  Courts  below 
had  erred  in  the  construction  of  a  sunnud, 
and,  therefore,  it  was  competent  to  this  tri- 
bunal, on  that  ground,  to  hear  the  appeal. 
This  sunnud  appears  to  be  granted  to  Moho- 
gur  Singh,  who,  at  the  time  it  was  granted, 
held  the  jagheer,  and  it  professes  to  be  only 
a  confirmatory  sunnud.  It  appears  really  to 
emanate  from  the  Government  of  India.  It 
was  issued  with  the  sanction  of  the  Rajah, 
which  is  proved  by  his  signature,  but  it  does 
not  appear  to  be  a  grant  by  the  Rajah,  and 
his  seal  is  not  affixed  to  it.  A  grant  from 
him  was  necessary.  The  effect  of  it  appears 
to  be  no  more  than  a  confirmation  by  the 
governing  powers,  that  is  the  superior  govern- 
ing power,  which  was  then  the  East  India 
Company,  and  ihe  Rajah  of  the  tenure  under 
which  Mohogur  Singh  then  held  the  jagheer. 
It  does  not  prove  what  it  is  necessary 
for  the  appellant  to  prove  in  this  case 
before  he  has  any  ground  upon  which  the 
claim  to  resume  this  land  can  rest,  namely 
that  the  tenure  was  a  tenure  of  service,  by 
which  personal  services  only  to  the  Rajah 
were  to  be  performed  by  the  jagheerdar. 
This  sunnud,  purporting  to  be  granted  by 
those  who  had  power  over  the  land  at  that 
time,  is  merely  this,  that  the  jagheerdar  shall 
remain  in  possession  and  in  the  performance 
of  the  service  with  his  brothers.  The  kind 
of  service  is  not  described,  and  what  it 
really  was  must,  therefore,  depend  on  the 
extrinsic  evidence.  A  great  deal  of  evidence 
appears  to  have  been  given  in  the  Courts 
below  on  that  subject,  and  the  two  Courts 
have  found  on  that  evidence  that  the  services 
were  of  a  public  nature,  and  not  solely  pri- 
vate or  personal.     It  must  be  admitted,  that, 
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if  the  former  was  the  nature  of  the  services, 
the  Rajah  cannot  resume  the  land. 

Their  Lordships  think  they  are  bound,  as 
the  High  Court  felt  itself  bound,  by  the 
findings  in  fact  of  the  two  Courts  before 
whom  the  case  first  came  ;  and,  therefore, 
acting  on  the  ordinary  rule,  their  Lordships 
have  no  other  course  but  to  recommend  Her 
Majesty  to  affirm  the  judgment  under  appeal, 
and  to  declare  that  this  appeal  must  be 
dismissed  with  costs. 


The  31st  July  1872. 

Present : 

The  Ilon'ble  Sir  Richard  Couch,  A7., 
Chief  Justice^  the  Hon'ble  W.  Ainslie, 
Judge, 

Bond-debt — Interest  (for  Period  subsequent  to 
Time  fixed  for  Payment). 

Case  No.  isS  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  28th  July  187 1, 

Gossain  Luchmee  Narain  Pooree  (Plaintiff), 

Appellant, 

versus 

Tekait  Het  Narain  Sing  (Defendant), 
Respondent, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Kalee  Kishen  Sen  for  Respondent. 

Where  a  debtor  by  his  bond  stipulated  to  pay  interest 
at  12  per  cent,  per  annum  up  to  the  time  fixed  for  pay- 
ment,  but  the  money  remained  unpaid  for  a  long*  time, 
the  High  Court  refused  to  interfere  with  the  decree  of 
the  lower  Court  awarding  plaintiff  interest  at  the  rate 
stipulated  for  up  to  the  time  Hxcd  for  payment,  and  a 
lower  rate  afterwards. 

Plaintiff  sued  upon  two  bonds  for  princl> 
pal  and  interest  at  ihe  rate  of  i  per  cent,  per 
mensem  (the  rate  mentioned  in  the  bonds). 
Defendant,  among  other  things,  urged  that, 
as  there  was  no  stipulation  ior  payment  of 
interest  for  the  time  subsequent  to  the  stipu- 
lated date  of  repayment,  the  plaintiff's  claim 
to  interest  for  that  period  was  invalid.  The 
Subordinate  Judge  found  that  the  bonds  did 
not  contain  any  stipulation  for  payment  of 
interest  at  any  rate  after  the  promised  date 
of  repayment ;  that  there  had  also  been  con- 
siderable delay  in  the  institution  of  the 
plaintiff's  suit;  and  that,  according  to  the 
terms  of  the  bonds,  the  plaintiff  could  not 


get  interest  at  the  rate  entered  in  them.  1 
accordingly  decreed  to  plaintiff  ihe  arooi 
of  principal  and  interest  at  the  rate  speciS 
in  the  bonds  up  to  the  stipulated  date 
repayment,  and  at  one-half  of  the  said  d 
up  to  the  date  of  decree,  and  costs  io  pi 
portion,  with  interest  thereon  from  that  & 
to  that  of  realization  at  4  per  cent,  p 
annum. 

The  plaintiff  appealed,  so  far  as  regards  tl 
amount  of  interest  disallowed,  on  the  gn»a 
that,  with  reference  to  the  terms  of  the  bcadi 
and  the  true  intention  thereof,  interest  shodii 
have  been  awarded  at  the  rate  of  i  per  ag 
per  mensem,  and  that  the  grounds  upa 
which  the  lower  Court  had  awarded  interai 
at  a  less  rate  are  erroneous. 

Couch ^  6'.^.— The  suit  is  brought  opoi 
two  bonds  which  are  mentioned  in  ihc  pboil^ 
and  the  plaintiff  seeks  to  recover  the  aiooaal 
of  these  bonds  with  interest  by  the  sale  of 
the  mortgaged  and  the  unmortgaged  propeirr, 
and  also  from  the  person  of  the  dtbiou  ^ 
defendant.     It  may  be  observed  (although  le 
do  not  say  that  it  would  make  any  diffcrcnaj; 
that  this  is  not  the  case  of  a  defendant  seek- i 
ing  to  get  his  property  discharged  from  ibe 
mortgage,  and  coming  to  the  Court  for  relief, 
not  having  paid  the  money  at  the  time  it  b^ 
came  due.     Here  we  must  see  what  was  t&e 
rate   of    interest   stipulated    for;  and  thu 
depends  on  the  terms  of  the  contract  t^ 
tween  the  parties.     The  bond,  with  regard  w 
the  money  which  is  now  claimed,  expressly 
provides  that  the  plaintiff,  Gossain  Luchmee  i 
Narain  Pooree,  shall  be  paid  the  whole  and 
entire  sum  aforesaid,  together  with  interest,  i 
specified  in  this  deed,  in  the  month  of  Chyei 
1272,  and  the  interest  specified  in  this  deed 
is   at  the  rate  of  i   per  cent,  per  month. 
Therefore,  the  agreement  on  his  pan  was 
that  he  would,  at  that  time,  pay  iht  prin- 
cipal with  interest  at  i  per  cent  per  montli. 
He  did  not  pay  at  the  lime  named,  and  the 
plaintiff  was  entitled  to  claim  subsequent  in- 
terest as  damages  for  the  non-paymcni.   H, 
instead  of  a  suit  by  the  plainiiff  to  recover 
the  money,  it  were  one  by  the  defendant  to 
get  back  his  property,  it  would  be  iot  ^^ 
Court  to  say  what  interest  it  would  be  cqnii- 
able  to  allow  for  the  time  subsequent  to  when 
the  bond  became  due  ;  and  so,  in  the  present 
case,  it  was  for  the  Court  to  say  what  inter- 
est should  be  allowed  as  damages  for  the  non- 
payment of  the  money  at  the  fixed  time. 
That  being  so,  it  is  not  the  interest  at  12  F^ 
cent.,  Avhich  was  the  rate  stipulated  for  wt 
period  before  the  date  on  which  the  money 
was  agreed  to  be  paid,  but  interest  at  sncd 
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sate  as  the  Court  thinks  right,  thai  is  lo  be 
*  tcreed.     It  may  well  be  that  the  defendant, 
making  this  contract,  contemplated  that  he 
lOald  pay  interest  at  12  per  cent,  up  to  time 
ed  for  payment,  but  he  might  not  have  con- 
Iflmplated  that  if,  from  any  circumstance,  the 
Imoney  should  remain  unpaid  for  a  long  period 
[of  time  (here  one  sum  remained  unpaid  for  six 
years  and  five  months,  and  another  for  three  ) 
years  and  nine  months),  he  should  be  required 
\\o  pay   interest  for  the  whole  period  at  that 
rate.      It  seems  to  us  that  to  allow  interest 
rjn  that   way  would  be  giving  an  encourage- 
ment to  creditors  to  allow  money  to  remain 
unrealized  for  a  long  time.     The  question 
for  us  is,  do  the  bonds  show  an  intention  to 
pay  interest  at  1 2  per  cent,  up  to  the  time  of 
payment ;  if  they  do,  the  Court  is  bound  to 
give  effect  to  it,  but  if  they  do  not,  the  rate 
is  in  the  discretion  of  the  Court.      We  do 
not  think  we  can  say  that  the  lower  Court 
was  wrong  in  giving  interest  at  the  rate  it 
has.     Whatever  may  have  been  the  practice, 
we  do  not  agree  in  the  propriety  of  allowing 
interest  at  a  high  rate,  and  encouraging  par- 
tics  not  to  enforce  payment  of  their  debts ; 
and  this  Court  has  only  lately  endeavoured 
to  introduce  into  the  subordinate  Courts  the 
practice  of  allowing  interest  on  decrees  at 
tbe   rate   of   6    per    cent,    only   to    prevent 
decrees  remaining  unexecuted  for  a  long  time. 
We  cannot  say   that  we   ought   to   interfere 
with  the  Judge's  order.     This    appeal    must 
be  dismissed  %vith  costs. 


The  31st  July  1872. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanath 

Mitter,  Judges, 

Procedure — Error — Evidence  (Relative  Value  of 
Oral  and  Documentary). 

Case  No.  232  of  1872. 

Special  Appeal  from  a  decision  passed  by 
Ihe  isl  Subordinate  Judge  af  Bhaugul- 
pore^  dated  the  aist  September  rSyf, 
reversing  a  decision  of  the  Sudder  Moon- 
tiff  of  that  District,    dated  the   6th    July 

Girdharee  Lall  Singh  (Defendant), 
Appellant, 

versus 

Modho  Roy  (Plaintiff),  Respondent. 
Vol.  XVIII. 


Mr.  Woodroffe  and  Baboos  Taruck  Nath 
Butt  and  Chunder  Madhub  Ghose  for 
Appellant.  • 

Baboos  Hem    Chunder  Banerjee  and  Taru^ck 
Nath  Sein  for  Respondent. 

In  this  case  the  High  Court,  after  pointingr  out  the 
defects  in  the  judgment  of  the  Subordinate  Judg^e  re- 
garding the  identity  of  the  lands  in  dispute,  remarked 
on  the  omission  of  the  Subordinate  Judge  to  refer  to  the 
oral  evidence,  and  on  an  error  frequently  made  by  him 
in  thinking  that  oral  evidence,  not  supported  by  docu* 
mentary  evidence,  is  of  no  importance  whatever  for  the 
determmation  of  the  true  merits  of  a  case. 

Milter,  J. — In  this  case  the  pleader  for 
the  special  respondent  has  very  properly 
admitted  that  the  decision  of  the  Lower  Ap* 
pellate  Court  cannot  be  supported,  and  that 
the  case  ought  to  be  sent  back  to  that  Coctrt 
for  a  fresh  decision  upon  the  merits. 

The  suit  was  brought  by  the  plaintiff  to 
recover  possession  of  51  beegabs  and  odd 
cottahs  of  land.  The  material  allegations 
in  the  plaint  were  that  the  lands  in  question 
constituted  a  resumed  Jageer  Mehai  which 
had  been  permanently  settled  by  the  Gov* 
ernment  with  the  plaintiff's  vendor  in  the 
year  ib6i,  and  that  the  plaintiff  had  beeo 
wrongfully  dispossessed  therefrom  by  the 
defendant  about  the  year  1870. 

The  substance  of  the  defence  put  forward 
was  that  the  boundaries  mentioned  in  the 
:  plaint  were  not  in  existence  ;  that  the  lands 
I  settled  with  the  plaintiff's  vendor  had  been 
washed  away  some  time  previous  to  the  in- 
stitution of  this  suit ;  that  the  claim  was  bar- 
red by  the  law  of  limitation ;  and  that  the 
plaintiff  had  neither  right  to,  nor  possession 
in,  the  lands  in  dispute  which  had  been  all 
along  enjoyed  by  the  defendant  withont  any 
interruption  whatever.  In  this  state  of  th« 
pleadings  it  seems  to  be  clear  that  the  main 
question  which  the  lower  Courts  had  to 
determine  in  this  case  was  whether  or  not 
the  lands  now  sued  for  by  the  plaintiff  were 
identical  with  those  which  had  been  perma* 
nently  settled  by  the  Government  with  his 
vendor  in  the  year  1861.  For  the  elucida- 
tion of  this  question  the  Moonsiff  who  tried 
the  case  in  the  first  instance  deputed  an 
Ameen  to  hold  a  local  investigation.  Bat 
the  Ameen,  instead  of  making  any  attempt 
to  determine  either  the  correct  boundaries 
or  tlie  identity  of  the  disputed  lands,  con- 
tented himself  with  drawing  ^hat  may  be 
justly  characterized  as  an  extremely  unsa- 
tisfactory and  rough  sketch  of  the  locality 
merely  recording  on  the  face  of  that  sketch 
the  contradictory  statements  made  by  the 
parties  with  reference  to  those  boundaries. 


iM 


timl 


XVa.  WEEtLT  tIPORTM.  Ituliftg^.  [Vol.  XVlIl 


The  Moonsiff,  however,  after  going  Ihioagh 
the  whole  oral  and  documentary  evidence  in 
the  cause,  made  a  decree  for  the  defendant 
on  the  grounds  that  the  suit  was  barred  by 
the  law  of  limitation,  that  the  plaintiff  had 
failed  to  show  that  the  lands  in  dispute  were 
identical  with  those  which  bad  been  settled 
with  his  vendor  in  i8(>i,  and  that  the  alle* 
gation  of  possession  and  subsequent  dispos- 
session was  altogether  without  any  founda- 
tion. 

This  decision  has  been  reversed  by  the 
Subordinate  Judge  in  appeal,  and  it  is  now 
urged  before  us  by  the  defendant,  special 
appellant,  that  the  Subordinate  Judge  has 
utterly  failed  to  deal  with  the  only  two  ques- 
tions which  he  had  to  try  in  this  cas^, 
tng: — ts/f  whether  the  suit  was  barred  by 
the  law  of  limitation,  and,  2ndl}\  whether 
the  lands  in  question  are  identical  with  those 
which  had  been  settled  by  Government  with 
the  plaintiff's  vendor  in  the  year  1861. 

It  appears  to  us  that  this  contention  is 
correct.  After  repeatedly  going  through 
the  decision  of  the  Subordinate  Judge  we 
find  ourselves  unable  10  discover  an)  :)Ub- 
stantial  finding  on  the  question  of  limitation. 

With  reference  to  the  other  question,  viz,y 
the  identity  of  the  land,  no  doubt  there  is  a 
somewhat  long  and  elaborate  judgment  of 
the  Subordinate  Judge,  but  this  judgment 
also  appears  to  us  to  be  extremely  defective  ; 
and,  as  the  defects  are  defects  in  law  in  the 
investigation  of  the  case  affecting  the  deci- 
sion on  the  merits,  we  think  it  necessary  to 
reverse  the  decision  of  the  Subordinate  Judge 
and  remand  the  case  to  him  for  a  fresh 
decision  upon  the  two  issues  above  referred  to. 

In  the  first  part  of  the  Subordinate  Judge's 
judgment  he  enters  into  a  long  discussion 
about  the  lands  which  had  been  settled  with 
the  plaintiff's  vendor  in  1861,  and  adds  that, 
as  the  plaintiff  has  shown  tiiat  he  and  his 
vendor  had  been  paying  revenue  for  the 
Mehal  so  settled,  no  question  of  limitation 
could  possibly  arise  in  this  case.  This  por- 
tion of  ,the  judgment  appears  to  us  to  be 
clearly  erroneous,  for  the  validity  of  the 
conclusion  arrived  at  by  the  Subordinate 
Judge  depended  chiefly  upon  the  determina- 
tion of  the  other  question,  viz.^  whether  the 
lands  now  in  dispute  are  identical  with  those 
measured  by  Government  in  1858,  and  after- 
wards settled  by  it  with  the  plaintiff's  vendor 
in  186 1.  With  reference  to  this  question  the 
Subordinate  Judge  says  that,  because  the 
plaintiff  got  a  decree  against  his  vendor  for 
possession  of  certain  lands  defined  in  the 
measurement  ihiftas  of  1858,  it  follows  thai 


the  disputed  lands  are  those   lands.     This  is 
clearly  arguing  in  a  circle,  for  the  defendant 
in  this  case  does  not  deny  that  the  plaintifl 
is  entitled  to  the  lands  settled  with  his  veadoi 
in   1861,  but  what  he  says   is   that  the  dis* 
puted  lands  are  different  from   those  landl 
and  that  the  plaintiff  is  not  entitled  to  tbent 
The  decree  obtained  by  the  plaintiff  againtf 
his  vendor  was  passed  in  a  suit  to  which  tiie 
defendant  was  not  a  party ;  but  leaving  aside 
this  technical  objection,  that  decree  mere^ 
proves   that   certain   lands,'    situated    witiua 
certain  boundaries  defined  in  the  settJexoeaf 
proceedings  of  1861,  were  awarded  to  the; 
plaintiff  against  his  vendor.      The  very  m^ 
drawn  by  the  Ameen  clearly   shows  that  tk 
real  dispute  between  the  parties  to  this  cm 
was,  whether  the  boundaries  of  the  disputed 
lands  were  those  described  by  the  plaintiff, 
or  those  described  by  the  defendant.    Tbe 
only  attempt  to  determine  this  question  which 
appears  to  have  been  made  by  the  Subordinate 
Judge  is  to  be  found  in  the  last  part  0/  hxi 
judgment,  in  which  he  says  that,  inasmudi 
as  the  disputed   lands  are   situated  00  ii» 
banks  of  a  Murgong,  and  inasmuch  as  liic 
chiilas    of    1858    show    that    there    was  a 
Murgong  in  the  vicinity  of  the  lands  then 
measured   and   ultimately   settled   with  the 
plaintiff's  vendor  in  1 861,  there  can  be  no 
doubt  whatever  that  the  disputed  lands  arc 
identical  with  those  lands.     But  this  portion 
of    the    Subordinate   Judge's   judgment  is 
manifestly  erroneous.     In  the  first  place  tbc 
mere  identification  of  one  out  of  foor  bound- 
aries is  not  sufficient  to  determine  the  iden- 
tity of  the  land  ;  and  in  the  next  place  it  is 
clear  that  the  mere  existence  of  a  Murgong 
towards  the  south  of  the  disputed  lands  is 
by    no    means  sufficient  to  show  that  the 
portion  of  the  Murgong  referred  to  by  tiic 
Subordinate   Judge    is  identical    with  thai 
mentioned   in   the  settlement   proceediap. 
Before  leaving  this  point,  we  wish  to  ma** 
another  observation.     The  settlement  map 
clearly  shows  that  there  was  a  strip  of  am 
belonging  to   one    Tiluck    Chand   Sahoo, 
alleged  by  the  special  appellant  to  be  nis 
predecessor  in  title,  intervening  between  tnc 
Murgong  and  the  lands  which  formed  tW 
subject-matter     of     the     settlement.      ^^ 
Ameen's  map  also  shews  a  similar  strip 
land,  admittedly  belonging  to  the  o^ntt^ 
Malikabad,  intervening  between  the  dispafeo 
lands  and  the  Murgong  referred  to  by  ^ 
Subordinate  J  udge.     Tne  Subordinate  J uo^^ 
is  therefore  clearly  wrong  in  saying  tl^J^^,. 
disputed  land;j  are  situated  "  on  ifu  0^ 
of  the  Murgong. 
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In  conclasion,  we  wish  to  add  that  the 
ibordinate  Judge  makes  no  reference  what- 
[er  lo  the  oral  evidence  produced  by  either 

the   parties.     We  have  had  frequent  oc- 

aon  to  remark  this  serious  omission  on  the 
LTt  of  this  officer ;  and  although  we  do  not 
^ean  to  sav  that  a  mere  omission  of  this 
ascription  is  to  be  treated  in  every  case  as 
Lntamount  to  a  non-considerfition  of  the 
ral  evidence,  we  still  feel  ourselves  bound 

bring   to  the  notice  of   the   Subordinate 

idge,    what  ^e   have  observed   in   several 

tried  by  him,  that  be  is  entirely  wrong 

thinking  that  oral  evidence,  not  supported 

\f  documentary  evidence,  is  of  no  im(>ort- 

kce  whatever  for   the  determination  of  the 

me  merits  of   a  case.     We   also  direct  the 

fttbordinate  Judge  to  take  into  consideration 

le   quest^n   of    the  alleged  dispossession 

»th  with  a  view  to  determine  the  plea  of 
limitation  as  well  as  that  relating  to  the 
identity  of  the  disputed  lands.  Mere 
payment  of  Government  revenue  for  certain 
purposes  is  quite  compatible  with  want  of 
possession  ;  and  in  all  cases  of  this  descrip- 
tioD,  it  is  of  the  utmost  importance  to  enquire 
into  the  allegation  of  dispossession  upon 
which  the  plaintiff  comes  into  Court,  inas- 
much as  that  allegation  always  gives  an 
important  clue  to  the  real  origin  of  the 
dispute. 

We  leave  it  to  the  discretion  of  the  Subor- 
dinate Judge  to  make  any  further  local 
investigation  he  may  think  proper.  Should 
he  think  that  such  an  investigation  is  neces- 
sary for  the  ends  of  justice,  he  should  have 
it  done  through  a  competent  Ameen. 


The  31st  July  1872. 
Present: 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  Chief 
Justice^  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Adjonroment— Act  VI 11.  of  1859,  s.  147. 

Cases  Nos.  156  and  157  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  ^arun,  dated  the  2/fth 
February  i8'j2. 

Baboo  Seetaram  Sahoo  (Opposite  Party), 

Appellant^ 

versus 

Roy  Baboo  She  Goilam  Sahoo  Bahadoor 
(Petitioner),  Respondent, 

Mr,  Woodroffe  for  Appellant. 


Mr.  H.  T,  Allan  and  Baboo  Romesh    Chun- 
der  Miiier  for  Respondent. 

Without  deBning-  what  is  the  right  mode  of  exercising 
the  discretion  vested  in  the  Judge  with  regard  to  adjourn- 
ments, the  High  Court  held  that  the  Judge  ought  to 
have  granted  an  adjournment  in  this  case,  when  it  was 
applied  for,  on  the  first  day  after  the  Judge's  return  to 
the  district  that  the  applicant  really  had  an  opportunity 
of  appearing  before  the  Judge,  in  order  to  enable  the 
applicant  to  file  his  documents  and  produce  his  witnesses; 
s.  147.  Act  VIII.  of  1859,  not  applying  to  a  case  where 
no  day  has  been  fixed  for  the  hearmg  of  the  case. 

Couch,  C,J, — The  petition  for  the  cer- 
tificate was  presented  by  the  respondent  on 
the  8ih  of  January,  and  the  8ih  of  February 
was  fixed  for  claimants  to  come  in«  and  for 
the  petitioner  to  put  in  evidence.  The  pre- 
sent appellant  came  in  as  an  objector  on  the 
5th  of  February,  and  it  seems  that  the 
Judge  left  the  station  on  the  8th,  and  so  the 
case  was  not  taken  up  on  the  day  fixed. 
•The  time  the  Judge  went  away  for  was 
uncertain,  and  it  does  not  appear  that  the 
appellant  knew,  or  could  know,  the  precise 
time  of  his  return,  or  that  there  is  any  settled 
practice  as  to  what  should  be  done  when  the 
Judge  has  to  leave  the  district.  In  this 
instance,  the  Judge  left  the  Court  in  the 
charge  of  the  Subordinate  Judge.  We 
understand  ihat  that  is  the  practice,  but  it 
may  not  be  distinctly  understood  what 
powers  the  Subordinate  Judge  will  exercise. 
Although  it  might  be  that  the  appellant, 
strictly  speaking,  ought  to  have  made  some 
application  to  him,  yet  we  think  he  might 
reasonably  suppose  that,  during  the  absence 
of  the  Judge,  he  was  not  bound  to  take  any 
proceeding ;  and  if  he  wished  to  send  the 
deed  to  Calcutta,  he  may  have  done  so  with- 
out any  improper  motive. 

The  Judge  returned  on  the  19th  of  Feb- 
ruary, and  it  would  seem  that  the  first  day 
on  which  he  sat  to  hear  miscellaneous  cases 
after  his  return  was  the  23  rd,  but  it  does 
not  appear  that  any  day  was  fixed  for  hearing 
this  case.  As  a  miscellaneous  case  it  would 
come  on  for  hearing  on  that  day,  and  the 
appellant  applied  to  the  Judge  for  afortnight's 
time  to  file  his  documents,  and  produce  his 
witnesses. 

We  think  that  thfc  respondent  cannot  rely 
upon  the  provisions  of  the  Code  as  to  ad- 
journments. Section  147  will  not  apply,  no 
day  having  been  fixed  for  the  appearance  of 
the  appellant.  The  only  question  is  whe- 
ther, under  Section  146,  the  Court  has  acted 
in  such  a  way  that,  on  the  case  coming  before 
us  in  Regular  Appeal  we  ought  to  allow  the 
decision  to  stand.  The  Section  provides 
that  the  Court  may,  if  "suflficicnt  cause  be 
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'*  shown,  at  any  stage  of  the  suit,  grant  time 
*'  to  the  parties  or  to  either  of  them,  and 
"  may  from  time  to  time  adjourn  the  hearing 
"  of  the  suit ;  and  in  all  such  cases,  the  Court 
"  shall  fix  a  day  for  the  further  hearing 
*'  of  the  suit/'  It  seems  to  us  that,  looking^  at 
the  circumstances,  there  was  here  a  sufficient 
cause  for  the  Judge  to  grant  ihe  adjourn- 
ment of  a  fortnight,  and  to  fix  that  date  for 
the  parties  to  appear  before  him,  and  produce 
their  evidence.  We  think  that  an  order  of 
this  kind,  refusing  to  give  an  adjournment  on 
the  first  day  that  the  claimant  really  had  an 
opportunity  of  appearing  before  the  Judge, 
is  one  ^hich  should  not  have  been  made, 
and  that  we  ought  to  reverse  it,  and  direct 
the  Judge  to  hear  the  case. 

The  Judge  seems  to  us  to  have  gone 
rather  into  the  extreme.  Soi^e  Judges  are 
very  ready  to  grant  adjournments,  but  some- 
times  we  find  that  a  Judge  becomes  just  as 
strict  about  adjournments  as  other  Judges 
are  easy.  It  is  difficult  to  define  what  is 
the  right  mode  of  exercising  the  discretion. 
In  this  case,  we  think,  the  Judge  ought  to 
have  granted'  the  adjournment  and  had  the 
question  properly  tried.  The  decision  of  the 
question  who  is  entitled  to  have  the  certifi- 
cate IS  certainly  not  conclusive,  but  the  party 
has  a  right  to  have  the  questions  tried  and 
det^nnined.  We  think  the  Judge  ought  to 
hear  the  case  and  decide  it  one  way  or  the 
other.  The  order  must  be  reversed,  and  the 
Judge  directed  to  re-hear  the  case,  and  receive 
such  evidence  as  may  be  offered  by  either 
p^.rty.  Both  parties  will  pay  their  own 
costs  in  this  Court. 


Baboos  Dabender  Narain  Bote  and  Raji 
der  Natk  Base  for  Respondent. 

An  inquiry  into  the  state  of  mind  of  an  alle^^ed  U 
tic  should  not  be  instituted  under  Act  XXXV.  of 
without  its  bein^  clearly  shown  to  the  Court  that 
is  g^rouod  for  supposing  that  the  person  ts  of  ui 
mind. 

Couch,  C\7.— This  Act  (XXXV.  of  185I 
requires  that  notice  should   be  given  to 
alleged    lunatic   of   the   time    and  place 
which  the    inquiry  is  to  be    held,   and 
lunatic   may  be    required    to  attend  for 
purpose   of  being  personally  examined, 
proceeding  of   this   kind    ought    not  to 
taken   without   its   being    clearly   shown 
the  Court  that  there  is  ground  for  supp( 
that   the   person   is   of   unsound    mind. 
would    be   most   harassing,    if    upon  si 
statements,  an  inquiry  of  this  kind  could 
instituted.     We  think  the  Judges  was  ri| 
in  refusing  to  make  the  order.     The  ap| 
must  be  dismissed  with  costs. 


The  I  St  August  1872. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
yusiice,  and  the  Hon'ble  W.  Ainslie, 
yudge. 

Lmuitic  Inquiries— Act  XXXV.  of  1858. 

Case  No.  179  of  1872. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  06  Sarun,  dated  the 
gth  March  18^2, 

Baboo  Gunga  Pershad  Sahoo  (Petitioner), 

Appellant, 

versus 

Musst.  Wooma  Koower  (Objector), 
Respondent, 

Baif^os  Rpmesh  Ckunder  Mitter  and  Kalee 
Kisken  Sein  for  Appellant. 


The  2nd  August  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Conch,  A7..  Ckiff 
Justice,     and   the    Hon  blc    W.   Ainsiw. 
Judge, 

Stamped  Paper — Plaint 

Application  for   setting   aside  an  order  of 
the    Subordinate  Judge  of  Sarun,  reject- 
ing  a  plaint    on  'the    ground    that  the 
whole   of  it  had  not   been    engrossed  on 
the  stamp-papers  filed. 

In  the  matter  of  the  Lind  Mortgage  Bank, 

Applicant, 

The  Advocate-  General  for  the  Applicant. 

There  is  no  rule  which  requires  as  much  as  pO»»* 
of  the  substance  of  the  plaint  to  be  engrossed  on  stifljp- 
ed  paper;  and  so  lonjj  as  the  rule  agfainst  the  use  ot 
larger  number  of  stamps  than  is  absolutely  "^'^^Jt 
is  complied  with,  it  is  not  material  whether  the  |»w 
he  taken  to  commence  or  end  on  the  plain  p»p«' 

Couch,  C.7.— By  Goverumeni  Notificauon 
of  the  8th  March  1872,  published  in  tbc 
Gazette  of  India  of  the  gih  idem,  it  is  de- 
clared, under  Section  26  of  Act  Vll.  ot  1870. 
that  stamps  used  to  denote  any  fee  chargeaDic 
under  the  said  Act  may  be  either  impressed 
or  adhesive,  or  partly  impressed  and  part/ 
:uihesive.  .^ 

'  The  Government  of  Bengal  by  a  Notmc*- 
lion  dated  the  ist  July  1872,  nublisbcd  m 


the    Calcutta  Gazette  of  the  3rd  July  last' 
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IS  directed  ihat,  when  a  single  stamp  of 
aquireci  value  is  not  available,  the  necessary 
mount  sba\l  be  made  up  by  the  use  of  the 
Iftst  possible  number  of  supplementary 
j^mps. 

The  stamp  required  for  the  plaint  in 
tiis  case  is  Rs.  1,035.  '^^^  Collector  of 
lamps,  Calcutta,  has  certified  that  no  stamp 
i  that  value  was  in  stock  on  the  1st  July 
1872  (\«rhen  the  stamps  for  the  plaint  were 
larchased),  and  that  the  stamps  used  are  the 
lewesi  in  number  available  to  make  up  the 
MDoant  required. 

The     two    stamps    for    Rs.     1,03$    were 
presented   to   the  Subordinate  Judge,  each 
marked  with  the  title  of  the  cause  and  sub- 
ject-matter   of   the   suit  ;   the   body   of   the 
plaint   was  annexed  on   plain   paper.     The 
Sabordinaie  Judge  seems  to  think  it  neces- 
sary to  engross  as  much  as  possible  of  the 
substance  of  the  plaint  on  the  stamp  papers, 
bat  we  think  there  is  no  rule  of  the  kind  in 
existence  :  the   rule   against  the    use   of   a 
larger  number  of  stamps  than  is  absolutely 
necessary  has  been  complied  with,  and  it  is 
i\oc  material  whether  the  plaint  be  taken  to 
commence  or  end  on  the  plain  paper. 

The  order  of  the  Subordinate  Judge,  dated 
the  i8th  July  1872,  must  be  reversed.  The 
plaintifiEs  will  be  at  liberty  to  present  the 
plaint  again  ;  and  if  presented  within  1 5  days 
from  this  date,  it  must  be  taken  as  filed  on 
the  date  of  origina)  presentation,  vtz.,  the 
nth  July  1872. 


The  3rd  August  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges, 

Private  Butwarra  (Efficaqr  oO- 

Cases  Nos.  289  and  290  of  1872. 

special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  .  Kajshahye, 
dated  the  ^oth  September  1871,  affirm- 
ing a  decision  of  the  Mocnsiff  of  Seraj- 
gungey  dated  the  gth  March  iSyi. 

Tripoorah  Soondoree  Chpwdh ranee  and 
others  (Defendants),  Appellants, 

versus 

Kali  Chunder  Roy  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Bab0os  Sreenath  Doss,  Mohxnymohun  Roy, 
and  Kishendoyal  Roy  for  Appellants. 


Raboos    Homeshchundtr  Mitter  and    Doorga 
Mohun  Doss  for  Respondents. 

A  private  buimarra,  thout^h  not  binding  against  the 
Government  or  agfainst  a  purchaser  at  a  sale  for  arrears 
of  Government  revenue,  who  derives  his  title  directly 
from  the  Government,  is  bindinf^as  between  the  parties 
tothat^M/Tvarraand  persons  claiming^  title  under  them. 

Mitter,  f. — The  plaintiffs  in  these twocases 
representing  themselves  to  be  the  owners  of 
a  4  gunda  i  cowrie  share  of  a  certain  Gov- 
ernment revenue-paying  mehal,  registered  as 
mehal  28  in  the  towjee  of  the  Mymensingh 
Collectorate,  brought  a  -suit  against  the  de- 
fendants, their  co  sharers  in  the  said  mehal, 
for  the  declaration  of  their  right  to  have  a 
butwarra  of  the  share  claimed  by  them  made 
by  the  Collector  under  the  provisions  of  Reg- 
ulation XIX.  of  1814. 

In  that  suit  the  answer  of  the  defendants 
was  that  the  mehal  in  question  had  been  di- 
vided between  the  different  shareholders  un- 
der a  private  partition  effected  between  the 
predecessors  of  the  plaintiffs  and  those  of  the 
defendants  long  prior  to  the  decennial  settle- 
ment, and  that  as  each  shareholder  in  the  me- 
hal had  been  since  that  time  enjoying  exclu- 
sive possession  of  the  separate  plots  allotted 
to  his  share  under  the  partition,  the  plaintiffs 
could  not  justly  ask  the  Court  to  order  a  re- 
division  of  the  estate  in  supersession  of  the 
long-existing  arrangement. 

All  the  Courts  which  had  to  deal  with  that 
suit  found  or  admitted  as  a  matter  of  fact 
that  the  lands  of  the  mehal  above  referred  to 
had  been  actually  divided  between  the  dif- 
ferent shareholders  long  previous  to  the 
institution  of  that  case,  but  they  gave  a  decree 
to  the  plaintiffs,  declaring  their  right  to  have 
a  fresh  butwarra  made  by  the  Collector,  upon 
the  ground  that  the  plaintiffs  were  not  bound 
to  abide  by  a  mere  privafc  partition. 

In  order  to  carry  out  this  decree,  a  precept 
was  issued  to  the  Collector,  directing  that 
officer  to  make  a  butwarra  under  the  provi- 
sions of  Regulation  XIX.  of  1814;  but  the 
Revenue  authorities  refused  to  carry  out  the 
order,  declaring  that  no  butwarra  could  be 
made,  as  the  lands  of  mehal  28  were  inter- 
mingled with  those  of  other  estates  bearing 
dis.inct  numbers  on  the  Collector's  towjee. 

The  plaintiffs  have  now  brought  these 
suits  for  the  declaration  of  their  respective 
rights  to  collect  rents  from  each  and  every 
one  of  the  occupants  of  the  lands  of  the 
mehal. 

The  answer  of  the  defendants  was  that  the 
suit  was  not  maintainable,  as  there  was  no 
cause  of  ai:tion  disclosed  in  the  plaint,  that 
the  plaintiffi'    right  to  various   portions   of 
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the  lands  in  dispute  was  barred  by  the  law 
of  limitation,  and  that  it  was  not  competent 
to  the  plaintiff  to  go  behind  the  private  parti- 
tion, which  was  made  with  the  fall  concur- 
rence of  their  predecessors  in  title,  and  to 
ask  the  Court  to  declare  them  entitled  to  a 
joint  undivided  share  of  each  plot  of  land  in 
the  mehal. 

The  first  Court  found  as  a  fact  that  the 
defendants'  allegation,  with  reference  to  the 
private  partition,  was  good  and  well  founded, 
but  nevertheless  it  gave  a  decree  to  the 
plaintiffs,  holding  that  the  judgment  in  the 
previous  suit  had  settled,  finally  and  conclu- 
sively, that  they  (the  plaintiffs)  were  entitled 
to  the  joint  undivided  shares  respectively 
claimed  by  them. 

This  judgment  having  been  upheld  by 
the  Subordinate  Judge,  the  defendants  ap- 
peal to  us  specially,  urging  among  other 
grounds  that,  upon  the  finding  of  the  first 
Court  with  reference  to  the  private  partition 
relied  upon  by  them,  the  plaintiffs  were  not 
entitled  to  have  a  declaration  of  their  right 
to  collect  rent  from  each  plot  of  land  situ- 
ated in  the  mehal. 

We  are  of  opinion  that  this  contention  is 
right,  A  private  butwarra  is  certainly  binding 
as  between  the  parties  to  that  butwarra  and 
persons  claiming  title  under  them.  No  doubt, 
such  a  butwarra  is  not  binding  against  the 
Government,  or  against  a  purchaser  at  a  sale 
for  arrears  of  Government  revenue  who 
derives  his  title  directly  from  the  Govern- 
ment. But  it  seems  to  us  to  be  quite  unjust 
and  unreasonable  to  hold  that  the  plaintiffs 
are  at  liberty  to  set  aside  a  long-existing 
arrangement  deliberately  .entered  into  by  their 
predecessors  in  title,  merely  because  they 
think  that  they  were  entided  under  the 
decree  passed  in  tfte  previous  suit  to  have  a 
re-division  of  the  mehal  under  the  provisions 
of  Regulation  XIX.  of  1814.  Whether  that 
decree  was  right  or  wrong,  it  is  not  necessary 
for  us  to  determine.  It  is  suflScient  for  us 
to  say  that  it  has  proved  infructuous  in  con- 
sequence of  the  inability  of  the  Revenue 
authorities  to  carry  out  the  butwarra,  the 
lands  of  the  mehal  in  question  being  inter- 
mingled with  those  of  other  mehals  bearing 
separate  numbers  on  the  Collecioraie  towjee. 

It  has  been  contended  that  the  decree  in 
the  former  suit  not  only  directed  a  re-division 
of  the  lands  of  the  mehal  in  proportion  to 
the  share  of  4  gundas  1  cowrie  belonging  to 
the  plaintiffs,  but  that  it  further  declared  that 
the  plaintiffs  were  entitled  to  hold  possession 
of  a  joint  undivided  share  to  that  extent.  So 
far  as  the  wording  of  the  decree  is  concerned. 


it  appears  to  us  clear  that  no  such  declaratij 
was  made  by  it.     But,  without  giving  ^ 
final  opinion  on  this  poinU  it  is  sofficieotj 
say  that,  if  the  conreniion  of  the  plaiiBi 
with  reference  to  the  construction  of  thes 
decree,  be  adopted,  the  present  suit  max 
dismissed,  it  being  on  that  supposition  a  om 
repetition   of  the    suit  previously  institut 
by  them. 

In  this  view  of  the  case,  it  seems  to 
clear  that  the  only  order  we  can  pass  io 
two  suits  is  that  the  decisions  of  the  I 
Courts  should  be  reversed,  and  that  ifaepki 
tiffs'  claims  should  be  dismissed  ;  the  pi 
tiffs  being  liable  to  pay  the  defendants 
whole  costs  of  the  litigation. 


The  3rd  August  1872, 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwariomty 

Mitter,  Judges, 

Auction-purchaser — Rent — Prepayment  to  f»i 

mer  Proprietor. 

Case  No.  306  of  1872. 

Special  Appeal  from  a  decision  passd  hjf 
the  Subordinate  Judge  of  Hajshaitft, 
dated  the  nth  December  187 1,  mixfy 
ing  a  decision  of  the  Moonsiff  of  PubM, 
dated  the  jist  July  iSji. 

Ram  Lall  Shaw  (Defendant),  Appelknt, 

versus 

Rao  Joggendro  Narain  Roy  (Plaintiff), 
Respondent. 

Baboos  Griza  Sunker  Mozoomdar  and  lsh« 
Chunder  Chuckerbutty  for  Appellant 

Baboos  Sreenath  Doss  and  Mohiny  Mohw 
Roy  for  Respondent. 

An  auction>purchaser,  with  notice  of  a  P*>*°^ 
advance,  made  by  the  tenant  t6  the  former  P'®?"**"^'* 
of  rent  due  for  a  period  subsequent  to  the  date  01  p 
chase,  is  bound  by  such  payment. 

Bayley^ J.— \^  this  case  the  plaintiff  sued 
for  rent,  and  the  defence  was  that  the  pij- 
ment  had  been  made  in  advance  to  i^v°^^ 
proprietors  Brojonaih  and  Radhanatb,  in  prow 
of  which  a  receipt,  dated  the  24th  Bbaanr 
1273,  was  produced. 

The  first  Court  found  that  the  receipt  w 
true,  and  that  the  defendant  was  ^^fZ^ 
to  pay  the  amount  over  again.    The  ^ 
Appellate  Court  does  not  seem  to  ^*^*^j 
upon  the  question  of  receipt  and  pajB*"* 
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limply  says  that  "the  receipt  in  respect 
le   rent  due  for  the   period   subsequent 
the    date  of  purchase  made   in   auction 
lOt  be  admitted." 

'he  plea  taken  by  the  defendant  in  spe- 
appeal  is  that,  inasmuch  as  the  plaintiff 
purchased  the  right,  title,  and  interest  of 
former  proprietors  Brojdnath  and  R  ad  ha- 
th, with  notice  of  the  payment  made  by  the 
fendant  to  those  proprietors,  he,  the  def end- 
is  clearly  entiiled  to  have  a  deduction 
the  amount  so  paid  by  him. 
^e  think  this  contention  right.  The  pur- 
by  the  plaintiff  merely  put  him  in  the 
of  Brojonath  and  Radhanath.  If 
refore  the  act  of  Brojonath  and  Radhanath, 
receiving  prepayment  of  the  rent  due  from* 
defendant,  was  legal  for  the  consideration 
a  lease,  the  plaintiff-purchaser  merely 
iding  in  their  shoes  muse  be  bound  by  that 

The  case  is,  therefore,  remanded  to  the 
iwer  Appellate  Court,  in  order  to  try  whe- 

ler  the  payment  alleged  to  have  been  made 
the  defendant  was  really  made   and   in 

|[ood  faith. 
The  costs  will  follow  the  result. 


f 


The  3rd  August  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Jiidges, 

Registration^Evidence  —Suit  on  unregistered 

Documect. 

Case  No.  160  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dinagepore,  dated 
the  3rd  October  iHjiy  affirming  a  decision 
of  the  Moonsiff  of  Maldahj  dated  the 
6th  June  1871. 

Deb  Narain  Mundul  (Plaintiff),  Appellant, 

versus 

Baharee  Lall  Ghose  and  others  (Defendants), 

Respondents. 

Baboo  A  us  ho  tosh  Mookerjee  for  Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondents. 

Quare. — Whether  a  plaintiff  can  rely  upon  a  document 
not  registered  as  it  ought  to  have  been,  and,  therefore, 
not  admisstbie  in  evidence  under  the  Registration  Act. 

Mitter,  J, — Wk  are  of  opinion  that  this 
appeal  ought  to  be  dismissed. 

The  Lower  Appellate  Court  has  found  as 
a  fact  that  the  alleged  transaction  of  sale  in 


favor  of  Hurry  Poddar,  upon  which  the 
plaintiff's  title  rests,  was  not  carried  out,  al- 
though some  preliminary  steps  had  been 
taken  for  the  purpose.  This  is  a  finding  of 
fact  upon  evidence,  and  we  cannot,  therefore, 
interfere  with  it  in  special  appeal. 

We  may  further  add  that  this  kobala 
was  not  registered  as  it  ought  to  have  been, 
and  it  seems  to  be  extremely  doubtful  whe- 
ther the  plaintiff  can,  under  such  circum- 
stances, rely  upon  a  document  which  is  not 
admissible  in  evidence  under  the  Registration 
Act.  It  is  not  necessary  for  us,  however,  to 
express  any  final  opinion  upon  this  poinL 
It  is  sufficient  for  the  purpose  of  this  suit  to 
say  that  the  Judge  of  the  Lower  Appellate 
Court  was  not  satisfied  upon  the  evidence 
that  the  plaintiff's  vendor  Hurry  Poddar 
had  purchased  the  properly  in  question  from 
the  defendants  Nos.  3,  4,  and  5. 

The  appellant  must  pay  the  costs  of  this 
appeal. 


The  5th  August  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Conditional  Sale — Possession — Prior  Lien. 

Case  No.  14  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  6th  October  187  r, 

Brojendro  Coomar  Roy  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Mr.  J.  P.  Wise  (Defendant),  Respondent, 

Baboos  Sreenath  Doss  2iiid  Mohiny  Mohun 
Roy  for  Appellant, 

Mr,  C,  Gregory  and  Baboos  Doorga  Mohun 
Doss  and  Ram  Ch under  Mitter  for  Re- 
spondent. 

Held  that  the  plaintiff,  before  he  could  obtain  pos- 
session of  the  property  in  dispute,  was  bound  to  payoff 
the  defendant's  prior  lien  upon  it  subsisting  at  the 
time  that  the  plaintiff  obtained  a  conditional  sale  of 
the  same. 

Kemp,  J, — This  appears  to  be  a  very  clear 
case.  We  think  that  tne  judgment  of  the  Sub- 
ordinate Judge  is  perfectly  correct  and  that 
the  appeal  must  be  dismissed.  The  plaintiff 
sued  to  recover  possession  of  a  one-third  share 
or  5  annas6.gundas  2  cowries  akrants  of  Choo- 


330 


Civil 


THE  WBBKLY    RlPOftT&ft. 


AuUngf.      L^oL  XVI 


nar  chur  and  other  properties,  on  the  allegatfon 
that  a  former  maiik  Radha  Madhub  Roy  made 
a  conditional   sale  of  the  said  property  to  the 
plainti^s,  on  the  19th  Srabun  1253  ;  that  sub- 
sequently the    plaintitfs    having    foreclosed 
sued  for  possession  and  obtained  a  decree  on 
the  17th  December    1863  ;  that  the  plaintiffs 
got  possession  of  the  mehals  under  that  decree 
by  proclamation  through   the  agency  of    the 
Court,   but  that  they   were  opposed   by  the 
defendant  Mr.  J.  P.  Wise,  in  their  attempt 
to  collect  the  rents  of  the  property  in  dispute. 
Mr.  Wise  says  that  he  has  not  taken  posses- 
sion of  certain   of  the    properties  mentioned 
in  the  plaint,  and  in  respect  of  the  other  pro- 
perties, that  he   has  a   lien  upon  them,  inas- 
much as  prior  to    the  conditional  sale    by 
•Radha  Madhub  Roy  to  the  plaintiffs,  Radha 
Madhub   Roy  had   borrowed  a  sum  of   Rs. 
2,700  from  him,  Mr.  Wise,  giving  him  an 
ijara  lease  of  the  disputed  mehal,  from  the 
usufruct  of  which  he  was  to  satisfy  the  debt 
due  to  him  ;  that  this  debt  has  not  been  satis- 
fied ;  that  Mr.  Wise  brought  a  suit  against  his 
debtor  Radha  Madhub  Roy,  and  obtained  a 
decree  declaring  that  there  subsisted  a  lien 
upon  the  disputed  property.     Therefore  the 
whole  question  to  be  decided  in  this  case  is 
whether,  at  the  time  of  the  conditional  sale 
made  to  the  plaintiffs  by  Radha  Madhub  Roy, 
a  prior  lien  subsisted  or  not.     We  think  it 
very  clear  that  a  lien  did  subsist  at  the  time 
the   plaintiffs  obtained  the  kui-kobala  from 
Radha  Madhub,    and    that  that  lien  was  a 
prior  lien  which  the   plaintiff  is  bound  to  pay 
off  before  he  can  obtain  possession  of  the 
property  in  dispute.     On  referring  to  the  de- 
cree of  the  24th  of  November   i860  by  the 
Principal  Sudder  Ameen  of  Dacca,  we  find 
that   it  is    distinctly   declared    that    a  sum 
of  Rs.   2,919-12,  with   interest  and   costs  of 
Court,  bearing  interestat  one  per  cent,  per 
mensem,  was  due  by  Radha  Madhub  Roy 
to  Mr.  Wise ;  that  that  sum  was  to  be  paid 
by   Radha  Madhub  to  Mr.  Wise  ;  and   that 
until  that  sum  was  paid,  the  leased  mehals, 
which  were  held  to  be  pledged  as  security 
for  the  loan,  were  to  remain   in    the  pos- 
session of  Mr.  Wise,    and    that  he  was  to 
recover  the  amount  due  from  the   usufruct 
of  these  mehals.     We  therefore  hold   with 
the  Subordinate  Judge  that  a  lien  binding 
the  property  in  dispute  existed  at  the  time 
the  conditional   sale  was  made   by    Radha 
Madhub  to  the  plainiifls,  and,  therefore,  it  ihe 
plaintiffs  wish  to  obtain  possession,  he  must 
pay  off  Mr,  Wise's  lien. 

The  second  point  taken  in  appeal,  although 
not  distinctly  raised  in  the  grounds  stated 


in  the  pciition  of  appeal,  is  that  ihe  sumj 
,  Rs.  4,343-2-10   wtiich  has-been  declared] 
the  Subordinate  Judge  to  be  due  to  Mr. 
,  is  more  than  ought  to  have  beea  fotiod 
be    due.     Now,   we  find  that  in    Novei 
i860  the  sum  of  Rs.   2,91 9-1  a    was 
to  be  due,  and  from  that  period  intei 
running,  and  there  are  the  costs  of  that 
also    bearing   interest,   and    therefore    il 
very  clear  that  the  sum  of  Rs.  4,345 
not  in  any  way  represent  a  larger  sum 
what  is  fairly  due  to  Mr.  Wise.      We 
fore  dismiss  the  appeal  with  costs. 


The  7th  August  1872. 

•  Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Giovef, 

Judges. 

Act  XXVII.  of  i860,  s.  6— Sttspensioti  of  Cer- 
tificate—No List  of  Debts  filed. 


Case  No.  136  of  1872. 

Miscellaneous  Appeal  from  an  order  passd 
by  ihe  Officiating  Judge  of  Hooghly^  datd  . 
the  2 1st  iHarch  i^'j2. 

Mir  Fyaz  Ali  (Petitioner),  Appellant, 

versus 

Taleb  .\li  (Opposite  Party),  Respondent, 

Mr,  Kennedy,  Moulvie  Morahmui  Hossein, 
Moonshee  Mahomed  Vusuf,  and  AbJool 
Baree  for  Appellant. 

Baboo  Kally  Prosonno  Dutt  for  Respondent. 

The  Higrh  Court,  under  s.6.  Act  XXVil.  of  1S60, 
suspended  a  certificate  which  had  been  wrong^lygnnted 
in  a  case  where  no  list  of  debts  due  to  the  estate  of  the 
deceased  had  t>een  hied. 

Kemp,  J, — This  was  an  application  on 
the  part  of  two  parties  claiming  a  ceriific^ 
under  the  provisions  of  Act  XXVll.  of  18" 
to  collect  the  debts  due  to  Noor  Ali,  who 
died  on  the  20th  Pous  1278.  The  Judge, 
after  taking  evidence,  and  referring  to  the 
genealogical  table  filed  by  objector  Taleb 
Ali,  granted  a  certificate  to  Taleb  Ali.  On 
referring  to  the  record,  this  being  a  Regular 
Appeal,  we  find  that  neither  party  filed  aay 
list  of  the  outstandings  due  to  the  estate  of 
Noor  Ali.  The  appellant  Fyaz  Ali  with 
his  "first  petition  filed  a  list  of  the  immove- 
able property  belonging  to  the  deceased,  and 
also  mentioned  an  item  of  cash  and  certain 
gold  and  silver  ornaments,  but  no  list  of 
debts  was  given,  and  subsequently  in  a  pett- 
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\n  he  said  that  the  list  of  debts  had  not 
!n  given  by  a  mistake.  The  opposite^ 
Tty,  ihe  objector  below,  Taleb  All,  also 
d  no  ^vritten  statement  of  the  debts  due 
the  estate  of  Noor  All. 
]  'fhe  object  of  Act  XXVII.  of  i860  is  to 
ilita'e  the  collection  of  debts  on  succes- 
Sy  as  also  to  afford  security  to  persons 
ying  debts  to  the  representatives  of  deceas- 
persons;  and,  as  in  this  case,  no  list  of 
bis  has  been  filed,  we  think  that  the  Court 
low  was  wrong  in  granting  a  certificate 
either  party.  We,  therefore,  under  the 
rovislons  of  section  6  of  Act  XXVII.  of 
|!l860y  suspend  the  certificate  which  has  been 
Jgraoted  to  Taleb  AH  Each  party  will  pay 
Ilia  own  costs  of  this  appeal. 


The  7th  August  1872. 

!|  Present : 

I  The  Hon*bIe  Sir  Richard  Couch,  A7.,  Chief 
i      yusiice,  and   the    H.on'ble    W.     Ainslie, 


Hindoo  Law  of  Inheritance— Brother*s  Daugh' 

ter's  Son. 


i  Case  No.  142  of  1872. 

Special  Appeal  from  a  decision  passed  by 


\ 


the      Officiating     Additional    Judge     of 
Paintty   dated  the  joth   of  June     i8yt, 
reversing   a    decision    of    the    Officiating 
Subordinate  Judge  of  that  District^  dated 
the  1 6th  February  i8yi. 

Mussamut  Doorga  Bibee  and  another 
(Defendants),  Appellants, 

versus 

Janaki  Pershad  (Plaintiff),  Respondent, 

Baboo  Kaii  Prosunno  Dutt  for 
Appellants. 

Mr.  R,  E,  Tividale  for  Respondent. 

A  brother's  daughter's  son  can  inherit  in  the  absence 
of  any  nearer  heir. 

Couch,  C.J  — Thrkk  objections  were 
raised  in  this  special  appeal  on  the  part  of  the 
appellant;  the  first  was  that,  on  the  plaintiff's 
own  showing,  there  was  a  nearer  heir  to 
Boodh  Nath  Singh  than  the  plaintiff,  as  one 
of  the  witnesses  had  mentioned  in  his  deposi- 
tion that  there  was  a  sister's  son  who  might 
be  entitled  in  preference  to  the  plaintiff.  IBrt 
we  thought  and  said  during  the  argument 
that  we  could  not  take  this  mention  of  the 
sister's  son  as  a  fact  that  was  found  by  the 
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Court,  and  could  not  act  upon  it.  We  are  to 
deal  with  the  case  upon  the  facts  found  by 
the  Lower  Appellate  Court;  that  objection, 
therefore,  could  not  be  allowed  to  be  raised. 

Another  objection  was  that  the  property 
which  was  the  subject  of  the  suit,  was  not 
the  property  of  Boodh  Nath  Singh,  but  of 
his  widow  Mungla  and  her  stridhun,  and  a 
passage  in  the  judgment  was  referred  to  in 
support  of  this  view.  But  it  is  clear,  not- 
withstanding that  passage,  that  the  Lower 
Appellate  Court,  and,  indeed,  the  parties 
also,  in  the  course  of  the  suit,  treated  the 
property  in  question  as  that  of  Boodh  Nath 
Singh,  and  the  question  in  the  suit  being 
who  was  entitled  to  it  as  heir,  it  is  certainly 
possible  that  the  circumstance  mentioned  in 
the  judgment  of  the  purchase  of  some  por- 
tion of  it  by  Mungla  might  have  been  ex- 
plained. That  objection,  therefore,  could 
not  be  allowed  to  be  taken. 

The  only  question  that  remained  was 
whether  the  plaintiff  being  a  brother's  daugh- 
ter's son  could  inherit  the  property,  and  that 
is  settled  by  the  decisions  of  the  Privy  Conn- 
cil  in  the  case  of  Gridhari  Lall  Roy  versus 
The  Government  of  Bengal,  10  Weekly  Re* 
porter,  P.  C,  31,  and  of  a  Full  Bench  of  this 
Court  reported  in  10  Weekly  Reporter,  F.  B., 
76,  where  it  was  held  that  the  enumeration  of 
bandhu  in  article  i,  section  6,  Chapter  2  of 
the  Mitalishara  is  not  to  be  considered  ex- 
haustive ;  that  being  so,  there  is  no  ground 
for  saying  that  a  brother's  daughter's  son 
cannot  inherit  in  the  absence  of  any  nearer 
heir;  and  as  it  is  not  found  in  this  suit  that 
there  is  a  nearer  heir,  the  plaintiff  is  entitled 
to  a  decree. 

The  appeal  must  be  dismissed  with  costs. 


The  8th  August  1872. 

Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Admission  by  Defendant— Plea  of  Payment — 
Act  VI IL  of  1859,  s.  337— Appeal  by  one 
Defendant. 

Case  No,  277  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdivan,  dated  the 
2^h  August  iSyiy  reversing  a  decision 
of  the  Moonsiff  of  Oundah,  dated  the 
2ist  May  i8yi. 
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Sreestee  Dhar  Chuckcrbutty  and  another 
(Plaintiffs),  Appellants, 


versus 


Sreenath  Biswas  (one  of  the  Defendants), 

Respondent, 

Baboo  Nil  Madhuh  Sen  for  Appellants. 

Bahoo  Anund  Gopal  Paleet  for  Respondent. 

Whilst  a  plaintiff  is  entitled  to  a  decree  for  such  sums 
as  the  defendant  admits,  a  defendant  also  has  a  right 
to  the  Judge's  opinion  upon  the  evidence  which  he 
adduces  in  support  of  his  plea  of  payment. 

One  defendant  can  appeal,  under  s.  337,  Act  Vlll.  of 
1859,  on  grounds  common  to  all. 

Glover,  J. — This  is  a  suit  for  rent  for  the 
years  1274,  1275,  ^^^  1276,  at  the  rate  of 
Rs.  15  per  year.    The  defendants  admitted 
holding  the  land,  but  denied  the  rate  which 
they  said  was  Rs.  11.    The  Judge  on  the 
evidence   gave   a   decree   at   the   rate   ad- 
mitted by  the  defendants,  namely,  Rs.   11, 
and  the  plaintiffs  now  appeal  against  that 
decision.    The  first  point  taken  in  special 
appeal  is  that  in  any  case  the  Judge  ought 
to  have  given  a  decree  for  the  rents  which 
were  admittedly  due  by  the  defendants ;  the 
second ,  that,  as  regards  the  defendants  who  did 
not  appeal,  the  Judge  should  have  upheld 
the  judgment  of  the  Court  of  first  instance. 
The  Judge,  no  doubt,  should  have  given  the 
plaintiff  a  decree  at  the  rates  admitted  by 
the  defendants,  but  it  appears,  on  looking 
into  the  record,  that  one  of  the  defendants' 
pleas  was  that  they  had  paid  a  great  propor- 
tion^ if  not  all  the  rents  for  which  they  were 
liable.     The  first  Court  decided  that  ques- 
tion adversely  to  the  defendants,   but  the 
Judge  has  overlooked   it   entirely.     Whilst 
the  plaintiffs  have  a  right  to  a  decree  for 
such   sums   as  the   defendants   admit,   the 
defendants  have  also  a  right  to  the  Judge's 
opinion  upon  the  evidence  which  they  have 
adduced  in  support  of  their  plea  of  payment. 

The  second  ground,  we  think,  is  unten- 
able. Section  337,  Act  Vlll.  of  1 859,  applies 
to  the  case,  inasmuch  as  the  decision  of  the 
first  Court  proceeded  on  grounds  common 
to  all  the  defendants,  and  therefore  one  of 
the  defendants  was  justified  in  appealing  on 
behalf  of  all.     Costs  to  follow  the  result. 


The  8th  August  1873. 

Present : 

The  Hon^le  F.  B.  Kemp  and  F.  A.  GU 

Judges. 


Act  VI.  of  z86a  <B.  C),  ».  10— M< 

Co-sharer— Settled  Estate* 


Cases  Nos.  174  and  276  of  1872. 

Special  Appeals  from  the  decisions 
by  the   Judge  of  Dacca,  dated  the 
Septtmher  187  i,  modifying  and  afi 
the    decisions    of  the    Collector    of  ti 
District,  dated  the  30th  June  i8yi. 

Shoorender  Mohun  Roy  and  others  (Defend 

ants),  Appellants, 

versus 

Bhuggobul  Churn  Gungopadhya  and  anoti 
(Plaintiffs)  Respondents. 

Bahoos  Sreenath  Dass  and  Shoshee  Bhooi 
Sein  for  Appellants. 

Bahoos    Nullit    Chunder    Sein   and  /« 
Chunder  Chuckerbutty  for  Respondents. 

A  cO'Sharer  in  an  undivided  estate  or  tenure  is 
entitled  to  apply  under  s.  10,  Act  VI.  of  1S62,  fora  n 
surement,  particularly  when  the  estate  is  a  settled  estaj 
and  a  measurement  showing^  the  holdinj^s  of  every  pu 
cular  ryot  took  place  at  the  time  of  settlement. 

Glover,  J. — These  appeals    have 
heard  together,  and  one  decision  will 
both  cases.    The  matter  has  been  estremelj 
complicated   by  the   action   of  the  Coqi 
below,  and  it  is  with  some  difficulty  that 
have  been  able  to  get  to  the  real  state  of  tl 
case.    The  suit  is  by  a  2  anna  co-sharer  ii 
an  estate  called  Roail  for  a  measurement  of 
the  lands  under  the  provisions  of  section  10, 
Act  VI.  of  1862,  his  ground  of  action  beingr 
in  accordance  with  that   section,   that   be 
wishes  to  know  and  cannot  ascertain  who  tre 
the  persons  liable  to  pay  rent  in  respect  of 
the  lands  of  his  estate  unless  a  measurement 
is  made.     The  Collector,  in  the  first  instance, 
notwithstanding  the  objections  which  were 
made  by  the  opposite  party  that  such  a  suit 
would  not  he,  ordered  the  measurement  to  be 
made.    The  Judge  on  appeal  confirmed  that 
order,  and   sent  the  papers  back  that  an 
Ameen  might  be  deputed  to  make  the  mea- 
surement.   Some  time  afterwards  a  different 
Collector  took  up  the  case,  and  expressed  a 
very  decided  opinion  that  it  ought  never  to 
have  been  brought  under  Act  VI.  of  1862  at 
all ;  he  ordered,  however,  the  Ameen  to  get 
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mt  and  measure  the  lands,  considering  him- 
lelf  bound,  as  no  doub  the  was  under  the 
»rca instances,  by  the  decision  of  the  Judge's 
Doart.  The  Ameen,  thereupon,  went  and 
Measured  the  lands ;  both  parties  objected  to 
bis  measurement  on  various  grounds,  and  the 
Collector  gave  a  decision  which  was  partly  in 
favor  of  each.  The  case  then  went  on 
appeal  to  the  Judge  who  upheld  the  decision 
of  the  Collector,  and  it  is  against  this  deci- 
sion that  the  present  appeals  are  made.  The 
iHily  point  necessary  for  us  to  consider  in 
ipectal  appeal  is  the  point  of  law,  namely,  as 
to  whether  a  co-sharer  in  an  undivided  estate 
or  tenare  is  entitled  to  apply  under  section 
lo.  Act  VI.  of  1862,  for  a  measurement. 

We  are  clearly  of  opinion  that  he  is  not  so 
entitled.     The  words  of  the  section  are  that 
if   a  proprietor  of  an  estate  or  tenure  or 
other  person  entitled  to  receive  the  rents  of 
an    estate    or    tenure."     We    understand 
proprietor"  to  mean  either  the  sole  owner 
of  the  estate  or  the  corporate  body  of  owners 
acting   together  for   that   purpose,   or   any 
person  or  body  of  persons  having  the  right 
to  collect  the  entire  rents  of  the  entire  estate. 
There   is  nothing  in  the  section  which  en- 
titles a  fractional  shareholder  in  the  pro- 1 
perty,  against  the  wishes  of  the  great  mass 
of  his  co-sharers,  to  harass  every  ryot  on  the 
estate  by  insisting  upon  a  measurement  of 
the  lands.    The  point   in  question  has,  on 
more  than  one  occasion,  been  decided  by 
Division    Benches   of   this   Court.     In   the 
case  of  Moolook  Chand  Mundul  and  others 
V.  Modhoosoodun  Bachusputty,  reported  in 
Vol.  XVI.,  W.  R.,  p.  126,  it  has  been  held 
that  the  word  "  proprietor  "  implies  the  sole 
proprietor  or  the  whole  body  of  proprietors 
of  the  land  for  the  measurement  of  which 
application  is  made ;  and  again  in  the  case  of 
Mahomed  Bahadoor  Mozoomdar  and  another 
V.    Rajah   Raj   Kishen    Singh   (16   W.  R., 
p«  522),  it  was  held  that  an  applicant  under 
section  10,  Act  VI.  of  1862,  B.  C,  must  be 
*'the  proprietor  of  the  estate,"  and  not  a 
shareholder  only  in  the  proprietary  body. 
Another  objection,  and  an  equally  fatal  one  to 
the  plaintin  s  case,  would  be  that  a  party, 
applying   for  a  measurement  must   do   so, 
because  he  cannot  ascertain  who  are  the 
persons  liable  to  pay  rent  to  him.     Now,  this 
is  an  estate  which  has  been  settled  for  very 
many  years ;  the  mehal  was  measured  when  it 
was  settled,  and,  as  observed  by  the  Collector, 
there  was  a  full  record  of  the  tenures  of  the 
estate,  so  that  there  could  have  been  no  diffi- 
culty in   ascertaining  from  the   Thakbust 
proceedings  what  were  the  holdings  of  every 


particular  ryot  on  the  estate.  In  every 
point  of  view,  therefore,  the  decision  of  the 
Court  below  is  erroneous.  It  is  true  that 
the  Judge  has  not  now  decided  the  case  on 
this  particular  point,  but  it  is  equally  true 
that  the  objection  was  taken  by  the  objector 
before  him  from  the  very  beginning  of  the 
case,  and  it  is  on  this  point  that  the  appeal  is 
preferred.  We  reverse  the  decisions  of  the 
Courts  below,  and  reject  the  application  for 
measurement. 

Special  Appeal  No.  1 74  will,  therefore,  be 
decreed,  and  Special  Appeal  No.  276  will  be 
dismissed  with  costs. 


The  8th  Auj[ust  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Jusiice,  and  the  Hon'ble  W.  Ainslie, 
Jtidge. 

Sale  in  Execution  of  Decree— Application  to  set 
aside—Discretion  of  Judge  as  to  Time. 

Case  No.  C44  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Tirhooty 
dated  the  2jrd  of  April  18'/ a. 

Raj  Coomar  Singh  alias  Nanhoo  Lall 
(Objector),  Appellant, 

versus 

Lalljee  Sahoo  and  another  (Decree-holders), 

Respondents. 

Mr,  M,  L,  Sandel  for  Appellant. 

Mr,  R.  E,  Tividale  for  Respondents. 

Thou£[h  the  Judge  was  wron^,  on  the  ground  that  he 
had  no  discretion  at  all,  in  refusing  to  receive  an  appli> 
cation  to  set  aside  a  sale  in  execution  of  a  decree  when 
made  to  him  after  the  lapse  of  30  days,  but  before  the 
confirmation  of  the  sale,  the  High  Court  in  regular 
appeal  held  that  the  appellant  was  bound  to  show  that 
there  was  any  valid  excuse  for  not  making  the  applica- 
tion within  the  proper  time. 

Couch,  Cy, — It  was  held  by  two  of  the 
Judges  of  this  Court  in  the  case  reported  in 
3  Wymin*s  Reports,  page  180,*  that  the 
Court  had  power  to  receive  the  application, 
although  not  made  within  the  30  days.  In 
that  case,  the  Judge  had  received  the  appli- 
cation, and  had  adjudicated  upon  the  matter, 
and  the  question  raised  was,  whether  he  was 
at  liberty  to  do  so.  It  was  contended  that 
he  was  not ;  and  that,  unless  the  application 
was  made  within  the  30  days,  he  had  no 

*  18  W.  R.  Ill  foot-note. 
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jurisdiction.  That  decision  appears  to  have 
been  recently  followed  by  Mr.  Jastice  L.  S. 
Jackson  and  Mr.  Justice  Markby  in  the  case 
reported  in  i8  Weekly  Reporter,  page  ii. 
The  Judge  appears  in  that  case  to  have  de- 
cided that  he  had  absolutely  no  discretion  to 
receive  the  application  after  the  30  days,  and 
the  Court  say  that  he  was  wrong  in  that. 
We,  therefore,  think  we  must  take  it  as 
decided  by  this  Court  that  the  application 
may  be  entertained,  although  not  made  within 
the  30  days,  but  then,  if  not  made  within 
that  time,  it  is  not  a  matter  of  right  in  the 
party  who  raises  the  objection  to  the  con- 
firmation of  the  sale ;  it  is  in  the  discretion 
of  the  Court  whether  he  will  be  allowed  to 
make  the  application,  and  he  must  show  a 
sufficient  reason  in  the  judgment  of  the  Court 
for  not  coming  within  the  30  days. 

In  the  present  case,  the  first  day  on  which 
he  could  come  was  the  15  th  of  November. 
The  sale  was  on  the  12th  of  October,  but 
the  Court  was  closed,  and  the  Judge  states 
that  it  was  re-opened  for  business  on  the 
15th  of  November.  We  think  we  must  as- 
sume, according  to  the  regular  notice  which 
is  given  for  the  closing  and  re-opening  of  the 
Courts,  that  the  party  was  aware  of  this,  but 
he  did  not  present  his  petition  on  that  day. 
The  Court  appears  to  have  been  closed  again 
on  the  24th  of  November,  and  re-opened  on  the 
30th,  and  he  then  presented  his  petition,  but 
he  does  not  give  any  reason  in  it  for  not  com- 
ing earlier.  He  treats  it  as  an  application, 
of  course,  as  if  he  had  come  within  the  proper 
time;  nor  have  we  now  any  distinct  informa- 
tion, certainly  not  any  supported  by  affidavit, 
as  to  what  reason  there  was  for  not  coming  on 
the  15th  November,  or  what  excuse  he  had 
for  not  doing  so.  The  only  information  we 
have  on  that  subject  is  afforded  to  us  by  the 
pleader,  who,  admittedly,  had  not  received 
any  instructions  until  this  day.  It  appears  to 
us  that  we  have  no  materials  upon  which  we 
can  say  that  there  was  any  reason  for  not 
making  the  application  when  the  Court  re- 
opened on  the  I5lh.  Regarding  the  case 
as  a  question  of  discretion,  as  to  whether  the 
application  should  be  received  or  not  after  the 
30  days,  we  have  nothing,  upon  which  we  can 
say  that  the  lower  Court  improperly  exer- 
cised its  discretion,  or  upon  which  we  can 
exercise  a  discretion,  and  say  that  it  ought  to 
be  alloweJ.  And  we  do  not  think  we  have 
j>ut  before  us  a  case  which  requires  that  we 
should  allow  an  inquiry  now  to  be  made. 
The  appellant,  we  think,  was  bound  to  know 
that,  when  he  presented  his  petition  on  the 
30th  November,  some  reasons  should  have 


been  given  for  not  presenting  it  before. 
there  were  circumstances,  as  is  now  suj 
which  might  have  led  him  to  think  that 
application   could   not  be  made  then, 
ought  to  have  been  stated  and  asstgaed 
reason  for  that  not  being  done. 

Therefore,  even  supposing  that  the  ji 
ment  of  the  Subordinate  Judge    pi 
on  the  ground  that  he  had  no  discretion  ati 
and   that   he   was  wrong   in    that,    still 
deciding  upon  the  case  in  a  regular 
we  cannot  ssCy  that  there  was  any  valid  ez( 
for  not  making  the  application  in  the 
time ;  the  case  comes  within  the  two  d< 
to  which  we  have  referred. 

With  regard  to  the  merits  of  the 
which  have  been  put  forward  to  us,  it 
enough  to  say  that  we  do  not  suppose  that  1 
have  them  sufficiently  before  as  to  say  wluCJ 
the  real  merits  are,  even  if  we  could  allaw) 
them  to  influence  us  upon  this  poiot.  Tbe^ 
appeal  must  be  dismissed  with  costs. 


The  9th  August  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Instalment  Bond— Purda-nasheens  —Tender  d 
Payment— Deposit— Fraud— Sale  of  Mof^ 
g^aged  Property. 

Case  No.  241  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  .  Subordinate  Juige  of  Beerbh^m^ 
dated  the  ijth  July  1871, 

Sreemutty  Chittra  Coomary  Bibee  and 
another  (Defendants),  Appellants, 

versus 

Ram  L1II  Mookerjee  (PlaintiflF),  Respondent, 

Baboo s  Aushootosh  Dhur,  Romesh  Chunder 
Mitier^  and  Kontalakant  Sein  for  Appel- 
lants. 

The  Advocate- General  and  Baboo  Umhka 
Churn  Banerjee  for  Respondent. 

The  defendants,  fturda-nusheen  ladies,  having  unsuc- 
cessfully defended  the  suit  throughout  on  the  ground  of 
tender  of  payment  and  deposit  in  Court,  and  that  they 
had  done  ail  they  couli  to  induce  the  plaintiff  to  take  the 
money  due  on  a  kistbu  ndee  or  instafment-bond,  held 
that  it  was  too  late  for  them  now  in  appeal  to  ur^  that 
they  had  besn  overreached  by  the  plaintiff,  and  made 
to  execute  a  bond  for  money  which  they  had  never  owed. 

Hbld  also  that  the  Sub-Juds^e  was'right  in  restricting 
the  plaintiff  to  the  property  pledgfed  in  the  kistbundfe, 
plaintiff  having  sued  upon  the  kistbundee,  and  prayed 
to  have  his  claim  declared  payabis  by  the  sale  of  the 
property  mortga^^ed  therein. 
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\  Glover^  y. — This  was  a  suit  to  recover 
jBDoey  due  on  a  kislbundce  or  instalment- 
iSK^^,  Xhe.  plaintiff  lent  the  defendants 
Ks.  8,400,  repayable  by  monthly  kists  of 
%z*  5cx>,  on  the  understanding  set  out  in 
be  deed  that,  if  two  consecutive  instalments 
t^Bialned  at  any  time  unpaid,  plaintiff  should 
^  entitled  to  recover  the  whole  balance  then 
line  at  once.  The  bond  was  specially  regis- 
tered. 

^.  The  plaintiff's  case  is  that  the  defendants 
peglected  to  pay  the  kisU  for  Bhadro  and 
Aghun  1277,  and  that,  therefore,  he  is  entitled 
lo  recover  at  once  the  whole  of  the  money 
lent* 

The  defendants  in  their  written  statement 

admit     execution    of    the    kisihundeey    they 

admit  also  that  the  terms  of  repayment  were 

•as  stated  by  the  plaintiff.    Their  defence  is, 

that  they  duly  remitted  the  two  instalments 

in  question  to  the  plaintiff  at  his  residence  in 

Boichee ;   the   first,  viz.y  the   instalment  for 

Bhadro  on  the  19th  of  the  following  month 

of  Aghnn ;  the  second,  that  for  Aghun,  on  the 

27th   of    Phalgoon.     They   allege  that    the 

plaintiff   refused  to  take  the  money,  which 

was  then  offered  as  a  deposit  in  the  Court  of 

the   Moonsiff  of   Burdwan,   who,    however, 

declined  to  receive  it. 

They  say  that  they  acted  up  to  the  stipula- 
tions of  the  kisthundet^  and  th  it  the  suit  has 
been  brought  for  the  purpose  of  ruining 
them.  The  defendants,  it  may  be  remarked, 
are  purda-nusheen  ladies. 

The  Subordinate  Judge  held,  on  the  evi- 
dence, that  the  defendants  had  failed  to 
prove  their  tender  of  payment,  and  that  the 
plaintiff  was,  on  the  terms  of  the  kistbundee, 
entitled  to  recover  the  whole  sum  lent  with 
interest. 

The  defendants  appeal,  urging,  in  the  first 
place,  that  their  tender  of  the  Bhadro  and 
Aghun  kisis  is  satisfactorily  proved  by  their 
witnesses,  and  that,  in  any  case,they  ought  not, 
under  the  circumstances,  to  be  made  liable  for 
iQore  than  the  instalments  already  due. 

This  part  of  the  case  may,  we  think,  be 
disposed  of  very  shortly.  The  defendants 
entered  of  their  own  accord  into  a  certain 
contract  whereby,  they  agreed  to  submit  to 
certain  penalties  in  the  event  of  their  not 
fulfilling  their  engagements.  It  is  too  late 
'low  to  urge,  as  their  counsel  has  endeavoured 
to  do,  that,  in  reality,  they  were  overreached 
^  the  plaintiff,  and  made  to  execute  a  bond 
for  money  which  they  never  owed.  Their 
written  statement  is  silent  as  to  any  such 
treatment,  and  they  have  defended  the  suit 
throughout  on  the  ground  that  they  did  all 


they  could  to  induce  the  plaintiff  to  take  the 
money  as  it  fell  due,  and  are  not  therefore 
amenable  to  the  penal  clauses  of  the  kistbun- 
dee.  The  case  of  Boley  Dobey  v,  Sidhes- 
war  Rao  Kur  (14  \V.  R.  437),  which  has 
been  cited  in  support  of  defendant's  conten- 
tion, is  not  in  point,  for,  in  that  case,  the  origi-< 
nal  obligee  of  the  bond  had,  before  selling  it 
to  a  stranger,  third  party,  waived  his  right  to 
e.xact  the  penalty.  The  circumstances  of 
the  present  case  are  altogether  different. 

To  prove  their  tender  of  payment,  the 
defendants  cited  the  plaintiff  himself  and 
four  other  witnesses.  The  plaintiff  swears 
distinctly  that  no  such  tender  was  made  to 
him  ;  on  the  contrary  that,  when  after  the 
two  instalments  had  fallen  due,  be  sent  a 
servant  to  the  defendants  for  the  money,  they 
refused  to  pay.  The  plaintiff  is  a  person  of 
considerable  status  and  respectability,  and  we 
should  require  to  be  shown  very  good  reasons 
before  we  differed  in  opinion  as  to  the  weight 
of  his  eviJence,  which  fully  satisfied  the 
Judge  by  whom  it  was  recorded.  The 
plaintiff,  moreover,  it  must  be  remembered, 
was  the  defendant's  own  witness.  The  ut- 
most that  can  bs  said  against  his  testimony 
is  that  it  i$  vague  in  some  particulars.  It 
has  been  attempted  to  show  that  he  contra- 
dicts himself  in  the  matter  of  dates,  that,  in 
one  part  of  his  evidence,  he  states  that  he 
went  to  Monghyr  on  the  3rd  of  Poos,  and  in 
another  part  says  that  he  sent  his  khajan- 
chee  to  the  defendants  for  the  money  from 
his  house  at  Boichee  on  the  7th.  But  this  is  a 
mistake ,  he  does  not  say  that  he  sent  this 
khajanchee  from  Boichee  on  that  date,  but 
only  that  the  man  was  then  sent.  Motee 
Lall's  evidence  is  not  contradictory  of  this, 
for  the  plaintiff  does  not  say  that  he  gave 
him  the  kistbundee  on  the  7th,  but  only  that 
he  sent  him  to  demand  payment  on  that  day. 

Nitye,  the  defendant's  witness,  no  doubt 
deposes  that  he  took  the  Rs.  513-8  to  the 
plaintiff  at  Boichee,  when  there  were  3  days 
of  the  month  of  Aghun  left;  but  this  is 
absolutely  opposed  to  the  defendant's  case 
that  the  money  was  tendered  to  the  plaintiff 
on  the  iQlh  of  Aghun,  as  well  as  to  this 
witness's  story  of  offering  the  money  to  Ihe 
Moonsiff,  for  that  offer,  or  pretended  offer, 
took  place,  as  appears  from  the  endorsement 
on  the  back  of  the  petition,  on  the  22nd  of 
Aghun,  when  8  days  of  Aghun  were  remain- 
ing, that  is,  and  the  defendant's  case  is  that 
recourse  was  not  had  to  the  Moonsiff  until 
the  plaintiff  had  refused  to  take  the  money. 
The  other  witnesses  examined  by  the  defend- 
ants make  the  same  irreconcilable  statements 
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regarding  the  dates  when  the  money  was  sent 
to  the  plaintiff. 

Then  as  to  this  alleged  tender  of  deposit. 
Two  witnesses  do  certainly  say  that  the 
money  was  shown  to  the  Moonsiff ,  but  neither 
he  nor  his  aralahs  who  were  present  at  the 
•  time  have  been  called.  Thesherishtadar  and 
peshkar  were  originally  cited  as  witnesses, 
but  their  names  were  struck  out  of  the  list 
afterwards  by  the  defendants  themselves. 

Then  Nitye's  story  is  very  improbable  on  the 
face  of  it.  He  says  that  the  defendant  oftered 
to  endorse  the  payment  on  the  back  of  the  kist- 
bundtt  after  the  money  had  been  made  over 
to  his  amlah.  If  this  story  be  true,  there  is 
no  conceivable  reason  for  Nitye's  not  taking 
advantage  of  the  offer,  for  he  could  hardly 
have  expected  a  man  in  Ram  Lall  Mooker- 
jee's  position  to  have  taken  and  counted  the 
money  himself.  Any  one  in  his  place  would 
naturally  have  asked  that  the  money  should 
be  paid  to  his  treasurer.  There  are  other 
discrepancies  in  this,  and  in  the 'other  wit- 
nesses' evidence  which  have  been  fully  com- 
mented on  by  the  Subordinate  Judge,  and  we 
are  not  disposed  to  differ  from  him  in  his 
estimate  of  that  evidence.  Had  defendants 
been  able  to  prove  by  credible  testimony 
that  they  actually  offered  cash  to  the  amount 
of  Rs.  513-8  to  the  Moonsiff,  it  would,  no  \ 
doubt,  have  been  a  very  strong  point  in  iheir 
favor,  for  it  could  hardly  be  possible  that  the  i 
defendants,  with  the  money  at  their  command 
on  the  22nd  of  Aghan,  would  allow  the  kiU 
due  in  that  month  to  remain  unpaid,  consider- 
ing the  penalty  that  was  to  follow  the  non- 
payment of  two  successive  kists  ;  but,  for  the 
reasons  above  given,  we  do  not  believe  that 
the  money  was  ever  offered. 

The  same  remarks  apply,  mutatis  mutandis^ 
to  the  alleged  offer  of  the  Aghun  hist  due  in 
Phalgoon.  The  defendants  seem  to  us  to 
have  failed  altogether  to  prove  their  special 
plea,  whilst  there  is  the  evidence  of  two  re- 
spectable witnesses  to  the  demand  made  by 
the  plaintiff  after  the  two  instalments  had 
fallen  due,  and  had  not  been  paid. 

Taking  all  the  evidence  into  consideration, 
and  after  giving  full  attention  to  what  has 
been  advanced  on  behalf  of  the  appellants 
who,  as  purda-nusheen  ladieg,  are  necessarily 
in  somewhat  an  anomalous  and  helpless  con- 
dition in  all  matters  of  borrowing  and  lending, 
we  do  not  feel  justified  in  interfering  with 
the  decision  of  a  Judge  who  had  the  witnesses 
before  him,  and  had  the  best  opportunity 
for  coming  to  a  decision  as  to  their  credibility. 
The  defendant's  appeal  is  dismissed  with 
costs. 


The  Advocate-General  filed  a  cross-app< 
on  behalf  of  the  plaintiff.     He  objected  to 
Subordinate  Judge's  restricting  «his  clienl 
the    property    pledged    in    the    kistbt 
In  this,  however,  we  think  the  Subordii 
Judge     was     right.      The     plaintiff 
on  the  kistbundee,  and  prayed   to  have 
claim  declared  payable  by  the  sale  of 
properties  mortgaged  therein ;  moreover,  if 
decree  was  to  be  given  as  against  other 
perty,  the  jurisdiction  would  not  have 
with  the  Subordinate  Judge  of  Beerbht 
The  cross-appeal  is  therefore  dismissed 


The  9th  August  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chi 
Justice^    and    the    Hon'ble    VV.    Ainslic,] 
Judge. 

Error— Execntion— Decree— Zeraat  Xaads. 

Case  No.  147  of  1872. 

Miscellaneous  Appeal  from  an  order  passei\ 
by  the  Judge  of  Sarun,  dated  the  jrd  fl/| 
February  i8j2y  reversing  an  order  0/  the 
Sudder   Moonsiff  of  that  District,  iatd 
the  30th  of  September  i8yt. 

Bullee  Roy  and  others  (Decree- holders), 

Appellants, 

versus 

Mohunt  Kishen  Gir  (Judgment-debtor), 

Respondent. 

Moonshee  Mahomed  Yusuf  for  Appellants. 

Mr.  R.  T.  Allan  and  Baboo  Mohesh  Chun- 
der  Chowdhry  for  Respondent. 

The  Moonsiff  gfave  plaintiffs  a  decree  for  a  share  fa 
a  village,  adding  that,  as  plaintiffs  had  obtained  a  de- 
cree setting  aside  a  foreclosure*decree,  they  were  enth 
tied  to  a  decree  setting  aside  the  sale  of  the  seraai  lands 
included  in  the  share.  In  appeal,  the  Hi^  Court  iti 
review  reversed  the  Moonsiff's  decision  as  rq^ardsthe 
shares,  and  dismissed  plaintiff's  claim  as  to  those  sharesi 
without  specifying  the  aeraat  lands  in  its  decree.  In 
execution,  it  was  contended  that  the  High  Coart'sdeave 
did  not  interfere  with  the  Moonsiff's  decree  as  to  the 
geraai  lands,  but  the  Judge  ruled  that  it  did,  and  the 
High  Court  held  that,  if  the  decree  was  not  properly 
drawn,  and  the  judgment  now  appealed  from  had  not  pot 
a  right  construtflion  upon  it,  the  error  was  not  one  whidi 
had  affe^ed  the  decision  on  the  merits,  but  rather  one 
which  had  led  to  a  just  and  proper  decision. 

Couch,  C.J. — In  the  original  judgment 
in  the  case,  the  Moonsifif  appears  to  have 
made  the  question  as  to  setting  aside  the  sale 
of  the  zeraat  lands  depend  upon  the  selling 
aside  of  the  foreclosure  and  the  recover  of 
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Mitgaged  lands  by  the  plaintiff.  We  can 
iiiderstand  that  the  High  Court,  when  it  was 
kaling  with  the  case,  may,  in  consequence 
eif  that,  have  thought  it  unnecessary  to  spe- 

EY  in  its  decree  the  zeraaf  lands;  it  may 
ve  supposed  that  if  it  made  a  declaration  or 
lecree  vith  regard  to  the  lands  of  which 
iiere  had  been  a  mortgage  and  foreclosure, 
flie  sale  of  the  zeraai  lands  would  follow. 
Now,  it  being  clear  that  that  was  what  the 
High  Court  should  have  done,  if  the  decree  is 
not  properly  drawn,  and  the  judgment  which 
is  now  appealed  from  has  not  put  a  right  con- 
struction upon  it,  still  it  is  not  an  error  which 
has  affected  the  decision  of  the  case  on  the 
merits  ;  it  seems  rather  to  be  an  error  which 
has  led  to  a  just  and  proper  decision.  We 
cannot,  therefore,  allow  a  special  appeal  to 
set  aside  this  order  on  that  ground. 

Then,  with  regard  to  the  form  of  the  order 
appealed  from,  to  our  mind  it  means  that  the 
present  appellant  is  to  have  the  share  which 
is  specified,  namely,  the  3  pies  and  4  krants 
'  share  both  in  the  lands,  the  subject  of  the 
mortgage,  and  in  the  zeraai  lands,  and  we 
do  not  see  that  in  the  grounds  of  appeal  any 
objection  was  taken  to  its  having  been  so 
drawn  up.  No  difficulty  ought  to  arise  in 
the  execntion  of  it. 

The  appeal  must  be  dismissed  with  costs, 
pleaders'  fees  being  fixed  at  two  gold  mohurs. 


The  10th  August  1872. 

Preseni  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

SpUttlneof  Causes  of  Action— Act  VIII.  of  1859, 
s.  7— l<cc07ery  or  Value  of  Proper^—  Dam- 
ages for  DetentioQ  —  Jurisdiction  (of  Small 
Cause  Court)— Unsuccessful  Claimant  under 
s.  2416— Measure  of  Damages— Interest 

Reference  to  the  High  Court  by  the  Offi- 
dating  Judge  of  the  Small  Cause 
Court  at  Sealdah,  dated  the  rylh  June^ 

Shaikh  Punju.  Plaintiff, 

versus 

Shaikh   Oodoy,  De/endafit, 

Baboo  Taruclinath  Dutt  for  Plaintiff. 

No  one  for  Defendant. 

A  suit  for  damages  for  wronj^^ful  detention  of  pro- 
I>efty  (in  this  case  a  cart  and  bullocks  seized  in  execu- 
tiOQ  of  decree  agrainst  another  party)  is  barred  under 
«»  7,  Act  VIII.  of  1859,  after  a  decree  in  a  former  suit 
lor  ihe  recovery  or  v^ue  of  the  same  property. 


The  case  in  13  VV.  R.  99  is  not  an  authority  for  ex- 
tendinir  to  such  a  clainn  as  the  present  the  rule  laid  down 
in  10  W.  R.  141,  relative  to  the  jurisdiction  of  the  Small 
Cause  Court  in  suits  by  unsuccessful  claimants  under 
s.  246,  Act  VIII.  of  1859. 

Interest  at  the  bazar  rate  on  the  value  of  the  goods 
awarded  and  recovered  may  not  be  an  adequate  measure 
of  damaj^es.  The  Jud^e  should  take  into  consideration 
all  the  circumstances  of  each  case  presumably  within 
the  knowledge  of  the  defendant  at  the  time  he  commit* 
ted  the  act  which  forms  the  cause  of  action,  and  allow 
for  their  natural  and  immediate  consequences. 

Case, — The  present  defendant,  Shaikh 
Oodoy,  obtained  a  decree  against  one  Shaikh 
Badol  in  this  Court,  and  in  execution  at- 
tached a  cart  and  two  bullocks,  to  which  the 
present  plaintiff,  Shaikh  Punju,  preferred  a 
claim.  That  claim  was  investigated  and  re- 
jected by  this  Court,  and  the  properties  were 
sold.  Shaikh  Punju  then  brought  a  regular 
suit,  under  section  246  of  Act  VIII.  of  1859, 
in  the  Court  of  the  Moonsiff  of  Alipore,  and 
obtained  a  decree  against  Shaikh  Oodoy  for 
the  cart  and  oxen,  or  their  value  Rs.  59, 
and  costs  on  that  amount.  After  obtaining 
that  decree,  Shaikh  Punju  now  comes  into 
this  Court  with  a  suit  for  damages  against 
Shaikh  Oodoy  for  Rs.  iSo,  at  the  rate 
of  12  annas  a  day  from  the  date  of  the  at- 
tachment on  the  28th  August  1871  up  to  the 
dale  of  the  Moonsiff' s  decree  on  the  30th 
April  1872.  I  have  gone  into  the  evidence 
in  this  case,  and  find  as  a  fact  that  the  at- 
tachment of  properties  by  Shaikh  Oodoy 
was  made  in  good  faith,  and  with  reasonable 
care  and  caution. 

Upon  the  above  facts,  I  solicit  the  orders 
of  the  Hon'ble  High  Court,  (I.)  as  to  whe- 
ther the  decree  passed  by  the  Moonsiff  un- 
der section  246  of  Act  VIII.  of  1859,  was 
not  such  an  order  as  could  only  be^passed  by 
the  Sealdah  Court  of  Small  Causes } 

With  reference  to  this  point,  it  has  been 
authoritatively  ruled  that  a  suit  under  sec- 
tion 246,  being  a  suit  of  a  nature  of  ^'a  suit 
to  establish  a  right,"  will  be  properly  insti- 
tuted in  the  Moonsiff's  Court.  But  the  or- 
der which  it  is  in  the  Moonsiff's  competence 
to  pass  is,  I  would  submit,  a  mere  decla- 
ratory order  establishing  plaintiff's  right  to 
the  properties.  Neither  the  properties  them- 
selves, nor  their  value  should  have  been 
awarded  in  the  decree,  and  the  Moonsiff,  if 
he  does  award  them,  clearly  usurps  the 
Small  Cause  Court  jurisdiction,  as  defined  un- 
der sections  6  and  12  of  Act  XI.  of  1865. 

See  High  Court's  Reso-  ^he  proper  course  it 
lution  No.  1203,  dated  17th  Seems  to  me,  would 
April  1S65,  page  117  of    have    been    for  the 

Sutherland's  Small  Cause     plaintiff  tO  have  arm- 
Court  References.  ^ ^     ,  .         i£        .,1 

ed    himself    with   a 
declaratory  decree  from  the  Moonsiff,  and  to 
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have  sued  in  ihis  Court  for  the  properties 
or  their  money  value. 

The  decree  niulcting  defendant  in  the 
value  of  the  properties  attached  having  how- 
ever been  passed  by  the  Moonsiff,  and  the 
plaintiff  having  now  come  to  this  Court  to  sue 
for  special  damages,  the  second  question  arises 
(II.)  as  to  what,  if  any,  damages  he  is  enti- 
tled. My  own  opinion  is  that  defendant  is 
liable  in  damages,  but  that  the  amount  of 
damages  is  a  point  for  equitable  consideration, 
and  that,  in  the  present  case,  where,  as  1  con- 
tend, the  suit  for  recovery  ought  to  have  been 
made  in  this  Court,  in  which  suit  damages, 
if  sought,  should  have  been  included,  and 
where  defendant's  actions  are  found  to  have 
been  bond  fide,  the  calculation  of  damages 
alleged  by  plaintiff  is  wholly  unreasonable, 
and  that  such  expenses  only  as  might  fairly 
have  been  incurred  by  plaintiff  if  he  had 
brought  another  cart  and  oxen  to  supply  the 
place  of  that  attached,  with  the  bazar  rate  of 
interest  upon  that  amount,  and  no  more,  should 

be  allowed.     In  this 

See  Mussamut  Soobjan     particular    case,   the 

Bibee  and  others,    versus      .,«!., i*   «f   «k->  ...^^«. 
Shaikh  Shureeutoolla.  12      ^^^"^   ^^   ^^^  propcr- 

Weekly  Reporter  329.  ties  themselves  has  al- 

ready been  awarded, 
though,  as  I  conceive,  invalidly,  and  (if  the 
Moonsiff's  decree  is  not  a  nullity)  it  would 
only,  it  seem?,  remain  for  this  Court  in  the 
present  case  to  award  interest  upon  that 
decree  as  damages ;  but  as  I  am  doubtful  if 
I  ought  to  respect  the  Moonsiff's  order,  and 
as  the  facts  are  of  a  singular  nature,  and 
involve  irregularities  of  procedure  which  it 
is  desirable  to  determine,  I  shall  keep  this 
case  pending  without  final  orders  until  an 
answer  is  received  to  this  reference. 

TAe  Judgment  of  the  High  Court  was 

delivered  as  follows  by — 
Ainslie,  J. — If  the  plaintiff  in  the  present 
suit  had  any  right  to  institute  a  suit  in  the 
Moonsiff's  (iourt  for  the  recovery  of  the  cart 
and  bullocks  seized  in  execution  of  a  decree 
of  the  Court  of  Small  Causes,  he  was  bound 
by  section  7,  Act  VIII.  of  1859,  to  put  for- 
ward in  that  suit  the  whole  of  the  claim 
arising  out  of  the  cause  of  action  on  which 
his  suit  was  founded,  and  he  has  no  right  to 
institute  a  new  suit  in  that  or  in  any  other 
Court  to  recover  damages  which  he  might 
have  recovered  in  his  first  suit.  Whether 
the  Moonsiff  had  jurisdiction  to  make  the 
decree  which  he  has  made,  is  immaterial  for 
the  purpose  of  determining  the  present  suit. 
The  plaintiff  who  holds  that  decree  .cannot 
be  allowed  to  raise  any  question  as  to  its 
validity  (we  understand  that  he  has  actually 


enforced  his  decree),  and  (he  Judge  shouhl 
not  have  done  so  in  the  interest  of  the  plaint* 
iff,  whose  suit  was  clearly  barred  by  the  sec-, 
tion  above  referred  to. 

It  has  been  argued  that  the  cliim  for  dan; 
ages  arises  out  of  a  different  cause  of  action 
namely,  the  detention  and  not  the  seizure,of  the 
cart  and  bullocks ;  and  that  the  plaintiff  is  « 
least  entitled  to  such  damage  as  may  have  ae^ 
crued  subsequent  to  the  date  of  institution  of 
his  suit  in  the  Moonsiff's  Court.     But  there  9 
no  such  detention  as  would  constitute  a  sepa- 
rate cause  of  action ;  it  is  only  the  consequence 
of  the  seizure.     There  was  nothing  to  prevent 
the  plaintiff  from  asking  for,  or  the  Moonsiff 
from  awarding,  such  compensation  as  should 
entirely  satisfy  the  plaintiff's  claims  agaioit 
the  defendant ;  and  although  the  ainount  oC 
compensation  might  be  regulated  by  the  pe- 
riod of  detention,  the  right  to  sue,  or  cause  of 
action,  began  when  the  property  was  wroof- 
fully  seized,  and  not  at  any  later  date.    If  this 
were  not  the  case,  we  should  come  to  tbis 
anomaly  that  a  suit  for  damages  for  wrong- 
ful detention  of  property  might  be  entertain- 
able  after  a  suit  for  recovery  of  the  same 
property  had  become  barred  by  the  law  of 
limitation. 

The  questions  referred  by  the  Judge  of  the 
Small  Cause  Court  do  not  properly  arise  in 
this  suit,  but  we  think  it  desirable  to  make 
some  observations  on  them,  for  the  guidance 
of  the  Judge.  He  observes  that  it  has  been 
authoritatively  ruled  that  a  suit  under  sec- 
tion 346  being  a  suit  of  the  nature  of  *'  a  suit 
to  establish  a  right "  will  be  properly  instituted 
in  the  Moonsiff's  Court.  Apparently,  he  is 
referring  to  the  case  in  10  Weekly  Reporter, 
page  141.  in  which  the  plaintiff  was  the  judg- 
ment* creditor  who  sought  to  establish  his 
debtor's  right  to  certain  property  which  had 
been  released  under  section  246,  Act  VIII. 
of  1859.  There  can  be  no  doubt  that  such  a 
suit  can  be  tried  only  in  the  Moonsiff*8  Court, 
as  the  Small  Cause  Court  would  have  no  power 
to  grant  any  remedy  to  which  the  pUimiff 
might  be  entitled  on  proof  of  his  right.  Tbis 
case  was  cited  and  followed  in  another  case 
reported  in  13  Weekly  Reporter,  page  99; 
and  apparently  this  latter  case  carries  the  rul- 
ing so  far  as  to  lay  down  that  no  claim  by 
any  party  which  has  been  the  subject  of  sum- 
mary inquiry  under  section  246  can  be  heard 
in  a  Small  Cause  Court,  although  the  remedy 
sought  may  be  one  which  that  Court  is  com- 
petent to  award.  But  if  this  case  is  examin- 
ed, it  will  be  seen  that  it  really  goes  no  far- 
ther than  the  precedent  cited  from  Volume 
X.  It  is  said  in  the  judgment  "  that  (the  case 
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in  Volume  X.)  was  a  case  precisely  on  all  fours 
irith  the  present;  and  I  think  that  the  deci- 
sion in  that  case  was  quite  correct." 

There  is  no  ground  for  questioning  the 

^authority  of  the  case  in  Volume  X. ;  but  if,  as 

^.stated,  it  was  '*  precisely  on  all /ours"  with 

Jthe  casein  Volume  XIII.,neiiherof  them  apply 

\  to  claims  such  as  that  before  us ;  and  if  the 

facts  of  the  present  case  agree  with  the  facts 

of  the  case  reported  in  Volume  XIII.,  it  is 

difficult  to  see  how  thes6  cases  can  be  said  to 

be  on  all  fours  with  the  earlier  case.    We, 

therefore,   think  that  the   case  in  Volume 

XIII.  ought  not  to  be  taken  as  an  authority 

for  extending  the  rule  laid  down  in  Volume 

X.,  or  as  really  conflicting  with  the  cases  in 

Volume  II.,  \VeekIy  Reporter,  Civil  Rulings, 

page  44,  and  Small  Cause  Court  References, 

pa^es. 

As  to  the  measure  of  damages,  we  would 
observe  that  interest  at  the  bazar-rate 
(which  the  Judge  has  not  determined)  on  the 
value  of  the  goods  awarded  and  recovered  in 
th^  Moonsiff's  Court,  might  possibly  be  very 
inadequate  compensation  to  the  plaintiff.  In 
fact,  in  the  present  case,  if  we  take  the  bazar 
rate  to  be  12  percent,  per  annum,  the  plaintiff 
would  get  9i  annas  per  month  as  compensa- 
tion for  the  seizure  of  his  cart  and  bullocks ; 
if  by  the  words, '  bazar  rate,'  the  Judge  means 
such  a  rate  as  i  anna  in  the  rupee  per  men- 
sem or  75  per  cent,  per  annum,  it  may  be 
that,  even  then  the  plaintiff  would  be  a  heavy 
sufferer  by  the  loss  of  his  vehicle,  if  his  trade 
is  that  of  a  cartman,  and  he  has  nothing  but 
this  one  car  to  maintain  himself  by.  The 
Judge  should  take  into  consideration  all  the 
circamstances  of  each  case  so  far  as  they  may 
reasonably  be  presumed  to  be  within  the 
knowledge  of  the  defendant  at  the  time  when 
he  committed  the  act  which  forms  the  cause 
of  action,  and  allow  for  their  natural  and 
immediate  consequences. 


The  5th  August  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Milter,  Judges. 

Act  X  of  1859,  >•  34— Jurisdiction  (of  Revenue 
Courts) — Suit  against  Agent— Damages — 
NcflMTt  of  Duty— Set-off. 

Case  No.  291  of  1872. 

Speciai  Appeal  from  a  decision  passed  by 
the  Commissioner,  of  Darjeeling,  dated  the 
30lh  August  i8yr,  modifying  a  decision 
of  the  Deputy  Collector  of  Julpigooree, 
dated  the  ^tst  March  1871 

Vol.  XVIII. 


Mohima  Runjun  Roy  Chowdhry  (Plaintiff), 

Appellanty 

versus 

Nobo  Coomar  Misser  (Defendant), 
Respondent, 

Bahoos  Hem   Chunder  Banerjee  and  Kishen 
Dyal  Roy  for  Appellant. 

Baboo  Tarucknath  Sein  for  Respondent. 

Section  24,  Act  X.  of  1859,  did  not  give  jurisdiction  to 
the  Revenue  Courts  to  try  claims  against  agents  em  ploy* 
ed  in  the  collection  of  rent  for  damages  arising  from  an 
alleged  neglect  of  duty. 

A  Revenue  Court  acting  under  the  provisions  of  the 
same  section  had  jurisdiction  to  allow  a  set-off  for  an^ 
sums  which  the  agent  mieht  either  have  paid  to  his 
principal  directly,  or  used  K)r  the  benefit  of  nis  princi- 
pal with  his  sanction  and  authority. 

Milter,  J, — After  carefully  going  through 
the  concurrent  judgments  of  the  two  lower 
Courts,  we  are  of  opinion  that  this  special 
appeal  ought  to  be  dismissed  with  costs. 

The  Lower  Appellate  Court  was  quite  right 
in  rejecting  the  17th  ground  of  appeal  urged 
before  it  by  the  special  appellant.  Section 
24,  Act  X.  of  1859,  provides  for  suits  against 
agents  employed  in  the  collection  of  rent 
either  for  money  or  for  papers  in  their  hands, 
but  there  is  nothing  whatever  in  that  section 
to  give  jurisdiction  to  the  Revenue  Courts 
to  try  a  claim  for  damages  against  such  agents 
arising  from  an  alleged  neglect  of  duty. 

The  12th  and  the  i6th  grounds  of  appeal 
urged  before  the  Lower  Appellate  Court  have 
also  been  satisfactorily  disposed  of  by  that 
Court.  The  first  Court  went  into  the  whole 
evidence,  and  recorded  its  reasons  at  great 
length  for  reject'mg  the  testimony  of  the 
witnesses  produced  by  the  plaintiff.  The 
reasons  given  by  that  Court  appear  to  us  to 
be  primd  facie  good,  but  whether  they  are 
so  or  not  the  Lower  Appellate  Court,  after 
having  gone  through  the  evidence,  has 
arrived  at  the  same  conclusion.  It  is  true  the 
Lower  Appellate  Court  has  not  thought  fit 
to  enter  into  a  detailed  description  of  the 
evidence  given  by  the  plaintiff's  witnesses, 
but  the  mere  absence  of  such  a  discussion 
cannot  of  itself  give  the  special  appellant 
a  right  to  ask  us  to  set  aside  the  judg- 
ment of  that  Court.  It  was  quite  within 
the  discretion  of  either  of  the  lower  Courts 
to  believe  or  disbelieve  the  evidence  of  the 
plaintiff's  witnesses  and  the  reports  submitted 
by  the  two  Ameens  who  had  been  succes- 
sively deputed  in  this  case  to  hold  a  local 
investigation. 
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The  last  objection  taken  in  special  appeal 
relates  to  an  item  of  Rs.  ii5o6,  which  had 
been  allowed  to  the  defendant  by  both  the 
Courts  below  in  the  general  account.  It  has 
been  argued  that  the  Revenue  Court,  acting 
'  under  the  provisions  of  section  24,  Act  X. 
of  1859,  had  no  jurisdiction  to  allow  any 
set-off  to  the  defendant  in  respect  of  amounts 
due  to  htm  from  the  plaintiff,  but  we  think 
that,  in  a  suit  of  this  nature,  the  defendant  is 
fully  entitled  to  get  credit  for  any  sums 
which  he  might  have  either  paid  to  the 
plaintiff  directly,  or  used  for  the  benefit  of  the 
plaintiff  with  his  sanction  and  authority. 

With  reference  to  the  item  of  Rupees  1,300 
and  odd,  included  in  the  sum  of  Rupees  1,506 
above  referred  to,  there  can  be  no  doubt  what- 
ever that  it  is  not  even  in  the  nature  of  a 
set-off.  It  consists  of  collection-charges  in- 
curred by  defendant  while  acting  as  agent  of 
the  plaintiff  for  the  management  of  his  estate, 
and,  strictly  speaking,  it  is  nothing  but  the 
other  side  of  the  very  account  which  the 
plaintiff  seeks  to  obtain  from  the  defendant. 

There  remains  then  the  sum  of  Rupees  166, 
to  which  the  above  remarks  are  not  strictly 
upplicable ;  but  it  appears  to  us  that,  even  that 
item,  which  has  been  paid  by  the  defendant 
to  the  creditors  of  the  plaintiff  who  held 
decrees  against  him,  ought  to  be  allowed  in 
the  general  account  which  has  been  ordered 
in  this  case.  The  principle  upon  which  our 
decision  is  based  is  fully  supported  by  the 
case  of  Fagan  v,  Chunder  Kant  Banerjee, 
reported  in  page  452,  Volume  VII.,  Weekly 
Reporter. 

The  two  other  items  of  Rupees  1 1  each  also 
fall  within  the  same  category  as  the  item  of 
Rupees  1,300  and  odd. 

In  this  view  of  the  case,  we  dismiss  the 
special  appeal  with  costs. 


The  6th  August  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  fudges. 

Lunatic's  Estate  (Manasfement  of)— Adoptive 
Mother— Uterine  Brother. 

Case  No.  74  of  r872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hajshahye,  dated  the 
6th  December  tSji. 

Hnree  Kishore  Bhya,  Appellant^ 

versus 

Nullita  Soonduree  Goopla,  Respondent. 


Baboo  Bhugohutty  Churn  Ghau  for 

Appellant. 

Baboo  Okhil  Chunder  Sen  for  Respondent 

An  adoptive  mother,  as  next  heir,  was  held  estitU 
to  the  management  of  a  lunatic's  estate  io  prefereiot 
to  an  uterine  brother. 

Bayley,  J, — We  cannot  say  that  the  Jadge 
is  wrong  either  in  law  or,  in  fact  in  appoim* 
ing  the  adoptive  mother  to  the  charge  of  the 
estate  of  the  lunatic  Raj  Coomar.  It  is  stated 
(and  is  not  denied)  that,  during  the  mmority 
of  Raj  Coomar,  she  (the  adoptive  mother) 
managed  his  property  without  detriment  to  it 

The  only  opponent  to  this  appointment  ii 
the  appellant  before  us,  the  uterine  brother. 
It  is  urged  on  his  behalf  that,  after  the  dis- 
qualification of  Raj  Coomar  by  insanity,  be 
managed  the  property  for  a  time,  bat  it  it 
not  stated  how  long  he  did  so,  and  with  what 
success,  and  we  are  therefore  not  in  a  positioa 
to  say  that  the  property  will  l>e  better  muh 
aged  by  the  appellant  before  us  than  by  the 
adoptive  mother.  The  rule  of  law  is  that, 
in  such  cases,  the  management  should  be  wrtii 
the  next  of  kin,  unless  there  be  exceedingly 
strong  causes  to  prevent  the  adoption  of  that 
course. 

It  is  objected,  however,  that  the  adoptive 
mother  does  not  now  live  with  Raj  Coomar, 
but  it  is  clear  that,  as  the  next  heir,  she  has 
a  direct  interest  far  greater  than  the  brother 
in  preserving  the  estate  in  its  integrity. 

It  is  also  said  that  there  is  enmity  between 
Raj  Coomar  and  the  adoptive  mother,  and 
that  she  brought  a  suit  against  him  for  main- 
tenance; but  as  the  Judge  remarks,  "that  case 
was  settled  amicably,  and  Raj  Commar  sajs 
he  has  no  objection  to  her  managing  the 
property." 

On  the  whole,  we  see  no  ground  to  say 
the  Judge  was  wrong,  or  to  interfere  with  the 
order  of  the  lower  Court,  and  we,  therefore, 
dismiss  this  appeal  with  costs. 


I 


The  6lh  August  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Evidence  (of  siaicle  Witness )--Ej6CtQNat-* 
Senrtce  Temire^Moo^-payiiient^Rent 

Case  No.  305  of  1872. 
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Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Durrung^  dated 
the  ijth  December  i8yiy  affirming  a 
decision  of  the  Moonsiff  of  Munguldeh, 
dated  the  i^th  September  i8ji. 

Rajah  Balindur  Narain  Bahadoor  (Plaintiff), 

Appellant, 

versus 

Kalla  Messoo  Koos  (Defendant),  Respondent. 

Baboo  Juggadantind  Mookerjee  for 
Appellant. 

No  one  for  Respondent. 

There  is  no  law  which  prevents  a  Court  from  finding^ 
a.  question  of  fact,  not  amounting^  to  hif^h  treason  or 
any  other  offence  specifically  laid  down  in  the  Evidence 
Act,  even  on  the  testimony  of  a  single  witness,  if  be- 
lieved by  the  Court. 

Where  a  plaintiff  sues  for  the  ejectment  of  the  defend- 
BBt  on  the  If  round  that  the  latter  has  failed  to  render 
certain  stipulated  service,  and  the  defence  is  that  the 
delendant  offered  a  money-payment  in  lieu  of  service, 
as  he  had  the  option  of  dome,  the  Court,  in  deciding 
^^inst  the  plamtifF,  is  not  bound  to  take  evidence  as 
to  the  rate  of  rent  to  which  the  service  ought  to  be 
commuted. 

Mitter,  J. — The  plaintiff  in  this  case  de- 
rives his  title  under  a  rent-free  grant  made 
in  his  favor  by  the  Government  in  the  year 
1857. 

The  defendant  is  the  holder  of  what  is 
called  in  that  part  of  the  country  an  ek-powa 
tenure. 

The  substance  of  the  plaint  was  that  the 
defendant  was  bound,  by  the  conditions  of 
his  tenure,  to  render  personal  service  for  three 
months  a  year;  that  he  (the  defendant)  re- 
fused to  render  the  stipulated  service  in  the 
year  1274  ;  and  that  the  plaintiff  has,  therefore, 
brought  the  present  action  to  eject  the  de- 
fendant from  his  lands,  and  to  recover  mesne- 
profits,  upon  the  ground  that  the  defendant 
has  forfeited  his  right  to  hold  those  lands  in 
consequence  of  his  refusal  to  serve. 

The  answer  of  the  defendant  was  that  the 
lands  in  question  had  been  held  by  him  and 
his  ancestors  for  a  very  long  period  of  time ; 
that  it  was  optional  with  him  (the  defendant) 
either  to  render  the  personal  service  referred 
to  in  the  plaint,  or  to  make  money-payment 
in  lieu  thereof;  that  money  was  offered  to 
the  plaintiff  in  the  year  1274,  but  on  the 
plaintiff's  refusal  to  accept  it,  the  defendant 
deposited  in  the  Collectorate  a  certain  amount 
for  which  he  has  produced  a  receipt. 

The  first  Court,  after  recording  an  abstract 
of  the  evidence  given  by  the  witnesses  on 
both  sides,  dismissed  the  plaintiff's  claim 


upon  the  ground  that  a  previous  decision 
of  his  in  a  similar  case  had  been  reversed 
by  the  Appellate  Court.  It  expressed  no 
opinion  as  to  the  relative  value  of  the  evi- 
dence given  by  the  respective  parties,  and 
contented  itself  with  merely  resting  its  judg- 
ment upon  the  decision  passed  by  the  Ap- 
pellate Court  in  the  case  above  referred  to. 

On  appeal,  the  Lower  Appellate  Court 
has  confirmed  the  decision  of  the  first  Court 
upon  the  ground  that  it  was  proved  by  the 
evidence  produced  by  the  defendant  that  it 
was  optional  with  him  (the  defendant)  either 
to  render  the  service  mentioned  in  the  plaint, 
or  to  make  a  money-payment  in  lieu  thereof, 
and  that  the  defendant  was  ready  and  willing 
to.  pay  the  plaintiff  at  the  rate  of  one  rupee 
per  month,  which  was  proved  by  the  testi- 
mony of  the  witnesses  to  have  been  the  old 
customary  rate;  but  as  the  plaintiff  would 
not  receive  any  money-payment,  the  Court 
had  no  other  alternative  than  to  dismiss  the 
suit  which  was  for  the  ejectment  of  the 
defendant.  The  Lower  Appellate  Court  fur- 
ther observed  that  the  right  of  ejecting  a 
tenant  of  this  description  in  spite  of  his 
offer  to  pay  a  reasonable  consideration  for 
the  lands  in  his  possession  was  never  claimed 
by  the  British  Government  to  whom  those 
lands  originally  belonged,  and  that  the  plaint- 
iff, deriving  title  as  he  does  from  the  Go- 
vernment,  ought  not  to  be  permitted  in  justice 
or  in  equity  to  exercise  such  a  right. 

Against  this  decision  it  is  objected  here  in 
special  appeal,  firstly,  that  the  issue  as  to 
the  customary  nature  of  ek-powa  tenures 
was  not  distinctly  laid  down  by  the  first 
Court,  and  the  Court  of  appeal  ought,  there- 
fore, to  have  either  remanded  the  case  for 
laying  down  and  adjudicating  upon  that  issue, 
or  disposed  of  the  case  by  trying  that  issue 
itself. 

Whatever  apparent  force  there  may  be  in 
this  objection,  it  seems  to  us  clear  that  the 
issue  which  was  in  point  of  fact  laid  down  by 
the  first  Court  was  fully  understood  by  the 
parties,  each  of  them  having  given  evidence 
in  order  to  prove  his  own  allegations — those 
allegations  being  on  the  one  side  that  the 
plaintiff  was  entitled  to  resume  the  lands  on 
failure  of  the  defendant  to  perform  the 
annual  service  above  referred  to,  and  on  the 
other  that  it  was  optional  with  the  defend- 
ant either  to  render  that  service  or  to  make 
a  money-payment  in  lieu  thereof.  The  par- 
ties went  to  trial  upon  the  issue  joined  by 
the  first  Court,  and  we  find  no  reason  to  sup- 
pose that  either  of  them  has  been  taken  by 
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surprise,  or  in  any  way  misled  by  the  vague 
form  in  which  that  issue  was  laid  down  by 
that  Court. 

The  second  objection  taken  is  that  the 
Lower  Appellate  Court  is  wrong  in  law  in 
finding  the  custom  alleged  by  the  defendant 
on  the  strength  of  the  evidence  of  two  wit- 
nesses only.  We  are  not  aware  of  any  law 
which  prevents  a  Court  from  finding  a  ques- 
tion of  fact,  not  amounting  to  high  treason 
and  any  other  offences  specifically  laid  down  in 
the  Evidence  Act,  even  on  the  testimony  of  a 
single  witness,  if  that  testimony  is  believed 
by  the  Court.  It  was  quite  in  the  discretion 
of  the  Lower'  Appellate  Court  either  to  be- 
lieve the  evidence  of  the  plaintiff's  witnesses 
or  that  of  the  defendant's.  Sitting  in  spe- 
cial appeal,  we  cannot  interfere  with  the 
judgment  of  the  Lower  Appellate  Court 
merely  upon  the  ground  that  the  evidence 
upon  which  that  judgment  is  based  is  not 
very  large  in  quantity. 

The  third  objection  taken  is  that  the  evi- 
dence as  to  the  rale  of  rent  to  which  the 
service  ought  to  be  commuted  is  not  very 
clear  and  satisfactory,  and  the  Lower  Appel- 
late Court  ought  to  have  further  inquired 
into  that  question  in  order  to  determine  the 
reasonable  amount  of  rent  to  which  the 
plaintiff  was  entitled  in  lieu  of  the  stipulated 
service  above  referred  to. 

We  are  opinion  that  this  objection  also 
IS  unfounded.  The  decision  of  the  Lower 
Appellate  Court  upon  the  main  issue,  viz,, 
whether  it  was  incumbent  upon  the  defend- 
ant to  render  personal  service,  or  optional 
with  him  to  commute  that  service  to  money- 
payment,  is  quite  sufficient  for  the  dismissal 
of  the  present  suit  as  constituted  by  the 
plaintiff's  plaint.  That  suit  was  for  the 
ejectment  of  the  defendant  upon  the  ground 
that  he  had  failed  to  render  the  stipulated 
service.  The  defence  set  up  on  the  other 
hand  was  that  the  defendant  had  ofifered  a 
money-payment  in  lieu  of  that  service,  and 
that  it  was  quite  optional  with  him  to  do  so. 
Upon  this  state  of  the  pleadings,  the  Lower 
Appellate  Court  has  come  to  a  finding  on 
evidence  against  the  plaintiff,  and  that  find- 
ing of  fact  is  quite  sufficient  to  meet  the 
requirements  of  this  suit  as  laid  in  the  plaint. 

We  therefore  dismiss  this  special  appeal 
upon  the  ground  that  the  plaintiff  was  not 
entitled  either  to  eject  the  defendant,  or  to 
receive  mesne-profits  from  him  upon  the 
particular  case  with  which  he  came  to  Court. 


The  loth  August  1872. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glo^ 

Judges, 


Sale  in  Ezecntioa — Six  separate  Tenures 
as  one  Lot—Fraudulent  and  IlleeaL 

Case  No.  178  of  1872. 

Special  Appeal  from  a  decision  passed  l\ 
the  Subordinate  Judge  0/  East  Burdu 
dated  the  30th    September    iSyi^   afiri 
ing  a  decision  of  the  Moonsiff  0/  Oi 
gram,  dated  the  i6th  September  i&jo. 

Sreekunt  Doss  (Plaintiff),  Appellant, 

versus 

Ramjeebun  Roy  (one  of  the  Defendants), 

Respondent. 

Baboo  Mohendro  Lall  Mitter  for  Appelh 

Baboo  Umbica  Churn  Banerjee  for 
Respondent. 

Where  six  tenures  with  separate  recorded  jut 
were  lumped  together  and  sold  in  execution  of  d 
as  one  lot,  whereby  the  plaintiff  and  his  co-sharen 
precluded  from  buying  up  any  one  or  more  of  the 
tenures,  and  no  descnption  oi  the  properties  to  be 
was^ven  either  in  the  sale>proclamation  orUflbar 
in  consequence  of  which  the  defendant  was  appan 
the  only  bidder,  and  he  purchased  six  tenures  at 
inadequate  price,  the  sale  was  reversed  as  fraudoki 
and  ille^l. 

Kemp^  J, — The  plaintiff  is  the  specij 
appellant.  He  sues  on  the  allegations  il 
there  are  six  holdings  assessed  with  sepj 
jummas,  the  aggregate  area  of  the  six  hol( 
ings  being  96  beegahs  4  cottahs,  and  thj 
aggregate  jumma  Rupees  142-8-6;  that  thj 
defendant  No.  5  sued  for  rent  claiming Rup< 
232-5-4I,  and  obtained  a  decree  which  \ 
subsequently  purchased  by  the  def  endantNo. 
and  that,  in  executipn  of  that  decree,  without 
issuing  process  against  the  moveable  propeitj 
of  the  plaintiff,  the  defendant  No.  i  caused  th< 
six  holdings  to  be  sold  asone  lot  and  purchased 
them  himself.  The  suit  is,  therefore,  brought 
to  set  aside  the  fraudulent  and  illegal  sale  and 
for  restoration  to  possession  over  a  4-anoi 
share  in  the  aforesaid  six,  holdings.  The 
valuation  of  plaintiff's  4-anna  share  isestimated 
at  Rupees  1 50. 

The  principal  defendant.  No.  i,  states  that 
the  sale  is  neither  fraudulent  nor  illegal ;  that 
his  purchase  was  bond  fide  in  execution  of  a 
decree  obtained  by  defendant  No.  5  by  whom 
it  was  sold  to  him.  The  other  defendants  did 
not  appear. 
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The  issue  was,  whether  the  sale  was  legally 
ponducted  or  fraudulently. 

The  MoonsifT  was  of  opinion  that,  if  the 
^ainUS  could  establish  that  he  had  sustained 
k  loss  by  reason  of  the  sale  being  fraudulent  or 

Eegal,  he  would  be  entitled  to  a  decree.  On 
e  merits  the  Moonsiff  finds  that  a  decree  for 
rent  was  obtained  from  a  competent  Court,  and 
ihat  the  sale  in  execution  of  that  decree  was 
I  good  sale,  and  in  no  ways  tainted  with  fraud. 
;  The  Subordinate  Judge  has  confirmed  the 
Moonsiff *s  decision. 

In  special  appeal  it  is  contended  that  the  sale 
dQght  to  t>e  declared  illegal  and  fraudulent  on 
the  following  grounds  : — 

isi, — That  the  defendant  could  not  lot  and 
sell  six  separate  tenures,  consolidating  thetn, 
and  purchasing  the  mas  one  tenure  comprising 
99  beegabs  5  coitahs,  paying  a  jumma  of 
Rupees  142-8  annas  10  pie. 

2nd. — That  no  description  of  what  was  to 
be  sold  was  given  in  the  sale-proclamation. 
2rd. — ^That,  owing  to  the  fraud  of  the  de- 
I  fendant  No.  i,  other  purchasers  were  debarred 
from  bidding,  and  the  properties  were  pur- 
chased by  the  defendant  No.  i  at  a  very 
inadequate  price. 

4th, — That,  at  the  time  of  sale,  the  rights 
and  interest  of  only  one  of  the  judgment- 
debtors,  viz,y  Romanath,  were  put  up  for 
sale*  appears  from  the  lotbundee.  Therefore, 
the  sale  does  not  convey  the  rights  of  the 
plaintiff. 

jM. — That,  withoutproceeding  first  against 
the  moveable  properties  of  the  judgment- 
debtor,  it  was  illegal  to  sell  other  tenures  than 
that  in  balance  for  the  recovery  of  such 
balance. 

We  think  that  there  is  no  force  whatever 
in  the  4th  and  5th  grounds  of  appeal.  In  the 
sale-proclamation  the  name  of  the  plaintiff  is 
entered  as  judgment-debtor,  it  is  omitted 
in  the  lotbundee ;  but  that  is  immaterial,  for 
it  is  ihe  istahar,  or  proclamation,  which  in- 
fonns  the  public  what  is  to  be  sold  and  the 
respective  rights  and  interests  of  the  judg- 
ment-debtors in  the  subject-matter  of  the 
sale. 

On  the  5th  ground,  we  find  that  the  rent- 
snit,  though  numbered  as  one  suit,  was  treated 
as  a  suit  for  the  arrears  of  six  under-ten- 
ores ;  a  decree  was  passed  for  an  aggregate 
som  of  Rs.  232-5-4^,  but  the  arrear  of  each 
teaore  ^as  separately  ascertained  ;  all  the 
tenures  were  in  balance,  and  the  sale  of  them 
separately  for  their  respective  arrears  would 
clearly  have  been  legal  without  first  proceed- 
ing against  the  moveable  properties  of  the 
jadgment-debtor. 


But  we  think  that  the  sale  must  be  set 
aside  as  fraudulent  and  illegal  on  the  first, 
second,  and  third  grounds. 

There  was  no  description  of  the  properties 
to  be  sold  either  in  the  sale-proclamation  or 
the  lotbundee.  Six  tenures  with  separate 
recorded  jummas  were  lumped  together  and 
described  as  one  tenure  with  an  area  of  99 
beegahs5  cottahspayinga  rent  of  Rupees  142  ; 
by  this  fraud  the  plaintiff  and  his  co-sharers 
were  precluded  from  buying  in  one  or  more 
of  the  six  tenures.  The  omission  of  a  de- 
scription of  the  property  to  be  sold  was  also 
clearly  an  illegality.  The  public  were  not 
made  aware  of  what  was  to  be  sold,  and  the 
consequence  was  that  the  defendant  No.  i  was 
apparently  the  only  bidder,  and  he  has  pur- 
chased six  tenures  for  Rupees  300,  of  which  a 
4-anna  share  is  valued  at  1 50  Rupees ;  and 
even  that  valuation  was  objected  to  by  the 
defendant  as  below  the  market-value,  and  by 
this  the  plaintiff  has  been  clearly  endamaged. 

On  the  whole  case,  we  are  of  opinion  that 
the  sale  was,  as  far  as  the  rights  and  interests 
of  the  plaintiff  are  concerned,  viz,,  over  a 
4-anna  share  in  the  six  tenures,  must  be 
reversed  as  fraudulent  and  illegal. 

We  may  observe  that  the  illegalities  in  the 
sale-proceedings  were  clearly  set  forth  in  the 
petition  of  appeal.  The  Subordinate  Judge 
gets  rid  of  those  objections  by  observing  that 
*•  they  are  useless  and  of  no  avail,  and  that  he 
need  not  express  any  opinion  upon  them." 

The  decisions  of  the  lower  Courts  are 
reversed,  and  the  appeal  decreed  with  costs  of 
all  the  Courts,  payable  by  the  respondent. 


The  1 2th  August  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Jurisdiction-Act  VIII.  of  1869  (B.  C.  )-Suit 
for  Dustoonit--Rent— Special  Appeal— Fresh 
Suit  under  Act  VIII.  of  1859. 

Cases  Nos.  150,  151,  ani  152  of  1872. 

Special  Appeals  from  a  decision  passed  by 
ihe  Judge  of  Midnapore,  dated  the  26th 
August  i8jt,  reversing  a  decision  of  the 
Sudder  Moonsiff  of  that  District,  dated 
the  30ih  August  iS'jo, 

Ram  Churn  Banerjee  (Plaintiff),  Appellant, 

versus 

Torita  Churn  Paul  (Defendant),  Respondent. 

e 
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Baboos  Sreenath  Doss  and   Hem    Chunder 
Banerjee  for  Appellant. 

Mr,  M.  M,  Ghose  and  Baboos  Unnoda  Per- 
sad  Banerjee  and  Jugut  Chunder  Baner- 
jee for  Respondent. 

A  suit  for  dustoorui  is  not  a  suit  for  rent,  and  is,  there- 
fore, not  cognizable  under  Act  VIII.  of  i»69  (B.  C.)> 

The  ground  that,  even  supposing^  the  suit  was  not  a 
suit  for  rent,  it  was  not  liable  to  be  dismissed  in  order 
that  a  fresh  suit  might  be  instituted  under  Act  VI II.  of 
1859,  not  having  been  taken  in  the  Court  below,  nor  in 
the  grounds  of  special  appeal,  was  overruled  at  the 
heanng  of  the  special  appeal. 

Kemp,  J, — It  is  admitted  that  one  decision 
will  govern  these  three  cases. 

The  plaintiff  is  the  special  appellant. 
He  sued  claiming  as  rent  a  dustoorui 
jumma. 

The  Moonsiff  held  that  dustoorui  was  not 
an  abwab  or  cess,  but  that  it  was  *'  an  annual 
"  demand  due  to  the  original  zemindar  which, 
*'  in  the  event  of  a  sale  of  a  talook,  is  reserved 
"as  a  debt  payable  by  the  purchaser."  He 
further  found  that  there  was  evidence  which 
proved  that  the  plaintiff  had  realized  this 
jumma  for  10  or  12  years. 

The  defendant,  the  Moonsiff  says,  has  fail- 
ed to  adduce  witnesses ;  he  cited  the  plaintiff, 
but  the  plaintiff  did  not  appear. 

The  claim  of  the  plaintiff  in  the  three 
cases  was  decreed. 

On  appeal,  the  Zillah  Judge,  Mr.  Bain- 
brfdge,  reversed  the  decision  of  the  Moonsiff. 
He,  the  Judge,  was  of  opinion  that  the  rela- 
tion of  landlord  and  tenant  did  not  exist  be- 
tween the  plaintiff  and  the  defendant,  and  that 
the  suit,  therefore,  was  not  cognizable  under 
the  provisions  of  Act  VIII.  of  1869. 

Mr.  Bainbridge  was  also  of  opinion  that 
the  decision  of  the  late  Sudder  Dewanny, 
dated  the  13th  December  1854,  had  only 
decided  the  right  to  dustoorui,  and  not  that 
it  was  rent. 

A  decision  of  a  former  Judge  of  Midna* 
pore,  Mr.  £.  Jackson,  was  referred  to  in  the 
Court  below.  This  decision  is  dated  the 
18th  September  1861,  in  which  Mr.  Jackson 
held  that  a  suit  to  recover  dustoorui  would 
lie  under  the  Rent  Law  (then  Act  X.  of 
1859),  but  Mr.  Bainbridge  declared  that  he 
was  unable  to  follow  that  decision. 

Holding,  therefore,  that  the  Moonsiff  had 
no  jurisdiction  to  try  the  suit  under  Act  VIII. 
of  1869,  inasmuch  as  the  relation  of  landlord 
and  tenant  as  between  the  plaintiff  and  the 
defendant  did  not  exist,  the  Judge  decreed 
the  appeal,  and  dismissed  the  plaintiff's  suit.  ^ 


In  special  appeal  it  is  urged  : — 

isi, — That  the  Lower  Appellate  Court  ii 
wrong  in  holding  that  the  suit  is  not  co: 
zable  under  Act  VIII.  of  1869. 

2nd, — That  the  decree  of  the  Sudder 
distinctly  established  the  relation  of  land 
and  tenant  between  the  plaintiff  and  the  p; 
decessors  of  the  defendants. 

yd, — That  the  decision  of  the  Judge 
opposed  to  a  former  decision  passed  in  179$* 
in  which  a  decree  was  obtained  by  the  prede**; 
cessors  of  the  plaintiff  against  the  predeccs* 
sors  of  the  defendants. 

The  first  point  for  decision  is  whether^ 
dustoorui  is  rent  or  not. 

In  the  Court  below  the  pleaders  on  both 
sides  were  unable  to  solve  this  question,  ani 
we  may  say  that  the  pleaders  for  the  ^peU 
lant  have  been  equally  unsuccessful  ia  ibis 
Court. 

It  appears  that,  when  the  parent  zemindaree 
was  sold,  the  condition  of  sale  stipulated  for 
the    payment    of    small    pittance    by   the] 
purchaser  as  subsistence  of  the  former  mtdiL  \ 
This  dustoorui  has  been  further  sub-dtvided 
by  subsequent   transfers   of    the    different 
mouzahs  which  comprised  the  original  zemin* 
daree.     It  is  admitted  that  the  defendanl' 
pays  revenue  direct  to  the  Collector,  and  that  | 
he  is  an  independent  landholder.    It  is,  there- 
fore, not  easy  to  see  how  the  relation  of  land- 
lord and  tenant  can  exist  between  the  plaintiff 
and  the  defendant. 

Dustoorui  is  explained  in  Wilsons 
Glossary  to  be  "  an  allowance  for  expenses 
"  of  collections  granted  by  the  Mahomedan 
"Government"  The  decision  of  the  lale 
Sudder  Court,  which  was  referred  to  during 
the  argument,  is  to  be  found  at  page  504  of 
the  decisions  of  1854.  The  Court,  in  a  judg- 
ment of  a  few  lines,  held  that  dustoorui  was 
not  a  cess,  such  as  is  prohibited  by  section  55, 
Regulation  VIII.  of  1793,  but  that  the  term 
"  seemed  to  imply  a  reservation  of  a  certain 
**  annual  payment  by  the  purchaser  of  the 
*'  talook  to  the  seller,  the  original  proprietor 
"  of  a  small  sum."  The  Court  did  not  hold 
that  dustoorui  was  rent. 

The  old  decision  in  1795,  to  which  the 
grandfather  of  one  of  the  defendants  was 
apparently  a  party,  did  not  decide  ihat 
dustoorui  was  rent. 

The  letter  of  the  Sudder  Board  of 
Revenue  shows  that  dustoorui  was  '*  never 
paid."  They  were  of  opinion  that  **  the  term 
**  seemed  to  imply  the  reservation  of  a  cer- 
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^tain  annual  payment  by  the  purchaser  to  the 
'^teller,  the  original  proprietor,  of  a  small 
hsuna."* 

'  Bot  It  was  contended  by  Baboo  Hem 
phander  Banerjee,  ^vho  admitted  that  dus- 
p»rul  was  not  rent,  that  we  must  look  to 
Iw  oondact  of  the  parties,  as  also  to  the 
fbding  by  the  first  Court  on  the  evidence 
(hat  this  dustooruf,  call  it  rent  or  hy  any 
pther  term,  had  hitherto  been  paid  by  the 
ilefendants  to  the  plaintiff.  The  Judge,  no 
lAoiibt,  considered  this  point.  The jumma- 
foassii'bakce  filed  by  the  plaintiff  in  support 
of  past  payments  has  been  inspected  by  us ; 
it  has  been  clearly  tampered  with  in  the 
ihect  which  refers  to  payment  of  dusioorut. 
We  concur  with  the  Judge  in  holding  that 
^  relation  of  landlord  and  tenant  as  between 
the  plaintiff  and  defendants  is  not  made  out, 
and  that  these  suits  are  not  cognizable  under 
Act  VIII.  of  1869. 

As  a  last  resource  the  pleaders  for  the 
^^ppellant  referred  to  a  very  late  decision  of 
la  Divisional  Bench  of  this  Court,  published 
in  the  Weekly  Reporter,  Volume  XVIIL, 
page  99,  and  contended  that,  even  supposing 
the  suit  was  not  really  a  suit  for  rent,  it  was 
not  liable  to  be  dismissed,  in  order  that  a 
fresh  suit  might  be  instituted  under  Act  VIII. 
of  1859. 

In  answer  to  this  argument  we  may 
observe  that  this  ground  was  not  taken  in 
the  Court  below,  nor  in  the  grounds  of  spe- 
cial appeal. 

The  three  appeals  are  dismissed  with  costs 
of  all  the  Courts  payable  by  the  appellant. 


Shaikh  Hamidooddeen  (Judgment-debtor), 

Appellant, 

versus 

Bhadae  Sahoo  (Decree-holder),  Respondent. 

Mr,  R.  £,  Twidale  for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

The  Judflfe  had  no  power,  when  the  Court  of  the 
Sudder  Ameen  o!  Gya  ceased  to  exist,  to  make  an 
order  transferring  certain  proceeding's  in  execution  to 
the  Subordinate  Judee,  and  the  appellant  was  not  pre- 
cluded from  takinfif  tnat  objed^ion  in  special  appeal. 


The  13th  August  1872. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice^  and  the  Honble  W.  Ainslie, 
Judge. 

Jorisdiction-^Transfer  of  Execution  Proceed- 
ings (from  Court  of  Sadder  Ameen  to  Sabor- 
^te  Jud£:e). 

Case  No.  154  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
hythe  Officiating  Judge  ofPatna,  dated  the 
2Qth  January  1872,  affirming  any  order  of 
the  Officiating  Subordinate  Judge  of  that 
DiHricty  dated  the  loth  August  i8ji. 

""''■1  in..  I  II  111! 

.  'These  words  are  quoted  by  the  Sudder  Dewanny 
in  their  decision  of  the  13th  December  1S54. 


Couch,  C,J. — It  would  seem  that,  when 
the  Court  of  the  Sudder  Ameen  of  Gya 
ceased  to  exist,  the  suit  properly  belonged 
to  the  Moonsiff  of  Gya,  but  without  deter- 
mining that,  or  saying  anything  with  regard 
to  the  proceedings  before  the  Moonsiff  of 
Patna,  it  is  clear  that  the  Judge  had  no 
power  to  make  the  order  of  the  2nd  of 
August  187 1,  transferring  the  proceedings  in 
execution  to  the  Subordinate  Judge.  And  it 
does  not  appear  to  us  that  anything  has  oc- 
curred which  precludes  the  present  appellant 
from  taking  that  objection  in  special  appeal. 
He  went  before  the  Subordinate  Judge  after 
that  order  had  been  made,  and  contested  the 
case  by  raising  the  plea  of  limitation.  It  would 
have  been  useless  for  him  to  have  raised  the 
question  of  the  validity  of  the  order  of  the 
2nd  of  August  1 87 1  before  the  Subordinate 
Judge,  as  that  officer  would  have  felt  that^he 
had  no  power  to  deal  with  it;  his  business 
was  to  obey  the  order  which  had  been  made 
transferring  the  suit  to  his  Court. 

The  present  appellant,  when  he  appeals  to 
the  Judge  from  the  order  of  the  Subordinate 
Judge  in  execution,  does  not,  it  is  true,  take 
the  objection  in  the  grounds  of  appeal ;  but 
when  the  case  comes  on  to  be  heard,  he  takes 
it,  and  he  was  allowed  to  do  so.  He  must, 
therefore,  be  considered  in  the  same  position  as 
if  he  had  taken  it  in  his  grounds  of  appeal. 
The  Judge  overruled  the  objection,  and  then 
he  appealed  to  this  Court. 

We  think  we  are  obliged  to  give  effect  to  the 
objection,  and  to  hold  that  the  order  of  the 
Judge  is  wrong  in  point  of  law,  and  we  must 
reverse  his  order,  and  also  reverse  the  order  of 
the  Subordinate  Judge  made  in  the  execution- 
proceedings,  being  an  order  made  without 
jurisdiction.  That  having  been  done,  it  will 
be  for  the  execution-creditor  to  consider  what 
will  be  the  right  course  to  take.  It  is  not  for 
us  to  malce  any  order  on  that  subject.  We 
make  no  order  as  to  costs. 
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The  13th  August  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Sharer — Measarement—  Demarcation — ^We  ig^ht 
of  Eyidence—Copy  of  Schednie  Map- 
Admissions. 

Case  No.  278  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghiy,  dated  the  4th 
August  i8yr,  affirming  a  decision  of  the 
Moonsiff  of  Sultiiah,  dated  the  16th 
August  iS6gk 

Romanatb  Roy  Chowdhry  (Defendant), 

Appellant, 

versus 

Kally  Proshad  Roy  Chowdhry  and  others 
(Plaintiffs),  /Respondents. 

Mr,  R,  Allen  and  Baboo  Komolakunt  Sein 

for  Appellant. 

Baboo  Vmbica  Churn  Bose  for  Respondents. 

Where  a  copy  (the  original  having  been  filed  in 
another  suit)  of  a  schedule-map,  showing  the  diflFerent 
plots  of  land  beloneingf  to  each  of  several  shareholders, 
and  defining  their  boundaries,  had,  as  appeared  from 
various  petitions  on  the  record,  been  filed  on  more  than 
one  previous  occasion,  and  relied  upon  by  the  parties 
lo  this  suit,  includinjr  the  plaintiffs  when  it  suited  their 
purpcwe  to  do  so,  and  where  it  appeared,  moreover,  that 
pl^ntiffs  had,  on  many  previous  occasions,  admitted  the 
correctness  of  the  map,  and  that  their  shares  had  been 
demarcated  therein,  hbld  that  the  plaintiffs  could 
not  now  sue  for  a  fresh  measurement  and  demarcation, 
and  that  the  Judfi^e,  in  not  considerinj?:  the  copy  of  the 
map  as  binding  on  the  plaintiffs,  was  wron?  in  his 
estimate  of  the  weight  to  be  given  to  it. 

Glover,  7.— This  suit  has  been  the  subject 
of  very  protracted  litigation.  It  has  been 
twice  remanded  already  by  this  Court,  and  Is 
now  before  us  for  the  third  time. 

The  circumstances  have  been  fully  detailed 
in  previous  judgments,  and  the  point  we  have 
now  to  decide  is  whether  or  not  the  Judge 
was  right  in  his  estimate  of  the  weight  to  be 
given  to  a  certain  schedule-map.  In  this 
schedule,  the  shares  of  each  party  were  set 
down ;  and,  if  it  is  to  be  taken  as  conclusive 
evidence  of  the  rights  of  the  parties,  the 
plaintiffs  must  fail  in  their  present  suit. 

The  Judge  has  considered  it  not  bindiuR 
on  the  plaintiffs, /rx/.  because  it  is  a  copy 
only;  secondly,  because  it  is  not  signed  by 
the  plaintiffs,  but  by  a  mookhtear  who  is  not 
shown  to  have  been  authorized  to  sign  it  on 
their  behalf;  and,  ikirdly,  because  it  was  not 


filed  to  show  what  the   shares  were, 
merely  to  point    out    the   position   of 
disputed  land  as  regarded  a  neighT 
chur. 

We  have  heard  very  full  argument  on 
point,  and  have  taken  time  to  consider 
our  judgment  should  be.    We  have  come] 
the  conclusion  that  the  Judge  was  wrong, 
that  the  plaintiffs  must  fail  in  their  suits. 

The  schedule  in  question  is  dated  in 
year  1259.     It  contains  the  different  plocs^ 
land  belonging    to  each   shareholder, 
defines  their  boundaries.    It  is  a  copy, 
doubt ;  but  it  appears  from  the  record 
the  original  was  already  filed  in  another 
and  the  Court  was  asked  to  send  for  it, 
verify  the  correctness  of  the  copy,  which 
the  only  document  in  the  defendant's 
to  file. 

The  copy  had  already  been  filed  on 
than  one  previous  occasion,  and  bad 
relied  upon  by  the  parties  to  this  suit, 
appears  from  various  petitions  which  are 
be  found  on  the  record.    Thus,  in  a  petit 
dated  February  3rd,   1859,  filed  by  Krij 
Proshad  and  Bykuntnath,  plaintiffs,  and 
Koomar,  defendant,  in  the  Collector's  Com 
in  which  they  objected  to  the  grant  of  a  fai 
it  is  stated  most  distinctly  that  the  divisioi 
of  the  land  were  noted  in  the  schedule-m2 
(then  filed),  and  that  this  map  showed 
rights  of  all  the  parties. 

The  schedule  is  again  referred  to  as  shovj 
ing  the  co-sharer's  rights  in  a  petition  filt 
by  Bykuntnath  (plaintiff  in  this  suit)  itf 
case  No.  699  of  1866. 

And  again  in  a  petition  by  Kally  Proshad 
and  Kristo  Proshad  (plaintiffs  in  this  soit] 
where  they  bring  forward  the  schedule-nu 
as  showing  the  non-existence  of  a  certaii 
road. 

And  again  in  the  grounds  of  appeal  in 
suit  brought  by  Grish  Chunder  Mitter  agaioi 
Kally  Proshad  and  Kristo  Proshad. 

It  seems  to  us  clear  from  all  these  peti- 
tions, the  genuineness  of  which  has  not  and, 
indeed,  cannot  be  disputed,  that  the  plaintifis 
in  this  case  have,  on  several  occasions,  admit- 
ted the  correctness  of  the  schedule-map,  and 
have  relied  upon  it  when  it  suited  their 
purpose  to  do  so. 

It  may  be  that-  the  plaintiffs'  sbare  of  the 
land  was  4  annas,  and  that  they  are  not  now 
in  possession  of  the  full  amount  of  land 
representing  that  share;  but  wheUier  they  are 
or  are  not,  they  cannot  now'  sue  to  have  the 
entire  plot  re-measured,  and  their  title  declared 
to  4  beeghas  6  cottahs  8  ch.  of  the  17  beeghas 
6  cottahs  of  which  the  entire  holding  consists, 
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they  have  already,  on  many  previous 
ions,  admitted  that  their  shares  had 
deinar<;ated  in  the  Schedule-map.  The 
appears  to  be  that,  when  that  map  was 
itructed,  the  holding  consisted  of  more 
17  beeghas  6  cottahs,  and  that  the  loss 
dilavion)  has  fallen  upon  the  plot  which 
demarcated  to  them,  and  they  now  seek, 
^  a  fresh  measurement,  to  get  possession  of 
^^U  4-anna  share  of  the  holding  which 
bold  make  good  their  losses  at  the  expense 
r  the  other  shareholders. 
^  We  think  that  the  plaintiffs  are  not  entitled 
i  more  land  than  is  shown  by  the  schedule 
I  fiaUing^  within  their  share. 
^This  the  defendants  are  quite  willing  to 
Bow  them,  and  to  have  the  boundaries 
qpilarly  marked  off  by  authority,  but  the 
llaintiffs  would  not  be  content  with  that. 
'  The  plaintiffs  have  failed  to  prove  their 
i^t  to  a  re-measurement  such  as  they  ask, 
ind  their  suit,  we  think,  should  have  been 
Bsmissed. 

■   We  therefore  allow  this  appeal,  and  reverse 
Ihe  decision  of  the   Court   below   with   all 

iDOStS. 


The  idth  August  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kl,  Chief 
yush'ce,  and  the  Hon'ble  W.  Ainslie, 
JTudge. 

Sale— Postponement— Notice. 
Case  No.  162  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Safun^  dated 
the  ^h  May  i8j2» 

Roy  Gowree  Nath  Sahoy  (Judgment-debtor), 

Appellant, 

versus 

Shah  Fakeer  Chand  (Decree- holder), 
Respondent. 

Baboo  Taruck  Nath  Sen  for  Appellant. 

Mr,  C  Gregory  for  Respondent. 

Where  a  sale  was  notified  to  take  place  on  the  8th, 
aadon  that  day  the  order  for  the  postponement  of  the 
ale  to  the  9th  was  made  in  open  Court,  he  ld  that 
twt  was  a  sufficient  notification  of  the  .sale  being  held 
^  the  9th,  and  that  a  fresh  notice  was' not  necessary. 

Couch,  C.y, — In  this  case  the  sale   was 

only  notified  to  take  place  on  the  8th,  and  the 

^tx  for  the  postponement  to  the  9th  was 

laadc  in  open  Court,  by  which  the  persons 

Vol  XVIII. 


who  came  to  bid  at  the  sale  on  the  8th 
would  have  the  means  of  knowing  that  the 
sale  was  postponed.  They  would  probably 
inquire,  when  they  found  that  the  sale 
was  not  taking  place,  what  was  the  cause 
of  it,  and  learn  that  the  sale  was  postponed 
to  the  9th,  on  which  day  it  actually  took 
place.  We  think  that  is  a  sufficient  notifi- 
cation of  the  sale  being  held  on  the  9th; 
the  operation  of  the  notice  was,  in  fact,  con- 
tinued, and  it  was  good  for  the  sale'  on  the 
9th.  It  is  dififerent  from  a  case  where  a  sale 
is  postponed  without  any  time  being  fixed  for 
its  taking  place ;  it  would  be  necessary  then 
that  a  fresh  notice  should  be  regularly  given. 
But,  if  the  appellant  is  right  in  his  contention 
that  a  fresh  notice  should  be  given  whenever 
a  sale  is  postponed,  it  would  be  impossible 
ever  to  adjourn  a  sale  for  a  period  under  30 
days.  That  is  a  state  of  things  that  ought 
not  to  be  allowed  if  there  is  a  reasonable  way 
of  getting  out  of  the  difficulty.  We  do  not 
think  there  is  any  ground  for  saying  that 
the  sale  is  irregular  in  consequence  of  this 
postponement.  The  appeal  must  be  dismiss* 
ed  with  costs,  pleader's  fees  being  fixed  at 
16  rupees. 


The  14th  August  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Weight  of  Evidence— Admissions. 

Case  No.  45  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoof,  dated' 
the  itth  of  September  187 1,  affirming  a 
decision  of  the  Moonsiff  of  Durbhanga, 
dated  the  2yth  of  March  iSyi. 

Janan  Chowdhry  and  others  (Plaintiffs), 

Appellants, 

versus 

Doolar  Chowdhry  and  others  (Defendants), 

Respondents. 

Baboo  Bama  Churn  Boner jee  for 
Appellants. 

No  one  for  Respondents. 

A  mere  admission  is  not  conclusive.  It  is  so  only  in 
certain  cases,  e.  g.f  where  it  has  been  acted  upon  by  the 
party  to  whom  it  was  made.  Thus,  a  statement  made 
in  a  former  suit,  in  which  the  Court,  so  far  from  acting 
upon  it,  passed  a  decree  opposed  to  it,  cannot  be  treated 
as  conclusive. 
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An  admission  made  by  defendants'  ancestor  may  be 
evidence  of  some  weight  that  may  be  used  against 
them ;  but  it  is  only  evidence  upon  which  the  Court 
which  is  trying  the  suit  may  act  or  not,  according  as  it 
considers  it  ought  to  have  effect  given  to  it. 

Couch^  C,y, — The  question  of  fact  which 
bad  to  be  tried  was  whether  the  first  defend- 
ants were  only  entitled  to  a  less  share  than 
the  one-fifth.     The  instrument  of  purchase 
by  the  five  originally  did   not  specify  any 
share  which  they  were  to  take,  and  the  con- 
struction to  be  put  upon  it  would  be  that 
they  took  in  equal  shares,  each  taking  one- 
fifth.    That  is  much  strengthened  by  ihe 
evidence  as  to  possession,  because  the  plaint- 
iffs, who  set  up  a  title  to  more  than  the  one- 
fiftbt  failed  in  proving  possession  of  more, 
so  that  we  have  the  presumption  arising  from 
the  instrument  itself,  and  the  want  of  any 
evidence  that  the  plaintiffs  had  ever  been  in 
possession  of  more  than  what  according  to 
the  deed  they  would  be  entitled  to.     The 
plaiDtififs  rest  their  case  upon  what  are  called 
admissions  by  the  first  defendants  in  one  or 
both  of  the  suits  (we  think  it  was  in  both) 
biought  by  the  other  sharers;  the  present 
plaintiffs  and  the  first  defendants  being  de- 
fendants in  those  suits,  and  the  case  then  set 
up  by  the  first  defendants  being  that  they 
were  only  entitled  to  the  fehare  which  the 
plaintiffs  now  say  they  are  entitled  to.    The 
Court,  in  both  suits,  found  that  the  property 
was  held  in  equal  shares,  and  negatived  the 
truth  of  the  admission.    It  is  only  on  ad- 
mission, and  may  be  shown  in  the  present  suit 
not  to  have  been  true;  and  it  was  for  the 
Court  to  consider  whether  it  was  true  or  not. 
If  it  thought  that  it  was  not  true,  it  was  not 
bound  to  give  effect  to  it.     A  mere  admis- 
sion is  not  conclusive.     It  is  only  in  certain 
oases  that  it  is — for  instance,  where   it  has 
been  acted  upon  by  the  party  to  whom  it  was 
made.    That  was  not  the  case  here.    This 
was  a  statement  made  to  the  Court  which,  so 
far  from  acting  upon  it,  passed  a  decree 
opposed  to  it.    This  admission  cannot  be 
treated  as  conclusive,  nor  can  it  be  said  that 
the  Court  was  wrong  in  not  giving  effect  to 
it 

Then,  with  regard  to  the  kobala,  which 
is  a  vtty  ancient  deed,  the  ancestor  of  the 
first  defendants  states  that  the  share  was  a 
2-anna  share.  That  certainly  appears  to  be 
evidence  of  some  weight  upon  that  point: 
it  is  an  admission  made  by  the  defendants' 
ancestor*  and  may  be  used  against  them. 
But  that,  again,  is  only  evidence  upon  which 
the  Court  which  is  trying  the  suit  is  to  act 
or  not,  according  as  it  considers  it  ought  to 


have  effect  given  to  it.     Possibly,  if  we 
dealing  with  the  case  in  regular  appeal, 
should  be  inclined  to  give  more  effect  to 
kobala  than  the  lower  Courts   bave 
but  both  the  lower  Courts,  tbe  Moonsiff 
well  as  the  Judge,  have  considered  that 
ought  not  to  treat  it  as  an  admission 
which  they  should  decide  the  case  in 
of  the  plaintiffs.    They  had  a  rigbi  to 
at  the  other  facts  in  the  case,  and  to 
the  absence  of  any  definition  of  shares  ia 
original   deed    of  purchase,   and    also 
failure  of  the  plaintiffs  to  give  any  evi^ 
of  possessions ;  and  we  cannot  say  that 
were  wrong  in  law  in  not  giving  effect  to 
admission    in   the   kobala^   and    passiq^ 
decree  for  the  plaintiffs.     If  we  w«re  now 
reverse  their  decrees,  we  should  be,  in 
directing  them  to  find  for  the  plaimifis  a| 
that  admission,  which  certainly  we  have 
power  to  do. 

The  appeal  must  be  dismissed,  but  vitkfl! 
out  costs,  no  one  having  appeared  for  d* 
respondents. 


The  14th  August  1872. 

Prtsint : 

The  Hon'ble  Sir  Richard  Couch.  AT/.,  Ckiif 
Justiccy  and  the  Hon'ble  W.  Ainsli*^ 
Judge, 

Error— Mia-direction—Evidence^Niikdie 

kaaht  lands. 

Case  No.  214  of  1872. 

Special  Appeal  front  a  decision  passed  h 
ihe  Subordinate  Judge  0/ Gya,  doled  thi 
2jrd  June  iS'/t,  modifying  a  decision  9f 
ihe  Sudder  Moonsiff  of  ihai  Distrid, 
dcUed  ihe  24th  March  iSji, 

Dinoo  Singh  and  others  (Plaintiffs), 
Appellanis. 

versus 
Doorga  Pershad  (Defendant),  Respondent. 

Mr,  R.  T.  Allan  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent 

A  J  udg'e,  who  was  of  opiniqn  that  oral  evidence  woaM 
be  of  00  value  inithout  a  pottah  and  kubooleut  to  firove 
the  quantity  of  the  defendant's  nukdee  kashi  land  and 
the  amount  of  its  rent,  was  held  to  have  rois-directed 
himself  in  point  of  law  as  to  what  was  neoesstry  « 
decidiag  the  facts. 

Couch,  CJ.—Thz  language  of  the  judg"- 
ment,  which,  though  it  has  been  read  to  us, 
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H    think     we   mast  refer    to.    is 


(< 


It   is 


ot     that    the    onus  probandi  with  re- 
ce     to    the     amount    of    the     nukdee 
/  land,  of  the  defendant,  and  also  of  its 
t  mentioned  in  pottah  alleged  by  plaint- 
Hes  upon  him/'     So  far  it  is  correct ;  then 
eeds  :     '*  Bat  he  has  not  been  able  to 
his  claim  by  any  sufficient  evidence. 
baa  not  filed  any  kubooleut  executed  by 
dam  from  which  the  amount  of  land,  and 
rent  mentioned  in  the  pottah,  might  be 
ed  according  to  law/'    That  seems  to  us 
l^moont  to  ttiis,  that  the  Judge  was  of  opi- 
that,  for  any  safUcient  evidence,  there 
bt  to  be  a  kubooleut.    But  it  was  argued 
t  what  follows  qualifies  it,  and  shows  that 
b  did   not  mean  that.     ''Nor  has  he  filed 
N>J  pa-pevs  from  the  serishta  of  his  prede- 
ISi^ors,  from  which  the  amount  of  land,  and 
fee  rent   mentioned  in  the  pjttah,  might  be 
bcertained/'     This  does  appear  somewhat 
lo  qualify  what  precedes  it,  but  we  must  see 
^  rest  of  his  judgment.     He  says :     ''He 
f^has  filed  only  a  luggit  for  the  disputed 
'*  years  wrtttea  by  a  putwaree,  and   has  also 
^examined  several   witnesses   who  are   his 
*'  ryots.     But,  in  my  opinion,  the  evidence  of 
"  such  witnesses  is  not  sufficient  to  prove  the 
**  amount  of  land  and  rent  mentioned  in  the 
"pottah/'     Then  he  gives  his  reason  for  that 
opinioa.  He  says :     "  For  it  is  clearly  provid- 
"ed  in  law  that  pottah  and  kubooleut  should 
'^be  granted  and  executed  in  respect  of  the 
** lands  farmed  out  to  the  ryots  for  culiiva- 
"  tion,  and  that  the  amount  of  land  and  also  of 
"  rent  should  be  clearly  mentioned  therein.*' 
That  certainly  points  to  its  being  his  opinion 
that  the  law  required  that  there   should  be 
the  pottah  and  kubooleut,  and  that  oral  evi- 
dence was  of  no  use  without  them.     Then  he 
Bays,  with  reference  to  what  he  had  just  said 
as  to  what  he  considered  the  law  required : 
"Hence,  in  the  absence  of  such  legal  evi- 
dence, the  oral  evidence  on  this  point  can,  by 
no  means,  be  satisfactory."     We  think  that 
really  means  not  sufficient  evidence,  as   he 
had  expressed  it  before,  and  such  that  could 
not  be  acted  upon. 

Up  to  that  point  it  appears  to  us  that  he 
bas  gone  too  far.  He  appears  to  consider 
that  oral  evidence  would  be  of  no  value,  and 
not  such  as  the  Court  should  act  upon,  if 
there  was  not  the  evidence  of  the  pottah  and 
l^ubooleut. 

That  this  was  his  view,  is  furtlier  strength- 
ened by  a  passage  in  the  judgment  further  on. 
After  speaking  of  the  khusrahy  he  says: 
''ii»  after  the  preparation  of  this  khusrah, 
uiy  exG^s  land  had  passed  into  the  nukdee 


cultivation  of  the  defendants,  pottah  and 
kubooleut  thereof  would  have  certainly  been 
executed  according  to  the  provisions  of  law." 
There  comes  again  the  same  opinion  that 
certainly  there  would  be  a  pottah  and  k'uboo* 
leut.  It  seems  to  us  that  this  erronooui 
opinion  runs  through  the  judgment ;  and,  al* 
though  it  is  not  unlikely  that,  if  the  case  goes 
down  again  for  trial,  the  result  will  be  the, 
same,  the  appellant  has  a  right  to  have  it 
re-trie  1,  as  this  judgment  appears  to  go  further 
than  is  warranted  by  the  law/  There  has 
clearly  been  an  error.  The  Judge  has  mis* 
directed  himself  in  point  of  law  as  to  what 
was  necessary  in  deciding  the  facts.  Tbe 
decree  must  be  reversed,  and  the  suit  remand* 
ed  for  retrial.     Costs  will  abide  the  resuh. 


The  nth  May  1872. 

Present : 

The  Right  Hon'ble  the  Lord  Chancellor,  Lord 
Wesibury,  Sir  James  W.  Colvile,  Sir  John 
Stuart,  Sir  Montague  Smith,  and  Sir  Law- 
re  nee  Peel. 

Resumption  (of  Jaidad  Tenure)  ^Seistire  ef 
Arms  and  Stores— Act  of  State— Legal  Right 
—Status  of  Begum  Sumroo. 

On  Appeal  from  the  Chief  Court  of  the 

Punjab, 

Forester  and  others 

versus 

The  Secretary  of  State  for  India. 

As  to  Badshapore,  the  Privy  Council,  upon  the  ^ir 
construction  of  the  treaty  or  agreement  made  by  the 
British  Gjvernment  in  August  1:^05  with  the  Begum 
Sumroo,  that  the  Begum  was  For  her  life  to  hold  her  terri^ 
tories  in  the  D^ab  from  the  Cast  India  Company  as  she 
had  held  them  under  Scindia,  and  that  as  she  was  not  a 
Sovereign  princess  but  a  mere  Jaidadar  (i.  ^ .,  a  jaghire- 
dar  under  obligation  to  keep  up  a  body  of  troops  to  be 
employed,  when  called  upon,   in   the  service  of  tbe 
Sovereign)  under  Scindia,  she  was  to  remain  such  under 
the  Company;  that  the  resumption  of   those  lands   by 
the  British  Government,  upon  the  death  of  the  Begum, 
and  the  determination  of  tne  Jaidad  tenure,  was  not  an 
act  of  State,  but  an  act  done  under  a  legal  title;  that 
the  direct  evidence  in  favor  of  the  sunnuds  under  which 
the  representatives  of  the  Begum  set  up  a  title  to  a  here- 
ditary and  transmissible  lakherajox  rent-free  estate  was 
not  sufficient  to  rebut  the  presumption  arising  from  the 
non-production  of  the  original  sunnud  and  the  failure  to 
account  for  it,  as  well  as  the  still  stronger  presumptioii 
arising  from  the  acts,  representations,  and  conduct  of  the 
Begum  in  her  lifetime.  As  to  the  Arms  suit,  the  Privy 
Council  also  held  that  the  seizure  of  arms  and  stores 
was  not  an  act  of  State,  but  an  act  done  as  under  a  sup- 
posed legal  right  on  the  resumption  of  the  Jaidad  upon 
the  Begum's  death. 

In  this  suit  the  representatives  of  the  late 
Mr.  Dyce  Sombre  claim  to  recover  from  the 
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Government  of  India  possession  of  a  valu- 
able estate  called  Pergannah  Badshapore 
Tharsa,  with  mesne-profits  since  August  1836. 
They  do  not  claim  merely  a  zemindary  in- 
terest In  the  lands.  They  claim  to  hold 
tfaem  rent-free;  that  is,  free  from  assess- 
ment to  Government  revenue.  And  the  total 
value  of  the  claim  is  assessed  in  round  num- 
bers at  a  sum  little  short  of  a  quarter  of  a 
million  sterling. 

The  defence  to  this  suit,  on  the  part  of 
'the  Government  of  India,  is  twofold.  It  is 
alleged,  first,  that,  on  the  death  of  the  Bs- 
gum  Sumroo  in  1836,  the  estate,  whatever 
were  the  nature  and  extent  of  her  interest 
therem,  was  resumed  by  an  act  of  Govern- 
ment, which,  having  regard  10.  the  siaius  of 
the  Begum  as  an  independent,  or  quasi- 
independent  sovereign,  was  an  act  of  State, 
the  propriety  and  validity  whereof  are  not 
cognizable  by  any  Municipal  Court.  And,  in 
support  of  this  proposition,  they  rely  on  the 
case  of  the  Rajah  of  Tanjore,  reported  in 
7th  Moore  476,*  and  similar  authorities.  It 
is  further  alleged  that,  if  the  case  is  cogni- 
zable by  the  Municipal  Courts,  the  appellants 
have  failed  to  establish,  by  trustworthy  evi- 
dence, the  title  to  this  estate  on  a  rent-free 
tenure  (capable  of  passing  Mr.  Dyce  Sombre 
by  the  deed  of  gift,  or  subsequent  will  of 
the  Begum  Sumroo). 

In  order  to  test  the  sufficiency  of  the  first 
defence,  it  is  necessary  to  come  to  a  clear 
conclusion  touching  the  siaius  of  the  Begum 
Sumroo  both  before  and  after  the  acquisition 
by  the  East  India  Company  of  the  Doab 
and  the  territories  on  the  west  of  the  Jumna, 
comprised  in  the  treaty  of  peace  concluded 
with  Dowlut  Rao  Scindia  on  the  30th  De- 
cember 1803. 

It  will  be  convenient  to  consider  the  ques- 
tion with  reference  to  the  Begum's  posses- 
sions at  Sirdhana  and  elsewhere  within  the 
Doab ;  because  the  negotiations  and  corre- 
spondence with  her  were,  up  to  the  time  of 
the  final  agreement  or  treaty  with  her  in 
1805,  confined  to  those  possessions,  no  men- 
tion being  made  therein  of  Badshapore, 
which  is  on  the  western  side  of  the  Jumna; 
and  because  the  acts  and  powers  of  the 
Government  in  the  resumption  of  Badsha- 
pore cannot  be  put  upon  higher  grotmd  than 
their  acts  and  powers  in  the  resumption  of 
Sirdhana. 

The  siaius  of  the  Begum,  in  respect  of 
her  Doab  possessions  before  1803,  is  admit- 
ted to  have  been  that  of  a  Jaghircdar,  hold- 
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ing  upon  a  Jaidad  tennre,  /.  ^.,  apon  a 
of  a  certain  district  together  with  the 
revenues  of  it,  on  the  condition  of  k< 
up  a  body  of  troops,  to  be  employed 
called  upon  in  the  service  of  the  soi 
of  whom  the   Jaghire  was  held.    The 
facio  Sovereign  of  the  Doab  at  this  time 
Dowlut  Rao  Scindia.     There  is  iio(hiiig| 
the  record  to  show  what  powers   over 
inhabitants  of  the  district  incladed  in 
a  Jaghire  were,  as  incident  to   the  tei 
vested  in  the  Jaghiredar.     Bat  it  caoiiat 
doubted  that,  practically,  the  whole  adi 
tration    of    the    territory    included  in 
Jaghire,  whether  civil  or  criminal,  was 
in    the    Begum,   who  exercised    a  sort 
delegated  sovereignty  therein. 

This  being  the  condition  of  the  B^am| 
the  early  part  of  1803,  Lord  Wellesley,  in 
snance  of  the  policy  by  which  he  sa( 
in  detaching  certain  French  adventurers 
the  service  of  Scindia,  appears  to  have 
tered  into  negotiations  with  her  before 
actual  commencement  of  hostilities  with 
Mahratta  prince.  War,  though  previ( 
certain,  was  not  declared  until  Aagust  il 
and  Lord  Lake's  force  broke  up  from  Cai 
pore  on  the  7th  of  that  month.  But 
I  earliest  letter  from  Lord  Wellesley  to 
Begum  that  is  set  forth  in  the  record  (p. 
is  dated  the  20th  of  May ;  that  letter  she 
that  a  previous  correspondence  had 
place  between  them,  having  for  its  object 
diversion  of  the  Begum  and  her  battalit 
from  the  service  of  Scindia  to  that  of 
English.  The  negotiation  so  begun 
continued  throughout  the  war.  Though 
negotiation  may  not  have  prevented  such 
the  Begum's  troops  as  were  actually 
Scindia  under  her  Lieutenant-Colonel  Saleor 
from  fighting  against  us  at  the  battle  of 
Assaye,  yet  it  kept  her  friendly  to  us  in  her 
own  district.  Nor  can  it  be  doubted  that,  at 
the  time  when  peace  was  concluded,  and  by 
the  treaty  of  the  30th  December  1803,  the 
sovereignty  over  the  Doab  and  the  territories 
west  of  the  Jumna,  in  which  Badshapore  is 
situate,  passed  from  Scindia  to  the  Bast 
India  Company;  the  Governor-General  had 
fully  determined  that  the  future  relations  of 
the  Begum  and  the  Company,  though  not  as 
yet  precisely  defined,  were  to  be  friendly,  and 
that  our  rights  of  conquest  were  not  to  be 
exercised  to  her  prejudice.  This  appears 
from  Lord  Wellesley's  letter  to  Lord  Lake, 
of  the  33rd  of  December  1803  (Appendix, 
p.  60),  which  admits  that  the  Government 
could  not  in  fairness  establish  British  autbo- 
riiy,  or  introduce  British  law  into  th«  terd- 
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lory  composing  the  Begum's  Doab  Jaghire  ; 
ind  the  natare  of  the  equivalent  proposed, 
the  event  of  her  agreeing  to  exchange 
se    possessions,   is  also  a  circumstance 
ich  has  some  bearing  upon  the  present 
uestion.     It  appears  for  some  time  to  have 
a  in  Lord  Wellesley's  contemplation  to 
ake  the  Jumna  the  western  boundary  of 
e  parely  British  territory,  and  to  form  the 
kterritories  conquered  from  Scindia  on   the 
jvestern  bank  of  that  river  into  independent 
hdttid  protected  principalities.     And,  it  being 
:  Ifaea   considered   desirable   to   remove   the 
^fiegum  out  of  the  Djab,  it  was   proposed 
H^lo  give  her  one  of  these  principalities,  re- 
\  eonciling  her  to  the  inconveniences  of  the 
exchange  by  the  accession  of  dignity  implied 
:  in  treating  her  as  a  sovereign  under  the  pro- 
:  lection   of  the  British   Government.     This 
i  seems   to  be  the  fair  construction  of  Lord 
i  Lake's   letter  of  the  23rd  November  1S03 
I  to  the  Governor-General,  and  of  all  that  was 
I  doneaponit.   This  negotiation  was  continued 
I  (tte  Letters,  p.  61)  after  the  ratification  of 
[  the  treaty  of  30th   December    1803,   and 
when  the  sovereignty  of  the  East  India  Com- 
1   pany  in  the  territories  ceded  by  that  treaty 
had  become  complete.   The  project,  however, 
was  ultimately  abandoned  by  Lord   Corn- 
wallis;  and   the   final   treaty  or  agreement 
.  with  the  Begum  was  made  in  August  1805. 
(Appendix,  p.  41,  No.  42.)     The  substance 
of  thai  agreement  is  that  "  those  places  in 
the  Doab  which  have  formed  the  Jaidads  of 
Zeboolnissa  Begum  shall  remain  to  her  (as 
before)  from  the  Company  as  long  as  she  may 
live  '*    What  follows  may  either  be  the  expres- 
sion of  conditions  quoi  iacite  insunl  in  a  Jaidacl 
tenure,  on  conditions  superadded  thereto. 

But  the  fair  construction  of  the  instrument, 
and  of  the  correspondence  which  led  up  to 
it,  seems  to  be  that  the  Begum  was  for  her 
life  to  hold  her  territories  in  the  Doab  from 
the  Company  as  she  had  held  them  under 
Scin;lia,  and  that,  as  she  was  not  a  sovereign 
princess,  but  a  mere  Jaidadar  under  Scindia, 
she  was  to  remain  such  under  the  Company, 
the  project  of  conferring  upon  her  the  new 
<ligniiy  of  a  sovereign  princess  having  been 
only  part  of  the  larger  project  for  an  ex- 
change of  territory,  and  abandoned  with  it. 
Up  to  this  time  there  is  little,  if  any,  express 
mention  of  Badshapore.     It  is,  however,  ad- 
mitted on  both  sides  that  the  Begum  was  de 
f<'^to  in  possession  of  it  when  the  cession  of 
1803  took  place, and  that  she  continued  during 
h«r  life  to  hold  it,  and  to  exercise  therein  the 
wme  powers  of  government  and  administra- 
tion which  she  exercised  at  Sirdhana. 


This  view  of  the  status  of  the  Begum  is 
confirmed  by  the  9th  paragraph  of  Lord 
Metcalfe's  letter  of  the  4th  May  1836  ijee 
Record  in  Arms  Suit,  p.  66).  The  autho- 
rity upon  such  a  subject  of  a  man  of  his 
experience  and  character  is  of  the  highest 
value.  This  being  so,  the  present  case  is 
distinguishable  from  that  of  Kamachee  Boye 
Saheba  in  the  7th  Moore,  I.  A.*  There  the 
Rajah  of  Tanjore,  though  he  may  have  had 
less  substantial  power  than  that  exercised 
by  the  Begum  Sumroo,  retained  at  least  the 
shadow  of  original  and  independent  sover- 
eignty. Lord  Kingsdown  thus  puts  the 
question  :  "  What  was  the  real  character 
of  the  act  done  in  this  case  1  Was  it  a  seizure 
by  arbitrary  power  on  behalf  of  the  Crown 
of  Great  Britain  on  the  dominions  and  pro- 
perty of  a  neighbouring  State,  an  act  not 
affecting  to  justify  itself  on  grounds  of 
municipal  law  }  or  was  it,  in  whole  or  in  part, 
a  possession  taken  by  the  Crown  under 
color  of  legal  title  of  the  property  of  the 
late  Rajah  of  Tanjore  in  trust  for  those  who, 
by  law,  might  be  entitled  to  it  on  the  death 
of  the  last  possessor.  If  it  were  the  latter, 
the  defence  set  up  has  no  foundation."  The 
act  of  Government  in  this  case  was  not  the 
seizure  by  arbitrary  power  of  territories  which, 
up  to  that  time,  had  belonged  to  another 
Sovereign  State;  it  was  the  resumption  of 
lands  previously  held  from  the  Government 
under  a  particular  tenure,  upon  the  alleged 
determination  of  that  tenure.  The  posses- 
sion was  taken  under  color  of  a  legal  title, 
that  title  being  the  undoubted  right  of  the 
sovereign  power  to  resume  and  retain  or 
assess  to  the  public  revenue  all  lands  within 
its  territories  upon  the  determination  of  the 
tenure,  under  which  they  may  have  been 
exceptionally  held  rent  free.  If,  by  means 
of  the  continuance  of  the  tenure  or  for  other 
cause,  a  right  be  claimed  in  derogation  of 
this  title  of  the  Government,  that  claim,  like 
any  other  arising  between  the  Government 
and  its  subjects,  would  primd  facie  be  cogni- 
zable by  the  Municipal  Courts  of  India. 

The  particular  case  was,  no  doubt,  some- 
what complicated  by  the  peculiar  nature  of 
the  power  exercised  by  the  Begum  in  her 
Jaghires,  and  the  practical  exclusion  of  her 
territories  during  her  lifetime  from  the 
operation  of  British  law  and  the  jurisdiction 
of  Courts. 

"^f  heir  Lordships  think  that  the  regulations, 
which  were  the  written  law  of  that  part  of 
British  India,  and  whatever  else  may  be  held 
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to  constitute  British  law,  were  not  introduced 
into  these  territories  by  Regulation  VIII.  of 
1805,  or  until  after  the  passing  of  Act  XVII. 
of  1836.  The  Begum's  territories  were 
treated  as  excepted  from  the  conquered  terri- 
tories ;  and  although  the  sovereign  rigfits  of 
Scindia  over  these  territories  passed  under 
the  treaty  of  1803,  they  passed  subject  to 
the  rights  of  the  Begum,  the  precise  definiiion 
whereof  was  then  the  subject  of  the  nego- 
tiations which  resulted  in  the  agreement  of 
1805.  Accordingly,  on  the  Begum's  death, 
it  was  thought  necessary  to  pass  an  Act  of 
the  Legislature  in  order  to  legalize  the  in- 
troduction of  regulation-law  into  these  terri- 
tories by  order  of  the  Governor-General. 
That  this  was  done  by  legislation,  and  not 
by  proclamation,  affords,  perhaps,  another 
argument  against  treating  the  annexation  of 
these  territories  as  an  act  of  conquest  or 
arbitrary  power,  or  as  the  exercise  of  an 
original  right  of  conquest  which  had  remained 
in  suspense  during  the  Begum's  lifetime. 
It  is  probable,  however,  that  the  abnormal 
condition  of  these  territories  was  one  reason 
why  the  resumption  took  place,  not  as  it 
would  have  taken  place  in  a  province  or  dis- 
trict wherein  the  action  of  Government  is 
fettered  by  the  regulations  by  a  resumption- 
suity  but  in  what  is  called  the  political  de- 
partment; and  thus  both  parties  seem,  for 
some  time  at  least,  to  have  considered  that 
the  act  was  in  the  nature  of  an  act  of  State. 
For  it  is  to  be  observed  that  Mr.  Dyce  Som- 
bre himself  asserted  his  supposed  rights  by 
memorials  and  appeals  to  one  political  autho- 
rity after  another,  beginning  with  the  Lieu- 
tenant-Governor of  the  North  West  Provinces, 
and  ending  with  the  Prime  Minister;  and 
that  it  was  not  until  after  his  lunacy  and  the 
order  of  Lord  Chancellor  Lyndhurst  in  that 
matter  that  any  recourse  to  the  Municipal 
Courts  was  had,  or  apparently  even  con- 
templated. These  considerations,  however, 
though  they  may  explain  much  of  what  ap- 
pears from  the  record  to  have  taken  place, 
cannot  affect  the  determination  of  the  question 
under  consideration.  They  cannot  alter  the 
legal  nature  of  the  acts  of  Government,  or 
make  the  resumption,  under  the  assertion  of 
a  legal  title,  of  lands  claimel  adversely  by  a 
subject,  an  arbitrar}'  act  of  sovereign  power 
against  an  independent  State.  And,  even 
if  the  state  of  the  law  in  the  territories 
in  question,  at  the  time  when  the  act  of 
resumption  took  place,  gave — as  perhaps  it 
did — a  larger  power  of  resumption  to  the 
East  India  Company  than  it  possessed  in  the 
regulation-provinces,  that  circumstance  would 


not  e.Kclude  the  j  uris diction  of  the  caarts.  Far 
these  reasons,  their  Lordships  are  cf  opinion 
that  the  first  ground  of  defence,  being  thai 
on  which  the  courts  below  have  mainly  pro*' 
ceedeti,  fails.     This  being  so,  it  is  next  to  be^ 
considered  whether  the  appellants  have  estab*' 
lished  their  title  to  Bidshapore  Jharsi  a^  heU 
in  perpetuity  by  a  rent-free  tenure ;  in  other 
wonls,  whether  they  have  proved  a  grant  by 
the  sovereign  power  of  the  rent  of  the  Ian<iai 
which  rent  would,  otherwise,  be  payable  toliie 
State. 

The  original  suit  having  be?n  brought  k 
1848,  to  recover  the  estate  from  the  £alt 
India  Company  which  had  been  in  pKissef- 
sion  since  1836,  the  burden  of  proving  A 
title  sufficient  to  disturb  that  possession  ne- 
cessarily lies  upon  the  appellants.  TbfL 
however,  would  not  have  been  otherwise  fail 
the  commencement  of  the  litigation  bees 
in  [836,  and  by  proceedings  in  an  ordinaiy 
resumption-suit.  For  the  regulations  toucb* 
ing  such  suits  cast  upon  the  person  who 
claims  to  hold  land  lakheraj,  or  free  from 
assessment  to  Government  revenue,  tbe 
burden  of  establishing  a  title  recognised  by 
law  as  sufficient  to  give  that  exceptional  iffi- 
munity,  and  require  very  stringent  proof  la 
such  cases. 

Regulation  II.  of  18 19,  which  the  appd- 
lants  in  their  original  pleading  at  p.  8  in- 
voke as  one  of  those  by  which  the  cldms  of 
Mr.  Dyce  Sombre  ought  to  have  been  deter- 
mined in  1836,  by  its  28th  section  provides 
that  an  ancient  sunnud  shall  not  be  treated 
as  sufficient  proof  of  its  contents  on  the 
faith  of  its  seal,  or  without  confirmatocy 
evidence.  And  section  3  of  Regulation  XIV. 
of  1825  also  shows  the  high  degree  of  proof 
required.  Nor  are  such  provisions  unreason- 
able, since  every  grant  of  this  kind  implies 
a  perpetual  alienation,  in  favor  of  some  in- 
dividual and  his  heirs,  of  a  portion  of  tbe 
land  revenue  (the  impost,  if  impost  it  is  to 
be  called,  which  immemorial  custom  has 
made  the  most  natural  and  tolerable  to  the 
natives  of  India),  and  thus  operates  not  only 
in  derogation  of  the  rights  of  future  Govern- 
ments, but  the  injury  of  the  subject  on 
whom  the  incidence  of  taxation  for  the  ne- 
cessary purposes  ol  Government  will  be  the 
heavier,  in  proportion  as  the  public  reveaac 
is  wasted  by  such  alienations. 

It  is  of  the  utmost  importance  in  a  case 
like  the  present  to  observe  in  what  manner 
and  upon  what  proofs  the  case  of  any  claim- 
ant is  first  advanced.  In  the  plaint  filed 
in  August  1848  by  the  committee  of  Mr. 
Dyce  Sombre,  it  was  stated  generally,  and 
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vUboui  condescending  on  the  name  of  the 
giaatee,  that  the  Aitumgha  Jaghire  Badsha- 

E)re  Jharsa  was  originally  granted  by  the 
mperor  Shah  Alium  and  subsequenily  con- 
firmed by  Madho  Rao  Scindia.  But,  in  the 
itsbstituted  plaint,  which  was  tiled  in  January 
1864  by  the  appellants,  and  must  be  taken 
to  be  the  foundation  of  the  existing  suit, 
the  statement  is  more  specific.  It  is  this : 
"The  Pergunnah  of  Jharsa,  inclusive  of 
Badshapore,  was  granted  as  an  Aitumgha 

e^hire  to  the  Begum  Sombre  (or  Sumroo) 
his  laie  Majesty  Shah  Allum  in  the  30th 
year  of  the  ascension,  and  this  grant  accord- 
ing to  sunnud,  dated  ihe  2nd  Zuffer,  the- 
37th  year  of  the  ascension,  was  confirmed  by 
the  Maharajah  Madho  Rao  Scindia."  And 
tbe  4th,  5th,  and  6th  of  the  issues  settled  in 
tbe  cause  upon  which  the  parties  went  to 
trial  were,  whether  the  Pergunnah  of  Bad- 
sbapore  Jharsa  was  granted  by  the  Shah 
Allum  to  the  Begum  Sumroo,  as  mentioned 
'  hi  the  plaint  ?  Whether,  if  it  were  so  granted, 
Shah  Allum,  at  the  time  of  such  grant,  pos- 
sessed and  exercised  supreme  power  within 
the  territory  in  which  the  lands  were  situated  ? 
And  whether,  if  the  s.imc  were  granted, 
the  grant  was  confirmed  by  Madho  Rao 
Scindia,  as  in  the  plaint  mentioned  ? 

It  will  be  convenient  here  to  state  the 
history  and  character  of  the  alleged  grant 
from  Shah  Alium  as  disclosed  by  the  docu- 
ments upon  which  the  appellants  mainly 
rely,  viz ,  the  papers  procured  from  Delhi. 

The  case  which  the  counsel  for  the  appel- 
lant make  on  these  documents  is,  /j/,  that 
in  tbe  month  of  Shuwal,  in  the  thirtieth  year 
of  Shah  Allum,  the  Begum  presented  a  peti- 
tion,  praying   that   a   new    and    complete 
Aitumgha    sunnud    of    Pergunnah    Jharsa 
might  be  granted  to  her  in  substitution  for 
one  previously  granted  t6*Zuffur  Yaub  Khan, 
the  son  of  Sombre  or  Sumroo;  2ndly,  that  a 
report  was  made,  recapitulating  the   prior 
devolution  of  the   estate,   showing   that  it 
had  been  held  by  certain  great  officers  of  the 
court  of  Delhi  in  succession  as  part  of  their 
respective  Jaghires,  that  it  bad,  for  some  time, 
''continued  released"  as  Jaidad  of  the  bat- 
talion of  Sumroo  Baliadoor  Feringee,  and, 
on  the  15th  of  Rujub  of  that  year  (with  the 
exception  of  certain  villages),  had  been  grant- 
ed in  Aitumgha  to  Zuffer  Yaub  Khan  on  a 
representation    that   an    Aitumgha   sunnud 
under  the  seal  of  Maharajah  Puiiail  ( said  in 
one  part  of  the  record  to  be  a  title  of  Scin- 
dia) had  been  lost;  jrdlyt  that  on  this  report, 
and  on  the  19th  of  Shuwal,  the  King  issued  a 
firman  to  the  effect  that  an  Aitumgha  grant 


of  Badshap)re  Jharsa,  with  the  exception  of 
the  villages  excepted  from  the  grant  to  Zuffur 
Yaub  Khan,  should  be  made  to  the  Begum  in 
the  terms  therein  expressed ;  4^hly,  that 
whether  the  formal  grant  sunnud  was  or 
was  not  issued  to  her  in  pursuance  of  that 
firmm,  she  two  months  afterwards  presented 
another  petition,  in  which  she  made  no  re- 
ference to  the  preceding  grant  to  Zuffur 
Yaub  Khan,  but  stated  that  all  the  estate, 
including  the  excepted  villages,  had,  since 
the  death  of  Sumroo,  been  in  her  posses* 
sion  as  Jaidad ;  and  that,  in  consequence  of 
that  petition,  a  sunnud  of  the  whole  estate, 
including  the  villages  before  excepted,  was 
granted  to  her  in  Aitumgha  under  the  Khas 
seal  and  Golden  Togra  of  the  Emperor  on 
the  9th  of  Zilhij  in  the  thirtieth  year  of  his 
reign. 

if  these  facts  are  true,  it  follows  that 
until  the  month  of  Shuwal,  or  that  of  Zilhij,  in 
the  thirtieth  year  of  Shah  Allum,  whatever 
interest  the  Begum  had  in  Badshapore  was  in 
the  nature  of  a  Jaidad  tenure;  that  Zuffur 
Yaub  Khan  never  had  an  Ahumgba  grant 
of  that  estate  under  a  sunnud  of  the  Em- 
peror except  for  a  period  of,  at  most,  three 
months,  and* that,  so  far  as  appears,  he  was 
never  in  possession  under  .that  grant. 

The  original  documents,  of  which  the  fore- 
going is  the  effect,  were  not  produced,  and 
the  copies  or  alleged  copies  produced  in  evi* 
dence  are  admitted  to  have  had  no  existence 
before  1847.  They  are  said  to  have  been 
copied  from  old  records  at  Delhi  at  the  in- 
stance of  the  committee  of  Mr.  Dyce  Sombre, 
or  his  legal  advisers,  with  a  view  to  the  pro- 
ceedings commenced  in  the  following  year. 
If  the  transactions  which  they  represent 
to  have  taken  place  really  took  place,  an 
original  sunnud,  in  the  terms  of  what  in  the 
record  at  page  3a  is  called  *'  sunnud  No.  3,'' 
must  have  been  issued  to  the  Begum  Sum- 
roo under  the  seal  of  Shah  Allum.  But  of 
this  original  sunnud  there  is  no  trace.  It 
is  not  produced;  its  loss  is  not  accounted 
for.  There  is  no  evidence  that  anybody 
ever  saw  it. 

It  has  been  strongly  argued  for  the  Go- 
vernment that  the  non-production  of  the  ori- 
ginal not  being  accounted  for,  secondary 
evidence  of  its  contents  is  not  admissible. 
Their  Lordships  are  by  no  means  prepared  to 
say  that  an  Indian  Judge  would  not  do  right, 
according  to  the  practice  of  the  courts  of 
that  country,  in  rejecting  a  copy  if  the 
absence  of  the  original  were  not  satisfactorily 
accounted  for.  There  seems  to  be  no  reason 
for  assuming  that  a  rule  requiring  the  best 
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down  from  father  to  son,  besides  those  relatiof^  j 
to  their  own  time.  He  had  previously  sudj 
when  asked  whether  he  lived  inthepeshkar'sJ 
house,  "  No;  I  went  there  for  business;  after  J 
the  taking  of  Delhi  by  the  British  "  (  whick  J 
words,  as  the  peshkar  died  in  1S50,  most  bra 
taken  to  refer  to  the  original  introducdon  of  ^ 
British  authority  in  Delhi,  rather  than  to  die  ^ 
taking  of  the  city  in  1857),  **the  •dofmr' 
(registry  office)  of  the  King  hardly  existed." 

Hence  it  appears  that  the  paper  from 
which  the  copy  is  said  to  have  been  made 
was  anything  bat  a  record  regularly  kept  and 
preserved,  which  afterwards  perished  in  the 
storming  of  Delhi,  if  full  credit  be  given  to 
the  witness  and  to  his^means  of  knowkdlgOt. 
It  came  to  the  peshkar  with  a  few  poands' 
weight  of  other  documents,  was  accidentally 
preserved  when  many  others  perished,  and 
disappeared  with  hi  m.  Their  Lordships  can- 
not treat  such  a  paper  as  having  the  validity 
of  an  authentic  record,  the  value  of  whicb 
depends  on  its  custody  in  an  authorized 
registry  by  a  responsible  officer.  The  evi- 
dence of  Chujo  Singh  as  to  the  other  and 
less  important  paper  (No.  4)  is  of  the  same 
character. 

An  attempt  was  made  to  cast  further  sus- 
picion on  these  copies  and  the  transactions 
which  they  are  produced  to  prove  by  the 
dates.  It  is  contended  on  the  part  of  the 
respondents  that  the  months  of  Shnwal  and 
Zilhij  of  the  30th  year  of  Shah  Allum  fall 
within  the  autumn  of  1788,  when  he  was 
a  helpless  prisoner  in  the  hands  of  Gholam 
Khadir,  the  Rohilla,  who  put  out  his  eyes. 
On  the  other  hand,  the  appellants  assert 
that  the  date  in  question  corresponds  with 
the  autumn  of  1789.  There  is  much  that 
may  be  urged  to  support  the  respondents' 
contention.  It  seeps  to  be  cenain  that 
Shah  Allum's  reign,  notwithstanding  a  short 
interregnum,  was  calculated  from  the  death 
of  his  father  Alamgir  II.,  which  Mr.  Elphin- 
stone  and  the  best  historians  fix  in  Novem- 
ber 1759,  corresponding  with  Rabi  II.,  a.  h. 
1 173.  It  follows  that  the  "jalus"  or  ac- 
cession of  Shah  Allum  is  correctly  fixed  by 
Mr.  Prinsep  in  his  Tables  as  i  Jumadi  L, 
A.  H.  1173;  and  if  the  30th  year  of  that 
Prince's  reign  is  to  be  calculated  in  the  ordi- 
nary way  from  that  date,  it  would  begin  oa 
the  I  Jumadi  I.,  a.  h.  1202,  and  end  with 
the  I  Jumadi  I.,  a.  h.  1203.  The  months  of 
Shuwal  and  Zilhij  of  the  30th  year  would  then  \ 
fail  wiihin  1203,  ^"^  correspond  with  the 
autumn  months  of  1788.  On  the  other 
hand,  the  appellants  have  referred  to  some 
coins  and  seals,  from  which  it  would  appear 
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evidence  producible  to  be  produced  has  no 
application  to  courts  of  which  the  Judges 
may  be  presumed  to  be,  for  want  of  profes- 
sional training,  less  capable  than  they  are 
elsewhere  of  weighing  the  effect  of  evidence. 
This  committee  undoubtedly  enforced  the 
rule  in  the  case  of  Syud  Abbas  Ali  Khan, 
3  Moore's  I.  A.,  p.  156.  There  have,  how- 
ever, been  other  cases  in  which  their  Lord 
ships  have  declined  to  apply  to  Indian  cases 
the  strict  rules  of  evidence  wnich  obtain 
in  this  country  on  trials  at  nisi  prius.  And, 
considering  that  in  this  case  the  Judge  of 
first  instance  has  commented  on  the  copies 
in  question,  their  Lordships  propose  to  treat 
them  as  admitted  in  point  of  fact,  and  to 
consider  what  credit  and  effect  ought  to  be 
given  to  them.  Nevertheless,  in  weighing 
the  whole  evidence  given  in  support  of  the 
appellant's  title,  the  absence  of  proof  that 
the  original  sunnud  once  existed,  and  was 
subsequently  lost  or  destroyed,  is  a  very 
g^ve  circumstance,  which  cannot  be  excluded 
from  consideration. 

The  case  as  to  the  copies  of  the  sunnud, 
pat  forward  by  the  learned  counsel  for  the 
appellant,  is  that  they  are  proved  to  be 
copies  taken  from  ancient  documents  at 
Delhi,  since  destroyed  in  the  mutiny,  which, 
whilst  they  existed,  were  public  records,  and 
of  the  same  value  as  a  duplicate  original  of 
the  missing  sunnuds. 

But  what  is  the  evidence  to  these  papers  ? 
The  proof  of  the  most  important  of  them; 
that  called  sunnud  No.  3,  depends  on  the 
testimony  of  the  witness  Balmokund,  given 
in  1865,  and  set  forth  as  p.  54  of  this  record. 
He  has  deposed  that,  in  1847  he  was  ordered 
by  the  then  peshkar  of  the  King  of  Delhi 
to  make  the  copy  in  question  from  an  old 
paper  which  the  latter  took  out  of  a  cloth. 
The  words  of  the  witness  are : "  It  was  out  of  a 
dozen  or  so  of  the  papers  of  the  former  times 
which  had  'escaped,'  and  had  been  tied  up 
by  them  in  his  *  busta'  or  record  cloth."  He 
goes  on  to  say  :  "  There  had  been  countless 
papers  in  the  charge  of  his  (the  peshkar's) 
forefathers;  many  of  them  had  doubtless 
been  destroyed  by  insects,  or  perished  in 
other  ways.  By  *  escaped,'  I  mean  those  old 
papers  or  records  which  had  come  down  from 
his  forefathers  into  his  actual  possession."  In 
answer  to  the  inquiry  what  had  become  of 
the  paper  from  which  he  made  the  copy,  he 
said:  "The  peshkar  died  in  1850,  and  all 
trace  of  his  documents  has  disappeared ;"  and 
added  that  the  different  servants  of  the  King 
had  each  in  their  possession  a  few  pounds' 
weights  of  documents  that  had  been  handed 
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hat  the  30th  year  of  Shah  AUum's  reign 
las  treated  as  identical  with  a.  h.  1203; 
ind,  from  this  and  a  passage  in  Mr.  Selon's 
toer,  afterwards  referred  to,  they  have  argued 
Ikat  the  dates  in  question  must  be  taken  to 
^respond  with  the  autumn  months  of  1789 
Hiss  view  may,  perhaps,  be  capable  of  being 
leconciled  with  the  date  of  Shah  Allum's  ac- 
eeasion  by  some  peculiar  mode  of  calculating 
die  jalus  year ;  and  their  Lordships  would 
be  sorry  to  make  their  decision  turn  in  any 
vay  upon  a  disputed  point  of  Indian  chrono- 
logy. They  may  observe,  however,  that,  even 
if  the  dates  in  question  are  taken  to  fall  within 
the  year  1789,  there  is  reason  to  doubt  whether 
Shah  AUam  was  at  that  time  in  a  condition 
effectually  to  alienate  any  part  of  the 
levenues  of  the  territories  within  which  Bad- 
Bhapore  is  situated — at  least  without  the 
concurrence  of  Scindia;  and  that  there  is 
no  suggestion  that  the  alleged  grant  re- 
;  ceived  the  sanction  of  the  Maharatta  power 
until  1795. 

Their  Lordships,  considering  the  nature  of 
the  documents  under  consideration,  the  testi- 
mony by  which  they  are  supported,  have 
come  to  the  conclusion  that  the  appellants 
have  not  given  evidence  which  can  be  ac- 
cepted as  sufficient  proof  of  a  grant,  of 
which  the  original  is  neither  forthcoming 
nor  accounted  for,  unless  the  presumption 
of  its  existence  can  be  assisted  by  the  other 
evidence  in  the  cause. 

The   corroboration  chiefly   insisted   upon 
was  of  this  kind.     It  was  argued  that  copies 
of   certain    sunnuds,    showing    his  title  to 
Badshapore,  were  proved  to  have  been  sent 
by  Mr.  Dyce  Sombre  in  1836  to  the  officers 
of  Government;  that  these  were  not  shown 
to  have  been  returned  by  the  Government, 
and  have  not  been  produced  by  them  in  this 
suit;  that  they  must,  therefore,  be  assumed  to 
have  been  identical,  or,  at  all  events,  not  in- 
consistent with  the  documents  subsequently 
procured  from   Delhi.    It  was  further  in- 
sisted that,  inasmuch  as  Government  did  not 
question  the  genuineness  of  these  sunnuds 
in  1836,  they  must  be  taken  to  have  been 
then  satisfied   of  their  authenticity.      This 
aigument  is  confined  to  the  copies  of  sunnuds 
supposed  to  have  been  sent  by  Mr.  Dyce 
Sombre   after   the    Begum's    death.     It   is 
hardly  pretended  that  the  Government  ever 
received  from   her  any  document  of  title 
except  a  copy  of  Scindia's  perwanna.    The 
saimuds  sent  to  Mr,  Fraser,  whatever  they 
may  have  been,  were  returned  by  her  mes- 
senger.   Mr.  Forsyth,  on  the  other  hand, 
argued  strongly  that  Government  was  not 
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shown  to  have  received  from  Mr.  Dyce 
Sombre  copies  of  any  documents  correspond- 
ing  with  those  now  relied  upon ;  or,  indeed, 
the  copy  of  any  document  of  title  except 
Scindia's  perwanna.  The  evidence  on  the 
point  is  as  follows:  Mr.  Dyce  Sombre, 
writing  in  the  beginning  of  March  1836  to 
Mr.  Hamilton,  says :  ''  I  beg  to  say  I  have 
already  forwarded  to  you  the  copies  of  the 
sunnuds  by  which  her  late  Highness  held  her 
Jaidad,  and  the  pergunnah  of  Badshapore 
in  Altumgha  assigned  to  ber  by  the  former 
rulers  of  Hindoostan,  being  antecedent  to 
the  British  sway  of  this  adjoining  district/' 
These  words  would  be  grammatically  accu- 
rate, if  nothing  relating  to  Badshapore  but 
a  copy  of  Scindia's  perwanna,  previously 
called  by  the  Begum  in  her  letter  of  1832 
a  sunnud,  had  been  sent.  And  Mr.  Hamilton 
writing  to  Mr.  Hutchinson  (page  116)  says: 
''  I  also  annex  a  copy  of  the  sunnud  refer- 
ring to  Badshapore,  having  in  the  preceding 
sentence  spoken  of  the  sunnuds  relating  to 
Sirdhana."  The  argument  that  he  would 
not  have  applied  the  word  sunnud  to  the 
perwanna  does  not  appear  conclusive.  Their 
Lordships  can  give  no  credit  to  the  alleged 
copy  of  the  letter  set  out  at  p.  29.  It  was 
hardly  pressed  by  Sir  Roundell  Palmer  in 
reply.  But  Mr.  Hamilton's  letters  of  the 
20th  May  1836  (page  169),  and  of  Deccm- 
ber  1836  (page  12 1),  have  been  strongly 
relied  upon  by  the  appellants.  They  were 
written  by  him  as  Collector  of  Meerut, 
with  the  object  of  having  applied  to  the 
back,  rents  of  Sirdhana,  which  was  within 
his  jurisdiction,  a  more  stringent  rule  than 
that  which  his  superiors  were  disposed  to 
apply  either  to  Sirdhana  or  to  Badshapore 
(with  which  he  had  no  official  connection). 
He  draws  a  distinction  between  the  two 
tenures;  treating  Sirdhana  as  Jaidad,  and 
Badshapore,  whether  resumable  or  not,  as 
the  Begum's  personal  Jaghire.  That  this 
was  the  nature  of  the  Begum's  claim  would, 
perhaps,  appear  from  the  copy  of  Scindia's 
perwanna;  but  it  must  be  admitted  that 
these  letters  are,  on  the  whole,  more  consist- 
ent with  the  appellants'  than  with  the  re- 
spondents' theory,  concerning  the  number  and 
nature  of  the  documents  sent  by  Mr.  Dyce 
Sombre. 

One  great  and  unexplained  difficulty^  how- 
ever, touching  the  copies  of  sunnuds  sup- 
posed to  have  been  sent  by  Mr,  Dyce  Sombre 
is  this:  From  what  were  these  copies 
made?  If  from  originals,  where  are  the 
originals?  If  from  other  copies  (and  it  was 
admitted  at  the  bar  that  he  must  be  pre- 
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sumed  to  have  retained  copies  of  whatever 
he  sent),  what  became  of  those  copies  ? 
Mr.  Dyce  Sombre  was  in  correspondence 
with  the  home  authorities  touching  his  claim 
up  to  1843  (page  4).  He  was,  presumably, 
then  in  possession  of  all  the  documentary 
proof  he  ever  had  of  his  title.  He  was 
found  a  lunatic  on  the  30th  of  July  1843, 
and  Mr.  Larkins  was  appointed  his  committee 
in  1844.  There  was  a  faint  suggestion  at 
the  bar  that  his  documents  of  title  were 
lost  or  destroyed  during  his  lunacy.  But 
there  is  not  the  slightest  proof  of  this ;  and 
the  non-production  of  any  such  documents 
in  the  suit  affords  grounds  for  supposing 
that  neither  Mr.  Dyce  Sombre  between 
1836  and  1842,  nor  Mr.  Larkins,  when  he 
took  the  advice  of  counsel  in  1847,  had  any 
copies  of  the  alleged  sunnuds  from  Shah 
Allum ;  and,  if  so,  it  seems  difBcult  to  fix 
the  Government  with  clear  notice  in  1836 
of  the  previous  title  now  sought  to  be  estab- 
lished by  the  copies  procured  from  Delhi  in 

1847- 
Their  Lordships  are  of  opinion  that,  even 

if  the  Government  were  fixed  with  the  notice 
of  the  claim  of  such  title,  it  is  not  to  be 
inferred  that,  because  they  did  not  then  dis- 
pute, they  admitted  its  genuineness.  It  is 
clear  from  all  the  proceedings  that  they  did 
not  profess  to  investigate  the  title.  Their 
position,  throughout,  was  that  the  tenure 
was,  either  in  its  nature  or  by  arrangement, 
resumable  on  the  Begum's  death,  and  they 
resumed  it  when  that  event  happened. 

The  appellants'  case,  however,  presents 
still  graver  difficulties.  When  a  doiibtful 
title  is  in  dispute,  the  first  question  that  sug- 
gests itself  is — when  was  it  first  asserted  ? 
and  has  it  been  continuously  and  consistently 
asserted  ?  In  the  present  case,  it  is  clear  that 
this  particular  title  was  never  asserted  by 
the  Begum  in  her  lifetime,  but  that,  on  the 
contrary,  she  repeatedly  asserted  a  different 
one,  and  acted  in  a  manner  wholly  incon- 
sistent with  the  presumption  of  its  having 
existed.  The  following  is  the  short  summary 
of  the  correspondence  of  the  Begum  in  her 
lifetime  with  the  Government  touching  Bad- 
shapore. 

The  first  mention  of  any  special  title  to 
the  pergunnah  is  to  be  found  in  the  printed 
correspondence  in  Mr.  Seton's  letter  of  the 
24th  February  1808,  when  he  complains  of 
the  attempt  of  the  Begum,  on  the  35th  of 
November  1807,  to  obtain  from  the  King  of 
Delhi  a  new  firman,  granting  this  pergunnah 
as  an  £nam  Altumgha  to  Mr,  George  Dyce 
(the  father  of  Mr.  Dyce  Sombre)  and   his 


descendants.     Mr.  Seton's  statement  as 
the  property  is  that  it  was  bestowed  as 
Jaghire  (which  may  be  a  mere  estate  for  " 
by  Shah  Allum  in  the  thirtieth  year  of 
reign,  which  he  treats  as  corresponding 
1789  A.  D.,  upon  Znffur  Yanb  Khan  ; 
the  Begum  had  obuined  possession  of  it 
that    person's  lifetime,  and   retained 
possession  after  his   death ;  and  had 
obtained  a  new  firman  bestowing  Perigumii 
Jharsa  and  the  town  of  Badshapore,  f< 
the  Jaghire  of  Zuffur  Yanb   Khan,  as 
Altumgha  upon  Mr.  George  Dyce  and  hW 
descendants.  * 

The  Government  of  the  day  objected  to 
this  proceeding,  insisted  that  Badshapoi^ 
like  the  Begum's  possessions  in  the  DoAhj 
would  revert  to  the  East  India  Company  oa 
her  death,  and  was  obviously  determined  ndl 
to  recognize  as  valid  any  grants  of  ihtt 
nature  which  might  be  made  at  that  date  bf 
the  King  of  Delhi ;  but  recommended  that«. 
in  deference  to  the  King  and  to  her,  slit 
should  be  induced  by  friendly  negotiations  )a 
give  up  the  new  sunnud.  The  negotiatio9$ 
for  this  purpose  went  on  till  181 1,  when  Hut 
Begum  did  give  up  the  new  sunnud.  B«t 
the  important  fact  in  this  transaction  is  tiiit 
the  case  she  then  put  forward  (see  her  letter 
of  Ihe  16th  February  181 1,  p.  83)  was  Uie 
following :  *'  I  had,  as  I  still  retain*  a  fira 
conviction  in  my  own  mind  that  the  per- 
gunnah of  Badshapore,  and  the  villages  of 
Bhijapoora  and  Bhudpore,  w^ere  held  as  AU 
tumgha  to  my  late  son,  and  would  conse- 
quently revert  to  my  adopted  son,  Qtx^r%t 
Alexander  David  Dyce,  in  virtue-of  his  mar* 
riage  with  my  granddaughter.  On  this  subject 
doubts  have  arisen  respecting  the  nature  of 
the  grant,  which  is  not  now  to  be  found  ia 
the  family  records.  I  consequently  canaot 
urge  a  positive  right,  but,"  <&c. 

This  letter  contains  most  important  admis* 
sions,  which  are  utterly  fatal  to  the  title 
set  up  in  the  amended  plaint.  It  shows  that 
at  that  time  no  grant  could  be  found; 
furthermore,  it  asserts  "  the  firm  conviction" 
in  the  Begum's  mind  that  Badshapore  was 
held  as  Altumgha  to  her  late  son,  but  that, 
in  consequence  of  doubts  respecting  the  na- 
ture of  the  grant  which  could  not  be  found 
in  the  family-records,  she  could  not  arge 
"  a  positive  right."  Now,  it  is  inconceivable 
that,  if  she  had  obtained  a  grant  to  herself 
from  Shah  Allum,  she  should  not,  at  this 
date  (1811),  have  remembered  it,  and,  remem- 
bering it,  should  not  have  put  it  forward; 
and,  if  such  a  grant  ever  had  existence,  and 
could  not  then  be  found  among  her  familf- 
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IPCorda,  what  reason  can  be  suggested  why 

el  should  not  then  have  applied  to  the 
gisiry  of  the  King  at  Delhi  for  a  copy 

p  In  1825,  after  an  interval  of  fourteen 
liars,  she  proposed  to  surrender  the  Jaghires 
^d  by  her,  including  Badshapore,  a  propo- 
III  which  was  never  carried  into  effect.    She 

Ems  to  have  then  made  no  statement  of  her 
T;  but  the  representation  of  Colonel  Dyce, 
p^  whom  she  was  then  on  bad  terms,  was 
^t  the  sunnud  on  which  the  Jaghire  was 
peld,  whatever  its  effect,  was  in  favor  of 
EZoffur  Yaub  Khan.  Had  the  Begum,  at  that 
lime,  been  in  possession  of  sunnuds  in  her 
l^vn  favor,  superseding  the  grant  to  Zuffur 
Yaub  Khan,  she  would  hardly  have  failed  to 
lyroduce  them. 

I    In  1831,  she  first  expressed  a  desire  that 

itter  Jaghires  should  be  assigned  to  Mr.  Dyce 

iSombre,  whotn  she  designates  as  her  adopted 

[son  and  intended    heir.    In   her  letter   to 

I  Government  she  speaks  of  Badshapore  and 

ite  dependent  villages  as  property  "which 

i&e  deceased  Nawab,  his  grandfather,  was 

possessed  of  on   Altumgha  tenure."     The 

I  Government,    as  before,  appears    to    have 

i  refused  its  assent  to  the  alienation  after  her 

;  death  of  any  of  the  lands  held  by  her  rent- 

i  free,  treating   the   whole   as    revertible    to 

I  Government  after  her  death.    Some  time  in 

■  1832  as  it  is  supposed,  she  made  a  further 

application  to  Government,  by  the  letter  of 

which  the  substance  is  set  forth  at  p.   180  of 

the  Record.     This   letter  is  the  only  one 

which  can  be  taken  to  contain  the  assertion 

of  an  Altumgha  title  to  Badshapore  in  herself. 

She  speaks  of  the  estate  as  "  my  Altumgha," 

and  forwards,  with  some  other  documents,  a 

copy  of  Scindia's  perWanna;  but,  even  in 

this  letter,   when  combating  the  supposed 

objection  of  Government  that  Badshapore  was 

iocladed  in  the  arrangement  made  with  her, 

through  Mr.   Guthrie,  she  says :  *'I  beg  to 

observe  that  the  country  of  the  Doab  only 

is  mentioned   in  it  (Mr.  Guthrie's    letter) ; 

while  the  pergunnah  of  Badshapore  alias 

Jharsa,  my  Altumgha,  and  the  gardens,  &c., 

were  bestowed  on  Nawab  Zuffur  Khan,  the 

eternal  grandfather  of  Mr.  Dyce,  for  his 

expenses,"    This  sentence  would  imply  that 

the  iHle  was  that  of  Zuffur  Yaub   Khan, 

^ugh  the  de/acio  possession  was  hers. 

In  March  1833,  she  again  renewed  the 
attempt  to  get  the  Government  to  consent  to 
*«  tansmlssion  of  this  estate  to  Mr.  Dyce 
Sombre.  The  Government  again  refused  to 
give  its  consent,  treating  the  estate  as  held 
on  a  life  tenure  only.    But  on  this  occasion 


the  Begum  once  more  clearly  (see  p.  184) 
rested  her  claim  upon  an  alleged  Altumgha 
grant  to  Nawab  Zuffur  Yaub  Khan,  and 
referred  to  sunnuds  importing  such  a  grant 
as  being  in  her  possession.  There  was  not 
on  this  occasion  the  slightest  suggestion  of  a 
grant  in  her  own  favor. 

The  discussions,  therefore,  between  the 
Government  and  the  Begum  touching  Bad- 
shapore and  the  tenure  on  which  it 'was  held 
cover  a  period  from  1808  to  1833.  The 
Government,  throughout  that  period,  insisted 
that  her  interest  was  limited  to  her  life,  and 
that,  on  her  death,  the  estate  would  revert  to 
the  State.  The  Begum,  on  three  or  four 
several  occasions,  at  considerable  intervals 
of  time,  contended  that  the  tenure  was 
Altumgha;  sometimes  appealed  to  the  Gov- 
ernment to  continue  it  after  her  death  as  a 
matter  of  favor;  sometimes  attempted  to 
raise  a  claim  as  of  right;  but  on  every 
occasion,  except  perhaps  m  her  ambiguous 
letter  in  1832,  rested  on  the  alleged  grant  to 
the  son  of  Sumroo,  and  never  pretended 
that  that  grant  had  been  superseded  by  the 
sunnuds  in  her  own  favor,  on  which  the 
appellants  now  rely.  Her  letters,  moreover, 
point  to  a  substantial  grant  of  the  estate  to 
Zuffur  Yaub  Khan  in  Altumgha,  and  to  the 
possession  of  it  by  him  under  that  tenure. 
They  are  quite  inconsistent  with  the  case 
made  by  the  Delhi  document,  viz,,  that  the 
Altumgha  grant  to  him  endured  only  three 
months,  and  was  never  perfected  by  posses- 
sion. The  correspondence  also  concerning 
the  pensions  and  the  negotiations  she  entered 
into  on  that  subject  are  wholly  inconsistent 
with  the  theory  that  she  held  or  claimed  to 
hold  Badshapore  in  Altumgha  by  a  valid 
grant  to  herself. 

Sir  Roundell  Palmar  endeavoured  to  meet 
the  strong  presumption  which  this  continued 
course  of  conduct  and  these  repeated  repre- 
sentations on  the  part  of  the  Begum  raise 
against  the  validity  of  the  alleged  sunnuds, 
by  an  ingenious  theory  that  she  may  have 
conceived  that  claims  founded  on  an  alleged 
grant  to  Nawab  Zuffur  Yaub  Khan  would  be 
more  likely  to  find  favor  with  Government 
than  one  founded  on  sunnuds  in  her  own 
favor;  because  they  might  treat  the  latter 
as  superseded  by  the  agreement  of  1805. 
This  suggestion,  which  after  all  is  pure  spe- 
culation, does  not  really  afford  a  probable  ex- 
planation of  her  conduct.  If  an  Altumgha 
Jaghire  had  been  granted  to  Nawab  Zuffur 
Yaub  Khan,  the  Begum  had  virtually  usurp- 
ed his  rights  before  the  cession  of  the  terri- 
tories  west  of  the  Jumna  by  Scindia  to  the 
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East  India  Company.  The  British  Govern- 
ment would,in  no  way,  be  bound,  and  certainly 
would  be  little  disposed  to  recognize,  a 
title  which  had  been  defado  defeated  before 
the  territories  in  question  were  ceded  to  them. 
They  would  be  less  inclined  to  recognize  it 
if  the  title  of  Zuffur  Yaub  Khan  had  been 
of  so  flimsy  a  character  and  short  duration, 
as  the  case  now  made  represents  it  to  have 
been,  and  had  been  dtjure  superseded  by  a 
grant  to  the  fiegum  in  1789.  If  the  case  of 
the  appellants  is  true,  these  circumstances 
might  easily  have  been  ascertained  by 
inquiry  through  the  British  officers  at 
Delhi.  Again,  the  Begum  could  not  make 
title  to  the  estate  through  the  son  of  Sumroo. 
In  seeking  to  transmit  the  estate  to  Dyce 
Sombre,  she  sought  to  transmit  it  as  from 
herself.  It  was,  therefore,  more  natural,  if 
she  had  a  title  in  her  by  valid  sunnuds  from 
Shah  AUum,  that  «he  should  put  forward 
and  rely  on  that  title,  than  that  she  should 
rest  on  the  old  grant  to  Sumroo's  son  which 
she  herself  had  practically  set  aside.  Nor  is 
it  easy  to  explain  why,  in  1807,  she  should 
have  obtained  from  the  Court  of  Delhi  a 
sunnud,  little  likely  to  be  recognized  by  the 
British  Government,  and  founded  on  the 
alleged  title  of  Zuffur  Yaub  Khan,  when,  if 
the  present  case  be  true,  that  title  had  been 
already  superseded  by  a  valid  sunnud  in  her 
own  favor. 

If  the  validity  of  the  documents  on  which 
the  appellants  now  rely  were  supported  by 
strong  and  independent  evidence,  it  might  be 
reasonable  to  endeavour  to  account  for  the 
Begum's  silence  concerning  them  by  theories, 
more  or  less  plausible,  of  the  nature  of  that 
put  forward  by  Sir  Roundell  Palmer.  But  if, 
as  has  been  shown,  the  direct  evidence  in 
favor  of  the  documents  is  weak  and  suspi- 
cious, then  the  presumptions  arising  from 
the  acts  and  cond-uct  of  that  astute  woman 
should  be  allowed  to  have  their  full  and 
natural  weight  against  them. 

The  only  remaining  question  is  what  effect 
is  to  be  given  to  the  perwanna  alleged  to  be 
Scindia's  confirmation  of  the  sunnuds  ?  Can 
it  be  taken  to  supply  the  deficiency  in  the 
proof  of  the  sunnuds,  and  to  establish  or 
corroborate  the  title  of  the  Begum?  It  is 
known  to  have  existed  in  the  Begum's  life- 
time, since  a  copy  of  it  was  sent  by  her  to 
Government  in  1832.  There  is  no  other 
proof,  except  the  seal,  of  its  origin.  And 
the  seal,  if  not  fatal  to  it,  casts  the  greatest 
suspicion  on  this  document.  It  is  pleaded  as 
a  confirmation  by  Madha  Rao  Scindia.  But 
(be  evidence  proves  that;  at  its  date,  Madha 


Rao  Scindia  was  dead.    If,  as  it  has  been 
tended  on  behalf  of  the  appellants,  tbe 
firmation  pleaded  is  to  be  taken  as  a  conl 
ation  by  Dowlut  Rao  Scindia,  the  diffi 
arises  that  the  document  bears  tbe  seal 
his  then  deceased  predecessor.    There 
no  proof  that  this  seal  was  adopted  and 
by  Dowlut  Rao  Scindia,  but  it  was  altem 
to  get  over  the  difficulty  by  a  reference 
the  case  reported  in  loth  Moore's   Ind 
Appeals,  p.   192.     In  that  case  there 
evidence  that  the  seal  of  the  deceased 
dar  had,  in  several  instances  other  than 
in  question,  been  used  after  his  death.  H 
there  is  no  proof  that  Dowlut  Rao  ever 
any    other    instance   used  the  seal   of 
predecessor.     It  is  highly   improbable 
he  should  do  so,  and  it  would  be  dange 
as  well  as  unreasonable,  to  hold  that,  becai 
a  loose  practice  has  been  shown  in  one 
to  have  prevailed  in  the  kutchery  of  a 
gal  zemindar,  it  may  be  inferred  in  another 
that  the  same  practice  prevailed  in  the  Doc- 
bar  of  a  powerful  sovereign  prince.    Their 
Lordships,  therefore,  cannot  treat  the  allegei' 
confirmation  of  the  Begum's  title  by  ti»^ 
Mahratta  prince,  in  1795,  as  established. 

Weighing,  then,  the  direct  evidence  is 
favor  of  the  sunnuds,  weak  and  suspidoot 
as  it  is,  against  the  presumptions  arising  from 
the  non-production  of  the  original  sunoiid» 
and  the  failure  to  account  for  it,  and  agaimt 
the  still  stronger  presumptions  arising  fiM 
the  acts,  representations,  and  conduct  of  the 
Begum  in  her  lifetime,  their  Lordships  have 
come  to  the  conclusion  that  the  appellants 
have  failed  to  establish  tbe  title  which  thev 
have  set  up.  To  decree  in  favor  of  a  titk 
to  an  hereditary  and  transmissible  lakheraj 
estate,  on  evidence  so  untrustworthy,  wooli 
be  contrary  to  the  long-established  praaice 
of  the  courts  in  India ;  and  such  a  decisioa 
would  be  a  dangerous  precedent. 

The  proceedings  in  this  case  undoubtedly 
disclose  many  things  which,  in  their  Lord- 
ships' opinion,  are  to  be  regretted.  It  is 
particularly  to  be  regretted  that  the  Govern- 
ment did  not,  in  some  way  or  other,  investi- 
gate the  title  of  Mr.  Dyce  Sombre  in  1836 
as  a  question  of  right,  instead  of  dealing 
with  it  by  an  act  of  power.  It  is  to  be 
regretted  that  in  1849  they  did  not  fairly  tiy 
the  question  of  title,  instead  of  meeting  it 
by  a  plea  of  the  Statute  of  Limitations.  But, 
after  the  fullest  consideration  of  the  case, 
and  with  every  desire  to  give  to  the  appel- 
lants the  benefit  of  any  inference  which  may 
be  legitimately  drawn  from  the  circuffl* 
3tances  of  this  protracted   litigation,  their 
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dships  see  no  grounds  for  believing  that, 
the  cause  had  been  tried  in  1836  as  an 
inary  resumption-suit  under  the  Regula- 
s,Mr.Dyce  Sombre  would  not  equally  have 
led  to  show  a  good  title  to  an  Altumgha 
ure  in  the  Begum.  If  it  were  necessary 
Lhelr  Lordships  to  express  an  opinion  of 
nature  of  the  Begum's  interest  in  Bad- 
pore,  they  would  incline  to  the  opinion 
her  persistent  statement  of  there  having 
some  grant  to  Zuffur  Yaub  Khan  was 
without  foundation ;  that  she  had  in  some 
y  usurped  his  interest  when  she  got  undis- 
ted  command  of  the  troops ;  and  that  the 
tish  power  found  her  in  the  enjoyment 
the  estate^  and  left  her  so  during  her 
e.  Any  such  opinion,  however,  must  be, 
re  or  less,  matter  of  speculation.  For 
determination  of  this  appeal,  it  is  suffi- 
t  to  say  that  the  appellants  have,  in 
ir  Lordships'  judgment,  wholly  failed  to 
ve  the  fourth  and  sixth  of  the  issues 
tied  in  the  cause,  and,  therefore,  to  establish 
e  title  pleaded  by  them;  and  their  Lord- 
ips  have  come  to  the  conclusion  that  the 
peal  in  this  suit  ought,  on  this  ground, 
'to  be  dismissed,  and  the  decrees  of  the  Indian 
Courts  affirmed,  and  their  Lordships  will 
advise  Her  Majesty  accordingly. 

In  "the  Arms  suit,"  their  Lordships  are 
ii  opinion,  for  the  reasons  already  given  in 
the  Badshapore  suit,  that  the  seizure  of  those 
arms  and  stores  was  not  an  act  of  State,  but 
an  act  douQ  as  under  a  supposed  legal  right 
en  the  resumption  of  the  Jaidad  upon  the 
Begum's  deaih.  They  think  that  the  evi- 
dence shows  that  the  arms  and  stores  were 
purchased  by  the  Begum,  and  that  there  is 
no  authority  or  evidence  to  show  that  those 
who  hold  by  Jaidad  are  not  entitled  to  things 
so  purchased.  They  are  entitled  to  all  the 
rents  on  performance  of  a  certain  duty,  which 
duty  ceases  on  their  death,  and  the  next 
Jaidadar  would  be  bound  to  provide  arms  by 
virtue  of  his  tenure. 

Their  Lordships  think  the  decree  in  this  suit 
should  declare  the  appellant  entitled  to  recover 
from  the  Government  of  India  the  value 
of  the  arms  and  military  stores  seized,  with 
interest  on  such  value,  from  the  date  of 
Seizure,  at  the  ordinary  rate  of  12  per  cen- 
tum per  annum ;  and  that,  unless  the  parties 
Agree  to  name  a  sum  as  representing  such 
value,  or  agree  to  refer  to  arbitrators  in  this 
country  the  question,  what,  at  the  date  of 
the  seizure,  was  the  value  of  the  articles 
Mized,  the  case  must  be  remitted  to  India, 
with  instructions  to  the  Court  there  to  ascer- 
tain such  value,  and  give  a  decree  accord- 


ingly. Her  Majesty's  order  on  this  appeal 
may  be  suspended  until  the  parties  shall 
come  to  a  conclusion  as  to  the  course  to  be 
pursued.  The  costs  in  India  of  each  suit 
will  follow  the  result;  and  their  Lordships 
think  that  each  party  should  bear  their  own 
costs  of  these  appeals. 


The  5th  July  1872. 

Present : 

The  Right  Hon'ble  Sir  James  W.  Colvile, 
Lord  Justice  James,  Lord  Justice  Mellish, 
Mr.  Justice  VVilles,  Sir  Montague  E. 
Smith,  Sir  Robert  P.  Collier,  and  Sir 
Lawrence  Peel. 

Hindoo  Law  of  laberitance^Gifts  inter  vivos 
and  by  will  —  Coastructioa  —  Estates-tail-^ 
Donees  in  existence— Life-interest— Mainte- 
nance. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Jotendrom^hun  Tagore  and  another 

versus 
Ganendromohun  Tagore. 

The  distinctioQ  adopted  by  the  law  of  England  in 
the  course  of  inheritance  between  inheritable  freeholds 
and  personalty  is  not  known  in  Hindoo  Law. 

According  to  the  Hindoo  Law  of  Inheritance  (un- 
like the  law  of  England),  the  heir  or  heirs  are  selected 
who  are  m^st  capable  of  exercising  those  religious  rites 
which  are  considered  to  be  beneficial  to  the  testator. 

A  gift  inter  vioos  or  by  will  cannot  prevail  against  the 
Law  of  Inheritance. 

A  benignant  construction  should  be  used  in  the  case  of 
transfers  by  gift,  the  real  meaning  of  the  document 
being  enforced,  if  it  can  be  reasonably  ascertained  from 
the  language  used. 

All  estates  of  inheritance  created  by  gift  or  will,  so  far 
as  they  are  iaconsistent  with  the  Hindoo  Law  of  Inherit- 
ance, are  void  as  such,  and  no  person  can  succeed  there- 
under as  heir  to  the  estates  described  in  terms  which  in 
English  law  would  designate  estates-tail. 

A  person  capable  of  taking  under  a  will  must  be  such 
a  person  as  can  take  a  ^ift  tnieF  vivos,  and,  therefore^ 
must,  either  in  fact  or  m  contemplation  of  law,  be  in 
existence  at  the  death  of  the  testator. 

Trusts  of  various  kinds  have  been  recognised  and 
acted  on  in  India  in  many  cases. 

Under  the  guise  of  an  unnecessary  trust  of  inheritance, 
a  testator  cannot  indirectly  create  beneficiary  estates 
of  a  character  unauthorized  by  law,  and  which  could  not 
directly  be  given  without  the  intervention  of  the  trust. 

A  trust  cannot  be  said  to  fail,  because  one  of  the 
trustees  had  renounced  or  had  not  acted,  where  a  wilt 
distinctly  provides  for  the  case  of  a  trustee  not  acting, 
and  gives  a  directing  power  to  fill  up  the  number  of 
trustees  when  required. 

Having  regard  to  the  principles  above  laid  down,  the 
Privy  Council  held  that  Jotendromohun  Tagore  was 
beneficially  entitled  to  a  life-interest  under  the  will  in 


*  From  the  iud^^m^nt  of  Sir  Barnes  Peacock,  C.J.| 
apd  Normani  J .,  aated  26th  May  1S62. 
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the  real  property,  and  also  in  the  personalty  or  the  fund 
into  which  the  personalty  was  to  be  converted  after  the 
falUnfiT  in  and  satisfaction  of  the  leg^acies  and  annui- 
ties; that, upon  the  failure  or  determination  of  such  life- 
interest,  the  beneficial  interest  in  the  said  real  and 
personal  property  was  vested  in  the  plaintiff  Ganendro- 
mohun  Ta|;rore  as  heir-at-law;  and  that  the  marriage 
gift  of  a  primd  facie  adeouate  income  to  the  plaintiff 
was  a  suHicient  provision  (or  maintenance. 

These  were  consolidated  cross  appeals 
from  a  decree  of  the  High  Court  of  Judica- 
ture in  Bengal  (Appellate  side),  disposing  of 
numerous  questions  touching  the  right  of 
succession  to  valuable  property,  partly  an- 
cestral and  partly  acquired,  of  the  late 
Honourable  Prosonocoomar  Tagore,  a  Hindoo 
inhabitant  of  Calcutta,  who  died  on  the  30th 
of  August  186S,  leaving  his  only  son,  the 
plaintin,  and  two  widow  daughters,  with  six 
grandchildren,  the  children  of  daughters, 
him  surviving. 

The  defendants  are  three  of  the  trustees 
and  executors  under  the  will  of  Prosono- 
coomar, dated  the  loih  of  October  1862, 
together  with  the  persons  in  existence  who 
claim  a  beneficial  interest  under  the  will, 
other  than  legacies  and  annuities  (which  are 
not  disputed).  The  trustees  and  executors 
are  Opendromohun  Tagore,  Jotendromohun 
Tagore,  and  Doorgapersaud  Mookerjee. 

Jotendromohun  Tagore  is  named  as  the 
iirst  tenant-tor-lile,  and  he  had,  and  has,  no 
son. 

The  defendant  Sourendromohun  Tagore 
(named  in  the  will  Shooshendromohun 
Tagore)  is  also  named  as  tenant-for-life. 

The  defendant  Promodecoomar  Tagore  (a 
minor)  is  the  son  of  Sourendromohun  Tagore, 
and  was  born  in  the  lifetime  of  the  testator. 
He  is  described  as  tenant-for-life. 

The  remaining  defendant,  Suteendurmohun 
Tagore  (a  minor)  is  the  grandson  of  Lullit- 
mohun  Tagore,  who  was  dead  at  the  date  of 
the  will.  He  was  born  in  the  lifetime  of  the 
testator.  His  father  and  grandfather  died 
before  the  testator.  If  the  will  be  valid,  he 
is  entitled  to  an  estate-in-tail  male. 

It  does  not  appear  that  any  other  person 
beneficially  interested  is  in  existence.  The 
fourth  trustee  has  not  acted,  though  he  does 
not  appear  to  have  renounced.  No  question 
as  to  parties  has  been  raised,  except  as  to  the 
alleged  want  of  any  description  of  the  capa- 
city in  which  Jotendromohun  Tagore  has 
been  sued.  This  latter  point  was  not  argued 
before  their  Lordships,  and  they  see  no  reason 
for  doubting  that  the  High  Court  rightly 
overruled  it. 

The  will  provided  for  the  testator's  daugh- 
ters and  grandchildren,  but  made  no  provi- 
sion for  the  plaintiff,  stating  that  he  bad  been 


already  provided  for  in  the  testator's  lifetii 
That  provision  was  made  by  nuptial  gift 
the  occasion  of  the  plaintiff*s  marriage  in 
year  1843,  when  there  was  settled  upon  hii 
absolutely,  by  his  father,  a  zemindary,  wl 
then  fetched  7,000  rupees  per  annum, 
the  present  value  of  which  the  plaintiff  d( 
not  sute.     Upon  the  death  of  the  plaintiS'i 
first  wife,  his  father  also  paid  him  the 
of  her  jewels,  to  which  he  laid  claim. 

The  explanation  of  the  exclusion  of 
plaintiff  from  any  further  provision  by 
will  is  supplied  by  the  fact  that  he  had 
come  a  Christian  in  the  year   1851. 
proceedings  of  exclusion  or  degradation 
however,  followed  or  been  attempted.    X< 
does  any  such  question  arise  as  was  disct 
in  Abraham  v.  Abraham*  (9  Moore,  P.  C 
195)1  as  to  the  law  applicable  to  the  convert*i 
own  property,  or  as  to  the  personal  reUxi< 
of  him  and  his  family.    The  Ad  XXL 
1850  appears  to  their  Lordships  to  be  conj 
elusive  to  show  that  this  change  of  religii 
does  not  affect  the  plaintiff's  right  o£  inl 
ance  or  suit. 

As  the  present  litigation  turns  upon  tb< 
validity  of  the  will,  it  will  be  convenient 
state  its  effect,  citing  in  terms  those  parts 
it  which  call  for  interpreution.     It  was  ii 
the  English  language. 

After  reciting  that  the  testator  had  acquir^ 
ed  in  severalty  large  estates,  both  real 
personal,  partly  ancestral,  but  for  the 
part  by  his  personal  industry,  and  that 
testator  had  already  made  such  provision 
his  son  Ganendromohun  Tagore  (the  plaimif 
as  he  considered  sufficient,  and  that  Gan( 
dromohun    Tagore    would    "  take    noihii 
whatever  under  the  will,''  it  purports  to  gi\ 
all  the  testator's  property  to  four  trustees, 
whom    Jotendromohun    Tagore    was   one 
"  their  heirs,  executors,  administrators,  r^ 
presentatives,  and  assigns,"  upon  trust. 

As  to  the  personalty  (except  jewels,  &c., 
in  the  personal  use  of  members  of  his  family, 
and  such  jewels,  <S:c.,  as  **  the  person  or  per- 
sons for  the  time  being  beneficially  interested 
in  the  real  estate  or  the  income,  or  snrplas 
income  thereof,  shall  wish  to  retain  for  his 
and  their  own  use")  to  pay  funeral  expenses, 
debts,  and  ordinary  legacies  within  a  year 
after  his  death,  and  to  sell  and  to  convert 
the  rest  into  money  and  securities,  and 
invest  the  proceeds  in  the  name  of  the 
trustees,  with  power  to  change  the  securities. 

To  pay  annuities  afterwards  given  (except 
1,000  rupees  a  month  afterwards  given  for 

•  I  W.  R  ,  P.  C,  I }  Suth.  P.  C.  Cases  501. 
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rorship)  and  legacies  payable  after  the  in- 
mBtment,  and, 

*'  After  payment  of  such  annuities  and 
legacies,  do  and  shall  pay  the  surplus  unex- 
pMended  of  the  said  interest,  dividends,  and 
innaal  proceeds  unto  the  person  or  persons 
vbo,  for  the  time  being,  shall,  under  the 
limitations  and  directions  hereinafter  contain- 
ed and  expressed,  be  entitled  to  the  beneficial 
enjoyment  of  my  real  property,  or  of  the 
rents  and  protits  or  surplus  rents  and  profits 
Ibereof ;  and  so  soon  as  all  of  the  said  annu- 
ities and  legacies  shall  have  fallen  in  and  been 
ially  paid  and  satisfied,  do  and  shall  stand 
possessed  of  and  interested  in  the  said  trust, 
moneys,  and  securities,  and  the  interest, 
dividends,  and  annual  proceeds  thereof,  in 
tnist  absolutely  for  the  person  or  persons 
entitled  under  the  limitations  and  directions 
hereinafter  contained  and  expressed,  to  the 
.beneficial  or  absolute  enjoyment  of  my  said 
I  teal  property  ;*' 

And  as  to  "  realty  or  immoveable  property," 
or  of  the  nature  of  realty,  '*  to  apply  the 
profits  in  aid  of  the  income  of  the  personalty 
in  payment  of  debts,  legacies,  and  annuities  ;" 
To  pay  I, GOO  rupees  a  month  for  the 
worship  of  idols ; 

And  the  residue  '*  to  the  person  or  persons*' 
for  the  time  being  entitled  to  the  beneficial 
enjoyment  of  the  real  estate  under  the  sub- 
sequent directions  of  the  will  '^  for  the  absolute 
use  of  such  person  or  persons  respectively," 
Bod  the  will  desires  that  the  "  trustees  or  trus- 
tee  shall  bold  the  said  real  estate  generally 
for  the  use  and  benefit  of  such  lastmentioned 
person  or  persons  for  the  time  being,  so  far  as 
is  consistent  with  the  trusts  and  provisions  "  of 
the  will ;  that,  after  payment  of  expenses  of 
management,  the  person  or  persons  for  the 
time  being  entitled  to  the  beneficial  enjoyment 
of  the  real  property,  or  of  the  income,  or  sur- 
plus thereof,  should  receive  2,50^  rupees  a 
month,  and  that  the  legacies  and  annuities 
should  be  paid  gradually  out  of  the  balance, 
with  mteresc  at  5  per  cent.     The  will  then 
directs  as  follows : — 

"  And  so  soon  as  all  the  legacies  and  annu- 
ities (save  and  except  the  said  sum  of  1,000 
rupees,  for  the  worship  of  the  said  idols), 
given  by  this  my  will,  shall  have  fallen  in  or 
been  paid  and  fully  satisfied,  then  in  trust 
forthwith,  to  convey  the  said  real  estate  and 
premises  unto  and  to  the  use  of  the  person 
who  shall,  under  the  limitations  and  directions 
herein  contained,  be  entitled  to  the  beneficial 
interest  therein,  with  and  subject  to  such  and 
thelrkc  Umitations,  provisions,  and  directions, 
as  are  hereinafter  contained  and  expressed,  of 


and  concerning  the  said  real  estate,  so  far  as 
the  then  conditions  of  circumstances  will  permit 
and  so  far  (but  so  far  only)  as  such  limitations 
or  directions  can  be  introduced  into  any  deed 
of  conveyance  or  settlement  without  infringing 
upon  or  violating  any  law  against  perpetuities 
which  may  then  be  in  force,  and  apply  to  the 
said  real  estate  or  the  conveyance  or  settlement 
of  it  as  last  aforesaid  (if  any  such  law  there 
shall  be)." 

All  the  gifts,  <&c.,  in  the  will  are  declared  to 
be  subject  to  the  bequest  to  the  trustees,  and 
to  the  provisions  and  declarations  with  re- 
ference thereto. 

The  will,  then,  after  reciting  that  the 
testator's  father  had  established  certain  idols 
at  Molla  Johur,  and  had  given  a  talook  to 
supply  the  means  for  their  worship,  and  that 
such  provision  was  insufficient,  gives  the  1,000 
rupees  before  mentioned,  per  month,  for  the 
purposes  of  the  worship. 

Provisions  follow  for  the  members  of  his 
family,  other  than  the  plaintiff  by  annuities 
and  legacies,  to  vest  upon  the  testator's  death. 
Then  follow  provisions  for  servants,  for  chari- 
ties, and  for  founding  the  Tagore  Law  Pro- 
fessorship. 

The  will  then  disposes  of  the  real  property 
as  follows  : — 

"  An  J  whereas  I  am,  amongst  other  pro- 
perty, possessed  of  and  entitled  to  a  zemindary 
talook,  called  Pergunnah  Patleadah,  and  Kis- 
mut  Patleadah,  in  Zillah  Rungpore,  subject  to 
an  annual  consolidated  jumma,  payable  to 
Government,  of  Rupees  40,555-13-3,  and  I 
am  also  possessed  of  and  entitled  to  other 
estates  and  property  in  Zillah  Rungpore  and 
other  districts,  and  also  to  a  ghaut,  which  I 
have  erected  and  built  on  the  river  bank  side 
of  the  Strand  Road  in  Calcutta,  and  also  to 
land  and  buildings  opposite  thereto,  abutting 
on  and  near  to  the  said  road,  and  also  to 
the  Boitakhannah  house,  land,  and  premises, 
where  I  usually  reside,  and  also  to  various 
other  parcels  of  real  estate.  And  whereas  the 
frequent  division  and  sub-division  of  estates 
in  Bengal  is  injurious  alike  to  the  families  of 
zemindars  and  to  the  ryots  who  are,  in  con- 
sequence, oppressed  by  numerous  and  needy 
landlords  having  conflicting  interests,  whence 
arise  disputes  and  litigations.  And  whereas 
I  have  bestowed  much  time  and  money  on 
the  improvement  of  my  estates,  and  of  the 
condition  of  the  ryots  and  tenans  thereof, 
and  I  am  desirous  that  such  improvements 
should  continue  to  go  on,  and  should  not  be 
interrupted  by  any  division  of  the  said 
estates  or  disputes  concerning  the  same. 
Now,  therefore,  I  give  and  devise  (subject 
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always  to  the  devise  to  the  said  Romanauth 
Tagore,  Opendromohun  Tagore,  Jotendro- 
mohunTagore,  and  Doorgapersaud  Mool;erjee 
hereinbefore  contained)  all  the  real  pro- 
perty of  what  particular  tenure,*  nature,  or 
kind  soever,  and  also  library,  horses,  car- 
riages, farm-yard,  furniture  of  the  Boita- 
khannah,  jewels,  gold  and  silver  plates,  &c., 
which  I  shall,  at  the  time  of  my  death,  be 
possessed  of  or  entitled  to,  to  and  for  the 
following  uses,  and  subject  to  the  following 
provisions  and  declarations,  that  is  to  say: 
Unto  and  to  the  use  of  the  said  Jotendro- 
mohun  Tagore,  for  and  during  the  term  of 
his  natural  life;  and  from  and  after  the 
determination  of  that  estate,  to  the  use  of 
the  eldest  son  of  the  said  Jotendromohun 
Tagore,  who  shall  be  born  during  my  life  for 
the  life  of  such  eldest  son ;  and,  after  the 
determination  of  O^at  estate,  to  the  use  of  the 
first  and  other  sons  successively  of  the  said 
eldest  son  of  the  said  Jotendromohun  Tagore, 
according  to  their  respective  seniorities,  and 
the  heirs  male  of  their  respective  bodies 
issuing  successively;  and,  upon  the  failure 
or  determination  of  that  estate,  to  the  use  of 
the  second  and  other  sons  of  the  said  Joten- 
dromohun Tagore,  who  shall  be  born  during 
my  life  successively,  according  to  their  re- 
spective seniorities,  for  the  life  of  each  such 
sons  respectively;  and,  upon  the  failure  or 
determination  of  that  estate,  to  the  u«e  of 
the  first  and  other  sons  successively  of  such 
second  or  other  sons  of  the  said  Jotendro- 
mohun Tagore  and  the  heirs  male  of  their 
respective  bodies  issuing,  so  that  the  elder  of 
the  sons  of  the  said  Jotendromohun  Tagore 
born  in  my  lifetime,  and  his  first  and  other 
sons  successively,  and  the  heirs  male  of  their 
respective  bodies  issuing,  may  be  preferred 
to,  and  taken  before^  the  younger  of  the  sons  of 
the  said  Jotendromohun  Tagore  born  in  my 
lifetime,  and  his  and  their  respective  first  and 
other  sons  successively,  and  the  heirs  male 
of  their  respective  bodies  issuing;  and,  after 
the  failure  or  determination  of  th&  uses  and 
estates  hereinbefore  limited,  to  the  use  of 
each  of  the  sons  of  the  said  Jotendromohun 
Tagore  who  shall  be  born  after  my  death 
successively,  according  to  their  respective 
seniorities,  and  the  heirs  male  of  their  respect- 
ive bodies  issuing,  so  that  the  elder  of  such 
sons  and  the  heirs  male  of  his  body  may  be 
preferred  to,  and  take  before,  the  younger 
of  such  sons  and  the  heirs  male  of  their  and 
his  respective  bodies  issuing ;  and,  after  the 
failure  or  determination  of  the  uses  and  estates 
hereinbefore  limited,  then  to  the  use  of 
Shooshendromohun  Tagore,  the  second  son 


of  my  brother  Hurracoomar  Tagore,  for  thC; 
term  of  his  natural  life  ;  and,  after  the  failaie; 
or  determination  of  that  estate — " 

Then  to  the  sons  of  Sourendromohat 
Tagore  and  their  sons  and  the  heirs  male  fl| 
their  body  respectively,  in  like  manner asfalj 
Jotendro's,  and,  after  the  failure  or  determiiaH 
tion  of  the  said  several  estates  and  uses,  td 
the  first  an'd  other  sons,  and  their  sons,  aal 
the  heirs  male  of  their  boiy  of  LuUitmolMwl 
Tagore  successively,  and  respectively  it] 
like  manner  as  in  the  case  of  the  sonsof  Jot*! 
endro  and  Sourendro.  Like  limttaitoas  »\ 
to  other  persons,  as  to  which  no  fartber^ 
question  arises.  | 

Then  follows  a  provision  that  adopted  S3ilj 
shali  be  deemed  sons  of  the  body  wiihia  tkj 
will,  but  be  postponed  to  aciual  issue  of  thi 
body.  I 

The  will  then  contains  a  special  provisioil 
for  preserving  strictly  the  character  of  the 
estates  of  inheritance  which  it  proposes  »' 
create,  as  follows  : — 

*'  And  I  declare  that,  in  the  construction  of 
this  my  will,s  ons  by  adoption  shall  always  be 
deemed  younger  than,  and  be  postponed  to, 
sons  who  are  the  issue  of  the  body  of  their 
father,  and  that  the  elder  line  shall  always  be 
preferred  to  the  younger,  and  that  e?erT 
elder  son  of  each  heir  in  succession  by  d^ 
scent,  and  failing  descent,  by  adoption,  anJ 
his  issue  or  heir  male  by  descent,  and  failing 
descent  by  adoption,  shall  be  preferred  to 
every  younger  son  and  his  issue  or  heir  malcby 
descent  or  adoption,  to  the  exclusion  of  females 
and  their  descendants,  and  to  the  exclusion  ; 
of  all  rights  and  claims  for  provision  or 
maintenance  of  any  person,  male  or  female, 
out  of  the  estate." 

It  next  provides  that  such  estates  of  in- 
heritance shall  not  be  alienable,  as  follows  :— 

**  And  I  declare  my  will  and  intention  to  be 
to  settle  and  dispose  of  my  estate  in  manner 
aforesaid  as  fully  and  completely  as  a  Hindoo 
born  and  resident  in  Bengal  may  give  or  con- 
trol the  inheritance  of  his  estate,  or  a  Hindoo 
purchaser  may  regulate  the  conveyance  or 
descent  of  property  purchased  or  acquired  br 
"him,  and  not  subject  to  any  law  or  custom « 
England,  whereby  an'entail  may  be  barred, 
affected,  or  destroyed." 

Then  follows  a  proviso  for  cesser  and  limi- 
tation over  of  the  estates,  whether  for  life  ^^ 
inheritance,  in  case  of  any  part  of  ^^^ 
being  permitted  by  any  holder  "  to  be  sold  w'" 
arrears  of  Government  revenues,  or,  in  ^ 
of  failure,  to  keep  up  in  a  due  state  of  i«P*'^' 
and  to  use  as  his  residence  in  Calcutta/  me 
testator's  house  and  furniture,  &c.,  in  '^^"^ 
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ase  the  person  next  in  succession  is  to  take 
s  in  case  of  death. 

Then  follows  a  power  to  improve  and  to 
oake  leases  for  twenty  years  without  fine, 
ind  with  power  of  re-entry. 

The  renaainder  of  the  will  consists  in  di- 
cctions  to  the  trustees  as  to  management  and 
I  power  of  appointment  of  new  trustees  in 
tase  of  death,  refusal,  or  incapacity,  and  it 
appoints  the  trustees  to  be  executors,  and 
i5ives  certain  powers  to  "  the  acting  executors 
or  executor." 

There  are  two  codicils.  The  first  makes 
further  provision  for  the  children  of  a 
daughter  It  speaks  of  the  testator's  "  trus- 
tees or  trustee."  The  second  revokes  that 
portion  of  the  will  which  relates  to  worship 
and  charity,  which  it  states  to  have  been 
Otherwise  provided  for  by  the  testator. 

The  plaint,  after  stating  these  facts, 
alleges  that  the  trustees  and  executors  have, 
against  the  directions  in  the  will,  improperly 
sold  or  disposed  of  a  portion  of  the  corpus 
of  the  personal  estate,  consisting  of  com- 
pany's paper,  and  that  there  is  danger  of 
fntare  waste. 

The  plaint  prays  in  substance  that  it  be 
declared : — 

1.  That  the  plaintiff,  as  only  son  and  heir- 
at-law,  is  entitled  to  represent  the  estate. 

2.  That  the  testator  had  no  absolute  power 
of  disposition,  especially  of  ancestral  estate. 

3-  That  the  trusts  as  to  the  residue,  after 
payment  of  the  testamentary  expenses,  lega- 
cies, and  annuities,  are  void,  or  at  least  void, 
^ve  so  far   as   they   give    Jotendromohun 
Tagore  a  life-interest,  and  that  plaintiff   is 
entitled  after  Jotendromohun  Tagore's  death. 
4.  That  the    plaintiff    is    entitled   to    an 
account  of  the  property,  and  a  declaration  of 
Uie  rights  of  the  parties,  and  incidental  relief 
by  receiver,  injunction,    and   otherwise   for 
securing  his  interest,  and  an  adequate  main- 
|enance,  if  he  be  not  declared  entitled  to  an 
immediate  interest,  and 
S-  For  further  relief. 

Jhe  answer  of  the  trustees  and  executors 
3^d  that  of  Sourendromohim  Tagore  admit 
^ne  main  facts,  with  some  qualifications  not 
^  present  material ;  and  that  of  the  trustees 
*na  executors  denies  that  they  have  impro- 
perly disposed  of  the  estate.  They  submit 
^^n  the  will  is  valid,  and  ask  for  proper  de- 
claraiions  and  directions. 

*ae  infant  defendants  respectively  pray 
\^C      "giits,  if  any,  may  be  protected  by 
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The  following  issues  were  settled  by  the 
High  Court : — 

^^  Fir  si, — Does  the  plaint  disclose  any 
cause  of  action  ? 

"  Second, — Did  the  testator  die  intestate 
with  respect  to  any,  and  what,  portion  of  his 
estate  ? 

"  Third, — Was  any,  and  what,  part  of  the 
immoveable  property  of  the  testator  ancestral 
estate  and,  if  so,  had  the  testator  power  to 
dispose  thereof  by  will  ? 

"  Fourth, — Are  any,  and  which,  of  the  gifts 
or  limitations  contained  in  the  will  and 
codicils  ot  the  testator  void  in  law } 

"  Fi/ih. — What  are  the  rights  of  the  parties 
respectively  under  the  will  and  codicils? 

"  Sixth, — Whether  the  plaintiff  is  entitled 
to  any,  and  what,  maintenance  out  of  the 
estate  of  the  said  testator  ? 

"  Seventh, — Whether  the  executors,  defend- 
ants, have  misapplied  any,  and  what,  portion 
of  the  testator's  estate  ?'' 

At  this  stage,  the  cause  was  heard  before 
the  High  Court  (Ordinary  Original  Civil 
Jurisdiction),  and  the  learned  Judge,  Mr. 
Justice  Phear,  dismissed  the  plaint. 

Upon  appeal  before  the  High  Court 
(Appellate  Jurisdiction),  present  Chief  Justice 
Peacock  and  Mr.  Justice  Norman,  it  was 
decreed  : — 

(a.)  That  the  decree  of  the  lower  Court 
be  reversed. 

{b.)  That  the  plaint  in  this  suit  does 
disclose  a  cause  of  action. 

{c.)  That  Prosonocoomar  Tagore,  the 
testator  in  the  pleadings,  did  die  intestate  as 
to  certain  portions  of  his  property. 

(</.)  That  part  of  the  immoveable  property 
of  the  said  testator  was  ancestral  estate,  and 
that  he  had  a  right  to  dispose  thereof  by  will. 

{e,)  That  the  plaintiff  is  not  entitled  to 
any  maintenance. 

{/.)  That  the  devises  and  gift  to  Joten- 
dromohun Tagore  for  life  are  valid,  and  that 
(subject  to  debts,  legacies,  and  annuities),  he 
is  entitled,  during  his  life  to  the  beneficial 
enjoyment  of  the  real  property,  and  that  he 
is  entitled,  until  the  legacies  and  annuities 
s\^all  fall  in  and  be  satisfied,  to  receive  the 
sum  of  2,500  rupees  a  month  out  of  the  net 
rents  of  the  immoveable  property,  and  also 
the  surplus  rents  of  the  said  immoveable 
property,  and  the  unexpended  surplus  of  the 
interests,  dividends,  and  annual  proceeds  of 
the  moveable  property  which  shall,  from  time 
to  time,  remain  unexpended. 

{g,)  That  the  said  Jotendromohun 
Tagore  is  entitled  for  life  to  use  and  enjoy 
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the  library,  jewels,  and  other  personal  pro- 
perty directed  to  go  with  the  real  estate. 

{h,^  That  it  is  not  necessary  to  come  to 
any  further  finding  upon  the  residue  of  the 
fourth  issue,  or  to  make  any  declaration  of 
rights  so  far  as  they  relate  to  the  immoveable 
property  or  to  any  portion  of  the  rents  there- 
of, or  as  to  the  surplus  income  of  the  per- 
sonalty, so  long  as  the  debts,  legacies,  and 
annuities  are  unsatisfied. 

(?'.)  That  the  trust  as  to  the  personal 
estate,  after  the  annuities  and  legacies  given 
by  the  will  shall  have  fallen  in  and  been  fully 
satisfied,  is  void  and  invalid,  and  that  the 
beneficial  interest  in  such  personal  estate  is 
vested  in  the  plaintiff,  as  the  heir  and  re- 
presentative of  the  said  testator, 

{k.)  That  the  executors  and  trustees  are 
bound  to  render  to  the  plaintiff  an  account. 

(/.)  And  after  disposing  of  the  costs,  it 
was  ordered  and  decreed  : 

{m.)  That  the  case  be  remanded  to  the 
lower  Court,  with  a  request  that  it  will  try 
the  sixth*  issue,  and  return  its  finding  there- 
on, with  the  evidence,  to  the  Appellate 
Court. 

Thereupon,  appeals  were  preferred  to  Her 
Majesty  in  Council  by  the  plaintiff,  by  Jo- 
tendromohun  Tagore,  and  by  Sourendromo- 
hun  Tagore,  respectively,  which  have  been 
consolidated,  and  the  case  was  argued  before 
this  Board,  when  their  Lordships  adjourned 
the  hearing  in  order  to  allow  the  defendant, 
Suteendurniohun  Tagore,  who  was  not  repre- 
sented on  the  argument,  the  opportunity  of 
being  heard.  Of  that  opportunity,  he  has 
not  availed  himself,  and  the  case  is  ripe  for 
judgment. 

The  questions  presented  by  this  case  must 
be  dealt  with  and  decided  according  to  the 
Hindoo  law  prevailing  in  Bengal,  to  which 
alone  the  property  in  question  is  subject. 
Little  or  no  assistance  can  be  derived  from 
English  rules  or  authorities  touching  the 
transfer  of  property  or  the  right  of  inherit- 
ance or  succession  thereto.  Various  compli- 
cated rules  which  have  been  established  in 
England  are  wholly  inapplicable  to  the  Hindoo 
system,  in  which  property,  whether  moveable 
or  immoveable,  is,  in  general,  subject  to  the 
same  rule  of  gift  or  will,  and  to  the  same 
course  of  inheritance.  The  law  of  England, 
in  the  absence  of  custom,  adopts  the  law  of 
primogeniture  as  to  inheritable  freeholds,  and 
a  distribution  among  the  nearest  of  kin  as  to 
personalty — a  distinction  not  known  in  Hindoo 
law.     The   only  trace  of  religion  in  the  his- 

*  Intended  for  the  seventh. 


tory  of  the  law  of  succession  in  Cn^land 
the  trust  (without  any  beneficial  interesj 
formerly  reposed  in  the  Church  to  administe 
personal  property  (Tyler  v.  Walford,  5  Moor? 
P.  C,  304).  In  the  Hindoo  Law  of  Inherit 
ance,  on  the  contrary,  the  heir  or  heirs  m 
selected  who  are  most  capable  of  exerciKti^ 
those  religious  rites  which  are  considered  ti 
be  beneficial  to  the  deceased.  | 

Whilst,  however,  rules  of  detail  prevailinf 
in  En&^land  are  to  be  laid  aside,  there  are 
general  principles  affecting  the  transfer  of 
properly  which  must  prevail  wherever  law 
exists,  and  to  which  resort  must  be  had  ui  | 
deciding  several  questions  of  an  elenaentur: 
character,  which  have  been  strongly  argued  | 
in  this  case,  and  as  to  which  there  is  no 
precise  authority. 

The  power  of  parting  with  property  once 
acquired,  so  as  to  confer  the  same  propertj 
upon    another,    must   take   effect   either  by ' 
inheritance  or  transfer,  each  according  to  law. 

Inheritance  does  not  depend  upon  the  vil/  | 
of  the  individual  owner ;  transfer  does.    In-  | 
heritance  is  a  rule  laid  down  (or,  in  the  case 
of   custom,  recognized)   by    the   State,   not  1 
merely  for  the  benefit  of  individuals,  but  for 
reasons  of  public  policy.     (Doraat  2413.) 

It    follows    directlv     from     this    that  ^  : 
private  individual,  who  attempts  by  pit  or  ; 
will  to  make  property  inheritable,  oiher\^isc   ! 
than  the  law  directs,  is  assuming  to  legislate, 
and  that  the  gift  musi  fail,  and  the  inhen't- 
ance  take  place  as  the  law  directs.    This  was 
well  expressed  by  Lord  Justice  Turner  in   i 
Soorjomonee  Dossee  v.  DenobundooMiiUick* 
(6    Moore.     I.   A.    555):    **  A    man  cannot    i 
create  a  new  form  of  estate  or  alter  the  line 
of  succession  allowed  by  law  for  the  purpose 
of  carrying  out  his  own  wishes  or  views  of 
policy." 

Another  general  principle  applicable  to 
transfers  by  gift  (more  liberally  applied  in 
the  law  of  England  to  wills  than  10  gifts 
inter  vivos)  is,  that  a  benignant  construaion  \ 
is  to  be  used,  and  that,  if  the  real  meaning  of 
the  document  can  be  reasonably  ascertained 
from  the  language  used,  though  that  Ian-  | 
guage  be  ungrammatical  or  untechnical,  or 
mistaken  as  to  name  or  description,  or  in  any 
other  manner  incorrect,  provided  it  suffi- 
ciently indicate  what,  was  meant,  that  mean- 
ing shall  be  enforced  to  the  extent  and  in  the 
form  which  the  law  allows. 

Accordingly,  if  the  gift  confers  an  estate' 
upon  a  man  with  words  imperfectly  describ- 
ing the  kind  of  inheritance,  but  showing  that 

♦  4  W.  R.,  P.  C,  114;  Suth.  P.  C.  Cases  291. 
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was   intended    that   he   should   have    an 
[ale  of  inheritance,  the  language  would  be 
id  as  conferring  an  estate  inheritable  as  the 
directs. 

If  an  estate  were  given  to  a  man  simply 
khout    express    words    of    inheritance,    it 

)ald,  in  the  absence  of  a  conflicting  con- 

|xt,  carry  by    Hindoo  law  (as,  under   the 

resem  state  of  law,  it  does  by  will  inEng- 

^nd)  an  estate  -of  inheritance.     If  there  were 

Ided  to  such  a  gift  an  imperfect  description 

it  as  a  gift  of  inheritance,  not  excluding 
^e  inheritance  imposed  by  the  law,  an  estate 

inheritance  would  pass. 

If,  again,  the  gift  were  in  terms  of  an 
state  inheritable  according  to  law,  with 
iperadded  words,  restricting  the  power  of 
pansier  which  the  law  annexes  to  that  estate, 
le  restriction  would  be  rejected  as  being 
^  ipagnant,  or,  rather,  as  being  an  attempt  to 
"take  away  the  power  of  transfer  which  the 
law  attaches  to  the  estate,  which  the  giver 
has  sufficiently  shown  his  intention  to  create, 
though  he  adds  a  qualification  which  the  law 
does  not  recognize. 

^If,  on  the  other  hand,  the  gift  were  to  a 
man  ^nd  his  heirs^  to  be  selected  from  a  line 
other  than  mat  specified  by  law,  expressly 
excluding  the  legal  course  of  inheritance,  as, 
for  instance,  if  an  estate  were  granted  to  a 
man  and  his  eldest  nephew,  and  the  eldest 
nephew  of  such  eldest  nephew,  and  so 
fonh,  for  ever,  to  take  as  his  heirs,  to  the 
exclusion  of  all  other  heirs,  and  without  any 
of  the  persons  so  taking  having  the  power  to 
dispose  of  the  estate  during  his  lifetime ; 
here,  inasmuch  as  an  inheritance  so  describ- 
ed is  not  legal,  such  a  gift  cannot  take  effect, 
except  in  favor  of  such  persons  as  could 
take  under  a  gift  to  the  extent  to  which  the 
gift  is  consistent  with  the  law.  The  first  taker 
would,  in  this  case,  take  for  his  lifetime,  be- 
cause the  giver  had  at  least  that  intention. 
He  could  not  take  more,  because  the  lan- 
guage is  inconsistent  with  his  having  any 
diflferent  inheritance  from  that  which  the 
gift  attempts  to  confer,  and  that  estate  of 
inheritance  which  it  confers  is  void. 

It  follows  that  all  estates  of  inheritance 
created  by  gift  or  will,  so  far  as  they  are 
inconsistent  with  the  general  law  of  inherit- 
ance, are  void  as  such,  and  that,  by  Hindoo 
law,  no  person  can  succeed  thereunder  as 
heir  to  the  estates  described  in  the  terms 
which,  in  English  law,  would  designate 
estates-tail. 

It  remains,  however,  to  be  considered 
whether  the  persons  described  as  heirs-in- 


tail  or  heirs  of  inheritance  not  recognized 
by  law  are  sufficiently  designated  to  take 
successively  by  way  of  gift  that  which  the 
will  incorrectly  assumes  to  give  them  as 
heirs,  so  that  they  may  be  regarded  as  a  suc- 
cession of  donees  for  life,  having  the  power, 
and  subject  to  the  restrictions,  sought  to  be 
imposed  by  the  will  upon  the  successive 
heirs-in-tail,  or  whether  the  language  of 
the  will  is  such  as  to  show  that  the  first 
taker  was  to  have  an  estate  of  inheritance 
according  to  law,  and  that  the  words  of 
special  inheritance  may  be  said  to  include 
such  estate  at  least,  and  the  residue  be  re- 
jected as  an  attempt  to  impose  fetters  incon- 
sistent with  the  law. 

This  makes  it  necessary  to  consider  the 
Hindoo  Law  of  Gifts  during  life  and 
Wills,  and  the  extent  of  the  testator's  power, 
whether  in  respect  of  the  property  he  deals 
with,  or  the  person  upon  whom  he  confers 
it.  The  law  of  gifts  during  life  is  of  the 
simplest  character.  As  to  ancestral  estate,  it 
is  said  to  be  improper  that  it  should  be  alien^ 
ated  by  the  holder,  without  the  concurrence  of 
those  who  are  interested  in  the  succession; 
but  by  the  law  as  prevailing  in  Bengal  at 
least,*  the  impropriety  of  the  alienation  does 
not  affect  the  legal  character  of  the  act 
{/actum  valei),  and  it  has  long  been  recog- 
nized as  law  in  Bengal  that  the  legal  power 
of  transfer  is  the  same  as  to  all  property, 
whether  ancestral  or  acquired.  It  applies  to 
all  persons  in  existence,  and  capable  of 
taking  from  the  donor  at  the  time  when  the 
gift  is  to  take  effect,  so  as  to  fall  within  the 
principle  expressed  in  the  Dayabhaga,  Chap- 
ter I.,  V.  2  1,  by  the  phrase  "  relinquishment 
in  favor  of  the  donee  who  is  a  sentient 
person." 

By  a  rule  now  generally  adopted  in  juris- 
prudence, this  class  would  include  children 
in  embryo,  who  afterwards  come  into  separate 
existence. 

As  to  the  case  of  adopted  children  (so  much 
relied  upon  during  the  argument),  it  is  dis- 
tinguishable, because  of  the  peculiar  law  ap* 
plicable  to  that  relation.  The  Hindoo  law 
recognizes  an  adopted  child,  whether  adopted 
by  the  father  himself  in  his  lifetime,  or  by 
the  person  to  whom  he  has  given  the  power  of 
adoption  after  his  death  from  amongst  those 
of  his  class,  of  one  to  stand  in  the  place  of  a 
child  actually  begotten   by  the  father.    In 


*  As  to  Madras,  see  to  the  same  effect  Vallinaya- 
gam  Pillai  v,  Pachch^,  i  Madras  High  Court  Rep. 
326;  I  Norton  L.  C.  334,  S.  C. 
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contemplation  of  law,  such  child  is  begotten 
by  the  father  who  adopts  him,  or  for,  and  on 
behalf  of,  whom  he  is  adopted.  Such  child 
may  be  provided  for  as  a  person  whom  the 
law  recognizes  as  in  existence  at  the  death 
of  the  testator,  or  to  whom,  by  way  of  excep- 
tion, not  by  way  of  rule,  it  gives  the  capaci- 
ty of  inheriting  or  otherwise  taking  from  the 
testator,  as  if  he  had  existed  at  the  time  of 
the  testator's  death,  having  been  actually 
begotten  by  him.  Apart  from  this  excep- 
tional case,  which  serves  to  prove  the  rule, 
the  law  is  plain  that  the  donee  must  be  a  per- 
son in  existence  capable  of  taking  at  the 
time  when  the  gift  takes  effect. 

As  to  gifts  by  way  of  will,  whatever 
doubts  may  have  once  been  entertained  by 
learned  persons  as  to  the  existence  of  the 
testamentary  power,  those  doubts  have  been 
dispelled  by  a  course  of  practice,  in  itself 
enough,  if  necessary,  to  establish  an  approv- 
ed usage,  and  by  a  series  of  judicial  decisions, 
both  here  dnd  in  India,  proceeding  upon  ^the 
assumption  that  gifts  by  will  are  legally  bind- 
ing, and  recognizing  the  validity  of  that  form 
of  gift  as  part  and  parcel  of  the  general  law. 
The  introduction  of  gifts  by  will  into  general 
use  has  followed  in  India,  as  it  has  done  in 
other  countries,  the  conveyance  of  property 
inter  vivos.  The  same  may  be  said  of  the 
Roman  law,  as  pointed  out  by  Mr.  E.  C. 
Clark  in  his  interesting  treatise  upon  ^'  Early 
Roman  Law"  1 18,  in  which  the  testamentary 
power,  apart  from  public  sanction,  appears  to 
have  been  a  development  of  the  law  of  gifts 
inter  vivos.  Such  a  disposition  of  properly, 
to  take  effect  upon  the  death  of  the  donor, 
though  revocable  in  his  lifetime,  is,  until 
revocation,  a  continuous  act  of  gift  up  to  the 
moment  of  death,  and  does  then  operate  to 
give  the  property  disposed  of  to  the  persons 
designated  as  beneficiaries.  They  take  upon 
the  death  of  the  testator,  as  they  would  if  he 
had  given  the  property  to  them  in  his  life- 
time. There  is  no  law,  expressly  and  in 
terms  applicable  to  persons  who  can  so  take. 
The  law  of  will  has,  however,  grown  up,  so 
to  speak,  naturally,  from  a  law  which  fur- 
nishes no  analogy  but  that  of  gifts,  and  it  is 
the  duty  of  a  tribunal,  dealing  with  a  case 
new  in  the  instance,  to  be  governed  by  the 
established  principles  and  the  analogies  which 
have  heretofore  prevailed  in  like  cases.  The 
^  rule  of  jurisprudence  in  new  cases  was  stat- 
ed by  Lord  Wensleydale  in  the  opinion  deli- 
vered by  him  as  a  Judge  in  the  House  of 
Lords,  in  the  case  of  Mirehouse  v,  Rennell 
( I  Clark  and  Finnelly   546),  in  accordance 


with  principles  generally  recognized.*  ** 
case,"  said  Lord  Wensleydale,  "  is  in  : 
sense  new,  as  many  others  are  which 
tinually  occur,  but  we  have  no  right  to 
sider  it,  because  it  is  new,  as  one  for  ^'bi 
the  law  has  not  provided  at  all ;  and  be 
it  has  not  yet  been  decided,  to  decide  it 
ourselves  according  to  our  judgment  of 
is  right  and  expedient.  Oar  common 
system  consists  in  the  applying  to  new  coi 
binations  of  circumstances  those  rules  of 
which  we  derive  from  legal  principles  zat 
judicial  precedents ;  and  for  the  sake  of  at- 
taining uniformity,  consistency,  and  certainty, 
we  must  apply  those  rules,  where  they  are 
plainly  unreasonable  and  inconvenient,  to  al 
cases  which  arise ;  and  we  are  not  at  Jibeitf; 
to  reject  them,  and  to  abandon  all  ana]<^*  tft 
them,  in  those  to  which  they  have  not  y<t.; 
been  judicially  applied,  because  we  tfaiak 
that  the  rules  are  not  as  convenient  and 
reasonable  as  we  ourselves  could  have  de- 
vised. It  appears  to  us  to  be  of  great  import- 
ance to  keep  this  principle  steadily  in  viev; 
not  merely  for  the  determination  of  this  par-  . 
ticular  case,  but  for  the  interests  of  law  as  a  ] 
science."  The  analogous  law  in  this  case  is 
to  be  found  in  that  applicable  to  gifts,  and 
even  if  wills  were  not  universally  to  be 
regarded  in  all  respects  as  gifts  to  take  effect 
upon  death,  th?y  are  generally  so  to  be  re- 
garded as  to  the  property  which  the?  can 
transfer,  and  the  persons  to  whom  it  can  be 
transferred. 

The  judgment  delivered  by  Lord  Justice 
Knight  Bruce,  in  the  case  of  Sreemutty  Soor- 
jeemoney  Dossee  v,  Denobundoo  MuHick  t 
(9  Moore  L  A.  135),  was  much  relied  upon 
to  show  that  the  English  law  as  to  executoiy 
devises  ought  to  be  applied  in  dealing  with 
Hindoo  succession,  and  Mr.  Justice  Phear, 
upon  the  authority  of  that  case,  held  that 
"  there  is  nothing  in  Hindoo  law  to  prevent  a 
testator  from  making  a  gift  of  property  to  an 
unborn  person,  provided  the  gift  is  limited  to 
take  effect  (to  use  the  words  of  the  Privy 
Council)  if  at  all,  immediately  on  the  close  of 
a  life  in  being."  The  expression  in  the 
judgment  of  the  Lord  Justice  thus  relied 
upon,  was  as  follows :  "  We  are  to  say 
whether  there  is  anything  against  public 
convenience,  anything  generally  mischievous, 

*  See  this  well  stated  in  the  introductory  disposi- 
tion of  the  Civil  Code  of  Italy,  Article  3 :  "Qualofa 
una  controversia  non  si  possa  decidere  con  una  pre- 
cisa  disposizione  di  legge,  si  avra  riguardo  alledis- 
posizioni  che  regolano  casi  simili  o  materie  analo- 
ghe;  oveilcasorimangatuttaviadubbio,  si  decidera. 
secondo  i  principii  generali  di  diritto." 

t  4  W.  R.,  P.  C,  114  J  Suth.  P.  C.  Cases  391. 
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Dr  anything  against  the  general  principles  of 
Hindoo  law  in  allowing  a  testator  to  give  pro- 
perty, whether  by  way  of  remainder  or  by 
>ray  of  executory  bequest  (to  borrow  terms 
from  the  law  of  England)  upon  an  event 
:«hich  is  to  happen,  if  at  all,  immediately  on 
iihe  close  of  a  life  in  being.  Their  Lordships 
^iak  that  there  is  not,  and  that  there  would 
l>e  great  general  inconvenience  and  public 
mischief  in  denying  such  a  power,  and  that 
;  it  is  their  duty  to  advise  Her  Majesty  that 
.  sach  a  power  does  exist."  A  consideration 
I  of  the  suhject-matter  to  which  these  remarks 
■i»ere  applied,  will,  however,  at  once  show 
ilhat  they  were  not  intended  to  have  the 
^extensive  effect  attributed  to  them.  The 
\  question  was  not  as  to  the  effect  of  a  gift  to 
a  person  not  in  existence,  but  whether  a 
person  in  existence,  and  capable  of  taking 
under  the  will  when  it  had  effect,  might 
become  entitled  upon  a  future  contingency  to 
receive  an  additional  benefit.  The  testator 
devised  an  estate  to  several  sons,  with  a  pro- 
viso that,  if  either  of  such  sons  died  without 
having  a  son  or  son's  son  living  at  his  death, 
neither  his  widow  nor  daughter  should  get 
his  share,  but  that  the  same  should  go  over 
to  the  other  sons.  Their  Lordships  held  the 
gift  over  to  be  valid.  The  point  in  question, 
therefore,  was  not  raised,  and  could  not  have 
been  decided  as  supposed.  Moreover,  in  the 
subsequent  case  of  Bhoobun  Moyee  Debia  v. 
Ram  Kishore  Acharj  Chowdhry*  (lo  Moore 
1.  A.  279),  in  which  the  testamentary  power 
of  disposition  by  Hindoos  in  Bengal  was  fully 
recognized,  it  wa^  distinctly  laid  down  that 
the  nature  and  extent  of  such  power,  so  far 
as  relates  to  contingent  remainders  and  exe- 
cutory devises,  is  not  to  be  regulated  or 
governed  by  way  of  analogy  to  the  law  of 
England,  which  Law  applies  to  the  wants  of 
a  state  of  society  widely  differing  from  that 
which  prevails  amongst  Hindoos  in  India.  It 
is  obvious,  therefore,  that  the  conclusion  ar- 
rived at  in  the  lower  Court  as  to  the  result 
of  the  judgment  in  the  former  case  was 
erroneous. 

Their  Lordships,  for  the  reasons  already 
stated,  are  of  opinion  that  a  person  capable 
of  taking  under  a  will  must  be  such  a  person 
as  could  take  a  gift  inler  vivos,  and  there- 
fore must,  either  in  fact,  or  in  contemplation 
of  law,  be  in  existence  at  the  death  of  the 
testator. 

Their  Lordships,  adopting  and  acting  upon 
the  clear  general  principle  of  Hindoo  law 
that  a  donee  must  be  in  existence,  desire  not 

^ _.  ^M  ■  n  I  ^        — —         — — • — -" 

*  3  W.  R.,  P.  C,  15;  Suth.  P.  C.  Cases  574. 


to  express  any  opinion  as  to  certain  excep- 
tional cases  of  provisions  by  way  of  contract 
or  of  conditional  gift  on  marriage,  or  other 
family  provision,  for  which  authority  may 
be  found  in  Hindoo  law  or  usage. 

These  general  preliminaries  being  laid 
down,  it  will  be  proper  next  lo  examine  in 
detail  the  various  questions  raised  upon  the 
discussion  of  the  particular  will,  in  their 
natural  order,  first  disposing  of  those' which 
would  apply  equally  to  a  gift  as  to  a  will, 
and  next,  to  those  which  affect  the  will  in 
question. 

It  was  argued  on  behalf  of  the  plaintiff,  in 
the  first  place,  that  the  will  is  void  by  reason 
of  its  being  founded  upon  the  creation  of  an 
estate  in  trustees,  absorbing  the  whole  inter- 
est in  tha  property,  and  out  of  which  the 
interests  of  the  beneficiaries  are  to  be  fed. 
It  was  maintained  that  an  estate,  to  be  held 
in  trust,  can  have  no  existence  by  the  Hindoo 
law,  and  that,  as  the  foundation  of  the  will 
fails,  the  whole  superstructure  must  fall. 
This  is  hardly  consistent  with  the  admission 
in  the  plaint,  and  upon  the  argument,  that 
the  legacies  and  annuities  to  be  paid  by  the 
trustees,  and  which  are  equally  founded  upon 
the  trust,  are  unassailable.  The  plaintiff, 
however,  is  not  bound  by  an  admission  of  a 
point  of  law,  nor  precluded  from  asserting 
the  contrary,  in  order  to  obtain  the  relief  lo 
which,  upon  a  true  construction  of  the  law, 
he  may  appear  to  be  entitled.  This  argu- 
ment for  the  plaintiff  also  gives*  the  go-by  to 
the  consideration  that,  if  the  trusts  be  void, 
they  are  not  illegal,  and  that,  if  they  are 
struck  out  as  void,  the  estates  capable  of  be- 
ing created  by  the  will,  and  which  the  trusts 
were  introduced  to  secure  and  maintain, 
would  thereby  become  impressed  directly 
upon  the  estate*  subject  to  the  charges  for 
legacies  and  annuities  which  on  all  hands  are 
admitted  to  be  valid,  as,  for  instance,  upon  a 
gift  by  a  will  to  receive  and  pay  A  an 
annuity,  and  subject  thereto  in  trust  for  B ;  if 
the  trust  be  void,  it  should  simply  be  struck 
out,  and  B  would  have  the  property,  subject 
to  the  annuity. 

Their  Lordships  are  unable  to  give  any 
effect  to  this  argument  against  the-  admissi- 
bility of  ^  trust.  The  anomalous  law  which 
has  grown  up  in  England  of  a  legal  estate 
which  is  paramount  in  one  set  of  courts,  and 
an  equitable  ownership  which  is  paramount 
in  Courts  of  Equity,  does  not  exist  in,  and 
ought  not  to  be  introduced  into,  Hindoo  law. 
But  it  is  obvious  that  property,  whether 
moveable  or  immoveable,  must,  for  many  pur- 
poses, be  vestedi  more  or  less  absolutely,  in 
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some  person  or  persons  for  the  benefit  of  i  legacies  and  annuities.  A  summary  of  the 
other  persons,  and  trusts  of  various  kinds  provisions  and  limitations  in  the  will,  so 
have  been  recognized  and  acted  on  in  India  i  far  as  they  affect  the  parties  to  this  suit,  and 
in  many  cases.  limited  for  the  present  to  the  real  estate  and 

Implied  trusts  were  recognized  and  cstab-  I  personalty  settled  therewith,  is  as  follows : — 
lished  here  in  the  case  of  a  benamee  pur-  2,500  rupees  per  month  to  the  " /^rj<?n  f?r 
chase  in  Gopeekrist  Gosain  v.  Gungapersaud  1  persons  for  the  time  being  entitled,*'  nndet 
Gosain*  (6  Moore  I.  A.  53);  and  in  cases  of  1  the  will,  *'to  the  beneficial  enjoyment  of  the 
a  provision  for  charity  or  tor  other  beneficent  |  said  real  property;" 

objects,  such  as  the  professorships  provided  ;  The  residue  to  go  in  aid  of  the  income  d 
for  by  the  will  under  consideration,  where  no  the  personal  estate,  which  is  to  be  fira 
estate  is  conferred  upon  the  beneficiaries,  and  applied  in  payment  of  legacies  and  annniiies 
their  interest  is  in  the  proceeds  of  the  pro-  which  are  to  be  paid  **  gradually  and  as  may 
perty  (to  which  no  objection  has  been  raised),  j  be  found  possible  ;  " 
the  creation  of  a  trust  is  practically  necessary.        And  so  soon  as  the  legacies  and  annuiiies 

If  the  intended  effect  of  the  argument  upon  shall  have  fallen  in  or  been  satisfied,  ifaen, 
this  point  was  to  bring  distinctly  under  the  the  trustee  or  trustees  are  to  convey  10  the, 
notice  of  their  Lordships  the  contention  that,  I  person  entitled  to  the  beneficial  interest,; 
under  the  guise  of  an  unnecessary  trust  of  |  subject  to  the  subsequent  limiialions,  **  so  tar 
inheritance,  the  testator  could  not  indirectly  ,  as  the  terms  and  condition  of  circnmstances 


create  beneficiary  estates  of  a  character 
unauthorised  by  law,  and  which  could  not 
directly  be  given  without  the  intervention  of 
the  trust,  their  Lordships  adopt  that  argu- 
ment upon  the  ground  that  a  man  cannot  be 


will  permit,  and  so  far,  but  so  far  only,  as 
such   limitations  "  do   not  infringe  any  law 
then    in  force  against  perpetuities,  '•  if  anj 
such  law  there  shall  be;" 
The  limitations  referred  to  were  as  follow  ia 


allowed  to  do  by  indirect   means   what   is    the  present  tense,  and  therefore  to  operate  at 
forbidden  to  be  done  directly,  and  that  the    the  moment  the  will  took  effect,  though  "sub- 
trusts  can  only  be  sustained  to  the  e.xlent  and  1  ject  always  to  the  devise  to"  the  trustees:— 
for  the  purpose   of   giving   effect   to   those        i.     To    the    defendant,     JotendromobDn 
beneficiary   interests   which  the   law  recog-  ,  Tagore,  for  life ; 

nizes,  and  that,  after  the  determination    of  >      2.     To  his   eldest   son    born  during  the 
those  interests,  the  beneficial  interest  in  the  j  testator's  lifetime  for  life ; 
residue  of  the  property  remains  in  the  per-        3.     In  strict  settlement  upon  the  first  and 
son  who,  but  for  the  will,  would  lawfully  be    other  sons  of  such  eldest  son  successively  la 
entitled  thereto.    Subject  to  this  qualification, :  tail  male  ; 
their  Lordships  are  of  opinion  that  the  ob-        4.     Similar  limitations  for  life  and  in  tail 


jection  fails. 

As  for  the  argument  that  the  trust  failed, 
because  one  of  the  trustees  had  renounced,  or, 
more  correctly  speaking,  had  not  acted,  their 
Lordships  think  this  criticism  unfounded  in 
law,  and  wholly  inapplicable  to  the  will  in 
question,  which  distinctly  provides  for  the 
case  of  a  trustee  not  acting',  and  gives  a 
directory  power  to  fill  up  the  number  of 
trustees  when  required. 

Having  disposed  of  the  question  whether 


male  upon  the  other  sons  of  Jotendromohon 
Tagore,  born  in  the  testator's  lifetime,  and 
their  sons  successively ; 

5.  Limitations  in  tail  male  upon  the  sons 
of  Jotendromohun  Tagore,  born  after  the 
testator's  death ; 

6.  **  After  the  failure  or  determination  of 
the  uses  and  estates  hereinbefore  limited"' 
to  (the  defendant)  Sourendromohun  Tagore 
for  life ; 

7.  Like  limitations  for  the  sons  of  Souren- 


there  can  be  a  trust  estate,  and  shown  that  '  dromohun  Tagore  and  their  sons  as  for  the 
the  distinction  between '*  legal"  and  "equit-  sons  of  Jotendromohun  Tagore.  Under 
able  "  represents  only  the  accident  of  falling  '  these  limitations  the  defendant,  Proniode- 
under  diverse  jurisdictions,  and  not  the  i  coomar  Tagore,  who  was  alive  at  the  death 
essential  characteristic  of  a  possession  in  of  the  testator,  is  (if  the  will  be  valid) 
one  for  the  convenience  and  benefit  of  >  entitled  for  life,  subject  to  the  life-estates  of 
another;  the  next  subject  for  consideration  ,  Jotendromohun  Tagore  and  of  his  father; 
involves  the  objections  raised  on  behalf  of  \  8.  Like  limitations  in  favor  of  the  sons 
the  plaintiff  to  every  beneficiary  interest  1  of  Lullitmohun  Tagore,  who  was  deceased 
or  estate   created   by   the   will,   except   the    at  the  date  of  the  will,  and  their  sons  in  tail 

male,    as   for  the     sons  of  Jotendromohun 


♦  4  W.  R.,  P.  C,  46.  Tagore.     Under  these  limitations  (if  the  will 
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■ilid),    ihe  defendani,  Saleendurmohun 

■  re,  as  ihe  son  of  a  son  (his  faiher  having 

i     during  the    lesiaior's    lifetime!    would 

i':-:   an  eslale  in  tail  male.     He  is  ihe  onlf 

iefendani  in  that  siiualion. 

The  will  expressly  and  esclusiwily  adopts 
►riiiiog-eniture  in  the  male  line  through  males, 
ireferting  ihe  eldest  son,  and  excluding 
Ko^nen  and  iheir  descendants,  and  all  ri^ht 
"?{    provision  or  maintenance  of  either  man 

1  i;n  follows  a  statement  showing  lh.it  the 

ssx  desired  to  dispose  of  his  eslaic  "  as 

and  completely  as  a  Hindoo  purchaser 

ni.y    regalaie  the  conveyance  or  descent  of 

property  purch.ised   or   acquired    by    him," 

but    ■■  not  subject  to  any  law  or  custom  of 

i"    -;i.\nd  whereby  an  entail  may  be  'barred.*'  1 

Ills  clause  shows  an  intention  ihai  each  I 

iji,    though    of   iiiheritancL-,    shuuUl    be  I 

^iijiled    from    alienation,    a     rcstriclion  | 

-1  in  England  could  cinlv  be  imposud  by  I 

of  Parliament,    as   in    The    case    of   the 

.  -'■f  .\bergavenny  estates,  and  some  others 

-d  upon  families  ennobled  and  endowed 

'■  I  public  services. 

I'nen  follow  the  residence  clauses,  by 
«bich  the  estate  was  10  go  over  in  case  of 
non- residence  or  allowing  any  pan  of  the 
property  to  be  sold  for  Government  arieats, 
«iin  powers  to  improve  and  lo  lease  for 
r-M^nty  years. 

A  glance  at  this  summary  of  the  provi- 
sions of  the  will,  with  a  due  rejjard  lo  the 
'principles  already  laid  down,  shows  that, 
■  upon  the  face  of  it,  the  will  contains  a  v;irii;ty 
of  limiialions  which  are  void  in  law,  as,  for 
instance,  the  limitations  in  favor  of  persons 
I  nnborn  al  the  time  of  the  death  of  the  tes- 

Ilator.  and  the  limitations  dfsciibinij  an  in- 
lieriiance  in  tail  male,  which  is  a  novel  mode 
of  inheritance  inconsistEnl  with  the   Hindoo 
I  Viw. 
_The  first  life-interest  in    Joiendromohun 
"^  -'ire    next    requires    attention.     !t     was 
■  i.;ed  to  on  two  grounds  :  First,  because 
:-  said  lliat  Hindoo  law  recognizes  only 
-■  fniire  estate  i:i  the  land,  and   does  not 
"'l"v  of  thai  esl4le  being  cut  up  into  smaller 
'^minct  inieresls  in    the   way  of  Iife-est,^^e, 
't'";tsion,  remainder,  and  so  forth.    Secondly, 
'■'    'T*  said  that  the  life-interest  was  void, 
'  ;"-^e  of  the  coniingencv  and  un-ertaiiity 
!■  period  at  which  it  was  lo  commence, 
i-e  of    the    preference    given    to    the 
.  i(^s  and  annuities,  and   10  their   being 
!■  le  first  out  of  the  interest  of  the  person- 
.i:id  then  out  of  the  rents  of  the  really, 
t  Ihe  allowance  of  2,500  rupees  per 


o  that  it 


id  this  life  estate  may 
never  come  into  existence,  because  the 
legacies  and  annuities  and  interest  on  arrears 
may  never  be  completely  satisfied. 

As  for  the  first  objection,  it  amounts  to  this  : 
That  because  there  is,  as  was  contended,  only 
one  estate  technically  known  to  Hindoo  law, 
and  that  an  enlirety.  there  can  be  no  con- 
tract by  which  an  owner  of  land  may  bind 
himself  10  allow  10  another  the  enjoyment 
of  the  usufruct  of  the  land,  to  the  exclusion 
of  the  oivner,  for  a  given  time,  whether  for 
years  or  for  life  (because,  in  the  law  we  are 
dealing  with,  the  distinction  of  chattel  and 
freehold  has  no  existence),  and  to  give 
exclusive  right  of  possession  for  the  enjoy- 
ment of  that  usufruct.  It  was  admitted  for 
the  plaintiff  that  annuities  given  and  charged 
upon  land  are  valid ;  but  if  the  annuity 
equalled  or  exceeded  the  profits,  there 
would  be  an  effectual  gift  of  all  the  profits, 
and  practically  of  the  land,  and  yet  it  was 
contended  that  the  possession  and  enjoyment 
of  the  land  could  not  be  directly  given. 
Whether  this  interest  and  right  of  possession, 
for  years  or  life  is  called  ^in  estate  or  not, 
it  as  effectually  excludes  the  general  owner 
as  an  estate  would.  In  the  absence  of  any 
authority  for  so  extraordinary  a  limiiation  of 
the  right  of  properly  as  would  forbid  a 
present  parting  with  the  e.'iclusive  possession 
and  enjoyment  for  a  lime,  their  Lordships 
entertain  no  doubt  that  possession  and 
enjoyment  may  be  so  deali  with,  and  that 
is  no  objection  to  a  similar  interest  being 
given  by  will. 

As  to  the  second  objection  to  the  life- 
interest,  namely,  the  uncertainly  of  the 
period  at  which  it  was  to  commence,  that 
objection  also  exhausts  itself  upon  the  enjoy- 
ment of  the  usufruct  more  or  less.  The 
life-interest  was  to  begin  at  once.  It  was 
subject  10  the  devise  to  trustees  who  were 
to  receive  the  rents,  allow  the  life-holder 
2,500  rupees  per  month  out  of  the  net 
proceeds,  apply  the  remainder  in  aid  of  the 
interest  of  the  personalty  to  pay  ofl  the 
legacies  and  annuities,  and,  when  they  were 
discharged,  to  allow  the  life-holder,  if  he 
survived  so  long,  or,  if  not,  the  succeeding 
donees  in  succession  lo  enjoy  the  whole.  If 
the  trust  is  not  to  be  read  to  make  estates 
valid,  which  otherwise  would  be  void,  so 
neither  is  it  to  be  read  to  defeat  interests, 
which  without  the  trust  would  be  valid. 
Their  Lordships  read  this  will,  alike  accord- 
ing to  its  words  and  substance,  as  giving  a 
life- interest,  subject  to  a  charge  for  payment 
o£  legacies  and  annuities,  whereby  the  rents 
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over  and  above  2,500  rupees  per  month,  and 
the  expense  of  maintenance,  are  to  be 
applied  in.  aid  of  another  fund  until  the 
legacies  and  annuities  are  paid.  The  law  of 
perpetuity  has  no  application  to  such  a  state 
of  things.  There,  is  not  a  single  estate  or 
interest  in  question  which  would  not  be 
valid  within  the  English  law  of  perpetuity ; 
assuming  that,  upon  the  ground  of  public 
policy,  such  law  ought  to  extend  to  India, 
which  the  character  of  law  of  gifts  there 
seems  to  render  unnecessary. 

Whether  Jotendromohun  Tagore  took 
not  merely  an  interest  for  life,  but  by  con- 
struction of  law  an  estate  of  inheritance,  or 
whether  such  an  estate  of  inheritance  can 
be  implied  in  favor  of  any  of  his  successors, 
must  next  be  considered.  Upon  ^is  point 
it  is  unnecessary  to  repeat  what  has  been 
already  said  as  to  the  incompetency  of  an 
individual  member  of  society  to  make  a  law 
whereby  a  particular  estate  created  by  him 
shall  descend  in  a  novel  line  of  inheritance, 
different  from  that  prescribed  by  the  law  of 
the  land.  It  is  clear  that  an  estate  in  tail 
male,  such  as  that  which  the  testator  has 
attempted  to  create  in  each  series  of  limi- 
tations, is  not  authorized  by  Hindoo  law.  It 
could  not  exist  with  the  terms  of  non- 
alienation  attempted  to  be  annexed  to  it,  even 
in  England.  These  would  be  rejected  here 
as  repugnant  to  a  valid  estate  in  .tail  male, 
created  by  sufficient  words.  The  general 
intention  to  create  a  known  estate  of  inheri- 
tance would  be  given  effect  to.  The  parti- 
cular intention  to  deprive  it  of  its  legal 
incidents  would  be  disregarded  as  an  attempt 
to  legislate.  Accordingly  it  has  been  argued 
in  support  of  the  will,  that  as  it  shows  an 
intention  to  give  an  estate  of  inheritance  of 
some  sort,  all  the  machinery  by  which  that 
estate  was  to  be  governed  and  dealt  with 
after  it  was  created,  ought  to  be  rejected, 
and  such  an  estate  of  inheritance  as  the  law 
would  uphold  and  sanction  ought  to  be  read 
out  of  the  will,  and  conferred  either  upon 
Jotendromohun  Tagore,  whose  family  was 
intended,  so  long:  as  it  produced  males 
descended  of  males,  to  represent  the  estate 
described  by  the  testator,  by  treating  his 
life-estate  as  converted  or  expanded  into  an 
estate  of  inheritance,  according  to  Hindoo 
law,  or,  at  least  upon  his  son  to  be  begotten 
or  adopted,  as  the  first  tenant  in  tail  male, 
whereby  the  persons  designated  as  heirs 
could  take,  though  not  in  the  fashion  of  the 
testator,  at  least  somehow,  and  to  some 
extent.  In  order,  however,  to  arrive  at  this 
conclusion,  we  must  find  a  general  and  prevail- 


ing intention  of  the  testator,  expressed  by  tkj 
words  of  his  will,  which  will  be  advanced  If 
this  process;  and  we  are  not  at  liberty  I 
invent  for  him  a  will,  which  will  have 
effect  of  creating  an  estate  at  variance 
merely  in  details,  but  in  substance  and  effe 
with  what  he  has  said. 

The  proposed  construction   would  cont^ 
diet  the  will  in  every  particular  espressei 
therein.     It  would  give  the  father  a  right d 
inheritance  and  a  power  of  disposition  tIm 
the  will  says  that  he  shall  only  hold  for^ 
(Testing  this  alone  by  English  precedents,  i| 
might,  in  order  to  give  effect  to  a  gencoi 
intent,  be  sustained  by  Nichols  v.  Ni( 
3  W.  Bi.  1 159.)    The  proposed  construe 
would  give  the  succession  from  him  to  all  I 
sons  equally,  where  the  will  says  that 
eldest  shall  be  preferred  and  have  a  sepa 
estate   of   inheritance,   and   that    until 
estate  fails,  the  second  and  so  forth  shall  vOil 
succeed.     (Testing  this  alone   by  Englisfci 
precedents,  it  might  plausibly  be  maintaiaed: 
by  Pitt  V.  Jackson,  2  Brown,  C.  C,  51.)  The; 
proposed  construction  would  give  succession 
to   women,    whom   the    will    excludes.   It  i 
would   let  in  rights  of  maintenance,  which' 
the  will  negatives.    It  would  let  in  the  power 
of   alienation,    which    the    will   forbids.  U 
would  defeat  the  limitation  in  case  of  non- 
residence.    It  would  disregard  the  pro^isioni 
as  to  leasing  and  improvement,  which  show, 
in  common  with  the  rest  of  the  will,  that 
the  intention  of  the  testator  was  to  give,  and 
to  give  only,  such  an  inheritance  as  ffonid 
keep  together  the  property  inalienable  so  long 
as  a  male  descended  in  a  male  line  from  anyrf 
the  indicated  sources  of  inheritance  should  be 
in  existence,  and  should  keep  up  state  in  ih« 
family  mansion.  There  is  no  trace  to  be  foona 
in  the  will  of  an  intention  to  create  any  other 
sort  of  estate  ;  and  the  will,  as  clearly  as  Iw- 
guage    can    speak   without   express  words, 
declares  that  it  was  not  the  intention  of  the 
testator  that  any  person  to  take  therennder 
should  have  the  estate  of  inheritance  dcfinea 
by  the  ordinary   law.     If  the   testator  bad 
used  language  to  describe,  however  imp^f" 
fecily  or  obscurely,  such  an  estate  as  within 
his  intention,  effect  ought  to  be  given  to  that 
intention,  when  once  arrived  at  by  a  fair  an 
liberal  interpretation  of  his  language.  }^ 
create  such  an  estate  by  judicial  construction 
of  this  will  would  be  something  worse  thaJB 
guess  work  as  to  what  the  testator  ^w 
have  said  if  he  could  be  asked  his  meaningj 
for  it  would  be  to  contradict  in  every  article 
what  he  has  intelligibly  expressed.  . 

These  observations  dispose  of  the  case 
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iumberston  v,  Humberston  (i  P.  Wms.  i), 
o  much  relied  upon  by  Sir  Roandall  Palmer 
n  his  able  argument  to  sustain  this  claim  to 
\  general  estate  of  inheritance  by  construe- 
ion,  and  also  of  the  other  authorities  which 
ifttow  that,  in  order  to  give  effect  to  the 
general  intention  of  the  testator,  estates  of 
inheritance  will  be  inferred  against  the 
^Tticular  expression,  in  order  to  benefit,  as 
yearly  as  may  be  in  a  lawful  way,  all  whom 
'the  testator  intended  to  benefit.  To  infer  a 
general  estate  of  inheritance  in  this  case 
';Would,  at  the  same  time,  defeat  the  testator's 
;general  intention,  and  benefit  persons  other 
l-tftan  those  he  intended  to  benefit,  against 
-;€Stablished  principles  of.  construction,  and 
hCagain  to  refer  for  illustration  to  English 
jrlaiw)  against  the  authority  of  Monypenny  v. 
^Dering  (2  DeGex,  Macnaghten,  and  Gordon 
[  145).  Their  Lordships  are  of  opinion  that 
'  no  estate  of  inheritance,  other  than  the  void 
estate  in  tail  male,  can  be  read  or  deduced 
from  the  will. 

There  is,  however,  another  point  of  view 
[   in   which,  the  estates  in  tail  male  may  be 
regarded,  namely,  as  intended,  at  all  events, 
to  confer  an  estate  for  life  upon  the  first 
taker  in  existence  when  the  will  took  effect. 
The  intention  of  the  testator  to  give  at  least 
a  life-estate  to  the  first  taker  is  clear,  and,  if 
an  estate  in  tail  male  stood  first  in  the  will, 
effect  might  perhaps  be  given  to  that  inten- 
tion.    Thefe  was,   however,    no   person   in 
existence  to  take  an  estate  in  tail  male  at  the 
testator's    death    except     Suteendurmohun 
Tagore,  and  the  validity  of  his  claim  to  a 
life-interest  in  succession  stands  upon  the 
same  ground   as  that  of   Sourendromohun 
Tagore  and  his  son,  whose  position  must 
next  be  discussed. 

Upon  this,  the  question  arises  whether 
Sourendromohun  Tagore,  Promodecoomar 
Tagore,  and  Suteendurmohun  Tagore  take 
life-interests  successively  after  that  of  Joten- 
dromohun  Tagore,  or  whether  the  interests 
attempted  to* be  created  in  them  fail  by 
reason  of  the  avoidance  and  rejection  of  the 
previous  estates  with  which  they  were  linked, 
and  upon  the  failure  or  determination  of 
which  they  were  to  arise.  This  may  be 
considered  in  reference  to  Sourendromohun 
Tagore,  as  these  other  claimants,  in  this 
respect,  stand  upon  a  like  footing.  It  may 
be  urged  that,  as  there  was  at^  the  death  of 
the  testator  no  person  to  take  under  the  first 
series  of  limitations  except  Jotendromohun 
Tagofe,  and  no  person  who  came  into  exist- 
ence afterwards  could,  in  point  of  law,  so 
take,  there  was  in  law  a  *'  failure  "  of  the 
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estates  at  the  death  of  the  testator,  which  no 
subsequent  event  could  affect,  and  that  the 
interest  for  life,  after  the  death  of  Jotendro- 
mohun Tagore,  then  became  vested  in 
Sourendromohun  Tagore.  The  answer  is 
that  this  argument  proceeds  upon  the 
assumption  that  **  failure  or  determination  " 
means  failure  or  determination  in  law,  as  if 
the  testator  contemplated  that  his  will  might 
be  void  in  law,  which,  as  to  the  limitations 
in  question,  save  as  to  the  possible  effect  of 
a  law  against  perpetuities,  their  Lordships 
see  no  sufficient  ground  upon  the  face  of  the 
will  for  supposing  that  he  suspected.  The 
true  mode  of  construing  a  will  is  to  consider 
it  as  expressing  in  all  its  parts,  whether  con- 
sistent with  law  or  not,  the  intention  of  the 
testator,  and  to  determine,  upon  a  reading  of 
the  whole  will,  whether,  assuming  the  limi- 
tations therein  mentioned  to  take  effect,  an 
interest  claimed  under  it  was  intended  under 
the  circumstances  to  be  conferred. 

If  Jotendromohun  Tagore  should  beget 
or  adopt  a  son,  and  die  leaving  the  son  and 
Sourendromohun  Tagore  both  surviving, 
either  Sourendromohun  Tagore  (and  after 
him  his  son)  must  take  at  once  and  enjoy,  to 
the  exclusion  of  the  son  of  Jotendromohun 
Tagore,  in  spite  of  the  will ;  or  the  heir-at- 
law  (who  though  in  terms  excluded  from 
benefit  "  under  the  will"  cannot  be  excluded 
from  his  general  right  of  inheritance,  with- 
;  out  a  valid  devise  to  some  other  person) 
must  enter  and  enjoy  during  the  life  of 
Jotendro's  son,  and  of  his  issue  male, 
actual  or  adopted,  and  Sourendromohun 
Tagore  (or  his  son),  if  he  succeeded,  must 
succeed,  not  as  a  link  in  the  special  chain  of 
succession  framed  to  keep  together  the 
family-estate, '  but  in  turn  with  the  heir-at- 
law  whose  intervention  was  not  contemplated 
by  the  testator. 

If  Jotendromohun  Tagore  were  to  die 
leaving  power  to  adopt  a  son  who  was  after- 
wards, in  fact,  adopted,  Sourendromohun 
Tagore  would  either  enjoy  absolutely  to  the 
exclusion  of  the  son  in  spite  of  the  will,  or 
the  heir-at-law  would  enter  as  before  stated. 

Many  other  cases  might  be  supposed  in 
which  the  rights  of  Sourendromohun  and 
those  who  claim  after  him,  instead  o'f  form- 
ing part  of  a  series  of  estates  in  successive 
devisees  to  fulfil  the  testator's  intention  by 
keeping  up  the  estate,  and  handing  it  on 
from  one  to  another,  whilst  there  was  a  male 
representative  or  the  selected  line  of  limi- 
tation and  descent,  would  become  a  fitful  and 
uncertain  enjoyment  in  turns  with  the  heir- 
at-law,  according  to  whether  there  was  or 
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was  not  any  person  in  existence  who  would, 
if  by  law  he  could,  have  been  a  prior  taker 
under  the  will. 

Their  Lordships  reject  the  conclusion, 
either  that  the  testator  meant  to  give  an 
uncertain  interest  of  so  strange  and  shifting 
a  character,  or  that  there  was  an  intention 
to  give  an  absolute  estate  to  precede  the 
prior  estates,  in  the  event,  not  appearing  to 
have  been  contemplated  by  the  testator,  of 
the  prior  estates  being  void  in  law.  Their 
lordships  understand  ''  failure  or  determi- 
nation "  to  mean  "  failure  or  determination '' 
in  fact  of  an  estate  or  estates  which  the 
testator  considered  sufficient  in  law,  and 
that  these  limitations  over  were,  in  the 
scheme  of  this  will,  intended  to  follow  the 
creation  of  the  prior  estates  of  inheritance, 
aitd  must  fall  therewith. 

Their  Lordships  are  thus  of  opinion  that 
a  life-interest  has  been  created  in  Jotendro- 
mohun  Tagore,  and  that  the  estates  of 
inheritance  and  subsequent  estates  or  inter- 
ests attempted  to  be  created  by  the  will 
have  failed. 

The  decision  of  the  rights  in  the  real 
estate  involves  the  personally  settled  there- 
with, which  calls  for  no  further  remark. 
There  is,  however,  left  the  question  how  far 
the  personalty  not  settled  with  the  really, 
but  to  be  made  into  a  distinct  fund  by  the 
will  after  the  legacies  and  annuities  had 
been  disposed  of,  ought  to  be  dealt  with— 
whether  the  bequest  of  the  corpus  is  void, 
or  whether  the  interest  is  to  be  enjoyed  by 
the  tenant  for  life  so  long  as  he  can  enjoy 
the  realty. 

The  gift  of  the  personalty,  or  rather  of 
the  fund  in  money  and  securities  for  money 
into  which  the  personalty  was  to  be  convert- 
ed after  the  falling  in  and  satisfaction  of  the 
legacies  and  annuities,  was  held  absolutely 
void  in  the  High  Court  (Appellate  Juris- 
diction). The  Chief  Justice  rejected  the 
words  "  or  persons  "  as  insensible,  because 
only  one  person  could  take  the  beneficial 
interest  in  the  realty  at  the  same  time, 
and  he  treated  the  gift  of  the  fund  of 
money  and  securities  for  money  as  a  gift  of 
the  corpus  to  an  uncertain  person  who  might 
be  one  of  those  who,  for  failure  of  the  estate 
in  tail  male,  cannot  take  the  realty.  Mr. 
Justice  Norman  declined  to  reject  the  words 
*'or  person,"  and  he  suggested,  amongst 
others,  the  construction  that  the  person  then 
in  possession  and  his  successors  should  take 
the  entire  income  and  profits  without  deduc- 
tion, but  he  leant  to  the  alternative  that  H 
was  uncertain  whether  the  testator  meant  to 
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make  an  absolute  gift,  or  only  to  give  tl 
interest  in  succession,  reddendo  sini 
singulis,  and  upon  this  ground,  he  concari 
in  holding  the  gift  to  be  void.  The  deci 
gives  Joiendroraohun  Tagore  the  sarph 
of  the  interest  remaining  in  the  hands  of 
trustees  after  payment  of  the  legacies 
annuities,  and  excludes  him  and  his  sac( 
sors  from  any  right  to  the  subsequently- 
cruing  interest,  which  is  hardly  consis 
The  intention  of  the  testator,  howert 
appears  sufficiently  clear  to  give  effect  to 
the  words  as  follows,  m.,  that  the  sui 
in  the  hands  of  the  trustees  and  the  si 
quently-accruing  interest  of  the  persoi 
fund  is  to  go  in  the  same  line  and  to 
same  **  person  or  persons  "  as  were  in  sue 
sion  to  take  a  beneficial  interest  in  the  nak 
in  the  same  manner  as  the  rents  of 
realty.  The  words  **  or  persons,  "  instead 
being  rejected  as  inconsistent  with  a  ^ift 
the  corpus,  ought  rather  to  be  taken  as  cod-I 
elusive  to  show  that  the  intention  was  w 
benefit  persons  taking  successively,  render* 
ing  to  each  his  share  of  the  interest.  The 
word  "  person  "  in  the  singular  is  used  io 
the  clauses  directing  a  conveyance  of  the  I 
real  estate,  although  the  conveyance  vas  w 
be  for  the  benefit  of  all  the  persons  takia; 
successively,  because  there  was  only  one 
conveyance  to  be  made  for  the  benefit  ol  all. 
The  words  "  or  persons  "  in  the  plural  were 
proper  in  the  clause  directing  the  trostcc^ 
not  to  convey,  but  to  stand  '*  possessed  of, 
and    interested    in,    the   trust  moneys  and 

securities,  and  the  interest,  dividends,  and 

I' 

the    annual    proceeds    thereof    in   trust 
absolutely  for  the  person  or  persons  entitled 
under  the  limitations,  &c.,  to  the  beneficial 
or  absolute  enjoyment  of  the  real  propcrt)'. 
And  the  use  of  the  plural  shows  thai  one 
person  was  not  to  take  all,  but  that  several 
persons  were  to  take,  and  th^y  could  oalj 
take  in  succession  under  the  limitations  m 
the    will.    The    words    "absolutely"  ao^ 
"  absolute  "  are  used,  not  to  indicate  that  the 
whole  was  to  go  over  together,  but  tbat  it 
was  to  be  enjoyed  free  from  the  charges  m 
respect  of  legacies  and  annuities.    No  person 
could  be  entitled  to  the  "  absolute "  eflj<>7- 
ment  of  the  real  property  under  the  will  m 
the  largest  sense,  and  "  absolute  "  is  classed 
by  the  will  with  "  beneficial,"  so  as  to  have 
a  distinct  meaning  as  applied  to  each  bolder, 
whether  for  life,  or  in  tail  male.    The  resuU. 
in  their  Lordships'  ot>inion,  is  that  after tne 
legacies  and  annuities  fall  in  and  are  satis- 
fied, the  intention  was  to  establish  a  trust  0 
a  fund,  consisting  of  money  and  secunw*^* 

I) 


i872.] 


Civil 


THX  WEEKLY   UPOETER. 


RuHngt, 


373 


the  interest  of  which  should  be  paid  to  the 
person  or  persons,  for  the  time  being,  succes- 
sively entitled  to  the  rents  of  the  real  estate, 
the  corpus  remaining  otherwise  undisposed  of. 

In  this  respect,  the  decree  ought,  in  the 
opinion  of  their  Lordships,  to  be  varied,  and 
a  declaration  made  of  the  right  of  Jotendro- 
mohun  Tagore,  not  only  to  the  surplus 
interest  of  the  personalty  until  legacies  and 
annul  lies  fall  in  and  are  satisfied,  but  also  to 
ibe  interest  of  the  personalty  after  such 
falling  in  or  satisfaction. 

As  to  the  plaintiff's  claim  to  maintenance, 

their  Lordships  adopt  the  conclusion  arrived 

at  in  the    High  Court.     Without  entering 

into  the  general  question  as  to  how  far  the 

testamentary  power  as  to  ancestral  property 

can  supersede  the  claim  to  maintenance,  it 

is  enough  to  say  that  the  claim  in  this  case 

must  be  sustained,  if  at  all,  upon  the  footing 

that  the  marriage-gift  ought  tb  be  rejected. 

The  plaintiff  admits  a  marriage-gift  of  his 

father  of   real    property,   producing  at  the 

time  Rs.  7,000  per  year,  which  primd  facte 

is  an  adequate  maintenance.     He  does  not 

state  the  present  income.     His  averment  of 

its  insufficiency  is,    not  that   it   is   in   fact 

unreasonable  or  inadequate,  but  only  that  it 

is  insufficient  '*  considering  the  amount  and 

value  of  the  said   Prosonocoomar  Tagore's 

property.'' 

The  amount  of  the  property,  doubtless,  is 
an  element  in  determining  the  sufficiency  of 
a  maintenance,  but  it  cannot  be  regarded  as 
the   criterion.      Other    circumstances,    and 
even  the  position  or  conduct  of  the  claimant 
(speaking  generally,  and  not  of  the  parti- 
cular claimant),  may  reduce  the  maintenance. 
If  the  plaint  were  considered  well  founded 
in  this  respect,  a  son  not  provided  for  might 
compel  a  frugal  father,  who  had  acquired 
large  means  by  his  own  exertions,  to  allow 
&  larger  maintenance  than  he  himself  was 
satisfied  to   live  upon,  and   than   children 
Hying  as  part  of  his  family  must  be  content 
yilh.    The  only  question  raised,  therefore, 
is  whether  the  obligation,  moral  or  legal,  of 
^he  father  to  provide  a  reasonable  mainten- 
ance for  his  son,  is  satisfied  by  a  marriage- 
gift  of  a  primd  facie  adequate  income,  and 
their  Lordships  are  of  opinion  that  such  a 
gift  is  in  its  character  obviously  a  provision 
lor  maintenance  which,  in  this  case,  must  be 
regarded  as  sufficient,   and,   in   respect  of 
^mchjihe  plaintiff  has  laid  no  foundation  for 
lurther  inquiry,  either  in  law  or  fact. 

The  plaintiff's  claim  to  an  account  must 
next  be  considered.  He  takes  nothing  under 
we  will.    As  heir-at-law,  he  is  entitled  to 


so  much  of  the  inheritance  in  the  real  and 
personal  property  as  is  not  exhausted  by  the 
valid  provisions  of  the  will,  and  he  rs  entitled 
to  the  protection  of  the  law  to  keep  that 
inheritance  intact  until  he  comes  into  its 
enjoyment.  He  has  averred  upon  informa- 
tion and  belief  that  the  trustees,  *'  against  the 
directions  contained  in  the  will, "  sold 
securities  for  money  consisting  of  Govern- 
ment paper,  '*  out  of  the  corpus  of  the  estate 
of  the  said  testator,  and  have  improperly  ap- 
plied the  proceeds  thereDf."  Issue  was  taken 
by  the  trustees  upon  this  averment.  In  the 
High  Court  (Original  Ordinary  Civil  Juris- 
diction), Mr.  Justice  Phear  considered  this 
statement  of  the  plaintiff  insufficient,  because 
!'  the  trustees  and  executors  are  distinctly 
empowered  by  the  will  to  pay  debts  and 
legacies  out  of  the  personalty,  and  the  selling 
of  the  Government  paper,  of  which  the 
plaintiff  complains,  may,  as  far  as  anything 
goes  which  is  stated  by  the  plaintiff,  have  been 
effected  for  that  purpose,"  The  High  Court 
(Appellate  Jurisdiction),  however,  directed 
an  account,  thinking  that  an  averment  upon 
''  information  and  belief ''  was  sufficient  as 
to  a  fact  within  the  defendants'  knowledge, 
and  not  within  the  plaintiff's,  and  that  the 
statement,  as  to  the  sale  being  *'  against  the 
directions  contained  in  the  will,"  and  of  the 
proceeds  being  **  improperly  applied,"  was 
inconsistent  with  a  due  performance  of  the 
trust.  In  this  latter  view,  their  Lordships 
concur,  and  hold  that  the  plaintiff  is  entitled 
to  the  account  decreed.  Whether  any 
further  relief  should  follow  must  be  decreed 
by  the  High  Court  upon  the  result  of  the 
account  when  taken. 

Upon  the  question  whether  or  not  there 
ought  to  be  made  a  declaration,  beyond  a 
mere  expression  of  opinion,  as  to  the  rights 
of  the  parties  after  the  life-interest  of 
Jotendromohun  Tagore,  their  Lordships  are 
of  opinion  that  such  a  declaration  ought  to 
be  made.  This  case  is  distinguishable  from 
Lady  Langdale  v,  Briggs  (8  DeGex,  Mac- 
naghten,  and  Gordon  391),  where  it  was  laid 
down  that,  generally  speaking,  it  is  not 
according  to  the  course  of  the  Courts  in 
England  to  declare  future  rights,  and  it  falls 
within  the  exceptions  there  contemplated  as 
possible  in  the  judgment  of  the  Lord 
Justice  Turner,  page  428;  because  all  the 
existing  parties  interested  are  in  Court,  and 
it  is  impossible  to  decide  the  case  without 
considering  the  whole  scope  of  the  will,  and 
arriving  at  judicial  conclusions  as  to  the 
rights  of  each  of  the  parties  thereunder, 
which  judicial  conclusions,  so  far  as  they 
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dispose  or  may  dispose,  of  the  rights  of 
those  parties,  ought  to  be  incorporated  in 
the  decree. 

As  to  costs,  considering  that  the  important 
questions  litigated  have  arisen  from  the 
novelty  and  difficulty  of  the  will,  their 
Lordships  are  of  opinion  that  the  costs  as 
between  attorney  and  client  of  all  parties  in 
the  lower  Court  upon  appeal  to  the  High 
Court  (Appellate  Jurisdiction)  and  of  the 
appeals  to  Her  Majesty  in  Council  ought  to 
be  paid  out  of  the  estate,  taking  first  the 
corpus  of  the  personal  or  moveable  estate, 
and  that  future  costs  ought  to  be  reserved 
until  the  taking  of  the  account,  and  be  then 
disposed  of  by  the  High  Court. 

Their  Lordships  will  therefore  humbly 
recommend  to  Her  Majesty  that  the  decree 
of  the  High  Court  (Appellate  Jurisdiction) 
be  in  part  affirmed,  and  in  part  varied,  and 
that  additional  declarations  of  the  rights  of 
the  parties  should  be  made  as  follows,  that  is 
to  say,  that  the  said  decree  be  affirmed  so 
far  as  it  orders  that  the  decree  of  the  lower 
Court  in  its  Ordinary  Civil  Jurisdiction  be 
reversed,  and  that  the  plaint  in  this  suit  does 
show  a  cause  of  action,  and  that  the  testator 
died  intestate  as  to  certain  portions  of  his 
property,  and  that  part  of  the  testator's  im- 
moveable property  was  ancestral  estate,  and 
that  he  had  a  right  to  dispose  thereof  by 
will,  and  that  the  plaintiff  is  not  entitled  to 
any  maintenance  from  the  estate  of  the  tes- 
tator, and  that  the  plaintiff  is  entitled  to  an 
account  as  directed  by  the  decree  of  the  High 
Court  (Appellate  Jurisdiction),  and  that,  as  to 
the  residue  of  the  said  decree,  that  the  same 
be  varied,  and  the  following  order  and  decree 
substituted  for  the  same,  that  is  to  say,  that 
the  defendant  Jotendromohun  Tagore  is 
beneficially  entitled  to  a  life-interest  under 
the  said  will  in  the  real  or  immoveable  pro- 
perty, and  also  in  the  personal  or  moveable 
property  vested  in  the  trustees  therein  men- 
tioned, and  directed  to  be  conveyed  or  con- 
verted into  a  fund  respectively,  subject  to 
the  payments  therein  directed  to  be  made, 
and  to  the  provisions  of  the  will  not  hereby 
declared  to  be  void,  and  also  until  the 
legacies  and  annuities  fall  in  and  are  satis- 
fied to  receive  Rs.  2,500  per  month  out  of 
the  net  rents  of  the  real  or  immoveable  pro- 
perty, and  also  the  surplus  rents  of  the  same. 


and  the  unexpended  surplus  of  the  Interest, 
dividends,  and  annual  profits  of  the  personal 
or  moveable  property  which,  from  time  to  J 
time,  remain  unexpended  after  the  payments 
by  the  will  directed  to  be  made  thereoat,  and 
also  that,  subject  to  the  trusts  for  payment  a£ 
the  legacies  and  annuities,  the  said  Joten^ 
dromohun  Tagore  is  beneficially  entitled  for 
his  life  to  use  and  enjoy  the  library,  car- 
riages,  horses,  farmyard,  furniture,    jewels, 
gold  and  silver  plates,  and  other  articles  be*:' 
longing    to    the    said    testator,    except   the 
jewels,  household  furniture,  and  other  aiti- 
cles    which,   at  the  time   of  the  testator's 
death,   was   or    were   in    the   personal  \m 
of  any   member  of    the    testator's    family, 
which  by  the  will  are  not,  or  were  not  to  be 
collected,  or  got  in,  or  sold  by  the  said  trus- 
tees and  executors,  and  that  the  limitatioss 
in  tail  male  and  subsequent  limitations  in  the 
said  will  respectively  have  failed  and  are 
void,  and  that,  upon  the  failure  or  determin- 
ation of  the  life- interest  of  the  said  Joten- 
dromohun Tagore,  the  plaintiff,  subject  to ' 
the  provisions  in  the  said  will  not  herebT 
declared  to  be  void,  is  entitled,  as  heir-at-lav 
of  the  said  testator,  to  the  real  and  personal  < 
property,  in  respect  of  the  receipt  and  enjor- 
mentof  which,  thesaid  life-interest  is  declared,  \ 
and  that,  upon  the  expiration  of  the  said  life-  i 
interest,  and  subject  to  any  trust  not  hereby 
declared  void,  the  beneficial  interest  in  ibe  , 
said  real  and  personal  property  is  vested  in 
the  plaintiff  as  such  heir-at-law  ;  and  that  ' 
the  case  be   remitted  to  the  lower  Court, 
with  a  direction  that  it  shall  try  the  seventh 
issue,*  and  return  its  finding  thereon,  with 
the  evidence  to  the  High  Court  (Appellate 
Jurisdiction),    and    that  the    costs    of  the 
parties   respectively   in  the  lower  Court,  of 
the   appeal   to  the  High   Court  (Appellate 
Jurisdiction),  and  the  costs  of  the   several 
appeals  to  Her  Majesty  in  Council,  be  taxed 
as  between  attorney  and  client,  and  paid  oat 
of  the  estate,  taking  first  the  corpus  of  the 
personal  or  moveable  property,  and  that  the 
future  costs,  if  any^  be  reserved  and  disposed 
of   by    the   High    Court   (Appellate  Juris- 
diction) upon  the  taking  of  the  account  bj 
that  Court  directed. 


*  In  the  decree,  as  printed,  erroneously  called  thf 
sixth  issue. 
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The  5th  Augast  1872. 
Present : 

Hon*ble  H.  V.  Biyley  and  D^arkanath 
Mitter,  Judges. 

Law —  Joint  Family — Inheritance — Dis- 
Ication  —  Exclusive  Possession  —  Onus 
ibandL 

Case  No.  387  of  1872. 

Appeal  from   a  decision  passed  by 

Judge    of    Mymensingh,     dated    the 

\pih    October  iSyiy  affirming  a    decision 

the   Additional  Subordinate   Judge   of 

District,  dated  the  yth  July  rSyo. 

Cbunder  Monee  Debia  (Defendant), 
Appellant, 

versus 

Kristo  Chander  Mojoomdar  (Plaintif!), 
Respondent. 

faboo  Nullit  Chunder  Sen  for  Appellant. 

foos    Mohinee    Mohun    Roy    and    Issur 
Chunder  Chuc/terbutty  for  Respondent. 

fK  K  died,  leaving^  a  widow  (A),  three  sons   (R,  K, 

'  P),  and  a  daughter  (W).     R  and  Kdied  unmarried, 

tP,  who  survived  thern^  left  a  widow  (CM).    W*s  son 

C  sued  C  M  for  5  annas   15  §^undas  of  the  joint 

itly-estate.     One  of  the  pleas  raised  fur  the  defence 

that  the  sons  R  and  K  were  disqualified  from  in- 

mg,  and  1  anna  15  eundas  was  claimed  as  the  ex- 

ive  property  of  defendant's  husband  under  an  alleged 

HjsLD  that  the  presumption  of  Hindoo  law  was  aj^ainst 
alieg^ed  disqualification,  and  K  and  K  having  an 
itted  right  to  succeed,  ic  was  for  the  defendant  to 

l^ve  by  positive  evidence  that  they  did  not  succeed  by 

reason  of  the  said  disqualification  : 

Held  that,  as  the  whole  of  the  disputed  share  was  found 
in  the  possession  of  the  joint  family  even  after  the  death 
9/  P,  it  was  for  defendant  to  prove  the  alleged  gift. 

Bayley,  J. — I  think  this  special  appeal 
;mast  be  dismissed  with  costs.  The  admitted 
bets  are  these :  One  Kistokinkur  had 
;lhree  sons,  Rajkissen,  Kistonath,  and  Pran- 
Bath,  and  a  daughter  Wooma  Soonduree, 
whose  son  is  the  plaintiff  in  this  case.  Kis- 
lokiakur  left  a  widow  named  Anund  Moyee. 
Rajkissen  and  Kistonath  died  unmarried,  and 
Prannath  survived  them  both.  The  widow 
of  Prannath,  Chunder  Monee,  is  the  defend- 
ant in  this  case. 

The  plaintiff  sued  for  5  annas  15  gundas 
of  the  property  in  suit  as  the  daughter's  son 
of  Kistokinkur. 

Certain  pleas  were  raised  as  to  one  of  the 
two  sons  of  Kistokinkur  being  insane,  and 
the  other  deaf  and  dumb,  but  these  pleas  are 
not  pressed  before  us,  and  it  is  clear  there  is 
no  evidence  to  support  them, 


It  was  also  said  that  Chunder  Monee 
was  incapable  of  inheriting,  having  been 
afflicted  with  leprosy,  but  this  objection  also 
needs  no  further  remark  than  this  that  it  has 
been  found  as  a  fact  that  she  had  performed 
expiation  for  the  disease.  This  objection 
also  is  not  seriously  pressed. 

The  first  Court  gave  the  plaintiff  a  decree 
for  a  two-thirds  share  of  the  property. 

The  Lower  Appellate  Court  has  affirmed 
that  judgment. 

On  the  question  of  possession  and  limita- 
tion, both  the  Courts  held  that  there  was 
clear  and  trustworthy  evidence  that  the  pro- 
perty was  in  the  joint  possession  of  the 
family,  and  that  limitation  did  not,  therefore, 
apply.  They  have  also  held  that  the  special 
plea  set  up  by  the  defendant  as  to  Pran- 
nath's  share  being  increased  by  i  anna 
15  gundas  by  purchase  was  not  made  out. 

In  special  appeal,  it  is  urgefd  that  the  onus 
of  proof  as  to  the  disqualification  of  Rajkissen 
and  Kistonath  was  wrongly  put  upon  the 
defendant. 

On  this  point,  it  may  be  as  well  to  observe 
that  the  onus  of  proof  was  not  entirely  put 
upon  the  defendant.  The  Lowei:  Appellate 
Court  has  gone  through  the  whole  evidence 
on  the  record,  witness  by  witness  on  both 
sides,  regarded  their  position  with  reference 
to  the  parties  to  the  suit  and  their  respecta- 
bility, and  come  to  the  conclusion  that  **  the 
**  witnesses  for  the  plaintiff  are  certainly 
"  more  respectable  and  reliable." 

The  second  plea  is  of  disqualification.  It 
was  raised  by  the  defendant,  and  is  altogether 
a  special  plea ;  and  in  a  Hindoo  family,  which 
has  been  found  to  be  joint  and  undivided,  the 
presumption  would  be  against  the  disqualifi- 
cation until  it  is  rebutted  by  evidence.  Here 
the  evidence  signally  fails  to  rebut  that  pre- 
sumption. 

It  is  then  pleaded  that  it  was  for  the 
plaintiff  to  prove  the  extent  of  Kistokin- 
kur's  share  in  the  disputed  talook^.  The 
plaintiff  relies  on  the  judgment  in  a  contribu- 
tion-suit brought  by  himself  and  the  present 
defendant  as  plaintiffs,  and  in  which,  it  was 
held  that  the  ancestral  share  of  the  plaintiffs 
was  5  annas  1 5  gundas.  The  kubooleut  also 
says  that  the  lands  were  the  poitric  (paternal) 
lands  of  Prannatn. 

There  is  then  the  evidence  of  the  defend- 
ant's poorohit,  Ramnath  Chuckerbutty,  who 
was  called  by  the  plaintiff,  but  who  still  stood 
in  the  relation  of  poorohit  to  the  defendant. 
He  said  that  the  share  of  Kistokinkur  was 
5  annas  1 5  gundas.  Upon  these  facts,  the 
1  Lower  Appellate  Court  was  quite  justified  in 
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coming  to  a  conclusion  in  favor    of    the 
plaintiff. 

I  would  also  add  that  the  presumption  of 
Hindoo  law  starts  the  plaintiff's  case.  It  is 
said  that  Prannath's  share  of  4  annas  was 
raised  to  5  annas  15  gundas  by  transfers 
under  certain  hebbasy  but  there  is  no  evidence 
produced  in  favor  of  the  hebbasy  so  that,  not 
only  has  the  plaintiff  proved  his  case  by  the 
evidence  he  produced,  but  the  defendant  has 
given  no  evidence  to  rebut  the  case  started 
by  the  plaintiff. 

On  the  whole,  I  would  dismiss  this  special 
appeal  with  costs. 

Miiicry  J, — 1  am  of  the  same  opinion.  The 
first  ground  urged  in  special  appeal  is  mani- 
festly untenable.  It  is  admitted  that  Rajkis- 
sen  and  Kistonath  had  a  right  to  succeed 
Kistokinkur,  and  it  was,  therefore,  for  the 
defendant  to  prove  by  positive  evidence  that 
they  did  not  succeed  to  their  father's  estate 
by  reason  of  the  disqualification  alleged  by 
her  in  her  written  statement. 

The  second  ground  also  must  fail.  The 
plaint  in  the  contribution-suit  shows  that 
the  whole  of  the  5  annas  15  gundas  in  dis- 
pute was  in  the  possession  of  the  joint  family 
even  after  the  death  of  Prannath.  Under 
these  circumstances,  it  was  clearly  for  the 
defendant  to  show  by  satisfactory  evidence 
that  the  1  anna  15  gundas,  out  of  the  5  annas 
1 5  gundas  claimed  by  her  upon  the  ground 
of  the  alleged  gift  to  her  husband,  did  really 
belong  to  her  husband  as  his  own  exclusive 
property,  and  not  as  part  and  parcel  of  the 
joint  estate.  This  she  has  failed  to  do  ac- 
cording to  the  judgments  of  both  the  lower 
Courts,  and  those  Courts  were,  therefore,  fully 
justified  in  awarding  to  the  plaintiff  a  decree 
for  two-thirds  of  the  entire  5  annas  1 5  gundas 
involved  in  this  suit. 


The  7th  August  1872. 

* 

Present: 

The  Hon'ble  Sir  Richard  Couch,  KL,  Chief 
Justicey  and  the  Hon'ble  W.  Ainslie, 
Judge. 

.   Rent  Suit  by  Co-sharer— Objection— Special 

Appeal. 

Application  for  the  admission  of  a  Special 
Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhooty  dated  the  gth  April 
i8y2y  reversing  a  decision  of  the  Moon- 
si  ff  of  Darbhangahy  dated  the  ijth 
December  i8fi. 


Nanoo  Roy  (Defendant),  Appellanty 

versus  \ 

Joomuck  Lall  Doss  (Plaimiif),  RespondeA 

Baboo  Lukhee  Churn  Bose  for  Appellan 

No  one  for  Respondent. 

In  a  suit  for  rent,  the  objection  that  the  pl^BtiScai 
not  sue  without  the  co-sharers  joining  him,  vUdi 
not  go  to  the  merits  of  the  case,  was  not  iJJir«e^to| 
taken  for  the  Brst  time  in  special  appeal. 

Couchy    C.J. — With   regard   to  the 
objection,  no  such  question  appears  to 
been  raised  in  the  defence  in  the  hisi  C 
If  the  defendant  had  objected  that  the  piii 
tiff  was  only  entitled  to  a  share,  and 
not  sue  without  the  co-sharers  joining,  it 
possible  that  the  plaintiff  might  have 
a  state  of  things  which  entitled  him  to 
without  joining  the   co-sharers.    The 
has  gone  through  both  Courts,  and  noff 
objection  is  taken.     It  cannot  be  allowed 
be  taken  now,  because,  from  its  not  ban 
been  taken  at  the  proper  time,  this  Co^^ 
not  before  it  the  materials  upon  which  'ti 
determine  whether  it  is  a   valid  objcdon 
We  cannot,  in  special  appeal,  say  thai  li«ii 
has  been  any  error  in  this.     If  it  had  bed 
taken  in  the  first  Court,  it  might  have  bedt 
met,  or  the  Court  might  have  allowed  M 
other  parties  to  be  added,  or  thesuirioW 
withdrawn  with  liberty  to  bring  a  fresh  sifc 
The  defendant  is  now  seeking  to  set  up  1 
different  kind  of  defence  from  what  he  dii 
before;   and,   moreover,    according  to  4e 
finding  of  the  Appellate  Court,  which  isiie 
Court  whose  judgment  upon  the  facts  we  are 
to  take  as  the  prevailing  decision,  \i  wonid , 
seem  that  he  is  liable  to  pay  a  share  of  tte 
rent  to  the  plaintiff,  and  the  objection  that 
the   plaintiff  ought  to   hav€  joined  othc« 
with  him  is  not  one  which  goes  to  the  merits 
of  the  case.     It  is  not  shown  that  the  p/«fl- 1 
tiff  ought  not  to  have  his  rent.    The  appli- 
cation must  be  rejected. 


The  14th  August  187J. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkinatfe 

Milter,  Judges, 


Special  Appeal— Inddesital  Issnes-Ghitwi^ 
Tenttres-* Molmniree  Leiaes. 
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Case  No.  134 1  of  1871. 

^cial  Appeal  from  a   decision  passed   by 

the  Judge  of  Bhaugulpore,  dated  the  nth 

August  iSy ly  affirming  a  decision  of  the 

Deputy    Collector  of  that  District,  dated 

Hhe  j/sl  May  iSyi. 

W.  R.  Davies  (Plaintiff),  Appellant, 


V 


versus 


tbee  Mahtoon  and  oihers  (Defendants), 

Respondents. 

Rk  Advocate^  General  and  B a  boos  Romesh 

•  Chunder  Miller  and  Kalee  Kishen  Sen  for 
^Appellant. 

\boo5  Bhowanee  Churn  Dull  and  Luckhee 
Churn  Bose  for  Respondents. 

la  a  suit  for  arrears  of  rent  at  enhanced  rates,  the 

:  that  the  Lower  Appellate  Court  did  not  record  any 

lion  upon  a  kubooleut  which  was  only  incidentally  in 

,  and  which  the  first  Court  had  found  to  be  a  fabric 

instrument,  was  held  to  be  not  a  valid  {ground  of 

sal  appeal ;  there  having  been  no  reason  to  suppose 

the  Lower  Appellate  Court  had  inn  properly  ex- 

'  the  document  from  its  consideration,  or  that  the 

had  not  argued  on  it. 

k  Any  presumption  that  there  may  be  against  the  right 
■fa  ghatwal  to  grant  mokurruree  leases  cannot  hold 
%Qod  against  such  leases,  when  granted  in  good  faith, 
TUt  die  clearance  of  jungle. 

I  Militry  y, — The  plainlifif  in  this  case  is  the 
^^aradar  of  a  zemindaree  in  the  district  of 
^Bhaogulpore,  belonging  to  Rajah  Leeianund 
:SiBgh.  The  defendant  holds  certain  lands 
within  that  zemindaree,  and  the  present  suit 
was  brought  against  him  for  arrears  of  rent 

•  at  enhanced  rates  on  account  of  those  lands. 
[ .  it  is  admitted  on  both  sides  that  the  lands 
I  m  question  originally   formed   part  of  an 
!  ancient  ghatwalee  tenure  which,  the  plain- 
tiff says,  was   resumed   by  his    lessor,  the 
Rajah,  under  a  decree  of  the  High  Court, 
bearing  date  the  22nd  July  1865,  passed  in 
a  suit  instituted   by  the   latter  against  the 
then  ghatwal.     The  plaintiff  further  alleges 
tnat,  on  his  taking  possession  of  the  mehal 
^Qder  the  ijara  lease  granted  to  him  by  the 
*^*jah,  the  defendant  executed  a  kubooleut 
"J  his  favor,   whereby  he,   the  defendant, 
bound  himself  to  pay  a  jumma  of  96  rupees 
and  odd  annas  for  a  period  of  one  year,  and 
thai,  on  the  expiration  of  the  term  fixed  in 
that  kubooleut,  the  plaintiff  served  the   de- 
fendant with  a  notice  of  enhancement  under 
"^provisions  of  section  13,  Act  X.  of  1859, 
tiDder  which  Act  this  suit  was  brought. 

1  ^  •  *^^*^''  o^  ^^  defendant  is  that  the 
«|W8  in  quettion  have  been  held  by  him  and 
^  *ncettors  J6r  a  long  series  of  years  at  a 


fixed  rental  of  36  rupees  per  annum,  under 
a  mowrosee  mokurruree  pottah,  dated  28th 
Jeyt  1 2 1 1  F.  S.,  granted  to  his  father  by 
one  of  the  former  ghalwals  for  the  clearance 
of  jungle;  that  the  kubooleut  relied  upon 
by  the  plaintiffs  is  not  a  genuine  instrument, 
and  that  the  plaintiff  i$  not  entitled  to 
enhance  the  rent  of  the  holding. 

When  this  case  came  before  us  on  the  last 
occasion,  we  sent  it  back  to  the  Court  of 
first  instance  for  the  determination  of  certain 
issues  specifically  laid  down  in  our  order  of 
remand  of  that  date. 

Both  the  lower  Courts  have  now  decided 
that  the  plaintiff  is  not  entitled  to  enhance 
the  rent  of  the  defendant's  tenure.  Hence 
this  special  appeal,  in  which  the  following 
points  have  been  raised  before  us,  viz, : — 

istly, — That  the  Lower  Appellate  Court  has 
committed  an  error  in  law  in  the  investiga- 
tion of  the  case,  in  that  it  has  not  expressed 
any  opinion  on  the  question  relating  to  the 
genuineness  or  otherwise  of  the  kubooleut 
relied  upon  by  the  special  appellant,  although 
that  question  was  distinctly  raised  before  it 
by  the  memorandum  of  regular  appeal. 

2ndly. — That  the  Lower  Appellate  Court 
is  wrong  in  law  in  holding  that  the  mokurruree 
pottah  propounded  by  the  defendant  is  a 
genuine  document,  there  being  no  legal  evi- 
dence on  the  record  to  warrant  that  finding ; 
and 

^rdly, — That  the  Lower  Appellate  Court 
has  committed  an  error  in  law  in  hold- 
ing, upon  the  mere  fact  of  the  plaintiff's 
lessor  having  received  rent  from  the  defend- 
ant for  three  years  at  the  rate  mentioned  in 
the  mokurruree  pottah,  that  the  said  instru- 
ment has  been  ratified  by  the  said  lessor. 

The  determination  of  .the  first  point  does 
not  admit  of  much  difiiculty.  The  mere  fact 
that  the  Lower  Appellate  Court  has  not 
recorded  any  opinion  upon  the  kubooleut  is 
not,  in  our  opinion,  a  valid  ground  of  special 
appeal,  there  being  no  reason  to  suppose 
that  the  said  Court  has  improperly  excluded 
that  document  from  its  consideration,  or  that 
the  parties  did  not  argue  on  it.  The  kuboo- 
leut is  not  the  direct  foundation  of  the 
plaintiff's  claim,  and  its  genuineness  was, 
therefore,  only  incidentally  in  issue,  that  is 
to  say,  so  far  as  it  bore  upon  the  main  ques- 
tion involved  in  the  case,  namely,  the  genu- 
ineness and  validity  of  the  mokurruree  pottah 
produced  by  the  defendant.  The  first  Court 
found  in  distinct  terms  i^at  the  kubooleut 
was  a  fabricated  instrument,  and  it  went  to 
the  length  of  recording  in  its  judgment  that 
the  only   witness,  who    was    produced  to 
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support  it,  after  the  remand,  was  tutored  in 
its  very  presence  by  the  plaintiff's  agent. 
It  is  true  that  the  Judge  of  the  Appellate 
Court  has  not  made  any  express  reference 
to  this  point  in  his  judgment.  But  taking 
that  judgment  as  a  whole,  and  bearing  in 
mind  the  emphatic  language  in  which  it 
confirms  the  judgment  of  the  first  Court,  we 
see  no  reason  whatever  to  think  that  the 
special  appellant  has  been,  in  any  way,  pre- 
judiced by  the  omission  he  complains  of. 
The  Judge  says;  **  1  see  no  reason  whatever 
for  questioning  the  validity  of  the  mokurruree 
pottah  which,  I  find,  as  a  fact,  is  a  getiuine 
document."  These  words  leave  no  doubt 
in  our  mind  that  the  question  relating  to  the 
genuineness  of  the  kubooleut  which  was 
involved  in  the  main  issue  as  to  the  validity 
or  otherwise  of  the  mokurruree  title  set  up 
by  the  defendant  has  not  been  overlooked 
by  the  Judge. 

The  second  ground  seems  to  be  equally 
untenable.  There  was,  in  our  opinion,  ample 
evidence  to  warrant  the  Lower  Appellate 
Court  in  finding  that  the  mokurruree  pottah 
is  a  genuine  document.  It  purports  to  bear 
date  so  far  back  as  the  i  ith  of  Falgoon  1 2 1 1 , 
and  it  would,  therefore,  be  unreasonable  to 
expect  it  to  be  proved  by  the  direct  testi- 
mony of  any  living  witnesses.  There  is 
nothing  suspicious  either  in  the  nature  of  the 
transaction  or  in  the  actual  condition  of  the 
document  itself.  It  has  been  produced  from 
the  proper  custody,  that  is  to  say,  from  the 
custody  of  the  person  who  claims  title  under 
it,  namely,  the  defendant;  and  if  further 
evidence  is  necessary  to  prove  such  an 
ancient  deed,  we  have  got  the  testimony  on 
oath  of  the  defendant  himself,  a  man  of  65 
years  of  age,  who  swears  that  it  was  granted 
10  his  father  for  junglebooree  purposes  be- 
fore the  dawn  of  his  recollection,  and  that 
he  himself  has  been  in  possession  of  the 
lands  covered  by  it  at  the  fixed  rate  men- 
tioned therein  for  the  last  thirty  years. 

The  third  objection  is  one  of  considerable 
difficulty ;  but  after  giving  to  it  our  best  and 
most  careful  consideration,  the  conclusion 
we  have  arrived  at  is  that  it  also  must  fail. 
The  plaintiff  puts  his  right  to  enhance  solely 
and  exclusively  upon  the  theoretical  argu- 
ment, namely,  that  a  ghatwalee  tenure  being, 
by  its  very  nature,  a  service  tenure,  a  ghat- 
wal  must  be  presumed  to  have  no  right  to 
grant  any  mokurruree  leases,  at  least  such  as 
can  bind  the  zeaindar  or  his  legal  repre- 
sentatives after  the  resumption  of  the  parent 
tenure  itself.  But,  without  expressing  any 
final  opinion  upon  this  proposition  consider- 


ed in  the  general  form  stated  above,  we  ^ 
not  think  that  the  presumption  holds 
against  mokurruree  leases  granted  in 
faith  for  the  clearance  of  jungle,  like  the 
under   our    consideration.     The    gh 
sunnud  has  not  been  produced,  nor  ha$ 
been  suggested  that  there  was  any  e 
stipulation  between  the  original  grantor 
grantee  to  the  effect  that  the  latter  s 
not  grant  any  mokurruree  leases  even  for 
clearance  of  jungle.     The  defendant  and 
predecessors  have  been  in  possession  of 
lands  in  question  at  least  since  the  year  1 
and,  during  this  long  interval  of  time, 
the  plaintiff's  lessor  nor  his  predecessors 
title  ever  raised  any  objection  to  the  vaii 
of  the  mokurruree   grant,    or  to  the  . 
of  the  ghatwal   to   make   it.     The  D 
Collector,   who  tried  the   case  in  the 
instance,  says  in  his  judgment  that,  fromd 
immemorial,  the  ghatwals,  in  that  part  of  dJ 
country,  have  largely  exercised  the  power  d 
granting   such  leases  for   the   clearance  ■ 
jungle,  and  that  the  necessity  for  grantfin 
them  arose  from  the  combined  influence  of  ^ 
extremely   jungly   character  of   the  dJstnc^i 
a  considerable  part  of  which  is  still  covered 
with  primeval  forest,  and  of  the  unwilling- 
ness of  persons  to  undertake  the  clearance  of 
jungle  lands  at  the  risk  of  their  capital,  and 
even  of  their  lives,  without  the  pros|>ectflf 
enjoying    those   lands  from    generation  fi 
generation   at   fixed   rates  being  secured  tt) 
them  as  a  compensation  for  the  sacrifices  ihef 
have   to  make.     It  is  true  that  there  is  n» 
direct  evidence  on  the  record  of  this  case  W 
support  the  above  facts,  but  those  facts  boog 
matters  of  public  notoriety,  the  Depuiy  Cd- 
lector  was  fully  warranted  in  adopting  the 
view  he  did  on  the   authority  of  his  own 
local  experience  and  knowledge.    The  crea- 
tion of  these  junglebooree  leases,  therefore, 
particularly   in   the  ghatwalee   parts  o(  i^ 
district  of  Bhaugulpore,  arose  from  a  para- 
mount  necessity ;   and  as  such  leases  wcJ* 
doubly  beneficial  to  the  zemindar,  not  onlf 
because  of  the  clearance  of  the  pariicnlJir 
lands  covered  by  them,  but  also  because  ot 
the  consequent  security  which  such  clearance 
afforded  to  him  in  the  enjoyment  of  the ^^^ 
lands  appertaining  to  his  zemindaree,  the^o* 
duct  of  the  predecessors  of  the  plainiin  w 
not  taking  any  steps,  either  to  prohibit  or  to 
protest  against  the  granting  of  such  mo»"^' 
ruree  leases,  when  taken  along  with  the  otwf 
facts  and  circumstances  previously  '^^^j!^ 
to,  is  good  and  sufficient  evidence  from  wh»c 
it  can  be  reasonably  inferred  that,  ^^^^V, 
the  institution  of  this  suit,  it  was  undcrstooa 
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between  all  the  parties  interested  in  the  lands  by  the  Judge,  namely,  that  the   tenure    in 

b  question   that  it  was  within  the  compe-  question  is  protected  by  section  4,  Act  X. 

^cy  of  the  ghauval  to  grant  the  lease  now  of  1851)1.     That  ground  was  abandoned  by 

^fore  us  for  the  clearance  of  jungle.  the  defendant  in  the  Court  of  first  instance, 

*  This  distinction  in  favor  of  leases  granted  nor  was  it  pressed  upon  us  during  the  hear- 

^ttd  fide  for  the  clearance  of  jungle  is  fully  ing  of  this  appeal. 

ipported  by  the  policy  adopted  on  the  sub-  p^,  ^he  above  reasons,   we   dismiss  this 

ct  by  the  Indian  Legislature  down  to  the  appeal  with  costs. 

kSiing  of  Act  XI.   of    1859.     Up  to  that 

Ue,  even  an  auction-purchaser  at  a  sale  for  

rears  of   revenue,  whose  title  is  one  of  the 

ilghest   recognized   by  our  law,  could  not.  jhe  26th  July  1872, 

loterfere  with  the  rights  of  persons  holding  p         z . 

Jeases  for  the  clearance  of  jungle,  as  may  be  rresent : 

#cen  from  the  various  sale-laws  passed  before  jhe  Hon'ble  Sir  Richard  Couch.  A'/.,  Chief 

.^c  promulgation  of  that  Act.     Under  this  Justice,   and   the    Hon'ble    W.    Markbv, 

iwate  of  facts,  we  do  not  think  that  this  is  a  Jud^re, 
^se  in  which  the  plaintiff  can  ask  us  to  set 

Aside  the  long  standing  mokurruree  title  of  Construction  (of  Conveyance)— Right  of  Way^ 

)the  defendant  merely  upon  the  ground  that  Obstruction -Injunction. 

'le   person    who   created   that   title    was    a  '  Appeal  from  the  judgment  of  the  HofCble 

halwal.     it    may   be   that   the   Judge   was  A,    G,  Macphenon,  exercising  the  Ordi- 

■Wrong    in  finding  that  the    plaintiff's   lessor  nary  Original  Civil  J urisdiction   of  the 

Piad  rati  lied  the  defendant's  mokurruree  title  ^      High  Court, 

,merely  upon  the  ground  that  he  had  received  *raj      ^rt       c      fT\  c     1     ♦%     At.^  11,  .t 

.*  ►  *     . u                   .  4U       .             .•       \'  Mudden  Mohun  Sen  (Defendant) ,  i4/^mj/// 

lent  tor  three  years  at  the  rates  meniioncd  in  v^         ^               v                  i  >    rr 

the  potiah.     But  we-  do  not  think  it  neces-  versus 

sary  in  this  case  to  express  any  final  opinion  Chunder  Coomar  Mookerjee  and  others 

on  that  point.    -It  is  enough  for  the  purposes  (Plaintiffs),  Respondents, 

of  this  judgment  to  say  that  the  nature  of 

the  lease,  the  uninterrupted  possession  for  Mr,  Kennedy  and  Mr.  Lozve  for  the 

no  less   than  69  years   held   under   it,  the  Appellant. 

condition  of  the  district  in  which  the  lands  j^f^^  Advocate^ General  znd  Mr.  Branson 

covered  by  it  are  situated,  the  obscurity  still  for  ^he  Respondents. 

hanging  about  the   precise    nature    of    the  ^^„                .          ^      .       .  ^           ^^^^   .,_ 

„.    P     ?       .                    £  .u   ^   J-  *  •    ^               J-  Where,  upon  the  coMstruction  of  a  conveyance,  the 

ghatwalee  tenures  of  that  district,  regarding  plaintiffs  were  considered  to  have  acquired,  not  a  riffht 

which  no  legislative  enactment  has  yet  been  ;  in  the  soil  of  a  passag^e,  but  only  a  rigrht  of  way  over 

passed,  and,  lastly,  the  total  absence  of  any  ;  it,  held  that  they  were  only  «"t^tkd  to  compia^^^ 

'^ ,.      .            '            ''                    ,                      r    ,u  anv  acts  of  the  defendant  which  obstructed  them  in  the 

OOjecilon     or     protest    on    the    part    of    the  enj'oyment  of  that  rijrht  of  way.  and  to  an  injunction 

plaintiff's  lessor  and  his  predecessors  against  .  against  future  obstructions,  and  that  the  use  of  doors 

ihe  creation  of  such  tenures  which  appear  opened  out  bv  the  defendant  from  his  ho^^^^^^^^^^ 

.                               £   .1  passasre  to  clean  privies  was  a  serious  obstruction  to 

to  be  pretty  numerous  in  that  part  of  the  {'j^g  ^^^  ^f  the  plaintiffs'  right  of  way. 

country,  are,  in  our  opinion,  sufficient  to  raise  ^,^^  ^^^^^  ^^  ^^^  ^^5^  ,^i,l              f^om  the 

a  strong  presumption  in  favor  of  the  va  id uy  j  n^,,.,      judgment  of  the  lower  Court  :- 

of  the  mokurruree  title  set  up  by  the  defend-  *  ^     °                                        ^u  *   t 

ant;  and,  as  that  presumption  has  not  been  .      Macpherson,   /.—Without   saying   that  1 

rebutted   by   anything  on   the   part  of   the  '  consider   the   plaintiffs   case   to  be  a  very 

special    appellant    beyond     the    theoretical  meritorious  one,  I  thjnk  that  he  is  entitled 

argument  above  referred  to,  we  think  the  to  my  judgment.     Ihe  question  is  whether 

lower  Courts  were    right  in  dismissing  his  the  plaimiff  has  a  right  to  prevent  the  de- 

suii.    The  mere  fact  that  the  Judge's  deci-  fendant  from  using  certain  doors  which  he 

sion  is  based  upon  a  narrower  ground  than  has  lately  made  opening  on  to  a  lane,.the  right 

that  which  is  really  warranted  by  the  cir-  of  property  in  which,  or,   at  any  rate,  the 

cumstances  of  the  case,  is  not,  in  our  opinion,  right  of  exclusive  user  of  which  is  claimed 

a  valid  ground  of  special  appeal,  when  we  by  the  plaintiff  and  certain   other  persons 

find  that  the  conclusion  arrived  at  by  the  who  own  property  lying  off  Bulloram  Days 

Judge  is  substantially  correct.  ,  Street,  behind  the  front  row  of  houses  which 

We  do  not  think  it  necessary  to  express  .  actually  abut  on  the  street      The  plaint- 

any  opinion  upon  the  other  ground  mentioned    ifif's  property  Con  which  his  dwelling-house 
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stands)  was  originally  part  of  a  larger  parcel 
of  land  which  belonged  to  one  Gooroo  Churn 
Sen,  and  which  ran  up  to,  and  abutted  upon, 
the  defendant's  premises.  Gooroo  Churn  Sen 
divided  his  land  into  lots,  and  sold  it  to  dif- 
ferent purchasers ;  and  he  reserved  a  portion 
of  land,  six  feet  wide,  along  the  western 
side  of  the  defendant's  premises,  to  be  used 
as  a  lane  by  which  the  plaintiff  and  the 
other  purchasers  of  the  inner  lots  should 
have  the  means  of  access  to  and  from  Bullo- 
ram  Day's  Street.  The  defendant  seems,  like 
the  plaintiff,  to  have  a  right  of  way  over  this 
lane,  he  being  the  purchaser  of  one  of  the 
lots  which  belonged  to  Gooroo  Churn  Sen, 
and  which  is  marked  in  the  map  before  me 
as  C ;  but  the  defendant's  premises  which 
are  the  subject  of  this  suit  do  not  abut  upon 
this  lot  C,  and  are  held  under  a  totally  dis- 
tinct title  (not  through  Gooroo  Churn  Sen 
at  all). 

It  is  to  be  remarked  that  the  defendant  in 
the  conveyance  (of  the  land  C)  which  he  got 
from  Gooroo  Churn  Sen  has,  so  far  as  I  can 
see,  no  express  right  of  way  or  otherwise 
over  this  lane  reserved  to  him ;  for  the  only 
lane  which  is  mentioned  in  the  deed  is  the 
smaller  lane  in  the  immediate  vicinity  of  the  lot 
C,  and  leading  into  this  larger  lane,  the  subject 
of  the  present  suit.  The  plaintiff,  on  the  other 
hand,  has  this  lane  expressly  reserved  to  him 
and  the  other  purchasers.  The  plaintiff  got 
two  deeds  of  conveyance  from  Gooroo  Churn 
Sen.  The  first  (of  March  17th,  1863)  is 
an  English  deed,  and  after  describing  the 
lane  says:  "Which  two  passages  the  said 
''  Gooroo  Churn  Sen  hath  granted  and  al- 
**  lowed  and  doth  hereby  grant  and  allow 
''as  the  passage  for  the  said  Chunder  Coo- 
"mar  Mookerjee,  his  heirs,  representatives, 
"  and  assigns,  and  all  others,  the  purchasers  of 
"the  northern  portion  of  the  laid  pieces  of 
"land."  The  second  (of  the  27th  of  July 
1863)  is  a  Bengalee  bill  of  sale  of  a  very 
small  parcel  of  land ;  and  referring  to  this 
lane,  it  continues  to  the  following  effect : 
"No  one  shall  be  able  to  throw  sweepings 
"and  filth  on  the  said  road,  or  make  it 
"  unclean.  If  any  one  does,  at  any  time,  act 
"  thus,  you  will  deal  with  him  according  to 
"  law." 

Until  last  year,  the  lane  had  no  doors  open- 
ing upon  it  from  the  defendant's  premises, 
but  recently  the  defendant  has  made  three 
new  doors,  which  open  on  to  the  lane.  Two 
of  them  are  used  for  the  purpose  of  clean- 
ing two  privies,  which  the  defendant  has  on 
his  premises;  and  the  third  is  a  door  used 
by  the  defendant  and  his  servants  as  a  means 


of  access  to  the  lane.  The  plaintiff  com- 
plains of  these  doors  as  a  nuisance  and  as  an. 
infringement  of  his  rights.  He  says  (and  Ij 
have  no  doubt  truly)  that  the  having  t' 
privies  cleaned  in  this  manner  is  a  gr 
annoyance  to  himself  and  the  other  occiip 
of  the  inner  lots  who  have  the  right  to 
the  lane ;  and  he  declares  that  the  lane,  at 
time  when  the  privies  are  being  cleaned, 
comes  almost  impassable.  It  seems  to 
that  the  plaintiff  has  sufficient  title  in  tlvg 
soil  of  the  lane  to  entitle  him  to  insist  00  thtft^ 
lane  being  kept  in  the  same  state  as  hitherto'; 
and  that  he  has  a  right  to  prevent  the  de^. 
fendant  from  making  new  doors  on  to  the^ 
lane,  and  to  restrain  him  from  using  those; 
doors  which  have  been  made.  The  lane  1^ 
not  a  public  lane,  and  I  do  not  think  thai, 
even  if  he  has  the  same  right  to  use  the  lane 
that  the  plaintiff  has,  the  defendant  has  there-' 
by  acquired  any  right  which  enables  him  to 
clean  his  privies  by  means  of  these  new  doof^ 
or  to  open  new  doors  by  which  he  and  hia- 
servants  may  have  access  to  the  lane. 

I  do  not  consider  that  the  plaintiff  is  en- 
titled to  an  injunction  restraining  the  defend- 
ant from  throwing  filth,  or  from  permitting^ 
water  to  flow  into  the  lane.     No  sufficient  j 


case  of  throwing  filth  has  been  made  out,  aod 
the  acts  spoken  to  are  but  of  small  importance. 
Water  apparently  did  How  from  the  privy  on 
to  the  lane;  but  that  has  now  altogether 
ceased.  I  think,  however,  the  plaintiff  has 
a  right  to  complain  of  the  cleansing  of  the 
privies  as  a  substantial  nuisance. 

An  injunction  will  issue  restraining  the 
defendant's  servants  from  using  any  of  tbe 
three  doors  or  openings  complained  of.  I  do 
not  think  that  the  plaintiff  has  proved  any 
substantial  pecuniary  damage,  and,  therefore, 
I  shall  give  him  Rs.  25  by  way  of  nominal 
damages,  with  the  costs  of  this  suit  on 
scale  No.  2. 

Against  this  order,  the  defendant  appealed 
for  the  following  reasons  : — 

First, — For  that  the  learned  Judge  held 
that  the  plaintiffs  had  property  in  the  soil  of 
the  lane  in  the  plaint  mentioned,  whereas  he 
ought  not  so  to  have  held. 

Second. — For  that  the  learned  Judge  held 
that  the  defendant  had  not  any  property  in, 
or  right  to,  the  soil  of  the  said  lane,  whereas 
he  ought  not  so  to  have  held. 

Third, — For  that  the  learned  Judge  held 
that  the  defendant  had  no  right  to  make 
openings  in  the  wall  of  his  house  abutting 
on  the  said  lane,  whereas  he  ought  not  so  to 
have  held. 
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Fourih. — Far  that  the  learned  Judge  held 
liat  the  plaintiffs  had  a  right  to  restrain  the 
jae  by  the  defendant  of  certain  openings 
ipom  his  house  leading  into  the  siid  lane, 
rfaereas  he  ought  not  so  to  have  held. 
*  Fifth. — For  thit  the  learned  Judge,  at  the 
jjait  of  the  plaintiffs,  granted  an  injunction  to 
pestrain  the  use  by  the  defendant  of  the 
Ipenlngi  in  the  plaint  mentioned  in  the  pre- 
inses  of  the  defendant  into  the  said  lane, 
phereas  he  ought  not  to  have  granted  such 
pljonction  in  this  suit. 

k  Sixth, — For  that  the  learned  Judge  held 
the  suit  of  the  plaintiffs  that  the  defend- 
ant had  no  right  lo  have  the  privies  in  the 
flaint  mentioned  emptied  by  carrying  out 
'the  contents  thereof  through  the  said  lane, 
whereas  he  ought  not  so  to  have  held  in  this 
liait. 

Seventh, — For  that  the  learned  Judge 
made  a  decree  in  favor  of  the  plaintiffs, 
iwhereas  he  ought  to  have  dismissed  the  suit 
with  costs. 

Eighth. — For  that  the  learned  Judge  held 
Ithat  the  defendant  had  not  any  right  of  way 
vin,  along,  or  over  the  said  lane  from  his 
f  lioase,  whereas  he  ought  not  so  to  have 
Ibeld. 

j      Mr,  Kennedy, — The  question   is   whether 
■  the  plaintiffs  have  such  a  right  or  interest  in 
the  soil,  or  such  an  easement  over  the  lane 
as  to  give  them  a  right  to  say  that  the  de- 
\  fendani  shall    not    use   it,   or   whether   the 
I  plaintiffs  have  any  right  in  the  soil  at  all. 
When  your  lordships  see  the  judgment,  it 
{  will  appear  quite  plain  that,  except  the  pass- 
ing along   the    lane   in   a  reasonable   way, 
amongst  others  by  persons  who  were  in  the 
defendant's  house,  there  has  been  in  truth  no 
obsuuction  of  which  the  plaintiffs  complain. 
It  is  clear  that  the  intention  of  the  parties 
at  the  time  of  sale  was  that  the  vendor  should 
set  apart  this  particular  lot  as  a  passage  for  all 
the  purchasers.     That  being  so,  what  possible 
teason  could  the  plaintiffs  have  to  cdme  in 
and  object  to  another  person  using  that  right 
<i{  wayin  a  manner  which  did  not  affect  them  ? 
In  Hill  V.  Tupper  {2    Hurl,  k  Colt.   121), 
where  an  incorporated  Canal  Company   by 
iiccd  granted  to  the  plaintiff  the  sole   and 
exclusive    right    or    liberty    of    putting    or 
usiag   pleasure    boats    for     hire    on    their 
canal,  it  was   held   that  the  grant  did  not 
create  such  an  estate  or  interest  in  the  plain- 
I'u  as  to  enable  him  to  maintain  an  action  in 
hi5  own  name  against  a  person  who  disturbed 
msnghi  by  putting  and  using  pleasure  boats 
Jor  hire  on  the  canal.     There  is  nothing  in 
"*e  instrument  in  the  present  case  to  suggest 
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a  sole  and  exclusive  use  in  the  plaintiff  or  in 
the  plaintiff  and  the  other  persons  who  were 
the  purchasers  of  the  northern  portion  of  the 
lane.  The  object  of  the  instrument  was  to 
set  apart  a  passage  by  which  the  purchasers 
might  have  had  access  10  their  purchases; 
but  it  would  of  course  have  been  safer  and 
better  and  wiser  to  have  that  set  forth  in 
their  titles.  [Couchy  C.J, — Macpherson,  J., 
seems  to  think  that  there  had  been  that  which 
would  have  amounted  to  an  interference  with 
the  enjoyment  of  that  right.]  Macpherson, 
J.,  has  e.xpressly  stated  that  the  plaintiff  has 
not  proved  any  pecuniary  damage,  but  gives 
only  nominal  damages,  thereby  declaring  that 
there  had  been  no  actual  interference.  [^Fhe 
Advocate-General , — What  were  the  damages 
given  for  but  for  the  interference  ?  ]  [Afarkdy, 
J. — In  that  case  of  Hill  v.  Tupper,  was  it 
found  that  the  grantee  had  a  right  to  the 
easement  ?  ]  Yes.  There  is,  in  fact,  nothing 
to  show  that  one  person  shall  say  to  another, 
you  have  no  right  to  go  over  certain  land 
with  which  I  have  no  connection.  Pollock, 
C.  B.,  said  that  the  law  would  not  allow  such 
a  right ;  and  Martin,  B.,  added,  that  '*  in  order 
''to  support  this  action,  the  plaintiff  must 
''establish  that  such  an  estate  or  interest 
"  vested  in  him  that  the  act  of  the  defendant 
**  amounted  to  an  eviction^'  That,  I  think, 
is  the  real  test.  Unless  your  Lordships  come 
to  the  conclusion  that  the  language  of  the 
deed  was  such  as  to  vest  the  actual  soil  in 
the  plaintiff,  so  that  he  could  maintain  an 
action  of  trespass  for  the  infringement  of  the 
incorporeal  right,  the  act  of  the  defendant 
amounted  to  an  eviction.  In  Hill  v.  Tupper 
there  were  negative  attempts  to  prevent  the 
user  by  other  persons  than  the  grantee  of  the 
easement.  But  in  this  case  the  instrument 
is  nothing  m  )re  than  an  ordinary  grant  of  a 
right  of  way.  It  is  a  question  whether  it  does 
not  amount  to  a  dedication  of  the  way  to  the 
public.  The  actio.i  is  not  one  by  the  owner 
of  the  soil,  but  by  a  third  person,  the  grantee 
of  the  right  of  way.  I  am  unable  to  under* 
stand  the  principle  upon  which  such  an 
action  could  be  supported.  I  never  heard  of 
any  action  by  the  owner  of  an  easement 
against  another  person  for  using  the  same 
easement  where  it  did  not  operate  as  an  ob- 
struction to  him.  I  think  the  Court  below 
has  ruled  that  there  has  not  been  such 
an  obstruction,  and  I  do  not  see  how  the 
mere  circumstance  of  the  house  abutting  upon 
the  land  could  be  such  an  obstruction.  The 
decision  of  the  learned  Judge  ordering  as 
not  to  use  the  doors  in  question  is  a  decision 
that  cannot  be  supported.     Our  going  into 
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our  own  premises  cannot  amount  to  an  ob- '  lowed  to  stand.  As  to  the  construction  of  the 
struction  to  the  plaintiff's  due  enjoyment  of    deeds,   the   whDle  question   is   whether  ibej 
his  easement.     Mr.  Kennedy  here  referred  to    vendor  allowed  a  pissage  or  a  right  of  war* 
the  evidence  to  show,  among  other  things,    [Conch,  C.J. — When  a  man  sivs  I  allow  too 
what  construction  the  plaintiff's  vendor  put    a  passage,  does  he  not  mean  to  say  I  all 
on  the  deed.     ^Couch,  CJ. — He  is  not  the    you    a    right   of    way?)    Tnat    may    be 
person   to  construe  the  deed.]     He   was  a  ,  ordinarily.     In   this   case  the  deed   grant 
person  who  could  very  well  tell  what  he  was  i  only  two  passages,  one  for  egress  and    t 
doing.     [Couchy    C.J. — According   to   your    other   for    ingress.     {Couch,    C.J. — Having 
argument,  all  the  public  might  use  it  so  long  '  granted  the  lane,  does  it  not  grant  the  ri^^itf 
as  they  did  not  annoy  the  plaintiff.]     There    of  way  over  ii?  Vou   are  putting  too    stricr 
is   no   power   to  stop  them  in  anybody  but    a  construction  upon  it.]     If  it  was  inteoded 
Gooroo    Churn    Sen.     It    is   quite  certain    to  grant  a  right  of  way,  it  would  have  grant- 
that  he  might,  at  any  time  after  the  grant    ed  the  passage,  and  then  said.  *'  together  wiiii , 
to  the  plaintiff,  have  mide  a  complete  dedica-    the  right  of  way  over  it.*'     That  appears  m 
tion  of  the  lane  to  the  public.     He  entered    have  been  the  view  taken  by  the  parties,     i  * 
into  no  contract  with  the  plaintiff  whereby  he    admit  thu  I  cannot  exclude  the  defendant  froiB^ 
was  prevented  from  doing  that;  and  Rate-    the  use  of  the  lane  altogether,  but  only  from  ' 
man  v.  Bluck  (i8  Q.  B.  870)   shows  that  a    the  use  of  it  in  the  way  that  he  wants  to  do.- 
public    highway   may   in   law   exist  over   a    When  Gooroo  Churn  Sen   parted    with  ilje 
place  which  is  not  a  thoroughfare.  ownership  of  the  lane,  his  intention  was  \a^ 

Air.  Z<77fv  (on  the  same  side). — The  case    vest  it   in   the   purchasers   of  the    noitheroj 
really  stood  thus.     Your  Lordships  will  find    portion.     The  case  in  2  Hurl,  and  Colt.  121, 
upon  the  evidence  that  I  have  a  right  to  go    does  not  apply  at  all.     That  case  was  decided 
upon  that  lane  just  as  much  as  the  plaintiff    on  the  groun.l  that  it  was  intended  to  create 
has,  and  the  fact  of  my  being  there  is  of    a   novel    easement ;   ani    the  way  in  which 
itself  no  obstruction.     I  have  a  right  to  go    Mr.  (larth  put  that  case  seems  to  me  to  have 
on  that  lane  to  my  house  on  the  nonhern    been   the  correct   way.     If  we  have  only  a 
portion.     Can     the     plaintiff     prevent     me    right  of  way,  we  are  entitled  at  least  to  the 
from  using  my  right  of  way  in  a  particular    first  part  of  the  injimclion;  but  if  we  have 
direction  ?     It  is  in  evidence  that  there  were    a  right  or  interest  in  the  soil,  then  I  contend 
formerly  five  ancient  windows  looking  down    that  we  are  entitled  to  the  injunction  in  baih 
on  the  lane,  and  three  of  them  have  been    its  forms. 

made  into  doors.  Having  made  those  doors,  Mr.  Kennedy  (in  reply). — As  to  the  ques- 
we  contend  we  have  a  right  to  go  into  the  tionof  nuisance,  the  Judge  has  clearly  come  to 
lane  through  one  of  thoae  doors.  Has  the  a  conclusion  adverse  to  the  plaintiffs'  couien- 
plaintiff  a  right  to  block  up  those  doors  under  tion.  As  to  the  oiher  part  of  the  cas-, 
this  deed  ?  I  submit  riot.  All  that  he  can  '  plaintiffs  had  to  show  an  injury  and  gire 
do  is  to  go  upon  the  lane  himself  as  much  as  '  evidence  of  obstruction  of  their  right  before 
he  pleases,  but  he  cannot  do  anything  to  they  could  be  entitled  to  an  injunction.  But 
prevent  the  use  of  that  way  as  a  pathway,  they  have  done  nothing  of  the  kind.  In 
Beyond  that  he  has  no  right  of  action  against  Race  v.  Ward  (4  El.  &  Bl.  702),  it  is  laid 
me  or  any  other  person.  He  cannot  treat  down  that  you  may  prescribe  for  water;  and 
me  as  a  trespasser.  So  long  as  I  do  not  com-  there  is  a  foot-note  at  p.  713  regarding  an 
mit  a  trespass,  I  have  a  right  to  be  on  the  1  unlimited  right  of  fishery.  Applying  the  same 
lane.  But  what  he  complains  of  is  my  going  1  principle  to  this  case,  1  contend  that  the  use 
into  the  lane  through  my  own  doors.  Had  ,  of  a  foot-path  is  not  divested  by  others 
he  showed  that  my  use  of  the  lane  interfered    using  it. 

with  his  right  of  way.  the  case  might  have        The   Court   took   lime   to   consider;  and 
been  different.  its  judgment   was   delivered    as   follows  on 

The  Advocate- General. — Whether  the  the  26ih  July  by-- 
question  is  one  in  which  the  plaintiff  has  a  Couch,  C.J, — In  this  case,  which  was  a 
right  or  interest  in  the  soil,  or  whether  he  has  ,  suit  for  damages  and  an  injunction,  the  plaint- 
a  right  of  easement,  it  is  clear  that  the  Judge  .  ilfs  set  out  in  the  plaint  a  deed,  dated  the 
has  given  us  damages  for  some  obstruction,  in- .  17th  of  March  1863,  between  one  Gooroo 
convenience,  or  annoyance,  z;/2.,  the  emptying  Churn  Sen  of  the  one  part  and  the  plaintiffs 
of  the  privies  and  the  carrying  out  of  the  lilth  ,  of  the  other  part,  by  which  the  plaintiffs 
early     in   the   morning.     That   part   of   the  '  claimed    that   they  had  become  entitled  as 


judgment,  therefore,  should  at  least  be  al-  •  owners   to  the   land  of  a  passage  which  is 
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scribed  in  the  deed,  and  they  also  set  out  a 
bsequeni  bill  of  sale,  dated  the  27th  of 
ily  1863,  which  they  appear  to  have  con- 
iered  supported  the  construciion  which 
cy  sought  to  put  upon  the  first  deed.  They 
en  alleged  that  the  defendant  had  wrong- 
Jly  opened  out  three  doorways  from  his 
mse  into  the  passage,  and  that  he  wrongfully 
)ed  those  doors,  and  they  also  complained 
ihe  defendant's  placing  quantities  of  sweep- 
tgs  and  filth  upon  the  passage,  and  asked 
iraa  injunction  as  well  as  damages— an.  in- 
inction  against  the  defendant's  repealing  or 
oniinuing  the  placing  of  filth  or  sweepings 
n  the  passage,  or  from  interfering  with  the 
Aaimiil's  use  of  the  passage,  and  also  that 
bcdefendan  tmight  be  ordered  to  close  up 
iie  doors  opening  from  his  house  into  the 
^s«age. 

The  question  between  the  parties  really 
Itpendea  upon  the  construction  of  the  deed 
^  the  17th  of  March  1863 — whether  by 
hu  deed  the  plaintiffs  acquired  a  right  of 
ray  over  it.  If  they  have  a  right  to  the 
•oil,  they  can  prevent  the  defendant  from 
ttaking  any  use  whatever  of  the  passage. 
It  might  be  that  the  defendant  could  open 
doors  in  his  wall  running  along  the  side  of  the 
passage,  provided  he  did  not  encroach  upon 
the  passage  ;  still  the  doors  would  be  of  no 
nse  to  him  because  he  would  not  be  allowed 
to  pass  through  them  into  the  passage. 

On  the  other  hand,  if  the  deed  granted 
only  a  right  of  way,  the  plaintiffs  could  only 
complain  of  the  defendant's  doing  acts  which 
obstructed  them  in  the  enjoyment  of  it,  and 
the  injunction  which  the  plaintiffs  have  claim- 
ed to  restrain  him  from  having  egress  or  in- 
gress through  the  doors,  and  to  close  them 
"p,  could  not  be  granted. 

The  terras  of  the  deed  are  these.     It  pur- 
ports to  "  sell,  alien,  release,    and   confirm 
onto  the  said  Chunder  Coomar  Mookerjce, 
^unga  Dhur  Mookerjee,   Gopaul   Chnnder 
Mookerjee,  and   Ramcally  Mookerjee,  their 
tos,  represeniaiives,  and  assigns,   all  that 
piece  or  parcel  of  Ian  i  or  ground,  containing 
^y  estimation  seven  coUahs,    hi  the    same 
*l>t;le  more  or  less,  situat.e,  lying,  and  being 
aiHulloram  Day's  Street,  Cnassadhopa-parah, 
Jorasanko,  in  the  town  of  Calcutta  aforesaid, 
ini  batted  and  bounded  in  the  manner  follosv- 
"^?.  that  is  to  say,  0:1  the  norih  by  the  Gov- 
ernment drain,  on  the  east  bv  the  land  of  the 
property  of  Narain  Puitur,  on  the  west  by 
^"^  UvU  belonging  to  the  said  Gjoroo  Churn 
'^^n.  and  on  the  south  by  the  land  of  the 
^*jd  Gooroo  Churn  Sen,  out  of  which  he  has 


alloNved 


^  passage  six  feet  broad,   running 


almost  straight  from  west  to  east,  and  termi- 
nating in  another  passage  leading  to  Bulloram 
Day's  Stfeet,  and  which  two  passages  the 
said  Gooroo  Churn  Sen  hath  granted  and 
allowed,  and  doth  hereby  grant  and  allow,  as 
the  passage  for  the  said  Chunder  Coomar 
Mookerjee,  Gunga  Dhur  Mookerjee,  GopauK 
Chunder  Mookerjee,  and  Ramcally  Mooker- 
jee, their  heirs,  representatives,  an^  assigns, 
and  all  other  the  purchasers  of  the  northern 
portion  of  the  said  piece  of  land  No.  68  (71)." 
Then  come  the  usual  words  "  together  with 
all  buildings,  erections,  walls,  yards,  benefit 
or  advantage  of  ancient  and  other  lights, 
ways,  paths,  passages,  waters,  watercourses, 
lands  covered  with  water-pipes,  drains,  rights 
and  privileges  of  common  of  every  kind, 
together  also  wiih  the  right  of  the  two 
passages  for  ingress  and  egress  hereinbefore 
mentioned."' 

We  think  that  the  ordinary  meaning  of 
such  words  as  the^se  in  a  conveyance  of  this 
description  is  that  the  parties  intended  to 
give  only  a  right  of  way,  and  not  to  pa.ss  the 
property  in  the  soil.  Kven  if  there  were  not 
persons  besides  the  plaintiffs  who  appear  to 
be  intended  to  have  the  use  of  the  passage 
as  purchasers  of  the  portions  of  the  property, 
we  think  that  the  words  would  only  have 
g.ven  a  right  of  way.  It  makes  it  stronger 
against  th:;  plaintiffs'  claims  to  a  right  in  the 
soil  that  other  persons  were  evidently  intend- 
ed to  have  the  use  of  the  passage.  Nor  do 
the  words  which  follow,  *'  together  also  with 
the  right  of  the  two  passages  for  ingress  and 
egress  hereinbefore  mentioned,"  make  any 
difference.  They  would  only  give  a  right  of 
way ,  and  that  is  suflkient  for  the  plaintiffs' 
enjoyment  of  their  property. 

Then  it  was  argued  that  the  subsequent 
deed,  the  bill  of  sale,  might  assist  the  plaint- 
iffs' case,  and  show  that  it  was  intended 
that  the  plaintiffs  should  have  a  right  to  the 
soil.  We  think  it  does  not  do  that.  Pro- 
vision is  made  for  some  alteration  in  the 
passage  in  order  to  allow  the  purchasers  to 
erect  their  buildings,  and  the  words  relied  on 
are  :  *'  No  one  shall  be  able  to  throw  sweep- 
ings or  filth  on  the  said  road  or  make  it  un- 
clean ;  if  any  one  does  at  any  time  act  thus, 
you  will  deal  with  him  according  to  the  laws 
in  force.''  That  could  be  prevented  as  well 
by  having  a  right  of  way  as  by  having  a 
right  to  the  soil.  The  plaintiffs  would  be 
able,  according  to  the  laws  in  force,  to  pre- 
vent persons  from  depositing  sweepings  and 
filth  in  the  passage.  We  think,  therefore, 
that  the  right  which  the  plaintiffs  acquire'^ 
was  only  a  right   of   way ;    that   they    we 
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entitled  to  complain  of  any  acts  of  the  defend- 
ant which  obstructed  them  in  the  enjoyment 
of  that  right  of  way,  and  were  entitled  to  an 
injunction  against  future  obstructions.  A 
considerable  portion  of  the  plaintiffs'  case  as 
to  the  obstruction  has  failed,  but  it  did  seem 
that  the  use  of  the  doors  to  clean  privies 
was  a  serious  obstruction  to  the  use  of  the 
right  of  \vay.  The  plaintiffs  have  a  right  to 
use  the  passage  at  all  times,  and  it  certainly 
did  appear  that  there  were  times  when  the 
presence  of  the  men  who  were  engaged  in 
cleaning  the  privies  practically  prevented  the 
use  of  the  passage.  We  think,  therefore, 
that  in  order  to  prevent,  as  far  as  possible, 
future  disputes  between  the  parties  as  to  the 
cleaning  of  the  privies,  that  portion  of  the 
decree  of  the  learned  Judge  should  stand. 

The  decree  grants  an  injunction  *' 10  re- 
strain the  defendant,  his  servants,  and  agents, 
from  using  all  or  any  of  the  three  doorways 
or  openings  made  by  the  defendant  through 
the  western  wall  of  the  defendant's  dwelling- 
house,  No.  114,  Bnlloram  Day's  Street,  as  a 
means  of  clearing  and  emptying  the  privies 
situated  in  the  said  house,  No.  114,  in  BuU 
loram  Day's  Street  as  aforesaid,  or  either  of 
them." 

We  think  that  the  injunction  should  go  to 
that  extent,  and  there  should  be  added  the 
words  "or  in  any  other  manner  so  as  to 
cause  any  obstruction  to  the  free  use  by  the 
plaintiffs  of  the  said  passage."  The  other 
part  of  the  decree  is  *'  or  as  a  means  of 
egress  and  ingress  from  and  to  the  said  house, 
No.  114,  in  Bulloram  Day's  Street  aforesaid, 
to  and  from  the  passage  running  north  from 
Bulloram  Day's  Street,  along  and  past  the 
western  wall  of  the  said  house,  No.  114,  in 
Bulloram  Day's  Street."  That  part  cannot 
remain.  The  plaintiffs  have  not  shown  a 
title  which  could  support  that,  and  it  must 
be  omitted.  The  decree  will  be  modified  in 
that  respect. 

The  plaintiffs  failed  before  the  learned 
Judge  as  to  a  very  material  portion  of  their 
suit,  and  they  have  also  failed  in  this  appeal. 
The  appellant  has  shown  good  grounds  for 
appealing,  and  has  succeeded  in  having  the 
decree  modified.  He  will,  therefore,  have 
his  costs  of  the  appeal  on  scale  No.  2, 


The  27th  July  1872. 
Present  : 

The  Right  Hon'ble  Sir  James  W.  Cah 
Sir  Barnes  Peacock,  Sir  Montague  Si 
Sir  Robert  P.  Collier,  and  Sir  Lawn 
Peel. 

Partnership— Participation  in  Profits— Pi 

and  Ag^ent. 

On  Appeal  from  the  High  Court  at 
Calcutta,'^ 

Mollow,  March,  and  Co. 
versus 

The  Court  of  Wards  on  behalf  of  the  Fstal 
of  Rajah  Pertab  Chunder  Singh. 

Although  a  ricrht  to  patlicipatc  in  the  profits  of 
is  a  strong  lest  of  partnership,  and  there  mayberai 
where  from  such  perception  alone  partnership  mar, 
a  presumption,  not  of  law,  but  of  fact,  be  iafefra^ 
whether  that  relation  does  or  does  not  exist  oisflt 
pend  on  the  real  intention  and  contract  of  the 

To  constitute  a  partnership,  the  parties  must 
ag^reed  to  carry  on  business  and   to  share    pro^is 
same  way  in  common. 

The  relation  of  principal  and  a^ent  ouq^ht  not  to  ^ 
implied,  any  more  than  that  of  partnership,  from  the 
fact  of  a  commission  on  profits  and  powers  of  csnlaA 
bcin?  given,  when  such  relation  is  opposed  to  the  ndl 
agreement  and  intention  of  the  parties. 

Thk  action  which  gives  occasion  to  thii 
appeal  was  brought  by  the  plaintiffs  (the 
appellants),  merchants  of  London,  agaioit 
the  late  Rajah  Pertab  Chunder  Singh,  to  re* 
cover  a  balance  of  nearly  three  lakhs  of  rupees 
claimed  to  be  due  to  them  from  the  fimi  of 
W.  N.  Watson  and  Co.  of  Calcutta. 

The  Rajah  having  died  during  the  pen- 
dency of  the  suit,  the  defence  was  con- 
tinued by  the  respondents,  the  Court  of 
Wards,  on  behalf  of  his  minor  heirs. 

The  plaint  alleged  that  the  firm  of  W.  N. 
Watson  and  Co.  consisted  of  William  Noel 
Watson,  Thomas  Ogilvie  Watson,  and  the 
Rajah,  and  sought  to  make  the  Rijah  liable 
as  a  partner  in  it. 

It  may  be  assumed,  although  the  esact 
amount  is  a  question  in  dispute  in  the  ap- 
peal, that  a  large  balance  became  due  from 
the  firm  to  the  plaintilTs  during  the  time 
when  it  is  contended  that  the  Rajah  was  in 
partnership  with  the  two  Watsons. 

The  questions  in  the  appeal  depend,  in 
the  main,  on  the  construction  and  e£fect(^a 
wriUen  agreement  entered  into  between  the 
Watsons    and    the  Rajah ;   but   it  wiU  be 

*  From  the  judgment  of  T..  S.  Jackson  and  Markby, 
Jj.,  in  Regular  Appeals,  Nos.  2<m  and  2<u  of  Vi^* 
dated  i?th  June  1869 — 12  W.  R.,  Civil,  5^. 
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cessary  to  advert  to  some  extrinsic  facts 
explain  the  circumstances  under  which  it 
Ls  made  and  acted  on. 
The  two  Watsons  commenced  business  in 
rrtnership  as  merchants  at  Calcutta  in 
>63  under  the  firm  of  W.  N.  Watson  and 
b.  Their  transactions  consisted  principal- 
of  making  consignments  of  goods  to 
ll^rcbants  in  England,  and  receiving  con- 
gnxnents  from  them. 
In  January  1863  they  entered  into  an 
greement  with  the  plaintiffs,  regulating  the 
on  which  consignments  were  to  be 
between  them,  and  under  which  W.  N. 
ITatson  and  Co.  were  authorized,  within 
erta.in  limits,  to  draw  on  the  plaintiffs  in 
^ndon  against  consignments. 

The  Watsons  had  little  or  no  capital. 
rhe  Rajah  supported  them,  and  in  1S62  and 
3  he  made  large  advances  to  enable  them 
carry  on  their  business,  partly  in  cash, 
chiefly  by  accepting  bills,  for  which  the 
^atsons  obtained  discount,  and  which  the 
jah  met  at  maturity.  In  the  middle  of 
863,  the  total  amount  of  these  advances 
ns  considerable,  and  the  Rajah  desired 
|p  have  security  for  his  debt  and  for  any 
itttnre  advances  he  might  make,  and  also 
wished  to  obtain  some  control  over  the  busi- 
ness by  which  he  might  check  what  he  con- 
sidered to  be  the  excessive  trading  of  the 
Watsons. 

Accordingly,   an  agreement   was   entered 
into  on  the  27th  August  1863  between  the 
Rajah  of  the  one  part,  and  **  Messrs.  W.   N. 
Wataon   and   Co."   of    the    other   part,   by 
which,   in   consideration   of  money   already 
advanced,   and   which   might   be   thereafter 
advanced  by  the  Rajah  to  them,  the  Watsons 
agreed  to  carry  on  their  business  subject  to 
the  control  of  the  Rajah  in  several  import- 
ant   particulars    which     will     be    hereafter 
adverted   to.     They  further  agreed  to,  and 
in  fact  did,  hand  over  to  him  ''  as  security'' 
the    title-deeds    of    certain    tea-plantations, 
and   they  also   agreed   that  "as  further  se- 
curity*' all  their  other  property,  landed  or 
otherwise,  including    their    stock    in   trade, 
should   be    answerable    for    the    debt   due 
to  him. 

The  loth  and  13th  clauses  of  the  agree- 
ment were  as  follow  :  — 

**  toih, — In  consideration  of  the  said  ad- 
vances made,  and  the  liability  incurred  as 
aforesaid  by  the  Rajah,  and  in  consideration 
of  any  future  advances  which  may  be  made 
by  him,  the  firm  agrees  that  he  shall  receive 
from  them  a  commission  of  20  per  cent, 
on  all  net  profits  made  by  the  firm  from 


time  to  time,  commencing  from  the  ist 
May  1S62,  or  until  such  time  as  the 
whole  amount  of  the  debt  due  to  him  shall 
be  paid  ofF,  and  the  liability  so  incurred  by 
him  as  aforesaid  shall  be  wholly  extin- 
guished." 

"  ijlh. — The  firm  shall,  in  addition  to  the 
said  commission,  pay  to  the  Rajah  interest 
at  the  rate  of  12  per  cent,  per  annum  upon 
all  cash  advances  which  have  been,  or  are  to 
be  hereafter,  made  by  him  to  the  firm,  and 
shall  also  pay  to  the  banks  all  discount  and 
interest  now  or  hereafter  payable  on  the 
said  acceptances." 

This  agreement  is  not  signed  by  the 
Rajah,  but  he  was  undoubtedly  an  assenting 
party  to  it. 

Subsequently  to  the  agreement,  the  Rajah 
made  further  advances,  and  the  amount  due 
to  him  ultimately  exceeded  three  lakhs  of 
rupees. 

In  1864  and  1865  the  firm  of  W.  N. 
Watson  and  Co.  fell  into  dilficuhies.  An 
arrangement  was  then  made,  under  which 
the  Rajah,  upon  the  Watsons  executing  to 
him  a  formal  mortgage  of  the  tea- plantations 
to  secure  the  amount  of  his  advances,  re- 
leased to  them,  by  a  deed  bearing  date  the 
3rd  March  1865,  all  right  to  commission 
and  interest  under  the  agreement  of  August 
1863,  and  all  other  claims  against  them. 

In  point  oi  fact,  the  Rajah  up  to  this  time 
had  never  received  possession  of  any  of  the 
property  or  moneys  of  the  firm  nor  any  of 
the  proceeds  of  the  business,  and  did  not,  in 
fact,  receive  any  commission.  A  sum  of 
27,000  rupees  on  this  account  was,  indeed, 
on  the  30ih  September  1863,  placed*  to  his 
credit  in  the  books  of  the  firm  in  a  separate 
account  opened  in  his  name,  but  the  sum  so 
credited  was  never  paid  to  him,  and  was 
subsequently  "  written  back "  by  the  Wat- 
sons. 

Some  evidence  was  given  as  to  the  extent 
of  the  interference  of  the  Rajah  in  the  con- 
trol of  the  business.  It  seems  the  Rajah 
knew  little  of  its  details,  and  it  is  unnecessary 
to  go,  with  any  minuteness,  into  the  facts  on 
this  part  of  the  case  ;  for  it  was  conceded 
that  the  Rajah  availed  himself  only  in  a 
slight  degree  of  the  powers  of  control  con- 
ferred upon  him  by  the  agreement ;  in  fact, 
that  he  did  not  more.'but  much  less,  than  he 
might  have  done  under  it,  so  that  the  ques- 
tion really  turns  on  the  effect  of  the  contract 
itself.  The  subsequent  acts  of  the  Rajah 
do  not  in  any  way  add  to  or  enlarge  his 
liability. 
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Ikfore  proceeding  to  the  main  questions 
which  have  been  argued  in  the  appeal,  it  may 
be  as  well  to  clear  the  way  for  their  consider- 
ation by  saying  that  no  liability  can  in  this 
case  be  fastened  upon  the  Rajah,  on  the 
ground  that  he  was  an  ostensible  partner, 
and  therefore  liable  to  third  persons  'as  if 
he  was  a  real  partner.  It  is  admitted  that 
he  did  not  so  hold,  himself  out;  and  that  a 
statement  made  by  one  of  the  Watsons  to 
the  plaintiffs  to  the  effect  that  he  might  be 
in  law  a  partner,  by  reason  of  his  right  to 
commission  on  profits,  was  not  authorized 
by  the  Rajah. 

The  liability,  therefore,  of  the  Rajah  for 
the  debts  contracted  by  W.  N.  Watson  and 
Co.  must  depend  on  his  real  relation  to  that 
firm  under  the  agreement. 

It  was  contended,  for  the  appellants, 
that  he  was  so  liable. 

1.  Because  he  became  by  the  a^jreement, 
at  least  as  regards  third  persons,  a  partner, 
with  the  Watsons ;  and 

2.  Because,  if  not  "  a  true  partner"  (the 
phrase  used  by  Mr.  Lindley  in  his  argumeni). 
the  Watsons  were  the  agents  of  the  Rajah 
in  carrying  on  the  business ;  and  the  debt  to 
the  plaintiffs  was  contracted  within  the 
scope  of  their  agency. 

The  case  has  been  argued  in  the  Courts  of 
India  and  at  their  Lordships'  bar  on  the 
basis  that  the  law  of  England  relating  to 
partnerships  should  govern  the  decision  of 
it.  Their  Lordships  agree  iha',  in  the 
absence  of  any  law  or  well-established  cus- 
torn  existing  in  India  on  the  subject,  Eng- 
lish law  may  properly  be  resorted  to  in 
mercantile  affairs  for  principles  and  rules  to 
guide  Ihe  Courts  in  that  country  to  a  right 
decision.  But  whilst  this  is  30,  it  should  be 
observed  that  in  applying  them,  the  usages 
of  trade  and  habits  of  business  of  the  people 
of  India,  so  far  as  they  may  be  peculiar, 
and  differ  from  those  in  England,  ought  to 
be  borne  in  mind. 

The  agreement,  on  the  face  of  it,  is  an 
arrangement  between  the  Rajah,  as  creditor, 
and  the  firm  consisting  of  the  two  Watsons, 
as  debtors,  by  which  the  Rajah  obtained 
security  for  his  past  advances  ;  and  in  con- 
sideration of  forbearance,  and  as  an  induce- 
ment to  him  to  support  the  Watsons  by 
future  advances,  it  was  agreed  that  he  should 
receive  from  them  a  commission  of  20  per 
cent,  on  profits,  and  should  be  invested  with 
the  powers  of  supervision  and  control  above 
referred  to.  The  primary  object  was  to 
give  security  to  the  Rajah  as  a  creditor  of 
the  firm. 


It  was  contended  at  the  bar  that  wh 
may  have  been  the  intention,  a  panici;^ 
in  the  net  profits  of  the  business  was,  in 
templation  of  law,  such   cogent  evideac& 
partnership   that   a  presumption  arose 
cient  to  establish,  as   regards   third  pa 
that  relation,    unless  rebutted  bv  other 
cumstances. 

It  appears  to  their  Lordships  that  the 
of   construction    involved  in  this  conteati 
is  too  artificial ;  for  it  takes  one  term  onlj 
the  contract  and  at  once  raises  a  presu 
upon    it;  whereas,    the   whole  scope  of 
agreement,   and   all   its   terms,  ought  to 
looked  at  before  any  presumption  of  i 
lion  can  properly  be  made  at  all. 

It  certainly  appears  to  have  been  at 
time  understood  that  some  decisions  of 
English  Courts  had  established,  as  a  positt 
rule  of  law,  that  participation  in  the 
profits  of  a  business  made  the  partici 
liable  as  a  partner  to  third  persons. 
this  pointedly  stated  by  Mr.  Justice  Bl 
burn  in  Bullen  v.  Sharpe  (L.  R.,  i  C 
lO'.)).  The  rule  had  been  laid  down  td 
distinctness  by  Eyre,  C.J.,  in  Waugh 
Carver  (2  H.  Bl.  285),  and  the  reason  of 
rule  the  Chief  Justice  thus  states:  **  UpcHi 
the  principle  that,  by  taking  a  part  of  the 
profits,  he  takes  from  the  creditors  a  part  of 
that  fund  which  is  the  proper  security  » 
them  for  the  payment  of  their  debts,  tiut 
was  the  foundation  of  Grace  r.  Smith,  and  I 
think  it  stands  upon  fair  grounds  of  reason." 

The  rule  was  evidently  an  arbitrary  onet 
and    subsequent    discussion   has  led  10  the 
rejection   of  the  reason  for  it  as  unsonni 
Whilst   it   was   supposed    to   prevail,  muci  ] 
hardship  arose  from  its  application,  and  1  | 
distinction,  equally  arbitrary,  was  established  ' 
between    a    right    to    participate    in   profits 
generally  **  as  such,"  and  a  right  to  a  pay- 
ment by  way  of  salary  or  commission  "Id 
proportion ''    (to    use    the    words   of  Lord 
Eldon)  "to  a  given  quantum  of  the  profits."    | 

This  distinction  was  stated  to  be  '*  clearly  | 
settled,"  and  was  acted  upon  by  Lord  Eldon 
in  ex  par'e  Hamper  (17  Ves.  412)  and  In 
other  cases.  .  It  was  also  affirmed  and  acted 
on  in  Pett  :;.  Eyton  (3  C.  B.  32),  where 
Tindal,  C.J.,  in  giving  the  judgment  of  the 
Courts,  adopts  the  rule  as  laid  down  bv  Lord 
Eldon,  and  says :  **  Nor  does  it  appear  to  make 
any  difference  whether  the  money  is  received 
bv  wav  of  interest  on  monev  lent,  or  wages, 
or  salary  as  agent,  or  commission  on  sales. 

The  present  case  appears  to  fall  within  this 
distinction.  The  Rajah  was  not  entitled  to  a 
share  of  the  profits  *'  as  such  ;'*  he  had  no 
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scific  property  or  interest   in   them   ^ud 

refits,  for,  subject  to  the  powers  given  to 

^e  Rajah  by  way  of  security,  the  Watsons 

light  have   appropriated   or   assigned    the 

>Ie  profits    without  any    breach   of    the 

K cement.     The  Rajah  was  entitled  only  to 
amission,  or  a  payment  equal  in  proportion 
|o  one-fifth  of  their  amount. 

I*  This  distinction  has  always  been  admitted 
Jo  be  thin,  but  it  may  be  observed  that  the 
ipposed  rule  itself  was  arbitrary,  in  the  sense 
^being  imposed  by  law,  and  of  being  founded 
an  assumption  opposed  in  many  cases  to 
real  relation  of  the  parties ;  and  when  the 
iwthus  creates  a  rule  of  liability  and  a  dis- 
lioction  both  equally  arbitrary,  the  distinction 
rhich  protects  from  liability  is  entitled  to  as 
mch  weight  as  the  rule  which  imposes  it. 

Bat  the  necessity  of  resorting  to  these  fine 
[distinctions  has  been  greatly  lessened  since 
,ibe  presumption  itself  lost  the  rigid  charac- 
ter it  was  supposed  to  possess  after  the  full 
exposition  of  the  law  on  this  subject  con- 
tained in  the  judgment  of  the  House  of 
Lords  in  Cox  z\  Hickman  (8  H.  L.  268) 
ind  the  cases  which  have  followed  that  deci- 
liQn.  It  was  contended  that  these  cases  did 
not  overrule  the  previous  ones.  This  may 
be  80,  and  it  may  be  that  Waugh  v.  Carver, 
and  others  of  the  former  cases,  were  rightly 
decided  on  their  own  facts;  but  the  judg- 
ment in  Cox  V,  Hickman  had  certainly  the 
effect  of  dissolving  the  rule  of  law  which 
had  been  supposed  to  exist,  and  laid  down 
principles  of  decision  by  which  the  determina- 
tion of  cases  of  this  kind  is  made  to  depend, 
not  on  arbitrary  presumptions  of  law,  but 
on  the  real  contracts  and  relations  of  the 
parlies.  It  appears  to  be  now  established 
that,  although  a  right  to  participate  in  the 
profits  of  trade  is  a  strong  test  of  partner- 
ship, and  that  there  may  be  cases  where, 
from  such  perception  alone,  it  may,  as  a 
presumption,  not  of  law,  but  of  fact,  be  infer- 
red, yet  that  whether  that  relation  does  or 
does  not  exist  must  depend  on  the  real 
intention  and  contract  of  the  parties. 

}^  is  certainly  difficult  to  understand  the 
.principle  on  which  a  man,  who  is  neither  a 
real  nor  ostensible  partner,  can  be  held  liable 
to  a  creditor  of  the  firm.  The  reason  given 
ia  Grace  v.  Smith,  that,  by  taking  part  of 
the  profits,  he  takes  part  of  the  fund  which 
w  the  proper  security  of  the  creditors,  is  now 
admitted  to  be  unsound  and  insufficient  to 
^pport  it;  for  of  course  the  same  conse- 
quences might  follow  in  a  far  greater  degree 
irom  the  mortgage  of  the  comnu)n  property 
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of  the  firm,  which  certainly  would  not  of 
itself  make  the  mortgagee  a  partner. 

Where  a  man  holds  hknself  out  as  a  part- 
ner, or  allows  others  to  do  it,  the  case  is 
wholly  different.  He  is  then  properly  estop- 
ped from  denying  the  character  he  has  as- 
sumed, and,  upon  the  faith  of  which,  credit- 
ors may  be  presumed  to  have  acted.  A 
man  so  acting  may  be  rightly  held  liable  as  a 
partner  by  estoppel. 

Again,  wherever  the  agreement  between 
parties  creates  a  relation  which  is,  in  sub- 
stance, a  partnership,  no  mere  words  or  de- 
clarations to  the  contrary  will  prevent,  as 
regards  third  persons,  the  consequences 
flowing  from  the  real  contract. 

Numerous  definitions  by  te.xt-writers  of 
what  constitutes  a  partnership  are  collected 
at  the  end  of  the  Introduction  to  Mr.Lindley's 
excellent  Treatise  on  this  subject.  Their 
Lordships  do  not  think  it  necessary  to  refer 
particularly  to  any  of  them,  or  to  attempt  to 
give  a  general  definition  to  meet  all  cases. 
It  is  sufficient  for  the  present  decision  to  say 
that,  to  constitute  a  partnership,  the  parties 
must  have  agreed  to  carry  on  business  and  to 
share  profits  in  some  way  in  common. 

It  was  strongly  urged  that  the  large  powers 
of  control,  and  the  provisions  for  empower- 
ing  the  Rajah  to  take  possession  of  the  con- 
signments and  their  proceeds,  in  addition  to 
the  commission  on  net  profits,  amounted  to 
an  agreement  of  this  kind,  and  that  the 
Rajah  was  constituted,  in  fact,  the  managing 
partner. 

The  contract  undoubtedly  confers  on  the 
Rajah  large  powers  of  control.  Whilst  his 
advances  remained  unpaid,  the  Watsons 
bound  themselves  not  to  make  shipments,  or 
order  consignments,  or  sell  goods  without  his 
consent.  No  money  was  to  be  drawn  from 
the  firm  without  his  sanction,  and  he  was 
to  be  consulted  with  regard  to  the  office 
business  of  the  firm,  and  he  might  direct 
a  reduction  or  enlargement  of  the  estab- 
lishment. It  was  also  agreed  that  the  ship- 
ping documents  should  be  at  his  disposal, 
and  should  not  be  sold  or  hypothecated,  or 
the  proceeds  applied  without  his  consent; 
and  that  all  the  proceeds  of  the  business 
should  be  handed  to  him,  for  the  purpose  of 
extinguishing  his  debt. 

On  the  other  hand,  the  Rajah  had  no 
initiative  power:  he  could  not  direct  what 
shipments  should  be  made,  or  consignments 
ordered,  or  what  should  be  the  course  of 
trade.  He  could  not  require  the  Watsons 
to  continue  to  trade,  or  even  to  remain  in 
partnership;    his    powers,    however    large, 
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were  powers  of  control  only.  No  doubt,  he 
might  have  laid  his  hands  on  the  proceeds  of 
the  business;  and  not  only  so,  but  it  was 
agreed  that  all  thieir  property,  landed  and 
otherwise,  should  be  answerable  to  him  as 
security  for  his  debt. 

Their  Lordships  are  of  opinion  that,  by 
these  arrangements,  the  parties  did  not 
intend  to  create  a  partnership,  and  that  their 
true  relation  to  each  other  under  the  agree- 
ment was  that  of  creditor  and  debtors.  The 
Watsons  evidently  wished  to  induce  the 
Rajah  to  continue  his  advances,  and  for  that 
purpose  were  willing  to  give  him  the  largest 
security  they  could  offer ;  but  a  partnership 
was  not  contemplated,  and  the  agreement  is 
really  founded  en  the  assumption,  not  of 
community  of  benefit,  but  of  opposition  of 
interests. 

It  may  well  be  that,  where  there  is  an 
agreement  to  share  the  profits  of  a  trade, 
and  no  fnore,  a  contract  of  partnership  may 
be  inferred,  because  there  is  nothing  to 
show  that  any  other  was  contemplated ;  but 
that  is  not  the  present  case,  where  another 
and  different  contract  is  shown  to  have  been 
intended,  viz.,  one  of  loan  and  security. 

Some  reliance  was  placed  on  the  Statute 
28  and  29  Vict.,  c.  86,  which  enacts  that 
the  advance  of  money  to  a  firm  upon  a  con- 
tract that  the  lender  shall  receive  a  rate  of 
interest  varying  wiih  the  profits,  or  a  share 
of  the  profits,  shall  not,  of  itself,  constitute 
the  lender  a  partner,  or  render  him  respon- 
sible as  such.  It  was  argued  that  this  raised 
an  implication  that  the  lender  was  so  respon- 
sible by  the  law  existing  before  the  passing 
of  the  Act.  The  enactment  is,  no  doubt, 
entitled  to  great  weight  as  evidence  of  the 
law,  but  it  is  by  no  means  conclusive ;  and 
when  the  existing  law  is  shown  to  be  different 
from  that  which  the  Legislature  supposed  it 
to  be,  the  implication  arising  from  the  statute 
cannot  operate  as  a  negation  of  its  existence. 
What  may  be  the  effect  of  the  positive  enact- 
ment contained  in  the  5th  clause  of  the  Act, 
so  far  as  regards  England,  it  is  not  necessary 
for  their  Lordships  to  consider.  The  Indian 
Act  (XV.  of  1866,)  passed  after  this  contract 
was  made,  does  not  contain  that  provision. 

It  was  strongly  insisted  for  the  appellants 
that  if  **  a  true  partnership  "  had  not  been 
created  under  the  agreement,  the  Watsons 
were  constituted  by  it  the  agents  of  the  Rajah 
to  carry  on  the  business,  and  that  the  debt 
of  the  plaintiffs  was  contracted  within  the 
scope  of  their  agency. 

Of  course,  if  there  was  no  partnership, 
the  implied  agency  which  flows   from   that 


relation  cannot  arise,  and  the  relation 
principal  and  agents  must,  on  some 
ground,  be  shown  to  exist.  It  is  clear 
this  relation  was  not  expressly  created, 
was  not  intended  to  be  created  by  the  ag; 
ment ;  and  that,  if  it  exists,  it  mast  arise 
implication.  It  is  said  that  it  oa^ht  to 
implied  from  the  fact  of  the  commisslcm 
profits,  and  the  powers  of  control  ^iven 
the  Rajah.  But  this  is  again  an  attempi 
create,  by  operation  of  law,  a  relation 
ed  to  the  real  agreement  and  intentioo 
the  parties,  exactly  in  the  same  manner 
that  of  partners  was  sought  to  be  establishe4 
and  on  the  same  facts  and  presamptiooi* 
Their  Lordships  have  already  stated 
reasons  which  have  led  them  to  the  concli 
that  the  trade  was  not  agreed  to  be  cam 
on  for  the  common  benefit  of  the  W 
and  the  Rajah,  so  as  to  create  a  partnership; 
and  they  think  there  is  no  sufficient  gi 
for  holding  that  it  was  carried  on  for  tie' 
Rajah,  as  principal,  in  any  (other  characto; 
He  was  not,  in  any  sense,  the  owner  of  te 
business,  and  had  no  power  to  deal  with  it  as 
owner.  None  of  the  ordinary  attributes  flf 
principal  belonged  to  him.  The  WatsoM 
were  to  carry  on  the  business ;  he-  cobW 
neither  direct  them  to  make  contracts,  nor  to 
deal  with  particular  customers,  nor  to  trade 
in  the  manner  which  he  might  desire:  his 
powers  were  confined  to  those  of  control  and 
security,  and,  subject  to  those  powers,  the 
Watsons  remained  owners  of  the  business 
and  of  the  common  property  of  the  firm. 
The  agreement,  in  terms,  and,  as  their  Lord- 
ships think,  in  substance,  is  founded  on  ibc 
relation  of  creditor  and  debtors,  and  esta- 
blishes no  other. 

Their  Lordships'  opinion  in  this  case  is 
founded  on  their  belief  that  the  contract  is 
really  and  in  substance  what  it  professes  \o 
be,  viz,,  one  of  loan  and  security  between 
debtors  and  their  creditor.     If  cases  should 
occur  where  any  persons,  under  the  gaisc 
of  such  an  arrangement,  are  really  trading 
as  principals,  and  putting  forward,  as  osten- 
sible traders,  others  who  are   really  their 
agents,  they  must  not  hope  by  such  devices 
to  escape  liability ;  for  the  law,  in  cases  of 
this  kind,  will  look  at  the  body  and  sabstance 
of  the  arrangements,  and  fasten  responsibilit)' 
on  the  parties  according  to  their  true  and 
real  character. 

For  the  above  reasons,  their  Lordshfps 
think  that  the  Judges  of  the  High  Court,  in 
holding  that  the  Rajah  was  not  liabjc  for  the 
debts  of  the  firm  of  W.  N.  Watson  and  Co., 
took  a  correct  view  of  the  case ;  and  iher 
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11,  therefore,  humbly  advise  Her  Majesty 
^affirm  their  judgment,  and  to  dismiss  this 
>eal  with  costs. 


I 


The  2nd  August  1872. 

Present: 

Right  Hon'ble  Sir  James  W.   Colvile, 

lord  Justice  James,  Sir  Barnes  Peacock, 

^•Xord     Justice     Mellish,     Sir     Montague 

tSmith,   Sir    Robert   P.   Collier,   and    Sir 

Lawrence  Peel. 

isdiction — Manicipal  Courts — Ez-Ktng^  of 
Delhi— Mortgage. 

Oh  Appeal  from  the  Chief  Court  in  the 

Punjab. 

Rajah  Salig  Ram  and  others 
versus 
The  Secretary  of  State  for  India. 

Plaintiffs, appellants,  sued  defendant,  respondent  (the 

retary  of  ^tate),  to  recover  a  sum  alleged  to  be  due 

principal  and  interest  on  certain  bonds  called  mort- 

nds,  executed  by  the  late  king  of  Delhi.    The 

m  was  made  on  the  ground  that  the  defendant, 

to  the  late    mutiny,  confiscated  all  the  landed 

of  the  said  king;  but  that,  by  a  circular  of  the 

idicial  Commissioner,  under  the  order  of  the  Supreme 

crnment,  all  mortgages  effected  by  the  king  on  those 

tes  which  the  defendant  had  confiscated  were  to  be 

Held  that  Municipal  Courts  have  no  jurisdiction  to 

tnforce  engagements  between  sovereigns  founded  upon 

JOMties.    The  Government,    when   they  deposed   the 

nog,  and  confiscated  his  property  as  between  them  and 

.  ywm,  di4  not  affect  to  do  so  under  any  legal  right,  and 

;'  loeiracts  can  be  judged  of  only  by  the  law  of  nations. 

The  ^tates  which  had  been  given  to  the  king  had 

«en  assigned  for  the  support  of  his  royal  dignity  and 

toe  due  maintenance  of  himself  and   family  in  their 

High  iMsition.     It  was  a  tenure  (so  far  as  it  was  a  tenure 

*t  all)  durante  regno,  and,  on  his  deposition,  his  estate 

^interest  ceased,  and  all  charges  and  incumbrances 

created  by  him  out  of  that  estate  fell  with  the  estate 

Itself. 

The  Circular  Order  does  not  amount  to  a  law,  and 
does  not  fall  within  the  meaning  of  the  24  and  25  Vict., 
C67. 

The  appellants  in  this  case  are  the  heirs 
and  representatives  of  Rajah  Salig  Ram 
and  Rajah  Davee  Singh,  the  plaintiffs  in  the 
suit.  The  respondent,  the  Secretary  of 
Slate  for  India  in  Council,  is  the  defendant. 
The  suit  was  commenced  on  the  28ih  of 
November  1864,  in  the  Court  of  the  Deputy 
Commissioner  of  Delhi,  to  recover  the  sum 
of  68,853  rupees  odd,  alleged  to  be  due  for 
principal  and  interest  on  certain  bonds, 
J^nich  in  the  plaint  are  called  mortgage- 
oonds,  executed  by  the  late  king  of  Delhi. 

It  was  correctly  stated  by  Mr.  Justice 
Koulnois,  in  delivering  his  judgment  in  the 
Uief  Court  of  the  Punjab,  that  the  bonds 
au  acknowledged  debts,  bat  that  all  did  not 
"mention  the  property  by  which  the  debts 
^cre  secured. 


The  plaint,  after  stating  that  the  claim  is 
on  four  mortgage-bonds,  of  which  the  dates 
and  amounts  are  specified,  proceeds  to  de- 
scribe the  grounds  of  the  defendant's  liability 
in  the  following  words  : — 

"The  defendant,  owing  to  the  late  mutiny, 
confiscated  all  the  landed  estate  of  the  late 
king,  but  by  a  Circular  No.  112  of  the 
Judicial  Commissioner  of  these  provinces, 
under  the  orders  of  the  Supreme  Govern- 
ment, all  mortgages  effected  by  the  late  king 
on  those  estates  which  the  defendant  has 
confiscated  are  to  be  paid.  Ttie  plaintiffs, 
having  failed  in  their  application  to  be 
reimbursed,  as  will  be  seen  by  the  proceed- 
ings regarding  their  claim,  and  referred  to 
law  to  obtain  their  remedy,  are  necessitated 
to  file  this  suit,  and  pray  that  a  summons 
may  issue  against  the  defendant,  and  he  be 
declared  to  pay  the  amount  claimed,  with 
interest  at  the  rate  specified  in  the  bonds  up 
to  realization  of  decree  with  costs  '' 

The  plaint,  as  pointed  out  by  Mr.  Forsyth, 
the  learned  Counsel  for  the  defendant,  is  not 
a  suit  for  ejectment  or  foreclosure,  nor  does 
it  pray  that  the  defendant  may  be  declared 
a  trustee  for  the  plaintiffs  of  the  revenues 
collected  from  the  hypothecated  villages. 
It  does  not  even  allege  that  the  defendant,  at 
the  time  of  the  commencement  of  the  suit, 
was  in  possession  of  the  property.  The 
claim  appears  in  its  terms  to  be  founded 
entirely  on  a  right  alleged  to  have  been 
created  by  the  Circular  No.  112  of  the 
Judicial  Commissioner.  It  is  to  be  remarked 
that  the  plaintiffs  do  not  claim  merely  the 
value  of  the  property  mortgaged,  for,  in  the 
7th  article  of  their  written  statement, 
they  say :  "  The  defendant  is  liable  to  the  full 
amount  of  claim,  though  it  may  exceed  the 
value  of  the  property  mortgaged,  or  return 
the  same  to  them." 

It  was,  in  consequence,  contended  by  the 
respondent's  Counsel,  with  great  force,  that 
the  claimant  must  be  held  to  the  claims 
actually  made  by  him  ;  and  that,  unless  he 
could  succeed  in  showing  that  the  Circular 
had  given  him  the  right  alleged,  his  claim 
must  necessarily  be  dismissed.  Having  re- 
gard, however,  to  the  written  statement  of 
the  defendant,  to  the  issues  raised,  and  the 
mode  in  which  those  issues  were  disposed  of 
in  the  Courts  in  India,  their  Lordships  have, 
in  this  case,  thought  it  right  to  consider  the 
whole  matter  as  it  was  presented  to  those 
Courts  and  at  their  Lordships'  bar. 

It  must  be  taken  upon  the  evidence  that 
the  late  king  was,  at  the  time  of  the  confis- 
cation, indebted  to  the  plaintiffs  upon  the 
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bonds  set  forth  in  the  plaint,  and  that,  either 
by  the  terms  of  the  bonds,  or  by  his  letters 
to  Sir  Thomas  Theophilus  Metcalfe,  the 
Resident  at  the  Court  of  Delhi,  the  king 
had,  so  far  as  he  lawfully  could,  assigned 
and  appropriated  to  the  discharge  of  the 
bond-debts  certain  amounts  which  the  Resi- 
dent was  requested  to  pay  yearly  out  of  the 
revenues  cf  certain  of  the  royal  Targool 
villages.  It  is  admitted,  in  the  ist  and  2nd 
articles  of  the  defendant's  written  state- 
ment, that  the  properly  so  alleged  to  have 
been  mortgaged  to  the  plaintiffs  was,  toge- 
ther with  all  rights  and  interests  in  and  in 
respect  of  it,  seized  and  appropriated  on 
behalf  of  the  British  Crown. 

Several  defences  were  set  up  in  the  writ- 
ten statement  of  the  defendant,  but  for  the 
purpose  of  this  appeal  it  is  not  necessary  to 
consider  any  of  them,  except  the  ist,  2nd', 
5th,  and  6th.  The  3rd,  which  relied 
upon  section  20,  ^ct  IX.  of  1859,  and  the 
4th,  which  set  up  that  the  defendant  was,  by 
Act  XXXIV.  of  i860,  indemnified  from  all 
liability  of  every  kind  in  respect  of  seizure 
and  appropriation  of  the  property  alleged  to 
have  been  mortgaged,  were  abandoned  by  the 
learned  Counsel  for  the  defendant  upon  the 
argument  of  this  appeal. 

The  first  ground  of  defence  was  that  the 
property  alleged  to  have  been  mortgaged  to 
the  plaintiffs  was,  together  with  all  rights 
and  interest  in  and  in  respect  of  it,  seized 
and  appropriated  by  the  defendant  on  behalf 
of  the  British  Crown,  on  political  grounds, 
as  an  act  of  State,  and  that  consequently  no 
claim  against  the  defendant,  as  having  thus 
taken  possession  of  the  said  property,  was 
cognizable  in  the  Court  in  which  the  suit 
was  instituted,  or  in  any  other  Municipal 
Court. 

The  2nd  was  similar  to  the  ist,  with  the 
addition  that  the  seizure  was  '*  during  the 
continuance  and  in  the  prosecution  of  war. " 
The  5  th  and  6th  were  as  follow  : — 
"5.  That  the  Circular  No.  112,  on 
which  the  plaintiffs  grounded  their  right  to 
demand  from  defendant  the  debts  they  sued 
for,  was  simply  a  private  order  addressed. by 
one  officer  of  Government  in  his  executive 
capacity  to  others,  directing  them,  as  a 
matter  of  mere  grace  and  favor,  to  relax  in 
certain  cases,  where  they  would  have  operated 
hardly,  the  laws  under  which  Government  was 
free  from  legal  liability  in  respect  of  debts 
secured  on  the  Delhi  Crown  property,  and 
certain  other  property,  which  had  come  into 
its  possession  as  a  consequence  of  the  rebel- 
lion and  war  of  1857,  and  that  the  issuing 


of  such  an  order  could  be  of  no  effect  what-* 
ever  to  bind  the  Government  as  defendant  it 
a  Municipal  Court. 

"6.  That  the  »Siid  Circular  did  not 
authorize  the  exer<fise  of  this  grace  and 
favor  in  respect  of  the  debts  claimed  by 
plaintiffs,,  as  was^clear  from  the  wording 
the  said  Circular,  and  as  was  further  dear 
from  the  CircTular  V.  of  1861." 

Several  issues  were  raised.  Of  these,  die 
only  important  ones  to  be  considered  aretiie 
ist,  4th,  5th,  and  6th. 
They  are  as  follow  : — 
'*  I .  Was  the  seizure  of  these  propeniei' 
by  Government  such  an  act  of  State  or  act 
of  war  as  is  not  cognizable  by  a  Municipd 
Court  ? 

"4.  Has  the  Circular  in  question  the 
force  of  a  legislative  enactment  ? 

*'  5.  Do  the  Circulars  issued  by  the 
Judicial  Commissioner  of  the  Punjab,  m 
his  executive  capacity,  bind  the  Courts  of 
the  Punjab  or  not  ? 

**  6.  Does  Circular  1 1 2  apply  to  the 
debts  claimed  by  the  plaintiff  ?" 

The  case  was  tried  by  Mr.  Coldstream, 
the  Deputy  Commissioner  of  Delhi,  who,  iik 
a  very  elaborate  and  well-considered  jadg- 
ment,  found  those  issues  for  the  defendant 
and  gave  judgment  in  his  favor.  A  regu* 
lar  appeal  was  preferred  from  that  judgment  < 
to  the  Commissioner  of  Delhi,  who  upheld 
the  decision  of  the  Assistant  Commissioner. 
A  special  appeal  was  then  presented  to 
the  Chief  Court  of  the  Punjab.  That 
appeal  was  dismissed  upon  the  ground  that 
the  suit  was  not  cognizable  in  a  Municipal 
Court.  The  appeal  to  Her  Majesty  in 
(Council  is  expressed  to  be  against  the  judg- 
ment of  the  Chief  Court  of  the  Punjab 
and  the  several  judgments  of  the  Commis- 
sioner and  Deputy  Commissioner  of  Delhi. 
There  is  no  dispute,  however,  as  to  the  fads, 
and  the  questions  now  to  be  considered  are 
whether  the  seizure  or  confiscation  of  the 
properly  of  the  late  king  was  an  act  in 
respect  of  which  the  Municipal  Courts  have  ' 
jurisdiction  ;  whether  the  Circular  Order  of 
the  Judicial  Commissioner,  No.  11  a,  vested 
a  right  of  action  in  the  plaintiffs  which  can 
be  enforced  against  the  Government  by  a 
Court  of  Law ;  and  whether  the  plaintiffs 
had  a  right  or  interest  in  the  property  which 
was  not  affected  by  the  confiscation  of  the 
king's  domains.  The  last  was  the  proposi- 
tion mainly  relied  on  by  the  appellants' 
Counsel  before  their  Lordshrps. 

The  Commissioner  of  Delhi  remarked  in 
his  judgment  that,  "  in  the  use  of  the  word« 
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tiscation'.  and  'seizure'  and  'appropri- 
\!  the  Court  did  not  perceive  any  mate- 
distinction  or  difference,  and  one  of  the 
mds  of  appeal  to  the  Chief  Coart  was 
the  ruling  of  the   Commissioner  as   to 
leanings  of  those  words  was  erroneous, 
appellants  say,  in  the  second  ground 
leir  appeal,   '  the  king  of  Delhi-'s  pro- 
was  confiscated/  and  the  appellants 
^^QOt  dispute  the  right  of  Government  to 
:ate  it ;  but  the  king  had  only  a  right 
[that  which  remained  after  satisfying  the 
Hants'  claim,  and  to  this  alone  is  the 
kdant  entitled  by  virtue  of  confiscation, 
^appellants*  property  was  not  confiscated."  1 
(r.  Kay,   in    his  argument,   treated  the  1 
'*con6scated  "  as  if  it  were  used  in  the  ; 
of  forfeited  for  a  crime,  and  he  cited 
to  show  the  distinction  between  *'for- 
ire  "  and  "  escheat." 
pThe  former,  he  urged,  did  not  affect  bond- 
incumbrances   created  by  the  offender 
>re  foneiture.     He  admitted  that  the  con- 
tion  was  an  act  of  State,  but  he  denied 
it  affected  the  rights  which  the  plaint- 
bad  derived  from  the  king  by  virtue  of 
mortgages. 

is  argument  ad  regards  the  effect  of  a 

Jciture  upon  a  regular  conviction   for  a 

would  have  been  correct  if  he  could 

shown    that   the    confiscation   of    the 

's  property  was  an  act  in  the  assertion 

4  right  conferred  by  the  law  of  forfeiture. 

But  such  was  not  the  case.     Neither  was 

law  of  forfeiture  in  force  in  the  case  of 

Ives  of  India  convicted  of  crimes  beyond 

e  limits  of  the  Supreme  Court,  whatever 

ight  have  been  the  case  within  those  limits 

to  which  it  is  not  necessary  to  express 

opinion),  nor  did  the  Government  affect 

purport  to  act  under  any  such  law. 

The  word  "confiscation,"  as  used  by  the 

[Commissioner  of  Delhi,  in  his  proceeding  of 

[the  3rd  of  October  1857,  does  not  import  that 

I  Ihc  appropriation  to  the  public  use  was  for  a 

crime.  He  says :  "  The  confiscation  of  all  the 

;  ^rown  villages,  &c.,  having  been  deemed  pro- 

l/'^fe.,  it  is  ordered,  &c.,  that  perwanas  be 

ittsuedtotbe  Tahsildars,  &c.,  to  confiscate  all 

i  Nviliages,"  &c.  In  other  words,  the  revenues 

[  *«c  to  be  brought  into  the  public  treasury. 

I  ^^  word  *•  confiscation "  does  not  per  se 

'  ^ccssarily  import  that  the  appropriation  is  to 

^  Oi^e  as  a  penalty  for  a  crime ;  and  even 

Vflen  osed  in  that  sense,  it  does  not  necessari- 

'J  ^tnply  that  the  forfeiture  has  accrued  upon 

conviction,  but  may  also  be  properly  used  as 

applicable  to  appropriations  by  Government 


as  an  act  of  State  of  the  property  of  a  public 
enemy,  or  of  a  subdued  or  deposed  ruler. 

The  Deputy  Commissioner  found  as  a  fact 
that  which  is  well-known  as  a  matter  of  his- 
tory, that  the  king  was  not  tried  by  a  regu- 
lar Court,  and  that  his  trial  by  a  Court  under 
a  special  commission  did  not  take  place  for 
some  months  after  the  attachment  had  taken 
place. 

Mr.  Justice  Boulnois,  in  his  judgment 
(p.  80),  says:  "After  the  mutiny  in  1857,  on 
the  1 8th  of  September  in  that  year,  the  king 
of  Delhi  was  captured  by  the  British  Govern- 
ment, and  made  a  prisoner  of  war,  having 
been  for  some  time  the  nominal  head  of  the 
insurgents  in  Delhi.  On  the  3rd  October  in 
that  year,  the  Commissioner  of  Delhi,  on 
behalf  of  the  Government,  attached  and  took 
possession  of  the  ex-king's  lands.  This  appro- 
priation accompanied  the  extinction  of  the 
political  existence  of  the  representative  of 
the  Delhi  line  of  kings.  It  did  not  affect 
to  justify  itself  on  any  ground  of  Municipal 
law ;  and  it  seems  to  have  been  (considering 
the  person  who  had  owned  the  property 
seized)  an  act  of  power  on  the  part  of  the  Bri- 
tish Government  exercised  in  a  matter  of 
State.  There  is,  however,  additional  evidence 
to  show  that  the  authority  of  Government  in 
that  character,  which  renders  it  superior  to 
positive  law,  was  brought  to  bear  in  this  act, 
for  the  seizure  of  the  king's  lands  was  an 
appropriation  of  an  enemy's  properly,  fla- 
grante bello'' 

It  is  not  necessary  to  express  an  opinion 
as  to  what  is  the  effect  of  the  seizure  of  pro- 
perty of  a  subject  by  a  Government  in  the 
exercise  of  the  powers  of  war  in  putting 
down  an  insurrection,  especially  in  those  cases 
in  which  the  subject  has  not  joined  in  the 
insurrection  ;  nor  is  it  necessary  to  deal  with 
the  cases  which  have  been  cited  from  the 
American  reports  in  regard  to  acts  which 
took  place  during  the  late  war  in  that  coun- 
try. The  case  of  the  plaintiffs,  who  claim 
under  grants  from  the  king,  is  very  different 
from  that  of  a  subject  deriving  title  under 
an  ordinary  tenure. 

It  is  necessary  to  consider  under  what  cir- 
cumstances the  late  king  of  Delhi  acquired 
a  title  to  the  property  charged  with  the 
payment  of  the  bond-debts,  if,  indeed,  he 
can  be  held  to  have  had  any  legal  title  what- 
ever to  the  same,  beyond  the  mere  will  of 
the  British  Government.  As  to  this  pointy  it 
appears  that,  after  the  Emperor  Shah  Allum, 
the  grandfather  of  the  late  king,  had  been 
rescued  from  the  power  of  Dowlut  Rao 
Scindia,  and  placed  under  the  protection  of 
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the  British  Government,  it  became  a  matter 
of  political  expediency  to  determine  the 
nature  and  extent  of  the  provision  to  be 
assigned  for  the  support  of  his  Majesty  and 
of  the  royal  household. 

The  subject  was  fully  discussed  in  the 
notes  of  instructions  transmitted  by  Mr.  Ed- 
monstone,  the  Secretary  to  Government,  to 
Colonel  Ochterlony,  the  Resident  at  Delhi,  in 
a  letter  dated  the  17th  November  1804 
(4  Wellesley  Despatches'  237),  of  which 
notes  a  copy  was  also  despatched  to  His  Ex- 
cellency the  Commander-in-Chief.  Subse- 
quently, on  the  a  3rd  May  1805,  the  final 
determination  of  the  Governor-General  in 
Council  upon  the  subject  was  communicated 
to  the  Resident  at  Delhi,  by  letter  from  the 
Secretary  to  Government  of  that  dale  (see 
same  vol.,  p.  542). 

That  arrangement  was  as  much  an  act 
of  State  as  if  it  had  been  carried  into  effect 
by  formal  treaty  signed  by  the  British 
Government. 

Municipal  Courts  have  no  jurisdiction  to 
enforce  engagements  between  sovereigns 
founded  upon  treaties.  (East  India  Com- 
pany V,  Syud  Ally,  7  Moore's  Indian  Appeals, 
c»  555  J  the  Nabob  of  the  Carnatic,  2  Ves., 
Junr.,  Repts.,  p.  56.)  The  Government, 
when  they  deposed  and  confiscated  the  pro- 
perty of  the  late  king,  as  between  them  and 
the  king,  did  not  affect  to  do  so  under  any 
legal  right.  Their  acts  can  be  judged  of 
only  by  the  law  of  nations;  nor  is  it  open  to 
any  other  person  to  question  the  rightfulness 
of  the  deposition,  or  of  the  consequent  con- 
fiscation of  the  king's  property. 

If,  shortly  after  the  arrangement  had  been 
made,  the  British  Government  had  found 
it  necessary,  as  a  matter  of  political  expedi- 
ency, to  alter,  without  the  consent  of  Shah 
Allum,  the  arrangements  introduced  into  the 
assigned  territory,  it  is  impossible  to  conceive 
that  a  Court  of  Law  would  have  had  juris- 
diction to  enforce  the  arrangement  in  a  suit 
brought  by  his  Majesty,  either  by  granting 
a  specific  performance,  or  by  awarding 
damages  for  the  breach  of  it. 

The  king  of  Delhi  having  joined  in  hosti- 
lities against  the  British  Government,  having 
renounced  their  protection,  and  having  en- 
deavoured to  regain  his  former  absolute 
rights  of  sovereignty,  the  British  power  over 
those  territories  which  had  been  assigned 
for  his  support  was  for  a  time  suspended. 
Delhi  fell  before  the  British  arms,  the  terri- 
tories were  recaptured,  the  power  of  the 
British  Government  was  restored,  and  the 
king  of  Delhi  was  taken  as  a  prisoner  of 


war.    The  revenues  and  territories  whi 
1804   were,  by  an  act  of  State,  as« 
the   maintenance    of  Shah    Alium  and 
household,  were,  in  1857,   also  by  an 
State,  resumed  and  confiscated. 

The  seizure  and  confiscation  were 
absolute  power,  and  were  not  Acts  done 
color  of  any  legal  right,  of  which  a 
cipal  Court  could  take  cognizance. 

The  siaius  of  Shah  Allum  was  that 
king.     He  was   treated  and    recogniirf 
the  British  Government  as  a  king,  ui. 
merely  as  a  jagirdar  holding^  under  sa 
nary  grant  from   the   British    Goy< 
He  was  the  grandson  of  Shah  Allamt 
neither  he  nor  any  of  his  ancestors  bad 
been  deposed  by  his  own  subjects  or  by 
British  Government  or  by  any  other 
Shah  Allum  was  described  by  Lord  Wi 
ley  in  his  Despatches  sometimes  as  the 
fortunate    representative    of    the    boost 
Timour, "  sometimes  as  ''  the  Moghal, 
again  as  *'  the  l^mperor.  '*     It  is  ann 
here  to  refer  more  particularlj*  to  the  e 
from  the  Despatches  which  have  been 
out  in  the  exhaustive  arguments  in  tbe 
er  Courts.     If  further  arguments  were 
sary,  with  reference  to  the  status  of  ik 
king  and  of  his  grandfather  Shah  AI 
the  Despatch  of  Lord  Wellesley  to  the 
Committee  of  the  Court  of  Directors  (rf 
East    India    Company    of    the    13th   ] 
1804   (4  Wellesley  Despatches,   pa^e  l 
might  be  referred  to. 

The  itaius  of  the  king  of  Delhi  and 
of  the  Begum  Sumroo  were  very  differ 
The  latter  was  held  not  to  be  a  Sovere 
Princess,  but  a  mere  jaidadar  under  Scfndi 
^  and  this  fact  distinguishes  the  present 
'  from   that  of   Forester  and  others  v.  TteJ 
'  Secretarv  of  State  for  India,*  in  which  tin 
i  judgment  of  the  Judicial   Committee  wa 
'  pronounced  on  the    13th  of  May  last.  1» 
that  case,  it  was  also  held  that  the  act  A 
;  Government  was  not  the  seizure  by  arb/w/f 
i  power  of  territories,  which,  up  to  that  ume, 
had  belonged  to   another  Sovereign  Stale; 
but   that   it  was    the  resumption  of  lao^i^ 
previously  held  from  the  Government  undet 
a  particular  tenure,  upon  the  alleged  deter- 
mination of  that  tenure.     It  was  said:  "Tte 
possession  was  taken  under  color  of  a  W 
tiile,  that  title  being  the  undoubted  right  ot 
the   sovereign   power  to  resume  and  ret*'" 
or   assess  to   the  public  revenue  ^\^^ 
within  its  territories  upon  the  deterrainaiion 
of  the  tenure  under  which  they  roaj  haw? 


•  Antfi  p.  34y, 
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exceptionally  held  free.     If  by  means 
continaance  of  the  tenure  or  for  other 
a  right  be  claimed  in   derogation  of 
le  of  the  Government,  that  claim,  like 
^arising  between  the  Government  and  its  I 
ts,  would  primd  facie  be  cognizable 
Municipal  Courts  of  India/' 
seizure  of  the  royal  Targool  villages 
e  reasons   above  given  does  not  fall 
the  ruling  of  Forester  and  others  v, 
r  Secretary    of   State   for   India,  but   is 
ed  by  the  principles  laid  down  in  the 
ary  of  State  in  Council  v,  Kamachee 
Sahiba*    (7  Moore's  Indian   Appeals 
Ac.) ;  The  East  India  Company  v,  Syud 
({</.,  555),  and  in  other  cases  in  which 
me  principle  is  affirmed.    But  it  is  con- 
that    these    considerations    do   not 
rily  determine  the  right  of  the  mort- 
es.  who  are    British  subjects,  to  what 
claim.     Ic    is  argued  that  the  British 
rities   had    given    Shah  Allum  estates 
ritish  territory  to  be  dealt  with  at  his 
will  and  pleasure,  so  that  the  charges 
fide  created   by    him    while    ii>   pos- 
ion,   de  facto   and    de  jure,   as    owner, 
ived  his    deposition.     But  their   Lord- 
are  clearly  of  opinion  that  no  such 
crship  or  power  of  disposition  was  con- 
upon    Shah   Allum    or   his    succes- 
.   The  territories  were  assigned  to  him 
the  support  of  his  royal  dignity  and  the 
maintenance  of  himself  and  family  in 
ir  high    position.     If    he    had    died    or 
'icated,  his  successor  would  have  taken 
property  in  the  same  way,  free  from  all 
Tges.    It  was  a  tenure  (so  far  as  it  was 
tenure  at  all)  durante  regnOy  and  on  his 
teposition  his  estate  anvi  interest  ceased,  and 
charges  an  J  incumbrances  created  by  him 
t  of  that  estate  fell  with  the  estate  itself. 

Their  Lordships    are    further    clearly    of 
ymion  that  the   Circular   Order   No.    112 
I  floes  not  amount   to   a   law.     It    was  not 
i  Jnacied  as  a  law,  nor  did  it  purport  to  be  a 
l*w;  and  it  does  not  fall  within  the  mean- 
ing of  the  24  and  25  Vict.,  c.  67. 

The  Circular  was  merely  a  Circular  from 
^c  Judicial  Commissioner,  forwarding,  for 
^he  information  and  guidance  of  the  Com- 
missioners of  the  several  divisions  of  the 
"unjab,  a  copy  of  correspondence  between 
the  Government  of  ihe  Punjab  and  the 
JfOvernment  of  India  on  the  question  of 
the-liability  of  Government  for  the  debts  of 
rebels  whose  estates  had  been  confiscated  for 
^«JelUon. 


•4  W.  R.,  p,  Q  ^  ^2  .  sy^h.  P.  C.  Cafes  373. 


It  is  clear  from  the  whole  tenor  of  the 
correspondence  which  originated  out  of 
certain  questions  referred  by  the  Judicial 
Commissioner  of  the  Punjab  for  the  deci- 
sion of  the  Lieutenant-Governor  of  the 
Province,  that  the  Government  did  not 
intend  to  lay  down  any  rule  of  law  for  the 
breach  of  which  redress  might  be  obtained 
in  a  Court  of  Law,  or  to  use  the  words  of 
Lord  Kingsdown,  in  7  Moore's  Indian 
Appeals  538,  ''to  submit  the  conduct  of  its 
officers,  in  the  execution  of  a  political 
measure,  to  the  judgment  of  a  legal  tribunal." 
They  intended  only  to  declare  the  course 
which  a  sense  of  justice  and  equity  would 
induce  them,  in  their  discretion  and  as  an  act 
of  favor,  to  adopt.  The  correspondence  in 
Circular  No.  1 1 2  did  not  apply  to  the  appel- 
lants' case.  That  was  treated  of  in  the 
Circular  of  the  12th  January  1861,  in 
continuation  of  Circular  No.  112.  In  that 
Circular  of  the  12th  January  1861,  the  cor- 
respondence on  the  subject  of  the  appellants' 
claim  was  forwarded,  and  amongst  other 
letters  one  from  the  Officiating  Secretary  to 
the  Government  of  India,  to  the  Secretary  of 
the  Government  of  the  Punjab,  dated  28th 
December  i86o.  In  that  letter,  paragraph 
6,  it  is  written  : — 

"6.  The  general    rule    is   that   rent-free 
estates,  secured  by  grants  from  Government, 
are   not   liable   for   the   debts  of  deceased 
grantees.     The  exception  is  in  the  case  of 
such  estates   which  have   been  confiscated, 
and  this  exception  is  based  on  the  considera- 
tion that  *  the  interests  of  justice  require  the 
protection  of  creditors  from  the  effects  of  a 
political  catastrophe  which  they  could  not 
have   foreseen.'     But    creditors    who,    like 
Salig  Ram  and  Davee  Singh,  joined  the  rebel- 
lion voluntarily,  accepted  such  security  for 
their  claims  as  the  rebel  cause  might  offer. 
They   not   only    foresaw,    but    assisted    to 
produce  the  catastrophe,  and  therefore  the 
interests  of  justice  do  not  require  that  they 
should  be  protected  from  its  effects.     They 
may  have  all  that  they    are   entitled  to  by 
the   letter  of  the   law;  hut  the    Governor- 
General   ivould  deny   them   that  which  can 
he  claimed  only  as  a  favor,  for  it  is  in  the 
essence    of  a    concession    by  favor    that   it 
should    he     withheld  where  favor     is    not 
due, 

*'  7.  The  Governor-General  is  of  opinion 
that  neither  Salig  Ram  and  Davee  Singh's 
claim,  nor  that  of  any  other  creditor  of  the 
ex-king,  who  has  been  convicted  of  rebellion, 
to  the  liquidation   of  their  debts  from  the 
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revenues   of    the   Crown    lands   should   be 
admitted  " 

Even  if  the  prior  Circular,  on  which  the 
appellants  rely,  could,  on  any  fair  principles 
of  legal  construction,  be  held  to  be  a  legisla- 
tive recognition  of  the  rights  of  the  creditors 
of  the  deposed  sovereign  to  be  paid  out  of 
the  revenues  of  the  deposing  Government 
(the  only  way  in  which  it  could  avail  the 
plaintiffs),  the  last  Circular  is  an  act  of  like 
character,  of  equal  validity,  and  equally 
bindiag  on  the  Courts  of  Law. 

Their  Lordships  think  it  desirable  to  make 
a  few  observations  on  the  case  of  Narain 
Doss  V,  The  estate  of  the  late  King  of  Delhi,* 
in  which  this  Board  came  to  a  conclusion  in 
favor  of  a  claimant  under  the  Circulars 
in  question.  The  title  of  the  cause  itself, 
in  which  the  estate  was  named  as  a  party, 
shows  how  it  came  to  be  a  matter  of  judicial 
cognizance.  The  plaintiff  there  was  admit* 
ted  to  claim  against  the  estate.  But  he  was 
put  to  prove  that  he  was  such  a  creditor  as 
he  alleged  himself  to  be — that  he  was  one  of 
the  creditors  intended  to  be  protected  by  the 
Circulars.  That  issue  having  been  raised 
and  having  been,  by  the  act  of  the  Govern- 
ment itself,  put  in  a  train  of  judicial  investi- 
gation by  the  legal  tribunals,  had  to  be  deter- 
mined in  the  same  manner  and  on  the  same 
principles  as  any  other  issue  legally  raised 
in  any  ordinary  litigation,  and  the  determi- 
nation was  that  the  plaintiff  had  established 
his  claims  under  the  Circular,  as  alleged,  and 
that  the  objections  to  it  had  failed.  That 
case  has  no  application  to  the  present,  in 
which  the  appellants  were  peremptorily 
excluded  from  the  benefit  of  the  Circular. 

Their  Lordships  are  of  opinion  that  the 
judgments  from  which  this  appeal  was 
preferred  were  correct,  and  they  will  humbly 
report  to  Her  Majesty  that,  in  their  opinion, 
those  judgments  ought  to  be  affirmed,  and 
this  appeal  dismissed  with  costs. 


The  15th  August  1872. 
Present  : 

The  Hon'bje  Sir  Richard  Couch,  A7.,  Chief 
Jusiiice,  and  the  Hon'ble  A.  Ainslie, 
Jud^e. 

Case  No.  217  of  1872. 

Suit  upon  Bond— Plea   of  satisfaction—Error 

—New  Suit. 

*  10  W.  R.,  P.  C.  55. 


Special  Appeal  from  a  decisiom 
the   Additional  Judge  of  Tirhooi, 
the    t^th    September    i8ji^    ^M^^ 
decision    of  the    Subordinate    Ji 
that  District,  dated  the  22nd  May  li^i 

Mohun  Senee  (Plaintiff),  Apf^llagf, 

versus 

Bahadoor  Singh  and  others  (Defendi 

Respondents, 

The  Advocate-General  for  Appelksi 

Baboo  Mohesh  Chunder  Chowdhrvm\ 
Respondents. 

'      The  answer  to  a  suit  upon  a  bond  was  that  the . 
should  be  satisfied  out  of  the  purchase-raooer 
perty  sold  by  defendant  to  plaintiff,  and  plaintiffs 
ed  to  avoid  the  sale  as  beins^  bad:      Held  £& 
I  lower  Courts,  instead  of  deciding  ag-ainst  plaiatif  i 
'  leaving^  him  to  brin^  a  new  suit  to  try  the  queshoai 
I  ther  the  sale  was  a  {^ood  one,  or  whether  plaintiffs 
I  avoid  it,  were  bound  to  try  that  question  in  this 

[  Couch,  C.J.— We  think  that  both 
Courts  have  avoided  trying  what  apL 
to  have  been  the  real  question  between 
parties. 

The  plaintiff  sued  on  a  bond,  wbkrli, 
is  not  disputed,  was  executed  by  the  den 
ant ;  and  the  answer  to  the  suit  was  that 
bond  had  been  satisfied  by  an  arrange 
that  the  amount  of  the  bond  should  be 
out  of  the  purchase-money  of  property 
by  the  defendant  to  the  plaintiff,  and 
balance  was  to  be  paid  to  the  defen 
The  plaintiff's  answer  to  that  is;  "  It  \s 
that  there  was  a  sale  of  the  property  as  y 
allege,  but  there  was  a  representation  as  v 
the  quantity  of  land  sold  which  was  fala,^. 
and  on  that  ground  I  am  entitled,  and  l 
claim,  to  avoid  the  sale,  and  then  there  ^ 
be  no  purchase- money  out  of  which  my  bond 
can  be  satisfied.'' 

The  real  question  to  be  tried  was,  whethsr 
the  sale  was  a  good  one  and  was  to  be  car- 
ried out,  in  which  case  the  bond  woald  be 
satisfied  in  the  way  contended  for,  or  whe- 
ther the  circumstances  were  such  that  tac 
plaintiff  was  entitled  to  avoid  the  sale,  and 
then  there  would  be  no  way  of  satisfying 
the  bond.  Both  Courts  seem  to  have  con- 
sidered that  they  ought  not  to  try  thai  qnes- 
tion ;  they  seem  to  have  thought  that  ititu 
was  a  sale  in  effect,  although  it  might  not 
be  binding  and  might  be  avoided,  that  ihe 
bond  must  be  treated  as  satisfied,  and  this 
question  must  be  tried  in  "some  other  suit, 
and  the  plaintiff  would  have  to  bringasu/t 
to  set  aside  the  sale.     The  question  was  to 
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termined,  and  might  well  be  determined, 

suit.      The  case  mast  be  remanded 

first  Court  to  try  that  question,  which 

to  us,   so  far  as   we  can  see  at  pre- 

to  be  the  real  question  in  the  case  be- 

the    parties.     The   decrees   must  be 

id,  and  the  suit  remanded  for  re-trial, 

parties  being   at  liberty  to  give   such 

^nce  as  they  may  be  advised. 


The  15th  August  1872. 

Present  : 

Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

of  Will—Nephew-  Brother— Widow. 

Case  No.  196  of  1872. 

xtdlaneous  Appeal  from  an  order  passed 
the  yudge  of  East  Burdivan,  dated  the 
\  of  April  18^2. 

Chunder  Shikur  Mullick  (Petitioner), 

Appellant^ 

versus 

'Sham  Chand  Mullick  (Opposite  Party), 

Respondent. 

iboo  Mohendronath  Seal  for  Appellant. 

No  one  for  Respondent. 

lathis  case  the  High  Court  directed  probate  of  a  will 

lecuted  by  a  Hindoo  in  favor  of  a  nephew  (the  son  of 

-ill  elder  brother)  to  be  g^ranted  to  the  nephew,  instead 

jDf  to  a  brother ;  the  property  being  of  small  value,  and 

tonasting  of  several  small  holdings,  and  the  widow  of 

,  the  deceased  being  a  girl  of  very  immature  age,  where- 

^as  the  nephew  had  been  brought  up  by  him,  and  was 

the  object  of  his  special  affection. 

Kemp,  J, — This  is  an  application  for  pro- 
hate  of  the  will  of  one  Tarachand  Mullick. 
This  will  was  executed  on  the  26th  of  Assin 
^^n,  and  Tarachand  died  in  Kartick  of  the 
same  year.    The  appellant  before  us  who  ap- 
plied for  probate  is  Chunder  Shikur  Mullick, 
the  nephew  of  the  deceased  ;  he  was  opposed 
by  Sham  Chand,  the  brother  of  the  deceased, 
who  claims  to  be  the  guardian  of  the  widow 
0^  the  deceased.     The  Judge  has  rejected  the 
application  of  the  petitioner  for  probate,  on 
^  ground  mainly  that  it  is  very  improbable 
that  Tarachand  should  leave  his  small  pro- 
l^rty  to  the  son  of  his  elder  brother,  rather 
|han  to  his  widow  or  the  brother  with  whom 
.  he  lived  in  commensallty.     Nobody  has  ap- 
V^ated  ioT  the  respondent  in  this  Court.  The 
ground  of  appeal  taken  is  that  the  lower  Court 
^as  wrong  in  holding  that  the  will  was  not 

Vol.  XVIII. 


proved,  inasmuch  as  the  evidence  on  the  re- 
cord very  clearly  shows  that  it  was  executed 
in  the  petitioner's  favor  by  his  uncle,  the  late 
Tarachand  Mullick.  We  have  read  the  will 
and  heard  the  evidence.  There  is,  we  think, 
nothing  whatever  improbable  in  this  will; 
on  the  contrary,  it  is  just  the  kind  of  will 
which  we  should  expect  a  man  in  Tara- 
chand's  position  to  make.  The  party  in 
whose  favor  the  will  is  "made,  Chunder 
Shikur  Mullick,  was  the  nephew  of  the  tes- 
tator. For  a  long  time,  it  was  a  moot  point 
whether,  a  nephew  existmg,  the  adoption  of 
any  other  person  would  be  valid  under  the 
Hindoo  law.  This  nephew  was  brought  up  by 
Tarachand  Mullick,  and  was  the  object  of  his 
special  affection ;  Tarachand  was  married  to 
a  girl  of  a  very  immature  age,  and  this  girl 
was  left  to  the  protection  and  care  of  the 
nephew ;  the  property  is  not  a  large  one, 
being  of  the  value  of  some  Rs.  400,  and 
consisting  of  several  small  holdings.  We 
therefore  see  nothing  whatever  improbable 
in  the  arrangements  made  by  the  deceased. 
There  is  evidence  to  the  execution  of  this 
will,  and  it  is  also  clear  that  some  of  the  bro- 
thers of  the  deceased  had  separated  from, 
and  were  not  on  good  terms  with,  the  testa- 
tor. On  the  whole,  therefore,  we  think  that 
the  Judge  was  wrong  in  not  granting  a  pro- 
bate of  the  will  of  Tarachand  Mullick  to  the 
petitioner. 

We  therefore  decree  this  appeal  with  costs, 
reverse  the  decision  of  the  Judge,  and  direct 
him  to  grant  probate  of  the  will  to  the  peti- 
tioner, Chunder  Shikur  Mullick. 


The  1 6th  August  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act  VI  n.  of  1859,8. 230— Bona-fide  Possession- 
Title— Remand, 

Case  No.  1166  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  East  Burdwan, 
dated  the  24th  February  iSjiy  reversing 
a  decision  of  the  Moonsiff  of  Kytee, 
dated  the  19th  March  i8*jo. 

Woomesh  Chunder  Roy  (Defendant), 

Appellant, 

versus 

Beharee  Lall  Pallit  (Plaintiff),  Rtspondent. 

dQ-a 
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Mr,  R,  E.  Twidali  and  Baboo  Bhowanee 
Churn  Dutt  for  Appellant. 

Baboo  Kalhe  Prosunno  Dutt  for 
Respondent. 

Where  a  case  is  remanded  to  be  determined  with  re- 
ference to  s.  23d,  Act  VIII.  of  1859,  >n<*  the  remand- 
order  apparently  only  applies  to  the  question  of  bond' 
fide  possession »  proof  of  bond'fide  possession  will  enable 
the  party  making  the  allegation  to  claim  to  have  his 
title  investigated. 

Glover,  y, — The  question   we   have   to 
decide  in  this  special  appeal  is  whether  the 
Subordinate  Judge  has  rightly  carried  out 
the  order  of  remand  passed  by  this  Court  in 
March  1869.    By  that  order,  which  is  to  be 
found  in  Vol.  XL,  Weekly  Reporter,  page  197, 
the  Subordinate  Judge  was  directed  to  try 
whether,  under  the  provisions  of  section  230 
of  the  Code  of  Civil  Procedure,  the  property 
in  suit  was  bond  fide  in  the  possession  of 
Beharee  Lall  on  his  own  account,  or  on  ac- 
count of  some  person  other  than  the  defend- 
ant.    The  Subordinate  Judge  has  considered 
himself  bound  by  the  terms  of  that  order  to 
go  no  further  than  the  question  of  bond-fide 
possession,  and  has  refused  distinctly  to  go 
into  the  question  of  title.     The  words  of  the 
order  which  we  have  just  now  read,  no  dbubt 
primd  facie,  appear  to  apply  simply  to  the 
question  of  possession,  but  there  can  be  1:0 
doubt  that  the  meaning  of  the  Division  Bench 
was  that  the  case  should  be  determined  with 
reference  to  the  whole  of  section  230;  and  it 
has  been  held  by  a  Full  Bench  of  this  Court 
in  the  case  of  Radha  Pearee  Dabee  Chow- 
dhrain  v,   Nobln   Chunder   Chowdhry,   re- 
ported in  Vol.  XIII.,  Weekly  Reporter,  F.B., 
80,  that  the  question  of  bond-fide  posses- 
sion is  only  one  part  of  the  section,  but  that 
proof  of  bond-fide  possession  will  enable  the 
party  making  the  allegation  to  claim  to  have 
his  right  investigated.     The  Chief  Justice  on 
this  part  of  the  case  says,  that  "  the  Court  is 
"  to  proceed  to  investigate  the  matter  in  dis- 
"  pute.    Now,  what  is  the  matter  in  dispute  ? 
"I  think  that  the  matter  in  dispute  is   the 
"  right  of  the  decree-holder  to  dispossess  the 
"  applicant  of  the  property  under  the  decree, 
"  and  the  subsequent  words  which  state  the 
"  grounds  upon  which  the  applicant  may  come 
"  to  the  Court  do  not  restrict  the  meaning  of 
"  these  words,  but  are  intended  to  show  the 
"  cases  in  which  the  applicant  is  entitled  to 
"  come  to  the  Court.   Unless  he  can  show  that 
"  he  was  bond  fide  in  possession  on  his  own 
"  account,  or  on  account  of  some  other  person, 
"  he  has  no  right  to  apply  to  the  Court ;  but 
*'  if  he  can  do  that,  and  if  the  Court  is  satis- 


''  fied  that  there  was  probable  caiue  for 
"  application,  the  Court  may  recdve  It, 
"  proceed  to  investigate  the  matter."    Tl 
fore,   the  object  with   which    this  suit 
remanded  was  that,  after  seeing  whether  1 
objector  could  prove  that   he  was  hand 
in  possession,  the  Court  shoald  del 
between  the  decree-holder  and  the  ptrtfj 
possession,  which  of  them  had  a  better 
to  hold  the  property  in  dispute.     It  ap| 
us  that,  on  this  part  of  the  case,  the 
the  Full  Bench  entirely  disposes  of  tfaei 
tion. 

Then  comes  the  next  point  as  to 
we  ought   not  to  remand    the   case  to 
Subordinate    Judge    in    order     to  uj 
question  of  title,  he  having,  as  before 
distinctly  refused  to  go  into  that  qaestioa^ 
the  ground  that   the  remand-order  foi 
him  to  do  so.     It  appears  to  us  that  it 
be  useless  to  follow   sych  a  coarse  in 
present  case,  inasmuch  as  the  plaintifF 
to   derive   his  title  through    one    Dei 
Pallit,  who  is  said  to  have  purchased  a 
interest  in  this  property  in  1859.     Now,  hi 
happens  that,  in  a  suit  which  wasbroag^r' 
the  present  appellant  against  this  Dei 
which  suit  was  decreed  in  appellant's fif 
and  which  decision  was  affirmed  in  appedl 
the  Judge,  Denonath  Pallit  never  api 
and  the  result  of  the  order  of  ;he  Judge, 
become   final,   was   that  Denonath  had 
interest    whatever    in  this   property.    Xfl 
the  sale  to  the  plaintiff  by  Denonath  ds 
after  the  lime  when  he  was  thus  declared 
have  no  interest  in  the  property,  and, 
fore,  he  had  nothing  to  sell.     We  rei 
moreover,  that,  in  the  plaintiff's  own  koftaKJ 
there  is  a  recital  to  the  effect  that  the  veodt 
Denonath  had  no  title,  and  that  the  purcbtf^j 
er  would  have  to  light  out  his  title  in  Court. 
We  reverse  the  order  of  the  Sobordinal^i 
Judge,  and  restore  that  of  the  Moonsiff  wi* 
costs. 


The  17th  August  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 
Glover,  Judges. 

Section  15,  Charter  Act— Act  XX.  of  1%. 

ss.  4  &  5. 

Khajah  Ashruf  Hossein,  Petitioner, 

versus 

Mussamat  Hazara  Begum,  Opposite  P^rtY' 
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\aos  Mohinee  Mohun  Roy  and  Obinash 
Chundir  Banerjee  for  Petitioners. 

'.  C.  Gregory  and  Baboo  A  shoo  tosh 
Dhur  for  Opposite  Party. 

an  application  by  a  petitioner  under  Ad^  XX. 

s.  5,  to  De  appointed  manag^er  of  a  reli^nous  en- 

Dt,  was  reje<^ed  by  the  J  ud^e  after  hearing  both 

I  on  the  fi^round  that  there  had  been  no  transfer  of 

rty  by  the  Local  Government  under  s.  4 : 

Court  refused  to  interfere  under  s.  15  of  the 
A^»  holding^  that  the  Jud^e  had  not  declined 
t  iurtsdi<flion  in  th^  case,  and  that  he  was  rigrht 

tog  to  exercise  the  jurisdi^ton  vested  in  him  by 

VBupy  J. — This  is  an  application  under 
[provisions  of  section  15  of  the  Charter 

It  was  contended  that  the  Judge  of  \ 

Burdwan    had  improperly  rejected  an 

ication   made  by   the   petitioner   under 

ion  5  of  Act  XX.  of  1863.    The  applica- 

was  made  by  one  Ashruf  Hossein,  the 

of  Sarwar  Hossein,  deceased,  to  be  ap- 

ited  manager  of  the  endowment  connected 

the  tomb  of  Khajah  Anwar  Sahib  in 

ftown  of  Biirdwan.     Opposition  was  made 

Hazara   Begum,    the    daughter   of   Ali 

jein,   the    younger    brother   of    Surwar 

lin.  The  Judge  appears  to  have  enter- 
Ked  the  application,  and  to  have  heard  the 
iders  on  both  sides.  He  was  of  opinion 
staniially  that,  inasmuch  as  there  was 
transfer  of  the  endowed  property  under 
provisions  of  section  4,  Act  XX.  of  1863, 
provisions  of  section  5  of  the  same  Act 

not  apply.  He,  therefore,  rejected  the 
)\ication  with  costs. 

We  think  that,  under  section  1 5  of  the 
trter,  this  Court  can  only  interfere  where 
Judge  in  the  Court  below  either  has  acted 
ibout  jurisdiction,  or  has  declined  to  accept 
jurisdiction  vested  in  him  by  the  law. 
this  case,  we  do  not  think  that  the  Judge 
declined  to  accept  jurisdiction.  He  has,  as 
Iready  stated,  entertained  the  application, 
le  has  heard  the  pleaders  on  both  sides, 
^nd  he  has  come  to  the  conclusion  that  the 
Act  does  not  apply  to  the  property  in  dispute, 
and,  therefore,  that  he  cannot  appoint  the 
Petitioner  under  section  5.  Under  section  5, 
Reappointment  is  in  the  discretion  of  the 
^ort,  and  after  considering  all  the  circum- 
stances, the  Judge  thought  proper  not  to  ex- 
ercise that  discretion. 

Further,  on  referring  to  the  Act,  we  find 
"^at  Act  XX.  of  1863  applies  to  mosques, 
temples,  and  other  properties  endowed  for 
'eVigious  purposes  or  usage.  Section  3  of 
^ne  aforesaid  Act  enacts  that,  in  the  case  of 
every  mosque,  temple,  or  other  religious 


establishment,  such  as  the  one  under  con- 
sideration, to  which  the  provisions  of  either 
of  the  Regulations  specified  in  section  i 
of  the  Act,  namely,  Regulation  XIX.  of 
1 8 10,  Bengal  Code,  and  another  Regula* 
tion  of  the  Madras  Code  appl/,  the  Local 
Government  shall,  as  soon  as  possible,  after 
the  passing  of  the  Act,  make  special  provision 
as  provided  for  in  section  4 ;  such  provision 
being  that,  in  the  case  of  every  mosque,  tem- 
ple, or  other  religious  establishment  which,  at 
the  time  of  the  passing  of  the  Act,  shall  be 
under  the  management  of  any  trustee,  mana- 
ger, or  superintendent ;  the  Local  Government, 
shall,  as  soon  as  [>ossible  after  the  passing  of 
this  Act,  transfer  to  such  trustee,  manager, 
or  superintendent  (provided  that  the  nomi- 
nation of  such  trustee,  manager,  or  superin- 
tendent shall  not  vest  in,  nor  be  exercised  by, 
nor  be  subject  to  the  confirmation  of,  the 
Government  or  any  public  oflScer),  all  endowed 
property  belonging  to  such  establishment. 

In  this  case,  it  is  not  shown  by  the  peti- 
tioner that  any  such  transfer  was  made  by 
the  Local  Government,  and,  therefore,  under 
section  5,  the  Judge  was  perfectly  right  In 
refusing  to  exercise  the  jurisdiction  vested  in 
him  by  that  section,  inasmuch  as  the  property 
had  not  been  transferred  under  section  4  by 
the  Local  Government. 

The  rule  must,  therefore,  be  discharged 
with  costs. 


The  I  yth,  August  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt., 
Chief  Justice,  and  the  Hon'ble  W.  Markby, 
Judge, 

Jurisdiction  (of  Court  of  Recorder,  Rangoon) 
—Suit  against  Defendant  not  dwelling  within 
jurisdiction* 

Reference  to  the  High  Court  by  the  Record^ 
er  of  Rangoon^  dated  the  jist  July  i8j2. 

Anonymous. 

The  Court  of  the  Recorder  of  Rangfoon  has  no  juris* 
diction  in  a  suit  brought  against  a  defendant  dwelling  in 
Surat>  though  the  cause  of  action  arose  in  Rangoon. 

Case, — The  question  is  whether  the  Court 
of  the  Recorder  of  Rangoon  has  jurisdiction 
in  cases  in  which  the  cause  of  action  has 
arisen  within  the  local  limits  of  the  jurisdic- 
tion of  the  Court,  but  the  defendant  does  not, 
at  the  time  of  the  commencement  of  the 
suit,  dwell  within  thoSe  limits?  A  suit  in 
which  the  cause  of  action  arose  in  Rangoon 
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has  been  brought  in  the  Court  of  the  Re- 
corder of  Rangoon  against  a  defendant  dwell- 
ing in  Surat.  Before  admitting  the  plaint, 
the  Recorder,  of  his  own  motion,  submits 
the  question  above  stated  for  the  decision  of 
the  High  Court. 

By  section  41  of  the  Burmah  Courts 
Act,  1872,  the  Court  of  the  Recorder  has 
jurisdiction  *'  if,  in  the  case  of  immoveable 
"property,  the  subject-matter  of  the  suit  is 
"  situate,  or  if,  in  all  other  cases,  the  defend- 
''ant,  at  the  time  of  the  commencement  of 
''the  suit,  dwells  or  carries  on  business  or 
"personally  works  for  gain  within"  the 
local  limits  of  the  jurisdiction  of  the  Court 
as  defined  in  the  Act ;  but  jurisdiction  is  not 
expressly  given  in  cases  in  which,  at  the  time 
of  the  commencement  of  the  suit,  the  de- 
fendant is  not  dwelling  or  carrying  on  busi- 
ness or  personally  working  for  gain  within 
the  local  limits  of  the  jurisdiction,  though  the 
cause  of  action  may  have  arisen  within  such 
limits.  There  is  considerable  difference  in 
the  language  of  the  Charters  and  Acts  giving 
jurisdiction  to  Courts  in  India;  and  I  need 
only  refer  to  the  Charter  of  the  High  Court 
at  Calcutta,  clause  12;  the  (Presidency 
Towns)  Small  Cause  Courts  Act  (IX.  of 
1850),  section  28;  the  Mofussil  Small  Cause 
Courts  Act  (XI.  of  1865),  section  8;  the 
former  Recorder's  Courts  Act  (XXI.  of  1863), 
section  10 ;  and  the  Code  of  Civil  Procedure, 
section  5,  to  show  that  different  jurisdiction 
has  been  given  to  different  Courts;  and  that 
jurisdiction  in  cases  in  which  the  cause  of 
action  arises  within  the  local  limits  of  a 
Court  is  sometimes  expressly  given,  and 
sometimes  is  not  given.  These  differences 
are  to  some  extent  noticed  in  the  note  to 
section  5  ofBroughton's  edition  of  the  Code 
of  Civil  Procedure.  The  point  receives 
more  prominence  by  the  enactment  in  sec- 
tion 4  of  Act  XXIII.  of  1861.  On  pre- 
sentation  of  the  plaint  above  mentioned,  it 
was  urged  that  the  Recorder's  Court  has 
jurisdiction  by  virtue  of  section  5  of  the 
Code  of  Civil  Procedure;  but  in  what  way 
the  jurisdiction  expressly  given  by  the  Bur- 
mah Courts  Act,  section  41,  is  extended  by 
siection  5  of  the  Code  of  Civil  Procedure, 
could  not  be  very  well  explained  in  the  face 
of  the  words  "  subject  to  such  pecuniary  or 
other  limitations  as  are  or  shall  be  prescribed 
by  any  law  for  the  time  being  in  force," 
with  which  the  last  mentioned  section  com- 
mences ;  but  perhaps  the  argument  intended 
was  that  that  section,  read  in  connection  with 
section  44  of.  the  Burmah  Courts  Acts, 
whereby  the  Recorder  is  authorized  to  exer- 


cise the  powers  of  a  District  Jadge,  ci 
the  jurisdiction  expressly  given  by 
41.  It  may  be  observed,  however,  that 
lion  41  gives  in  one  instance  (that  oCi 
defendant  carrying  on  business  within 
local  limits),  a  wider  jurisdiction  than  is 
by  section  5  of  the  Code  of  Civil 
dure.  I  am  of  opinion  that  no  jori! 
arises  by  implication  from  the  words  ti\ 
tion  44,  and  that  jurisdiction,  whentfae^ 
fendant  is  not  within,  or  carrying  en 
ness  within,  the  local  limits  prescribed [ 
Act,  is,  either  by  accident  or  design, 
omissus.  It  appears  by  the  report  d 
proceedings  in  the  Legislative  Cooadl; 
India  that  the  Burmah  Courts  Bill  n 
the  greatest  attention  when  before  the 
Commi^ee  to  which  it  was  referred; 
section  41  of  the  Act  is  entirely  dli 
from  the  corresponding  section  in  the 
nal  Bill.  Apart  from  the  express  wordsi 
that  section,  I  do  not  see  how  any  jai 
tion  can  exist ;  but,  as  the  point  is  one 
if  my  opinion  be  correct,  can  only  be 
(if  rectification  be  desirable)  by  legit 
enactment,  I  deem  it  expedient  to  subm/ti 
question  for  the  decision  of  the  High 

The  judgmenl  of  the   High    Court 
delivered  as  follows  by — 

Couch  ^  C.J, — The  Court  is  0/  opoMD 
that  the  suit  referred  to  is  not  within  tli 
jurisdiction  of  the  Recorder. 


The  19th  August  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkajiali 

Mitter,  Judges, 

Procedure— Suit  for  rent— Rale  of  Propo/to 

Case  No.  165  of  1872. 

Special  Appeal  from  a  deeision  passed  ^ 
the  Subordinate  Judge  of  Rajshahyt,  daifd 
the  3rd  Odober  i8yi,  affirming  a  dea'sion 
of  the  Moonsiff  of  Shazadpore,  dated  the 
ijth  July  iSyi. 

Kuroona  Moyee  Debia  (Plaintiff),  App^^l^^* 


versus 


Kripanath  Doss  (Defendant),  ResponM- 

Baboo  Tarinee  Kant  Bhuttachar'jte 
for  Appellant. 

j  Baboo  Issur  Chunder  Dost  for  Respondent. 
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suit  for  rent,  the  Lower  Appellate  Court  was 
i  to  proceed  upon  the  evidence  adduced  in  the 
and  find  what  was  the  contract  between  plaintiff 
Fendant,  what  the  area  and  jumma,  and  to  what 
,  if  any,  plaintiff  wasentitled,  instead  of  proceed- 
m  a  kina  of  rule  of  proportion  having  reference 
rmer  decision. 

^hy,  y, — It  is  quite  clear  that  the  judg- 

of  the  Lower  Appellate  Court  in  this 

Is  erroneous  in  law,  and  defective  in 

igation,  so  as  to  affect  the  decision  on 

lerits. 

le  suit  was  one  for  arrears  of  rent  due 
the  defendant. 

ic  Lower  Appellate  Court  has  affirmed 
[odgment  of  the  first  Court  which  gives 
rtaintiff  a  modified  decree  for  3  rupees 

ka  123^  gundas.     The  Lower  Appellate 

lit  does  not  in  any  way  sift  the  evidence 

le  case,  or  find  what  the  tenure  was,  or 

was  its  area  and  jumma,  or  what  was 
contract  between  the  plaintiff  as  land- 

and  the  defendant  as  tenant,  but  merely 

Is  upon  a  kind  of  rule  of  proportion, 

becayse    a    certain    former    decision 

:ed  to  the  plaintiff  a  certain  sum  out  of 
annas,  therefore  the  plaintiff  in  this  suit 
'entitled  to  a  proportionate  sum  out  of 
mas  6  gundas  2  cowries  2  krants. 

[It is  obvious  that  such  a  decision  is  clearly 
ig.    The  Lower  Appellate  Court  should 
;ed  upon  the  evidence  adduced  in  this 
and  find  what  the  contract  was  between 
plaintiff  and  the  defendant,  what  was  the 
fea  and  what   the  jumma,   and   to    what 
nrears,  if  any,  the  plaintiff  is  entitled  in 
ibis  suit. 

The  case  is  accordingly  remanded  to  the 
Lower  Appellate  Court  with  reference  to  the 
^ve  remarks. 


The  19th  August  1872. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Endowment— Evidence. 
Case  No.  413  of  1872. 

^Ptcial  Appeal  from   a   decision  passed  by 
the  Judge  of  Midnapore,  dated  the  2ist 
December   18^1,    affirming   a   decision   of 
ihe  Subordinate  Judge   of  that  District, 
daiedihe  igth  August  i86g. 


Ram  Pershad  Doss  Adhikaree  and  others 
(Plaintiffs),  Appellants^ 

versus     • 

Sreehuree  Doss  Adhikaree  and  others 
(Defendants),  Respondents, 

Bahoos  Ashootosh  Dhur  and  Kumla  ^ant 
Sen  for  Appellants. 

Baboo  Bhyrub  ^hunder  Banerjee  for 
Respondents. 

The  mere  fact  that  a  portion  of  the  proBts  of  land  in 
the  possession  of  a  party  had  been  for  some  time  used 
for  the  worship  of  an  idol  is  no  proof  of  an  endowment, 
and  cannot  impose  on  such  party  the  liabilities  attach- 
ing to  the  office  of  a  shebait. 

Mitter,  J. — Wr  see  no  reason  to  interfere 
in  this  case.  The  Lower  Appellate  Court  has 
found  as  a  fact  that  the  plaintiff,  special 
appellant,  has  failed  to  prove  what  portion  of 
the  property  involved  in  the  present  litigation 
is  debuttur,  and  what  portion  is  not  debuttur. 

It  has  been  said  that  the  defendant,  special 
respondent,  had  admitted  in  a  previous  suit 
that  131  beegahs  of  land  were  debuttur ;  but, 
in  that  very  case,  those  lands  were  decreed  to 
the  respondent,  not  on  the  ground  that  they 
constituted  the  property  of  the  family-idol, 
but  on  the  ground  that  they  belonged  to  Kisto 
Doss,  the  founder  of  the  idol,  and  that  the 
respondent  was  entitled  to  succeed  to  Kisto 
Doss  as  his  heir.  It  appears  clear  from  the 
judgments  of  both  the  lower  Courts  that  there 
was,  in  point  of  fact,  no  endowment  at  all.  It 
may  be  that  a  portion  of  the  profits  of  the 
lands  in  the  possession  of  the  defendant  had 
been  for  some  time  used  for  the  worship  of 
the  idol ;  but  that  circumstance  cannot  impose 
on  the  respondent  the  liabilities  attaching  to 
the  office  of  a  shebait. 

In  this  view,  it  appears  to  us  quite  clear 
that  the  judgment  of  the  Lower  Appellate 
Court  must  be  affirmed,  and  this  special 
appeal  dismissed  with  costs. 

We  wish  further  to  remark  that  the  Lower 
Appellate  Court  has  distinctly  found  as  an 
additional  fact  that  the  charge  of  misappro- 
priation brought  by  the  plaintiff,  special 
appellant,  against  the  respondent,  is  altogether 
unfounded. 

The  special  appeal  is,  therefore,  dismissed 
with  costs. 
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The  19th  August  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Non-appearance  of  Defendant— Ex-partc  Judg- 
ment—Act VIII.  of  X859,  88.  X13,  X19. 

Case  No.  369  of  1872, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
2gth  July  i8yi^  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  i^th  March  i8jt, 

Syud  Mahomed  Hossein  (Defendant), 

Appellant^ 

versus 

Shaik  Muntozul  Haq  (PlainiifiFj,  Respondent, 

Mr,  R,  E,  Twidale  for  Appellant. 

Moonshee  Mahomed  Fusu/iov  Respondent. 

One  o(  several  defendants  in  a  suit  did  not  enter 
appearance  until  nearly  a  month  after  the  date  fixed 
for  the  first  hearing,  when  he  applied,  by  a  vakeel,  for 
leave  to  be  heard  in  answer,  under  the  last  part  of  s. 
Ill,  Code  of  Civil  Procedure.  In  the  absence  of  good 
and  sufficient  cause  for  previous  non-appearance,  his 
application  was  rejected,  and  an  ex'parie  judgment 
given  against  him.  After  this,  he  applied,  at  the  in- 
stance of  the  Appellate  Court,  for  a  re-hearing  on  the 
ground  that  the  summons  had  not  been  duly  served 
upon  him.  This  application  was  rejected,  and  the  or- 
der of  rejection  was  upheld  in  appeal.  In  special  ap- 
peal, he  contended  that  the  case  did  not  fall  within 
section  1 19,  and  that  he  was  entitled  to  have  the  regular 
appeal,  previously  preferred,  determined  upon  the  record 
as  it  stands,  notwithstanding  his  prayer  had  been  re- 
jected under  section  113. 

Held  that  the  service  of  the  summons,  which  had 
been  found  as  a  fact  by  both  the  lower  Courts,  must 
be  taken  for  grSinted  in  the  special  appeal,  and  the  or* 
der  under  s.  113  must  be  assumed  to  be  correct. 

Hbld  that  the  mere  fact  of  the  special  appellant 
having  appeared  by  a  vakeel  in  the  way  mentioned 
above,  could  not  be  taken  as  an  appearance  within  the 
meaning  of  s.  1 19,  and  was  not  sufficient  to  prevent 
the  Court  from  passing  a  judgment  ex  parte  against 
him. 

Mitter,  J, — The  special  appellant  in  this 
case  was  one  of  several  defendants  in  a  suit 
instituted  in  the  Court  of  the  Subordinate 
Judge  of  Bbaugulpore  by  the  special  re- 
spondent. 

The  special  appellant  did  not  enter  appear- 
ance in  the  suit  until  after  nearly  a  month 
from  the  date  fixed  for  the  first  hearing.  He 
then  appeared  in  the  Court  by  a  vakeel,  and 
applied  for  leave  to  be  heard  in  answer  to 
the  suit,  under  the  provisions  of  the  last  part 
of  section  1 1 1  of  the  Code  of  Civil  Proce- 
dure. The  Subordinate  Judge,  however,  not 
being  satisfied,  that  the  special  appellant  had 
succeeded  in  showing  any  good  and  sufficient 


cause  for  his  previous  non-appearance,  rejecce^ 
his  application,  and  gave  judgment  ex  part 
against  the  special  appellant. 

Against  this  decision,  the  special  appei 
appealed  to  the  Judge ;  but  the  Judge  rej 
the  appeal  upon  the  ground  that  the  case 
one  which  fell  within  ihe  provisions  of 
1 19  of  the  Code  of  C^vil  Procedure,  and 
the  special  appellant's  only  remedy  was  to 
to  the  Court  of  original  jurisdiction  01 
that  section,  and  ask  for  a  re-hearing  dikm 
case. 

Thespecial  appellant,  accordingly,  prebicd 
an  application  to  the  Subordinate  J  adge,  asbif 
that  officer  to  grant  a  re-hearing  upon  im 
ground  that  the  summons  had  not  been 
upon  him,  and  that  the  return  made  by 
serving-peon  was  false  and  fraudulent. 

The  Subordinate  Judge,  however,  f 
upon  the  evidence  that  the  case  put  fo 
by  the  special  appellant,  in  order  to  acconol'' 
for  his  negligence  in  appearing  in  the  %w6^ 
was  altogether  unfounded,  and  that  the  spedil 
appellant  was, '  therefore,  not   entitled  to  i 
re-hearing. 

Against  this  order,  the  special  appellaat 
appealed  to  the  Judge,  and  the  Judge  hirinf 
rejected  the  appeal  for  the  precise  reiffus 
mentioned  by  the  Subordinate  Judge,  tk 
present  special  appeal  has  been  preferred  &> 
us  upon  the  ground  that  the  case  is  one  whidi 
does  not  fall  within  the  purview  of  sectioa 
119,  and  that  the  special  appellant  is  entitled 
to  have  the  regular  appeal  previously  prefer- 
red by  him  to  the  Judge  determined  upon  the 
record  as  it  stands,  notwithstanding  that  his 
prayer  to  appear  and  to  be  heard  ii;  answer 
to  the  suit  had  been  rejected  by  the  Subordi- 
nate Judge  under  section  1 11  of  the  Code. 

We  are  of  opinion  that  this  contention  is  of 
no  force  whatever.  That  the  special  ap- 
pellant was  duly  served  with  summons  to 
appear  in  the  suit  cannot  now  be  disputed. 
That  fact  has  been  concurrently  found  by  both 
the  lower  Courts,  and  we  must,  therefore,  take 
it  for  granted  for  the  purposes  of  this  spedal 
appeal. 

It  has  been  argued  that,  in  point  of  fact, 
the  special  appellant  did  appear  in  the  ori- 
ginal suit  by  the  vakeel  who  was  appointed 
by  him  to  support  his  application  for  leave 
to  be  heard  in  answer  to  the  suit.  Bat  this 
contention  seems  to  us  to  be  manifestly  erro- 
neous. The  mere  fact  of  the  special  appel- 
lant having  appeared  before  the  Subordinate 
Judge  in  the  way  mentioned  above  cannot  be 
taken  as  an  appearance  within  the  meaning 
of  section  119,  when  his  application  for  leave 
to  be  heard  in  answer  to  the  suit  was  rejected, 
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d  the  case  decided  against  him  ex  parte 
der  the  provisions  of  the  Code.  It  cannot 
contended  that,  under  the  facts  found  by 
ft  lower  Courts  in  this  case,  the  Subordinate 
fdge  was  not  fully  justified  in  rejecting  the 
ecial  appellant's  application  for  leave  to  be 
lard  in  answer  to  the  suit.  Section  11 1 
iikes  a  distinct  provision  for  that  purpose, 
id  we  musty  therefore,  assume  that  the  order 
used  by  the  Subordinate  Judge  rejecting 
itt  application  was  a  proper  and  correct 
ider.  If  then,  that  order  was  a  proper 
U  correct  one,  it  would  follow  as  a  neces- 
piy  consequence  that  the  special  appellant 
hM  not  heard  in  answer  to  the  suit,  and  that 

^ judgment  pronounced  against  him  by  the 
wdinate  Judge  was,  therefore,  strictly 
beaking,  a  judgment  passed  ex  parte  against 
tdeiendani  who  had  not  appeared  to  answer 
ke  plaintifif*s  claim. 

I  01  course,  a  partv  may  be  heard  in  answer 
|l>  a  suit  either  by  oeing  permitted  to  put  in 
pivritten  statement,  or  by  being  permitted  to 
jlefend  himself  in  person  or  by  pleader  with- 
it  putting  in  any  written  statement  at  all. 
t  it  cannot  be  reasonably  contended  that 
mere  fact  of  a  defendant  appearing  before 
Court  in  order  to  ask  for  leave  to   be 
beard  in  answer  to  a  suit  is  sufficient  to  prevent 
&e  Court  from  passing  judgment  ex  parte 
against  that  defendant,  if  the  application  for 
l^ve  to  be  so  heard  is  not  made  upon  proper 
and  reasonable  grounds.    No  authority  has 
been  died  to  us  by  the  pleader  for  the  special 
appellant  in  support  of  his  contention,  and 
taking  the  facts,  as  found  by  the  lower  Courts, 
we  feel  little  hesitation  in  saying  that   this 
special  appeal  ought  to  be  rejected. 
It  is  accordingly  dismissed  with  costs. 


The  I9ih  August  1872, 
Present  : 
Tiie  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Mahomedan  Law— Pre-emption  ~ I ncidental 

Rule. 

Case  No.  375  of  1872. 

^Puial  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  22nd  November  i8yi^  reversing  a 
decision  of  the  Moonsiff  of  Monghyr, 
doled  the  gth  March  i8'ji. 

Torul  Komhar  (Plaintiff),  Appellant, 

versus 

Mussamnt  Achhee  and  another  (two  of  the 
Defendants),  Respondents, 


Moonshee  Mahomed  Vusufior  Appellant. 
Mr,  R,  E,  Twidale  for  Respondents. 

When  a  pre-emptor,  on  being*  asked  to  purchase  a 
property,  deliberately  refuses  to  exercise  his  ri^ht  of 
pre-emption,  and  a  new  purchaser,  having  satisfied  him- 
self after  careful  inquiry  that  there  is  no  other  Impe- 
diment, purchases  the  property,  the  former  cannot  be 
allowed  to  take  away  the  property  from  the  latter  on 
the  incidental  rule  of  Mahomedan  law  that  the  pre-emp- 
tor's  title  to  purchase  is  not  extinguished  until  the 
property  has  actually  passed. 

Bayley,  J, — We  are  of  opinion  that  this 
special  appeal  must  be  dismissed  with  costs. 

There  is  a  clear  finding  of  fact  by  the 
Lower  Appellate  Court  that  the  plaintiff  had 
the  option  of  purchasing  the  property  as 
pre-emptor :  and  that,  having  that  option,  he 
deliberately  refused  to  avail  himself  of  it. 
It  is  equally  clear  that,  after  he  so  refused  to 
purchase,  the  defendant  No.  i,  after  due 
inquiry  as  to  the  vendor's  title,  and  being 
satisfied  that  there  was  no  impediment  to  his 
title,  purchased  that  property. 

It  is  urged  in  special  appeal  that,  under 
the  Mahomedan  law  of  pre-emption,  although 
a  person  having  that  right  may  have  refused 
to  purchase,  yet  his  title  to  purchase  is  not 
extinguished  until  the  property  is  actually 
passed  into  another  person's  hand,  and  a 
case  reported  in  Volume  XL,  Weekly  Re- 
porter, is  cited  in  support  of  this  contention. 
That  case,  however,  has  not  its  facts  the 
same  as  this.  There  it  was  doubted  whe- 
ther there  was  a  clear  refusal  on  the  part  of 
the  pre-emptor;  and  although  it  was  inci- 
dentally laid  down  that  the  pre-emptor's 
title  is  not  extinguished  until  the  property 
is  actually  passed  into  another's  hands,  yet 
the  principle  of  equity  raised  before  us  in 
this  case  was  in  no  way  considered  or 
touched  upon  by  the  learned  Judges  in 
that  case.  That  case  in  Volume  XL,  there- 
fore, is  neither  a  precedent  in  support  of  the 
special  appellant's  contention,  nor  a  conflict 
with  the  case  reported  in  page  311  of  the 
Gap  Number  of  the  Weekly  Reporter. 
There  is,  therefore,  no  necessity  for  our  re- 
ferring this  case  to  a  Full  Bench  as  asked 
by  the  special  appellant's  pleader.  On  the 
other  hand,  the  principle  of  equity  is  clear 
that,  when  a  pre-emptor,  on  being  asked  to 
purchase  a  property,  deliberately  refuses  to 
exercise  his  right  of  pre-emption,  and  after 
his  refusal,  a  new  purchaser,  after  careful 
inquiry,  and  having  satisfied  himself  that 
there  is  no  other  impediment  to  his  making 
the  purchase,  purchases  that  property,  the 
pre-emptor  should  not  be  allowed  to  turn 
round  and  take  away  the  property  from  the 
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purchaser's  hand,  on  the  incidental  rule  of 
Mahomedan  law  that  his  title  to  purchase 
is  not  extinguished  until  the  property  is 
actually  passed.- 

In  this  view,  I  would  dismiss  this  special 
appeal  with  costs. 

Miiiery  J, — I  am  entirely  of  the  same 
opinion.  No  authority  has  been  cited  to  us 
from  the  Mahomedan  law  to  show  that  a 
pre-emptor  can  enforce  his  right  of  pre- 
emption, even  after  having  positively 
refused  to  purchase  the  property  in  which 
he  claims  that  right,  but  which,  after 
his  refusal,  has  been  purchased  by  a  third 
parly.  But  whatever  may  be  the  rule  of 
Mahomedan  law  on  this  point,  it  appears 
to  me  quite  clear  that  we  should  not 
allow  the  plaintiff  in  this  case  to  commit  a 
fraud  upon  the  defendant  by  asking  the 
latter  to  give  up  to  him  a  property  which  he 
has  purchased  on  the  strength  of  the  plaint- 
iff's own  refusal  to  exercise  his  right  of 
pre-emption.  The  case  falls  within  the  ordi- 
nary principle  of  estoppels,  and  I  think  that 
the  plaintiff  in  this  case  is  precluded  by  his 
own  conduct,  which  has  been  acted  upon  by 
the  defendant,  from  impugning  the  title  of 
purchase  acquired  by  the  latter. 


The  19th  August  1872. 

Present  : 

The  rion'file  H,  V.  Bayley  and  Dwarkanath 

Mitter,  fudges. 

Act  X.  of  1859,  s.  54— Right  of  Suit. 

Case  No.  455  of  1872. 

Special  Appeal  from   a  decision  passed  by 
the  Judge  of  Dinngepore,  dated  the  loth 
October    iSyr,    modifying    a    decision    of 
the   Moonsiff  of  that  District^   dated  the 
20th  June  18'ji, 

Shetab  Chand  Laha  (Plaintiff),  Appellant, 

versus 

Majum  Ali  Chowdhry  (Defendant), 
Respondent. 

Baboo  Isstir  Chunder  Doss  for  Appellant. 
No  one  for  Respondent. 

Where  a  suit  for  rent  was  dismissed  for  default  by 
a  Deputy  Collector,  who  held  substantially  that  neither 
of  the  parties  had  appeared  before  him  either  in  person 
or  by  arr  agent  duly  qualified,  held  that,  under  Act  X. 
of  1859,  s.  54,  the  plaintiff  was  entitled  to  bnnga  fresh 
suit,  unless  barred  by  the  Law  of  Limitation. 

Bayley,  J, — No  one  appears  for  the  re- 
spondent in  this  case. 


The  plaintiff  sued  for  arrears  of  Ttvi 
the  years  1274,  1275,  and  1276, 

The   first  Court  gave  the  plaintiff  a 
decree  for  his  claim  for  all  the  three  v< 

On  appeal,  the  Lower  Appellate  Coart 
that,  as  regards  the  years  1274  and  1275, 
plaintiff's  claim  was  barred  by  the  pnmi 
of  section  2,  inasmuch  as  a  previous 
brought  by  him  was  dismissed  by  the  D< 
Collector  for  default,  but  that  he  was 
titled  to  a  decree  for  the  year  1276. 

The  decree  of  the  Deputy  Collector 
that  neither  of  the  parties  was  before  lya, 
and  he,  therefore,  dismissed  the  suit.  Uoder 
this  state  of  the  facts,  it  seems  to  us  that 
case  comes,  under  the  provisions  of 
54,  Act  X.  of  1859,  under  which  Act 
case  was  tried.  That  section  says: 
**on  the  day  fixed  by  the  summons  or 
'*  clamation  for  the  appearance  of  the  def< 
'^  ant,  or  on  an]^  subseqyent  day  to  wl 
**  the  hearing  of  the  case  may  be  adjounu 
**  prior  to  the  recording  of  an  issue  for 
'*as  hereinafter  provided,  neither  of 
''  parties  appear  in  person  or  by  an  ag< 
**  the  case  shall  be  struck  off  with  liberty 
'Uhe  plaintiff  to  bring  a  fresh  suit,  iinl< 
'^  precluded  by  the  rules  for  the  limitatioa  ot 
"  actions." 

We  may  here  observe  that,  substantia!^ 
the  Deputy  Collector  held  that  neither  of  the 
parties  to  the  suit  had  appeared  before  him 
either  in  person  or  by  an  agent  duly  qualified 
to  answer  the  questions  of  the  Court,  It' 
follows,  therefore,  that,  under  the  provisions > 
of  section  54,  the  plaintiff  is  entitled  to  briaf 
a  fresh  suit,  unless  barred  by  the  Law  of  Limit- 
ation. 

The  judgmentof  the  Lower  Appellate  Court 
therefore,  in  so  far  as  it  dismisses  the  plaint- 
iff's suit  for  the  years  1274  and  1275,  is  re- 
versed, and  the  plaintiff  will  be  entitled  to  a 
full  decree  of  his  claim. 


The  20th  August  1872. 

Present: 

The  Hon^ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Jurisdiction— Act  VIII.  of  1859,  s.  246— Attached 

Property. 

In  the  matter  of 

Khellai  Chunder  Ghose,  Petitioner, 

versus 

Gour  Churn  Mojoomdar,  Opposite  Party. 

Baboo  Rash  Beharee  Ghose  for  Petitioner. 

Mr,  M,  L.  Sandel  for  Opposite  Party. 
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MerQ  ^  Subordinate  Ju<}g<>  undef  Act  VIIl.  oi  185^ 
bp,_decla.red  that  a  ^^cree-holder  was  entitled  to  en- 
i^lus  mort^age-lkn  against  certain  attachedproperty, 
'^  Wffh  th«t  pivp^rty  was  in  the  possession  of  the 
ant  cui  his  Qwa  account,  a(\d  not  on  behalf  of  the 
cnt-d«btor,  inasmuch  as  the  claimant  professed  to 
his  title  under  a  lada :  ee  executed  in  his  favor  by 
b  jlH|Bi»ent-debtotr : 

P|Bi.i>  that  tbe  Subordinate  judge  had  proceeded  be- 
■I  the  ^Mthority  given  him  by  th^  section,  a^nd  that 
Btee  holder's  title  to  enforce  his  mortgage-lien  against 
■pfoperty  could  only  be  determined  in  a  reg-ular  suit. 

I 

•  Mittery  J, — We  think  this  rale  ought  to 
imade  absolute. 

iThe  only  question  which  the  Subordinate 
e  had  power  lo  try  under  the  provisions 
^section  246,  Act  VIll.  of  1859,  was  whe- 
ihe  property  attached  was  in  the  posse^- 
of  the  judgment-debtor,  or  of  any  other 
on   as  trustee  for  him.     So  far  as  that 
tkm  18  concerned,  the  Subordinate  Judge 
substantially   answered   it   in   favor    of 
%  claimant ;  but  he  goes  op  to  ^ay  that,  inas- 
h  as  the  claimant  professes  to  derive  his 
under  a  ladavie  executed  in  his  favor 
^  the  judgment-debtor,  the  decree-holder  is 
itled  to  enforce  his  mortgage- lien  against 
t  attached  property,  although  ih^t  property 
illn  the  possession  of  the  claimant  on  his 
own  account,  and  not  on  account  or  on  behalf 
of  the  judgment-debtor. 

:  This  reasoning  of  the  Subordinate  Judge 
is  clearly  erroneous,  and  it  follows  therefore 
that  he  had  no  power  to  reject  the  claim  put 
forward  by  the  claimant,  after  having  already 
found  the  only  issue  which  he  had  to  deter- 
mine for  the  purpose  of  adjudicating  upon 
that  claim  in  the  petitioner's  favor. 

Il  has  been  said  that  this  Court  has  no 
power,  under  the  provisions  of  section  1 5  of 
the  Charter  Act,  to  interfere  with  the  judg- 
ment of  the  Subordinate  Judge,  because  the 
Subordinate  Judge  had  jurisdiction  to   try 
whether  the  attached  property  ought  to  be 
released  or  not.     But  the  jurisdiction  given 
to  the  Subordinate  Judge  by  the  provisions 
of  section  246  is  of  a  very  limited  character; 
and  as  it  is  impossible  to  deny  in  this  ^ase 
that  the  Subordinate  Judge  has  prQceede4 
beyond  the  authority  given  to  him  by  that 
section,  we  feel   little  hesitation  in   saying 
that  we  have  full  power  to  reverse  the  decision 
of  the  Subordinate  Judge,  and  to  direct  the 
immediate  release  of  the  property  in  question. 
The  decree-holder  may  be  entitled  to  enforce 
his  mortgage-lien  against  the  properly,  but 
that  is  a  question  which  can  be  determine  J 
oolf  in  a  regular  suit. 

The  rule  is  mada  absolute  with  costs. 
«rol.  XVIII. 


Tl^  ?4ti^  K^g^  l&7«. 

The  Hon't^le  H[.  V.  S^yley  ai^cj  p irsi,rh^iX9»l(V 

MiU^r,  Judges. 

Act  VUl.  ( B.  C;>  of  186Q,  ^  ^-Aict ;,  ^  1868. 
s.  3,  cl.  2— Calendar  Year. 

Case  No.  488  of  1872, 

• 

Spe(^iat  Appeal  /rom   a  decisfor^  pc^sed  by 

the  Subordinate  Judge  of  Bhaugiifpore, 

dated  th^  8th   Pecember   ^^^r.  rever^Cng 

a   decision^   q/  the   Hfoonsiff  oj  that  pis- 

trict,  dated  the  isth  August  i8yi, 

Khusro  Mundar  and  another  (Plaintiffs), 

Appellants, 

versus 

Prem  l.aH  at^d  others  (Defei^4^nts), 
Respondents. 

Baboo  B^h  Sen  Singh  for  Appellants. 

Moonshee  Mahomed  Yusuf  for 
Respondents. 

In  the  absence  of  any  provision  in  the  Bengfal  Council 
Act  VI U.  of  i^6q,  ^s  to  the  cal^n4^r  ^C0r4in^  to  w^ch 

the  "  year  "  m«ntion»d  ia  »•  ?7  »'^  \^  h^  P^S^^"^ 
the  laterpretation  a^ivenin  cl.  ?,  s.  y  Apt  1^  of  ifij^  njtu^ 
be  followed^  ap.()  the  year  c^lculat^^l  ac);Qr4iTig  \fi  tfff 
British  calendar.  , 

Sqyf^yt  y^ — W?  think  tjiis  o^se  mt^  be 
r^W^nded  (q  th^  I^wer  App^U^t^  Cflvn  ^ 
trial  on  the  merits. 

It  is  found  by  the  tower  Appellate  C9urt 
as  a  fact  that  the  Cfiuse  of  action  arose  frpm 
the  1st  Assar,  when  it  is  the  custom  of  the 
people  of  that  part  of  the  country  to  beglh 
cultivation.  Section  27,  Act  VIII.  qf  i8od 
(B.  C),  merely  says  that  the  suit  is  tp  be  Jn^tf- 
tuted  within  one  year  of  the  cause  of  action. 
It  does  not  provide  according  to  what  palen- 
dar  that  year  is  to  be  calculated.  On  the 
contrary,  clause  2,  section  2,  Act  I.  of  1868, 
provides  that "  years  "  and  "  months"  are  to  l)e 
calculated  according  to  the  British  calendar, 
unless  the  contrary  be  expressed.  Nov, 
although  that  is  an  Act  expressly  refer^njf 
to  Acts  pas9ed  by  the  Governor-vJeneral  iti 
Council,  we  think  that,  in  the  absence  of  anv 
provision  in  the  Bengal  Council  Act,  thp 
interpretation  given  in  Act  I.  of  1868  must 
be  followed,  and,  following  that  iptqrpr©. 
tation,  the  present  suit  is  in  tirpe. 

The  judgment  of  the  Lower  Appellate 
Court  is  accordingly  reversed,  and  the  case 
remanded  for  trial  on  the  merits. 

The  costs  of  this  appeal  and  of  the  Lo^^et 
Appellate  Court  will  abide  the  ultimate 
result. 
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The  a4th  August  187a. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Mortg:ai:e— Assignee— Rtfirht  of  snit 

Case  No.  268  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Bhau- 
gulpore,  dcUed  the  agth  September  i8jt, 
affirming  a  decision  of  the  Moonsiff  of 
mudhoopoora,  dated  the  jist  May  i8yi. 

Baboo  Dntt  Jha  (one  of  the  Defendants), 

Appellanty 

versus 

Pearee  Kaont  (Plaintiff)  and  another 
(Defendant),  Respondents, 

JSaboo  Chunder  Madhub  Ghose  for 
Appellant. 

Bahoos  Hem  Chunder  Banerjee  and  Taruck 
Nath  Paleet  for  Respondents. 

A  Jj^ity  with  whose  money  a  mortgfagfe  has  been 
satisfied  may  brings  a  suit  for  the  enforcement  of  his 
liefi  as  assignee  of  such  mortgage;  but  not  for  obtain- 
ing possession  of  the  mortgaged  property  in  the  capa- 
city of  an  absolute  owner. 

MUttr^  J. — In  this  case  we  are  of  opinion 
that  the  decision  of  the  Subordinate  Judge 
ought  to  be  reversed. 

It  is  clear  that  the  decree,  in  execution  of 
which  the  property  in  dispute  was  sold  to 
the  plaintiff's  vendor,  was  a  mere  money-de- 
cree, and  the  plaintiff  must,  therefore,  be 
treated  merely  as  the  purchaser  of  the  right, 
title,  and  interest  of  the  judgment-debtor,  or, 
in  other  words,  of  the  equity  of  redemption, 
which  was  all  that  remained  to  the  latter 
after  the  first  mortgage.  It  appears,  how- 
ever, that,  at  the  time  of  the  auction-purchase 
of  the  plaintiff's  vendor,  the  right,  title,  and 
interest  of  the  debtor  had  already  passed  to 
the  special  appellant,  partly  under  a  purchase 
and  partly  under  a  mortgage,  and  it  follows, 
therefore,  that  the  present  suit  cannot  be 
maintained  in  the  shape  in  which  it  has  been 
brought.  It  may  be  that  the  vendor  of  the 
plaintiff, and,  therefore,  the  plaintiff  himself,  is 
entitled  to  be  equitably  considered  as  the 
assignee  of  the  first  mortgagee,  inasmuch 
as  it  was  with  their  money  that  that  mort- 
gage was  satisfied.  But  in  that  case,  the 
plaintiff  ought  to  have  brought  a  suit  for  the 
/enforcement  of  his  lien  as  such  assignee,  and 
not  for  obtaining  possession  of  the  mortgaged 


property    in    the    capacity    of   an  al 
owner,  as  he  has  done  in  the  present  iost 
The  present  suit,  therefore,  must  be  dis 
ed  with  all  costs,  without,  however,  any 
judice  to  the  plaintiff's  right,  either  to 
force  the  lien  created  by  the  first  moi 
or  to  redeem  that  portion   of  the  dij 
property   which   is   held  by  the  ddf< 
under  the  mortgage  executed   in  his 
Suit  dismissed  accordingly. 


The  24th  August  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarl 

Mitter,  Judges, 

Alienation  by  Gnirdian— Suit  \gj  Biinor— 1 
ation— Notice— Prelimioftries. 

Case  No.  120  of  1872. 

Special  Appeal  from  a  decision  passed  \ 
the  Judge  of  Sylhet,  dated  the 
August  iSji^  reversing  a  decision  ofi 
Moonsiff  of  Kechoogunge,  dated 
28th  February  i8yi, 

Rajnarain  Deb  Chowdry  (Plaintiff). 
Appellant, 

versus 

Kashee  Chunder  Chowdhry  and  others 
(Defendants),  Respondents, 

Mr,  R,  T.  Allan  and  Baboo  AshootoA 
Dhur  for  Appellant. 

Baboo  Bykuntnath  Doss  for  Respoadents. 

Mere  silence  for  a  period  short  of  that  prtfSCnWj 
the  law  of  limitation  cannot  by  itself  constitute  a  wl 
ground  for  rejecting^  a  person's  claim  to  set  aside • 
alienation  improperly  made  by  his  guardian,  dana^* 
minority,  without  valid  necessity.  ^ 

A  person  who  has  arrived  at  majority  is  not  req«ni 
by  law  to  give  any  notice,  express  or  ia»pliej4  ^ 
the  person  who  holds  his  property  under  such  an  *««•»• 
tion,  or  to  perform  any  preliminary  acts  before  he  en 
bring  a  suit  to  set  it  aside. 

Mitter,  /.—The  main  questions  whidi 
the  lower  Courts  had  to  determine  in  to 
case  were,  firstly,  whether  there  was  an/ 
legal  necessity  to  justify  the  guardian  m 
the  plaintiff's  vendor  in  mortgaging  ^^ 
disputed  property  to  the  defendant;  wo, 
secondly,  whether  the  plaintiff's  ve^^^ 
Chunder  Nath,  after  arriving  at  majonf^ 
had,  previous  to  the  sale  to  the  plaintifli 
ratified  the  said  transaction  of  mortgage. 

With  reference  to  the  first  question,  the 
Lower  Appellate  Court  has  found  as  a  ^^ 
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evidence  that  the  case  of  necessity  set 
hj  the  defendant,  special  respondent,  in 
written  statement,  was  not  proved  to  its 
tion.     This  finding  has  been  impugn- 
by  the  special  respondent  under  the  pro- 
s  of  section  348.     But  as  it  is  a  find- 
of  fact  based  upon  a  full  consideration  of 
evidence  on  the  record,  and  as  we  do  not 
any  error  in  law  either  in  the  procedure 
in  the  investigation  of  the  case,  we  cannot 
rfere  with  it  in  special  appeal. 
Upon  the    second   question,    the    Lower 
llate  Court  has  come  to  the  conclusion 
the  plaintiff's  vendor  having  failed  to 
any  steps  to  repudiate  the  defendant's 
under  the  mortgage  within  five  years 
the  date  of  his  arrival  at  majority,  it 
be  presumed  that  he  has  ratified  that 

e  are  of  opinion  that,  under  the  admitted 
lumstances  of  this  case,  this  conclusion 
erroneous   in  law.    We  do  not  mean  to 
that  long  silence  on  the  part  of  a  person 
ed  at  majority  to  impugn   the  validity 
a  transaction  between  his  lawful  guardian 
g  his  minority  and  a  third  party,  cannot 
treated  as  evidence  of  ratification,  merely 
:ause  that  silence  falls  short  of  the  period 
iscribed  by  the  statute  of  limitation.     Nor 
we  mean  to  say  that  a  Court  of  Justice 
Mose  duty  it  is  to  determine  a  question  of 
Ihct  cannot,  in  any  case,  infer  a  ratification 
dbom  the  fact  of  such  silence.     But,  after  a 
ttareful  consideration  of  all  the  arguments  and 
finthorities  brought  to  our  notice,  the  conclu- 
itiOD  we  have  arrived  at  is  that  mere  silence  for 
U  period  short  of  that  prescribed  by  the  law  of 
'limitation  cannot,  by  itself,  constitute  a  valid 
I  pound  for  rejecting  a  person's  claim  to  set 
l^de  an  alienation  improperly  made  by  his 
Hpiardtan  without  any  valid  necessity.     Such 
iftcourse  would  be  tantamount  to  theestablish- 
I  toent  of  a  new  rule  of  limitation  not  sanc- 
l  lioiied  by  the  statute,  and  it  is  therefore  clear 
'  *at  mere  delay  in  repudiating  an  alienation 
Kke  that  above  described   can   be   treated 
;  only  as  evidence  of  ratification,  if  such  rati- 
fication is  pleaded,  and  in  no  other  light. 
i      Let  us  now  proceed  to  see  how  the  Lower 
I   Appellate  Court  has   dealt   with  the  delay 
I   imputed  in  this  case  to  the  plaintiff's  vendor, 
I   mat  delay   being   considered   merely  as  a 
matter  of  evidence  bearing  upon  the  question 
« ratification.     The  learned  Judge  admits  in 
ws  decision  that,  as  soon  as  the  plaintiff's 
vendor  arrived  at  majority,  he  sold  his  rights 

A^  ^^^^yf  ^^  ^®  *^"^s  mortgaged  to  the 
wfendant,  to  the  plaintiff ;  and  in  the  kobala 
executed  for  that  purpose,  he,  the  plaintiff's 


vendor,  expressly  repudiated  the  title  of  the 
defendant,  and  characterized  the  possession 
held  under  that  title  as  wrongful.  But  the 
learned  Judge  goes  on  to  say  that  the  defend* 
ant  was  not  a  party  to  this  kobala  ;  and  as 
neither  the  plaintiff  nor  his  vendor  gave  to 
the  defendant  any  notice  of  their  intention  to 
repudiate  the  mortgage'transaction  in  question 
within  five  years  and  upwards  from  the  date 
of  its  execution,  it  must  be  held  that  that 
transaction  has  been  sufficiently  ratified  by 
the  plaintiff's  vendor,  and,  therefore,  as  a 
matter  of  law,  by  the  plaintiff  himself,  who 
cannot  claim  to  stand  in  a  higher  position 
than  his  vendor. 

But  this  reasoning  appears  to  us  to  be 
erroneous.  In  the  first  place,  it  seems  to  be 
clear  that  there  is  no  law  which  reqaires  % 
person  who  has  arrived  at  majority  to  give 
any  notice,  express  or  implied,  to  the  person 
who  holds  his  property  under  an'  invalid 
alienation  made  by  his  guardian  during  his 
minority,  nor  do  we  find  any  law  providing 
that  a  suit  of  this  description  cannot  be 
maintained  without  the  performance  of  some 
preliminary  acts  on  the  part  of  the  minor,  or 
of  those  who  claim  under  him. 

In  the  next  place,  it  is  clear  from  the  fore* 
going  remarks  that  the  question  which  the 
Judge  had  to  try  was  whether  the  title 
relied  upon  by  the  defendant  had  been 
ratified  by  the  plaintiff's  vendor,  there  being 
no  allegation  in  this  case  that  it  had  been 
ratified  by  the  plaintiff  himself ;  and  it  may  be 
conceded  that,  in  dealing  with  this  question, 
the  Judge  had  every  right  to  draw  any  legi- 
timate inference  he  thought  proper  from  the 
conduct  of  the  parties — such  as  the  delay  on 
the  part  of  the  plaintiff  or  of  his  vendor  in 
taking  proceedings  against  the  defendant. 
But  in  this  case  it  is  admitted  that  there  is 
no  direct  evidence  of  any  positive  act  of  rati- 
fication. There  may  be  cases  in  which  mere 
silence  for  an  undue  length  of  time  may  be 
taken  as  proof  of  such  an  act.  But  in  this 
case  it  is  clear,  upon  the  learned  Judge's  own 
showing,  that  there  was  something  more  than 
silence,  namely,  the  express  repudiation  of 
the  defendant's  title  in  the  kobala  executed 
in  favor  of  the  plaintiff  by  his  vendor  im- 
mediately after  the  latter's  arrival  at  major- 
ity. That  kobala  is,  at  any  rate,  evidence 
of  the  declared  intention  of  the  plaintiff's 
vendor  to  institute  proceedings  against  the 
defendant,  at  least  of  an  intention  existing 
on  the  date  of  its  execution,  and  there  is, 
therefore,  direct  evidence,  not  of  ratification, 
but  of  positive  disaffirmance  or  repudiation. 
I  It  is  not  even  alleged  that  there  has  been 
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any  Intiicatioa  by  the  plailiitfi  mce  thai 
(ktte^  tfa««ctsof  his  vendor  dont  subseqaently 
to  the  dite  4if  h»  pvrcbaae  beia^,  of  course, 
refected  as  not  binding  against  him,  the 
pkmtiif. 

In  the  abit^ve  view,  we  reverse  the  decision 
of  tke  Judge,  and  restore  that  of  the  first 
Ooost  with  ^  costs  to  be  paid  by  the  defend- 
mt,  fnortgegee. 


The  24tfe  Augast  1872. 

Prestni : 

.  The  Hon'ble  H.  V.  Bayley  and  Dwarka- 
nalh  Milter,  fudges, 

HdkttVtirtt  Tenttres^-Allenation  4y    Riaiob 
'  Widwvr-^RitlitB  of  Rei^ersioiiefs— Aights  «f 
Zeniodan* 

Cise  No.  484  of  187a. 

Spicml  ApfmUl  from  n  ^ecititm  passtd  by 
4hoB  Oifici&Mug  y^udgt  of  Mymensingky 
th^i  the  «6/A   Dtcemher   iSyi,  revtrsing 

'  a  *th€fmon  of  the  Sub^rdinaie  Judge  if 
that  Districi,   dated  the  jmd   ^epdember 

'   rfTo. 

Ram  Tlbyxxx  Shaha  and  another  (Plaintiffs), 

AppellatUSy 

versus 

Rajah  Raj  Kristo  Singh  Bahadodr 
(Defendant),  Respondent 

Baboo  J^tshen  Dyal  Roy  for  the  Appellants. 

Stlco     Shoshte    'Bhoosun      Sen     for    the 

Respondent, 

Aliestf^ons  made  hy  Hindoo  widows  of  sbares  of  am 
estate,  held  as  a  hereditary  mokurruree  tenure  can  only 
bte  toiitest^  by  tevfcfsicrtiary  lietrs  and  other  persons 
lMfte|r  mm  Interest  in  tke  estate ;  it  is  not  open  to  the 
aeaiiadar  or  «uiperior  landlord  to  object  to  such  aliena- 
tions. l]f  the  reversionary  heirs  make  no  arranj^ement 
tot  thte  due  payment  of  fhe  mokurruree  rent,  the  only 
tfiSfht  Whfch  the  afemindar  has  istosae  them  for  arrears, 
and  then  to  cause  the  sale  of  the  tenure,  if  necessary, 
in  execution  df  decree,  but  not  to  take  khas  possession 
of  it 'by  force. 

Miiier^  y.—lT  is  quite  clear  that  the 
judgment  of  the  Lower  Appellate  Court  tn 
^is  Ca«e  CAttflot  be  supported.  The  plaintiff 
4ilM  proved^  to  the  satisfactioci  of  both  the 
4tJwer  Courts,  his  e^ii  possession  and  that 
xi  bis  father  under  a  mowro^ee  bemeadee 
yarakpoitah  /rem  generation  to  gtnera- 
/tc^M  l^fftnted  to  his  father  in  the  year  {S45 
by  thitee^rsons,  w's.,  Kalee  Mohun,  Kooma- 
/fMi,  and  Shib  Soooduree*    That  these  parties, 


z;/0..  Kalee  Mohan,  Kooaaree,  and 
Soonduree,  were  entitied  10  aa  hei 
mokurrureeienare  under  tbeaemiadard 
ants,  now  special  respondents  befoie 
not  disputed.  It  has  been  said  that 
potiah  granted  to  the  plaintiff's  fatbsr 
Kalee  Mohiao,  Kooaaaree,  aad  Shib 
did  not,  by  its  terms,  create  a 
mokurruree  tenure  ia  favor  of  the 
but  it  is  quite  clear,  from  the  whole 
of  that  potiah  and  the  use  of  the 
'*  frot^  generadion  to  gtmtredion^'  ihil 
did  create  a  hereditary  mokumiFee  le 
favor  of  the  plaintiff^s  father.  The 
says  that  the  lease  is  vaiid  only  to  the 
of  the  one-third  share  which  beknged 
Kalee  Mohun,  and  tiiai  the  two  female 
Koomaree  and  Shib  Soooduree,  hehig 
possession  of  their  husband's  estate  as  H 
widows,  the  <Teation  by  them  of  the  h 
tary  aiokurruree  tenure  in  favor  of 
plaintiff's  father  was  invalid,  there  being 
evideace  of  any  legal  neoessity  to  justify 
alienation.  Ii  seems  to  as,  however, 
clear  thai  this  is  an  objeciioo  which  is 
(H^en  \o  the  xemrndar  defendants  to 
Their  rig'ht  as  superior  landlt»rd  is  net 
pated;  aiid  whea  we  find  that  the 
and  his  father  ha\'e  been  in  possession  of 
disputed  ptx)perty  ever  since  the  year  \ 
antil  he  was  wrongfully  ejected  by 
zemindar  defendants  under  oolor  of 
Act  X.  proceedings  referred  to  in  the  pi 
there  can  be  no  doubt  whatever  tint 
objection  of  this  descriptioii,  which  oaa 
raised  only  by  the  reversionary  heirs  to 
estates  left  t^'  ^Ihe  husbands  of  the  ff 
lessors  and  other  persons  having  soaoe  ioM^ 
est  in  those  estates,  such  as  the  Gov( 
when  it  claims  as  uliimate  heir,  caanot  M 
taken  by  the  aemindar  defendants  iHioae 
utter  strangers  to  these  estates. 

With  referenoe  to  Shib  Soondaree,  it  is  i^ 
milled  that  she  died  more  than  16  yearsiMMt 
to  the  institutioa  of  this  suit;  acid  if  the  rem* 
sionary  heirs  to  Shib  Soondoree's  fausbmA 
have  not,  during  the  whole  of  this  period, 
taken  any  step  to  set  aside  the  aiieoattons 
made  by  Shib  Sooadaree  in  favor  of  the 
plaintiff's  father,  it  does  not  lie  in  the  mtHrfh 
of  the  zemindar  defendants,  who  aie  ia 
wrongful  possession  of  the  property,  to  take 
exoeption  to  the  plaintiff's  title,  on  the 
ground  that  Shib  Soonduree  was  a  Hindoo 
widow,  and  had,  therefore,  no  right  to  m^ 
the  alienation  in  the  absence  of  any  vsW 
necessity.  l\  is  urged,  on  behalf  of  Ac 
zemiodar  defendants,  that,  oa  SM  Soon- 
dttfce's  death,  the  revernooary  heirs  having 
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inde  DO  afraajgement  for  pay  meat  of  the 
kvrraree  rent,  ihej,  the  zemiodar  defend - 
look  kkas  possession  of  Shib  Soon- 
ee's  share  by  way  of  resumption.  But 
posuioo  is  clearly  untenable.  The 
ve  inherited  by  Shib  Soonduree  from 
hosband  was  a  mokurruree  tenure  ;  and  if 
reversionary  heirs  of  her  husband  had 
DO  arrangement  for  the  due  payment  of 
rent,  the  only  right  which  the  zemindar 
daots  had  was  to  sue  those  parties  for 
s  of  rent,  and  then  to  cause  the  sale  of 
tenure)! f  necessary,  in  execution  of  decree, 
not  to  take  khas  possession  of  it  by  force. 
With  regard  to  the  other  widow,  Koomaree, 
record  does  not  show  the  date  of  her 
;  but  k  4s  n«t  disputed  that  Kalee  Bhy- 
the  son  of  Kalee  Mohun,  who  is  the 
rsionary  heir  to  Che  estate  of  Koomaree\s 
;band,and  from  whom  the  zemindar  defend- 
its  themselves  have  purchased  a  share, 
of  trying  to  dispute  the  validity  of 
MakiiniuHK  iease  gnwted  knf  Koomaree  in 
»r  of  the  plftifftiff'^  father,  acknowledged 
by  receiving  rent  from  the  plaintiff  under 
tease.  It  is  clear,  therefore,  that,  under 
eirciimgunoes  of  this  case,  it  is  not  open 
zonindar  defendaTits  to  raise  any  objec- 
to  the  title  of  the  plaintiff  under  the 
aokurruree  lease  of  1245,  the  validity  of 
Tffstniment  not  having  been  questioned 
^  to  this  time  by  the  reversionary  heirs  to 
ithe  esutes  either  of  Koomaree  or  Shib 
ft  Soonduree's  husband.  According  to  the 
\  ^ftdittgi  of  both  the  lower  Courts,  the  zemin- 

i'  oar  defendants  have  taken  wrongful  ^osses- 
»;fen  of  the  property  by  ejecting  the  plaintiff, 
*^d  it  does  not  lie  in  their  mouth  to  raise  an 
objection  which  could  only  come  forward 
■wm  those  who  are  legally  entitled  to  contest 
we  validity  of  alienations  made  by  Koomaree 
«r  Shib  Soonduree. 

4n  this  view  of  the  case,  we  reverse  the 
decision  of  the  Lower  Appellate  Court,  and 
restore  that  of  the  first  Court,  with  all  costs 
■8*fliBt  the  zemindar  defendants. 


The  24th  August  1872. 

Present : 

The  Hon'ble  W.  Markby,  fudge. 

Criminal  Appeals—Privy  Council. 

In  the  Matter  of 
Gooroo  Doss  Roy,  Petitioner. 

*^-  J^.  T.  Allan  and  Baboos  Grija 
^ftnkur  Mojoantdar  and  Asheotosh  Dkur 
fe  PeUtioner. 


No  rigfht  of  appeal  to  the  Privy  Council  exists  in  any 
matter  of  criminal  jurisdi<5lion. 

Markby f  J. — I  think  I  have  no  power  to 
grant  this  application.  The  39th  section  of 
the  Letters  Patent  expressly  excludes  any 
matter  of  criminal  jurisdiction  from  those  in 
respect  of  which  a  right  of  appeal  is  given. 
The  order  from  which  it  is  sought  to  prefer 
an  appeal  in  this  case  was  an  order  under 
section  404  of  the  Criminal  Procedure  Code, 
and  that  order  was  made  by  this  Court  in  its 
criminal  jurisdiction.  No  doubt,  the  order  of 
the  lower  Court,  which  was  then  under  con- 
sideration of  this  Court,  was  an  order  which, 
in  some  way,  does  relate  to  civil  rights.  But 
it  is  only  upon  the  assumption  that  it  is  the 
order  of  a  Crimina.1  Court  that  it  can  come 
up  before  this  Court  under  section  404  at 
all ;  and,  therefore,  when  this  Court  assumed 
to  deal  with  the  order  under  section  318,  in 
the  manner  pointed  out  by  section  404,  they 
assumed  that  they  were  dealing  with  a  matter 
of  criminal  jurisdiction.  If  I  were  to  admit 
this  appeal,  I  shall  be  putting  a  different  in- 
terpretation upon  this  section  of  the  Code 
from  that  which  has  been  already  put  upon 
it  by  two  Judges  of  this  Court  in  this  very 
case ;  that,  I  do  not  think,  I  shall  be  justified 
in  doing.  They  have  already  held  that  it  is 
a  matter  of  criminal  jurisdiction,  because  it 
is  only  as  a  muter  of  criminal  jurisdiction 
that  it  can  be  dealt  with  under  section  404 
by  this  Court.  And  this  Court  has  no  power, 
as  I  held  the  other  day  in  the  case  of  Ameer 
Khan,*  to  admit  an  appeal  in  such  a  case  to 
the  Privy  Council. 

The  application  is  refused. 

•  Th^  32nd  June  1872. 

Present : 

1  he  Hon'ble  W.  Markby,  Judge. 

In  the  Matter  of 
Ameer  Khao,  Petitioner. 

Mr.  Carruthers  for  the  Petitioner. 

Markby,  J. — This  application  is  for  a  certificate  that 
the  case  is  a  Be  and  proper  one  to  appeal  to  Her  Most 
Gracious  Majesty  in  Council,  and  for  an  order  that  the 
applicant  shall  have  leave  to  appeal  from  the  finding 
and  sentence  of  the  Officiating^  Sessions  Judge  of  Patna, 
and  from  the  determination  and  judgment  of  this  Court 
on  the  appeal  against  the  finding  and  sentence  of  the 
said  Officiating  Sessions  Judee. 

The  Counsel  who  appears  for  the  applicant  has  pro- 
duced no  authority  for  granting  such  an  application  as 
this,  and  admits  that  he  can  find  none,  but  states  thftt, 
in  order  to  meet  all  possible  objections  that  may  be 
made  hereafter,  this  application  is  preferred.  But  as  I 
know  of  no  power  or  authority  whatsoever  under  which 
this  Court  can  grant  such  a  certificate  or  order  as  is 
asked  for,  and  as  no  case  has  been  shown  to  me  in  which 
such  an  application  has  been  granted,  I  consider  that  I 
have  no  discretion  in  the  matter,  and  am  bound  to  reje(5t 
tb«  appHcation. 
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The  24th  Aagast  1873. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Co-sharers— Injimction—Dama  sfes —Right    of 

Action. 

Case  No.  346  of  1872. 

Special  Appeal  from  a  decision  pasied  by 
the  First  Subordinate  Judge  of  Bhau- 
gulpore,  dated  the  $th  October  iSji^ 
modifying  a  decision  of  the  Moonsiff  of 
Balia,  dated  the  i8th  July  1871. 

L,  J.  Crowdy  (Defendant),  Appellant, 

versus 

Inder  Roy  and  others  (Plaintiffs), 
Respondents, 

The  Advocate- General  and  Mr,  R,  E, 
Twidale  for  Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

The  Court  refuse  to  issue  an  injunction  command- 
ing a  co-sharer  in  a  certain  villag^e  not  to  cultivate  the 
ijmalee  land  thereof  without  the  consent  of  his  co- 
sharers,  or  until  the  separation  of  his  share  by  a 
dutwarra,  because  of  alleged  interference  with  the 
rights  of  the  said  co-sharers  ;  holding  that  the  remedy 
lay  in  an  action  for  damages. 

Mitter,  J, — We  are  of  opinion  that  the 
decision  of  the  Subordinate  Judge  ought  to 
be  reversed. 

The  plaintiffs  and  the  defendant  in  this 
case  are  co-sharers  in  a  certain  mouzah,  and 
the  prayer  in  the  plaint  is  that  an  injunction 
should  be  issued  to  the  defendant  commanding 
him  not  to  cultivate  the  ijmalee  lands  of  the 
village  with  indigo  without  the  consent  of 
the  plaintiffs,  or  until  the  separation  of  his 
share  by  a  butwarra.  It  seems  to  us  that  such 
an  injunction  ought  not  to  be  issued  in  a  case 
of  this  description.  It  may  be  that  the  de- 
fendant has,  in  some  respects,  interfered  with 
the  rights  of  the  plaintiffs  as  tenants  in  com- 
mon, and  it  may  also  be  that  the  defendant 
has  thereby  rendered  himself  liable  to  an 
action  for  damages  at  the  instance  of  the 
plaintiffs.  But  we  cannot  on  that  account 
issue  an  injunction  commanding  the  defend- 
ant, who  is  an  admitted  shareholder  in  the 
property,  not  to  cultivate  any  part  of  the 
lands  of  the  village  with  indigo,  and  that  for 
the  indefinite  period  of  time  mentioned  in  the 
plaint.  If  the  case  set  up  by  the  plaintiffs 
is  true,  they  may  sue  the  defendant  for  such 


remedy  in  damages  or  otherwise  as  they  mtf : 
be  entitled  to ;  but  we  do  not  think  that  twj 
is  a  case  in  which  we  can  grant  the  inji 
tion  prayed,  for  by  them.     The  granting 
such  injunction  is   a  matter  entirely  in 
discretion  of  the  Court,  and  we  do  not  ^1 
that  the  plaintiffs  have  made  oat  any  case 
the  exercise  of  such  discretion. 

We  dismiss  the  plaintiffs'  suit ;  bat, 
the  circumstances  disclosed  by  the  ]ndgiD< 
of  the  [lower  Courts,  we  think  that  the 
iffs  ought  to  pay  the  costs  of  this  appeal 
Each  party  will  bear  his  own  costs  in 
lower  Courts. 


The  27th  August  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gtet 

Judges, 

Contribntion— Suit    aninst     Partner— i 

ment  (M  accounts. 

Case  No.  265  of  1871. 

Regular  Appeal  from  a  decision  passed 
the   Subordinate   Judge  of  Dacca, 
the  6th  August  iSji. 

Pearee  Mohun  Roy  and  another  (Plaintil 

Appellants, 

versus 

Chunder  Nath  Roy  (Defendant),  RespondtuUi 

Mr,  J,  T,  Woodroffe  and  Bahoos  Doorfj^ 
Mohun  Doss,  Hem  Chunder  Banerjai\ 
and  Lall  Mohun  Doss  for  Appellants. 

Baboo  Issur  Chunder  Ddn  for  Respondent 

In  a  civil  action  by  one  or  more  members  of  a  defond 
firm  against  another  member  for  contribuHoo  to  recofcr 
money  paid  in  liquidation  of  a  debt  due  by  the  firiB,  if 
there  has  been  no  adjustment  of  accounts  it  is  necessai; 
to  make  all  the  partners  parties  to  the  suit. 

Glover,  J, — This  was  a  suit  to  rectw 
Rs.  9,250,  principal  and  interest  of  a  \^ 
partnership-debt  alleged  to  have  been  paid 
by  plaintiffs  on  account  of  the  defendant 

The  circumstances,  which  it  is  necessaiy  to 
detail  somewhat  at  length,  are  as  follow  :— 

The  plaintiffs,  the  defendant  Chunder  Nathi 
Bissambur  Roy  (since  dead,  leaving  a  so& 
Soorut  Soondur,  2Lproformd  defendant  in  this 
suit),  and  Gour  Soondur  had  a  shop  for  mis- 
cellaneous articles  {moniharee)  at  Dacca. 
In  this  firm,  which,  for  convenience  of  after 
reference,  we  may  call  Firm  A,  the  plaint- 
iffs and  Bissambur  are  said  to  have  bad 
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6  annas  8  gundas  share,  Cbunder  Nath  a 
\  annas  8  gundas,  and  Gour  Soondur  a 
{  annas  4  gundas  share. 
'  This  firm  had  monetary  dealings  with  the 
^ase  of  Baloram  and  Uddul  Poddars,  the 
partners  in  which  were  Pearee  Mohun  and 
Bnree  Mohun,  4  annas  and  2  annas  sharers, 
be  plaintiffs  in  this  suit,  Bissambur  a  annas, 

Kha  Mohan  2  annas,  Radha  Kant  4  annas, 
Kisto  Mohun  a  annas.    This  firm  may 
he  called  Firm  B. 

I  There  was  a  third  firm,  which  may  be 
killed  Firm  C,  in  which  Pearee  Mohun, 
JBnree  Mohan,  and  Bissambur  were  partners 
in  shares  respectively  of  8  annas,  4  annas, 
ind  4  annas. 

The  plaintiffs  were  partners,  that  is,  in  the 
tiiree  Firms  A,  B,  and  C. 
I    Firm  A  fell  into  difficulties  and  has  been 
posed.    Whilst  in  existence,  however,  it  owed 
im  ver}'  considerable  sum  of  money,  alleged 

t»be  Rs.  37,320-6-10,  to  Firm  B,  and  Firm 
pressed  for  a  settlement.     Chunder  Nath 
jwid  a  portion  of  the  debt  by  making  over 
lo  Firm  B  a  decree  which  he  had  obtain- 
ed against  a  third  party,  and  the  balance, 
Firhich  is  said  to  have  been  Rs.  30,864-1-10, 
pVas  made  good  by  crediting  Firm  A  with 
I  Bione3r8  to  that  amount  held  by  Firm  B  on 
account  of  Firm  C,  the  plaintifiFs'  partners  in 
Firm  C  arranging  for  the  transfer. 

The  plaintiffs  now  seek  to  recover  Chunder 
Nath's  share  of  this  debt,  alleging  themselves 
to  have  received  satisfaction  from  the  other 
parties  liable;  and  after  giving  credit  for 
the  amount  of  the  decree  paid  by  Chunder 
Nath,  demand  from  him  as  contribution  on 
bis  6  annas  8  gundas  share  Rs.  7,490,  which 
with  interest  makes  up  the  amount  sued  for. 
The  defendant  Chunder  Nath  took  a  variety 
of  objections.  He  denied  that  his  share  was 
so  much  as  the  plaintiffs  alleged,  and  urged 
that  the  whole  claim  was  barred  by  limita- 
tion. His  substantial  defence,  however,  was 
that  no  suit  would  lie,  inasmuch  as  there 
had  been  no  adjustment  of  accounts  between 
himself  and  his  partners  in  Firm  A,  and  that, 
until  that  was  done,  it  would  be  impossible  to 
determine  the  extent  of  his  liability. 

The  Subordinate  Judge  held  that  the  suit 
was  Dot  barred,  but  that  it  ought  to  be  dis- 
missed on  the  ground  that  no  adjustment  of 
the  partners'  liabilities  had  been  made,  and 
that  (here  was  no  proof  of  any  balance  of 
debt  having  been  struck  as  between  the  Firms 
A  and  B. 

The  plaintiffs  appeal,  and  Mr.  Woodroffe 
on  their  behalf  contends  that  the  finding  of 
the  Subordinate  Judge  on  the  question  of  ad- 


justment is  against  the  weight  of  evidence, 
and  that,  in  any  case,  the  plaintiffs'  suit]ought 
not  to  have  been  dismissed  before  the  accounts 
of  the  firm  had  been  taken  ;  of  the  Firm 
A's  indebtedness  to  Firm  B,  there  was  no 
donbt,  and  the  precise  amount  of  such  debt,  to- 
gether with  the  precise  amount  of  each  part- 
ner's liability  ought,  if  the  Subordinate  Judge 
thought  it  necessary,  to  have  been  ascertained 
by  a  careful  investigation  into  the  accounts 
of  the  firm  :  the  defendant  undoubtedly 
benefited  by  the  payment  made  by  the  plaint- 
iffs, and  cannot  avoid  his  share  of  the  re- 
sponsibility. 

It  appears  to  me  that  the  judgment  of  the 
Court  is  substantially  right,  although  it  is  not 
very  correctly  expressed.  I  have  read  the 
evidence  on  both  sides,  and  do  not  think  that 
the  Subordinate  Judge  was  wrong  in  dis- 
believing the  allegation  that  there  had  been  a 
balance  of  account  struck  as  between  the 
Firms  A  and  B.  The  evidence  does  not,  in 
my  opinion,  establish  any  such  fact.  On  the 
contrary,  I  believe  the  defendant's  witnesses 
who  say  that,  whilst  the  accounts  were  being 
made  up,  the  plaintiffs'  people  carried  off 
the  books.  One  thing  is  at  all  events  clear 
that  these  books  have  been  produced  by  the 
plaintiffs,  although  they  would  most  naturally 
have  been  in  the  defendant's  custody  if  he 
was,  as  is  alleged,  the  principal  sharer  in,  and 
manager  of.  Firm  A. 

There  having  been,  then,  no  adjustment 
of  accounts,  the  whole  question  as  ^to  how 
much  the  Firm  A  owed  Firm  B  is  an  open 
one,  and  may  be  disputed,  not  only  by  the 
defendant  Chunder  Nath,  but  by  any  one  of 
the  partners  of  the  firm. 

I  do  not  see,  moreover,  how  plaintiffs  can 
call  upon  Chunder  Nath  to  make  good  what 
they  conceive  to  be  his  share  of  the  debt  to 
B,  without  first  ascertaining  the  state  of  the 
A-partnership  account.  It  might  very  well 
be  that  the  major  portion,  or  even  the  whole 
of  the  debty  was  caused  by  some  other  one  of 
the  partners — by  the  plaintiffs  themselves,  for 
instance — havin^r  overdrawn  his  account,  and 
that  Chunder  Nath  was  not  responsible. 
Plaintiffs  may  be  equitably  entitled  to  recover 
their  money  from  the  members  of  Firm  A, 
but  they  are  themselves  partners  in  that  firm 
and  must  show  that  Chunder  Nath,  and  not 
the  other  partners,  wars  liable  for  the  amount 
claimed.  This  might  have  been  shown,  no 
doubt,  by  an  investigation  into  the  firm- 
accounts,  and,  under  ordinary  circumstances, 
such  investigation  might  be  made  now  ^ere 
it  not  for  a  difficulty  pointed  out  by  the  re- 
spondent's pleader. 
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And  that  difficulty  is  that,  as  all  the  part- 
ners in  Firm  A  have  not  been  made  defend- 
ants, no  account  of  their  respective  liabili- 
ties can  be  taken.  The  pUiniiffs  themselves 
admit  in  their  plaint  that  Gour  Soondur  was 
a  partner  in  the  firm  to  the  extent  of  3  annas 
4  gundas,  and  the  result  of  an  inquiry  into 
the  firm's  accounts  might  be  that  he..  Gour 
Soondur,  was  the  party  liable,  and  not 
Chunder  Nath.  Moreover,  if  an  account 
taken  now  showed  Chunder  Nath  to  be  the 
debtor,  Gour  Soondur  would  not  be  bound 
by  any  decree  passed  in  the  suit,  but  might 
show  in  another  suit  that  the  accounts  were 
all  wrong,  and  that  so  far  from  the  Firm  A 
owing  anything  to  Firm  B,  the  truth  was 
jnst  the  other  way. 

I  do  not  consider  this  to  be  at  all  a  techni- 
cal objection,  but  one  that  the  defendant  has 
a  perfect  right  to  take  and  to  succeed  in. 

Holding  this  opinion,  it  is  not  necessary 
for  me  to  go  into  the  other  points  raised, 
although  I  may  say  that  I  have  the  very 
strongest  doubts  as  to  this  being  a  case  to 
which  section  8,  Act  XIV.  of  1859,  would 
apply.  It  has  not  been  shown  to  my  satis- 
faction that  there  were  any  ''mutual  deal- 
ings" between  the  two  firms,  which  would 
take  the  limitation  period  out  of  the  purview 
of  clause  9,  section  i  of  the  Act. 

Kemp^  J. — I  concur  in  dismissing  the 
plaintiffs'  appeal.  The  evidence  adduced  by 
the  plaintiffs  to  prove  adjustment  of  the 
accounts  of  the  Firm  A  with  the  Firm  B  is 
very  unsatisfactory.  None  of  the  witnesses 
depose  to  any  proper  adjustment.  They  state 
that  the  books  of  the  two  firms  were  com- 
pared. It  is  admitted  that  the  two  principal 
gomashtas  of  the  Firm  B  are  Mudden 
Mohun  and  BungsheeBudden,  who  have  been 
examined.  The  former  says  there  was  a 
comparison  of  accounts,  but  no  writing  or 
memorandum.  The  latter  apparently  was 
not  present  when  the  alleged  comparison 
was  made.  This  witness  also  states  that  he 
is  unable  to  say  to  what  firm  the  witnesses 
Huree  Mohun,  Mudden  Mohun  Bysack,  and 
Chunder  Nath  belong,  or  what  sort  of  gomash- 
tas they  are.  Oomesh  Chunder  Roy,  wit- 
ness No.  6,  who  is  the  son  of  one  of  the 
partners  of  Firm  B,  cannot  say  whether  any 
adjustment  took  place.  Luckhee  Kanto  Shaha 
says  the  accounts  of  'Firm  A  were  not  ad- 
justed. .  Bunko  Beharee  says  he  heard  from 
the  plaintiffs  that  there  was  a  ''  bytuk " 
meeting,  and  a  comparison  of  accounts. 
Huree  Mohun  first  says  he  was  gomashta 
of  Firm  B ;  then  says,  "  No,  of  Firm  A."  He 
speaks  of  a  comparison  of  the  books  by 


Bungahee  Budden  and  Madden,  but  the  for* 
mer  witness  denies  this.     On  this  evidttoc^ 
1  can  have  no  hesitauoa  in  finding  tl^t  tbf 
accounts  of  Firm  A  with  Firm  B  bav« 
been  adjusted. 

The  evidence  as  to  the  sum  said  to  be  di 
by  the  Firm  A  to  Firm  B  is  also  very  \ 
and  inconclusive. 

Witness  No.  i,  Ram  Kanaye,  saya  the 
was  about  Ra.  33  or  34,ocx),  and  that  he  k«w4' 
of  the  transfer  of  accounts  between  the  Firm 
of  B  and  C. 

Witness  No.  2,  Dinonath,  says  the  doM 
was  about  Rs.  30  or  35,00a 

Mudden  Mohun,  No.  3,  says  Rs.  30,800. 

Bunko  Beharee,  No.  4,  says  Rs.  3 1  Qr3»,ooc^ 
exclusive  of  Rs.  6,ocx)  paid  by  the  def< 
by  transfer  of  a  decree. 

Luckhee    Kanto,    witness    No.    5 
hearsay  evidence. 

Radha  Kanto  Roy,  a  co-partner  in  Firmly 
says  the  debt  was  Rs.  33  or  34,000.  Oomesk 
Chunder  Roy,  who  Is  a  son  of  a  co-partsf 
in  firm  B,  says  Rs.  30  to  31,000.  Bungsbil 
Budden  says  Rs.  30,800.  Huree  Mohu&tsfr 
Rs.  30,000  or  33,000. 

Until  all  the  partners  in  the  Firm  A  art 
made  parlies  to  the  suit,  and  the  accounts  tf 
that  firm  with  the  Firm  B  are  adjusted  a ; 
their  presence,  the  liability  of  the  defendaat, 
respondent,  cannot  be  ascertained. 

Plaintiffs  come  into  Court  and  allege  that 
they  have  paid  Rs.  30,864  on  accouat  of  tbe 
liabilities  of  Firm  A  to  Firai  B,  aad  that 
they  are  liable  for  only  a  portion  of  that  sam 
in  proportion  to  their  share  in  Firm  A.  Sudi 
a  claim  may  be  met  by  saying  that  no  such 
debt  was  due  by  the  Firm  A  to  Firm  B,orby 
showing  that  the  plaintiffs  have  overdrava 
their  account,  and  that  money  is  due  to  the 
defendant,  which  can  be  set  off  as  against  the 
sum  claimed  by  the  plaintiffs.  It  is  im- 
possible to  isolate  this  item  of  Rs.  30,864.  so  as 
to  admit  of  its  being  dealt  with  sq)aratelj. 
The  defendant  is  not  in  possession  of  the 
books  of  the  Firm  A.  They  have  been  pro- 
duced by  the  plaintiffs.  The  books  eitend 
over  a  long  period,  from  1263  to  1271,  ni*^* 
years.  It  was  not  possible  for  the  defendant 
to  meet  such  a  plea,  viz.,  that  this  item  of 
Rs.  30,864  could  be  treated  as  a  separate 
item,  and  one  not  mixed  up  with  other  entries 
necessitating  an  adjustment  of  the  whole 
account  in  the  presence  of  all  the  parties 
interested. 

I  am  also  very  doubtful  whether  section  S, 
Act  XIV.  of  1859,  applies  to  this  suit.  1  can 
find  no  evidence  which  proves  that  the  Firm 
A  and  the  Firm  B  were  merchants  andindf 
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^^who  have  had  ''  mutaal  dealings "  with 
other. 

far  as  the  books  have  been  examined 
IS  Court,  it  appears  that,  with  the  excep- 
of   Rs.   4-8»   the  whole  of  the  alleged 
fell  due  prior  to  14th  Assin  1269,   so 
y,  when  the  alleged  transfer  was  made  in 
Idadon  of  that  alleged  debt,  or  on  the  14th 
1 2j2f  the  debt,  if  any,  with  the  excep- 
of  Rs.  4-8,  was  apparently  barred. 
A^ppeal  dismissed  with  costs. 


The  28th  August  1872. 

Present: 

Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

VIII.  of  X859,  8. 2x3— Notice  of  Attachment 
^Identification. 

Cases  Nos.  21,  22,  and  23  of  1872. 

JIfiscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Hooghly,  dated  the  $th 
October  iSji,  affirming  an   order  of  the 

I      Subordinate  Judge  of  that  District,  dated 

p     /A^  i2ih  June  i8yi. 

Maharajah  Dheraj  Mahtab  Chund  Bahadoor 
(Decree-holder),  Appellant, 

versus 

Buro'danath  Mundul  (Judgment-debtoi), 

Respondent. 

BaboosJuggadanundMookerjeezxi^  Chun- 
der  Madhuh  Ghose  for  Appellant. 

Bahoo  Umhica  Churn  Bose  for  Respondent. 

Following  a  former  decision,  the  intention  of  Act  VIII. 
I  erf  1859,  s,  213,  was  held  to  be  that  the  description  of 
.  tile  property  in  the  notice  of  attachment  should  oe  such 
\  as  may  be  sufficient  to  identify  it ;  and  wheref  a  property 
\  was  described  as  a  lakheraj  tank  with  four  banks,  the 
\  boundaries  of  which  were  given,  the  identification  was 
held  to  be  fully, made  out. 

^  Glover,  J. — In  cases  Nos.  21  and  22,  the 
decree-holder  applied  to  attach  certain  pro- 
perty— in  case  No.  21,  an  alleged  lakheraj 
tank  with  banks,  and  in  No.  22,  a  piece  of 
lakheraj  land — as  the  property  of  his  judg- 
ment-debtor. Both  the  Courts  below  re- 
fused  to  entertain   his  application  on   the 

'  ground  that  the  list  of  the  property  did  not 
contain  any  description  of  the  property  to  be 
attached  sufficient  to  identify  it,  nor  any 
specification  of  the  share  or  interest  therein 
ol  the  judgment-debtor,  as  required  by  sec- 
tion 213  of  the  Code  of  Civil  Procedure. 
In  appeal  it  is  contended  that  the  specifica- 
VoL  XVIII. 


tion  contained  in  the  list  is  sufficient.  The 
translation  of  the  list,  as  given  to  us  in  the 
paper-book,  is,  we  find,  on  referring  to  the 
original  list,  not  correct.  In  the  original 
list,  the  Unk  in  No.  21  is  fully  described  as 
a  lakheraj  idjik  with  four  banks,  the  bounda- 
ries of  which  are  given.  In  No.  2  a,  the 
lakheraj  land  is  similarly  described,  and  in 
the  petition  presented  on  appeal  to  the  Judge 
against  that  part  of  the  first  Court's  order 
which  threw  out  his  application  on  the 
ground  that  there  was  no  sufficient  specifica- 
tion of  shares,  the  decree-holder  alleges  that 
he  made  no  specification  of  shares,  because 
the  whole  of  the  property  belonged  to  the 
judgment-debtor,  and  there  was,  therefore,  no 
necessity  for  any  specification  of  shares. 

We  think  that  the  specification  given  by 
the  decree-holder  in  each  case  is  a  sufficiently 
reasonable  description,  whereby  the  property 
can  be  identified,  and,  therefore,  the  judgment 
of  the  Court  below  is  wrong.  In  a  similar 
case  decided  by  this  Court,  that  of  Laek 
Ram  V.  Mohesh  Doss,  reported  in 
Volume  XII.,  Weekly  Reporter,  page  488,  it 
is  laid  down  that  the  intention  of  section 
213  of  Act  VIII.  of  1859  is  ^^^^  ^^^  ^^" 
scription  of  the  property  in  the  notice  of 
attachment  should  be  such  as  may  be  suffi- 
cient to  identify  it,  and,  in  this  case,  the  iden- 
tification is  fully  made  out. 

In  No.  23,  the  case  is  somewhat  different. 
Without  going  into  the  question  whether  the 
property  was  or  was  not  properly  specified, 
as  required  by  the  section,  we  find  that  the 
original  debtor  is  dead.  The  son  who  suc- 
ceeded him  is  likewise  dead,  and  the  party 
against  whom  the  judgment-creditor  now 
requires  execution  to  be  taken  out  denies  all 
interest  in  the  property  of  the  deceased 
debtor,  and  says  he  has  nothing  to  do  with  it. 
It  is  clear  to  us  that,  before  the  decree-holder 
can  take  out  execution  against  this  particular 
property,  he  must  show  thiit  it  is  the  same 
property  that  was  formerly  in  the  hands  of 
his  judgment-debtor,  and  has  now  gone  by 
reversion  or  other  cause  into  the  hands  of 
the  party  he  wishes  to  make  a  defendant. 
This  must  be  done  in  the  Court  below,  and 
not  in  this  Court,  and  it  has  not  been  done. 
We  have  been  asked  to  remand  the  case  in 
order  that  the  decree-holder  should  have  an 
opportunity  of  proving  in  the  Coiurt  below 
that  the  property  which  he  attached  is  in  the 
possession  of  the  opposite  party,  and  was 
formerly  the  property  of  his  judgment-debtor. 
The  dectee-holder  ought  to  have  done  this 
himself ;  and  when  he  found  that  his  judg- 
ment-debtor had  died,  and  that  the  property 
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was  in  the  hands  of  a  third  party,  he  should 
have  taken  proper  steps  to  have  the  case 
struck  ofiy  and  by  proceeding  anew  against 
the  party  in  possession,  to  have  proved  that 
the  properly  which  he  sought  to  attach  was 
formerly  the  property  of  his  judgment- 
debtor. 

The  result  will,  therefore,  be,  that  the 
Appeals  Nos.  21  and  22  will  be  allowed  with 
costs,-  and  appeal  No.  23  dismissed,  the 
appellant  paying  the  costs  of  the  respondent, 
who '  has  been  unnecessarily  brought  into 
Coarti 


The  28lh  August  1872. 

Present : 

Th'e  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act  Vltl.(B.e)of  1869,  s.  52.-ActX.  of  185^  s.  I 
;^  —  Ejtotment  —    Discretion   in    Apellate 
Court. 

Case  No.  201  of  1872. 

MiiceU4$neous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghly,  dated  the  $th 
April  tSjo-,  reversing  an  order  of  the 
Moonsiff  of  Salkhea^  dated  the  2^rd 
SepUmber  tSji. 

Rao  Banec  Ram  (Decree-holder),  Appellant, 

versus 

Praimaith'Shaha  Koyal  and  another  (Judg- 
ment*debtor8),  Respondents. 

Bahoo  Mohendro  Lall  Mitter  for  Appellant. 

Bahod  Bhyrub  Chunder  Banerjee  for 
Respondents. 

Having  o)itaioed  a  decree  for  arrears  of  rent  for  two 
years  and  part  of  a  third  year,  the  decree-holder  subse- 
quferttly  sued  the  judgment-debtor  for  the  balance  on  ac- 
cottnt  of  the  last-mentioned  year,  adding  a  prayer  for 
hia ejectment,  and  adducing  the  former  decree  as  evi- 
dence.  The  first  Court,  after  servingr  potice,  held  that 
the  tenant  i^as  liable  to  ejectment,  inaSmuch  as  he  had 
not  paid  in  the  amount  of  the  decree  within  15  days.  On 
appcaj,  the  Judge  held  that  as  the  decree  was  ex  parley 
and  the  case  peculiar,  he  ought  to  exercise  the  discre- 
tioti  vested  m  the  Appellate  Court : 

Held,  with  rtf^rence  to  Act  VIM.  (B.  C.)  of  1869,  s. 
52,  and  the  Woiximg  of  Ac«  X.  of  iJ<5g,  s.  78,  and  a  pre- 
viOM$  rulmg,  that  the  Judirc  had  discretion  to  extend 
the  time,  and,  under  the  circumstances,  was  right  in  its 
exercise. ' 

Kemp^  J. — The  decree- holder  is  the  spe- 
cial appellant.  He  obtained  a  decree  against 
the  1  judgmenl-debior  for  arrears  of  rent  for 


the  years  1275,  i  ^^(^y  and  part  of  1 277.  Tbii 
was  on  the  29th  of  November  1870.  Sob* 
sequently,  he  instituted  another  suit  for  (he 
balance  of  the  rent  of  the  year  1277,  aal 
obtained  a  decree.  There  was,  also,  in 
latter  dase,  a  prayer  for  the  ejectment  of 
tenant,  and  the  decree-holder  adduced  thf 
former  decree  as  evidence  of  the  exi 
of  the  arrear.  The  first  Court,  the  Moonail^- 
after  serving  a  notice  upon  the  judgo 
debtor  to  make  any  objection  he  might thiii 
proper  as  to  why  he  should  not  be  ejedei 
held  that,  under  the  terms  of  the  decree,  (be 
tenant  was  liable  to  ejectment,  inasmud  it 
he  had  not  paid  in  the  amount  of  the  decree 
within  15  days.  On  appeal,  the 
observed  that,  seeing  that  the  decree  was 
eX'Parte  one,  and  that  the  case  was  peculiar, 
it  was  one  in  which  the  Appellate 
ought  to  exercise  the  discretion  vested  in 
s^nd,  further,  the  judge  was  of  opinion  ti 
he  was  supported  in  his  view  that  the  Appel- 
late Court  has  such  a  discretion  by  adecisioi 
of  Sir  Barnes  Peacock  and  Mr.  J 
L.  S.  Jackson  in  the  casd  of  Nubokristo  Moo> 
kerjee  versus  Ramessur  Goopto,*^  reported  in 
Volume  II.,  Wyman's  Repons;  page  75. 

*The  iSth  September  i866. 

Present  ; 

The  Hon'ble  Sir  Barnes  Peacock,  /f/..  Chief  JusUcty 
and  the  Hon'ble  L.  S.  Jackson,  Judge. 


Jw^P 


Case  No.  1460  of  1866. 

Special  Appeal  from  a  decision  passed  by  thejudgetf 
East  Burdwanydated  the  24th  January  1860,  oMrm^ 
ing  a  decision  of  the  Deputy  Collector  of  ^oA- 
boodh,  dated  gth  September  1865. 

Nubokristo  Mookerjee  (Plaintiff),  AppeUant, 

versus 

Ramessur  Goopto  (Defendant),  Respondent. 
Baboo  Taruck  Nath  Sein  for  Appellaat* 
Baboo  Ashootosh  Dhur  for  Respondent. 

Peacock,  C.J. —It  appears  to  me  that  ail  thatcoeos 
after  the  words  "the  ap^al  is  dismissed  with  costs  "is 
not  part  of  the  decree  itself.  Substantially  it  is  to 
order*  with  reference  to  execution. 

Section  7A,  Act  X.  of  1K59,  says :  "  In  all  cases  of  suits 
for  the  ejectment  of  a  ryot  or  the  cancelment  of  a  leas^ 
the  decree  shall  specify  the  amount  of  the  arrear ;  md, 
i(  such  amount,  togfether  with  interest  and  costs  ol soit, 
be  paid  into  Court  within  fifteen  days  from  the  date  of 
the  decree,  execution  shall  be  stayed" — that  is,  that  die 
defendant  will  be  entitled  to  have  execution  stayed,  witb- 
out  any  order  of  the  Court,  if  he  pays  the  money  into 
Court  within  the  limited  period.  Hut  it  does  not  sty 
that  execution  shall  not  be  stayed  under  any  draio* 
stances,  either  by  the  Court  itself  or  by  the  Appellate 

Court. 

In  this  case  the  Appellate  Court  thought  it  right,  when 
it  admitted  the  appeal,  to  stay  the  executbn  of  the 
lower  Court.    By  the  decree  o!  the  Appellate  Court, 
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,  This  cas«  turns  upon  the  wording  of  sec- 
tion 52  of  the  Rent  Act,  Act  VIII.  of  1869, 
iSie  wording  of  which  is  precisely,  the'  same 
that  of  the  old  section  78  of  Act  X.  of 
859,  which  enacts  that,  jn  all  cases  of  suits 
the  ejectment  of  a  ryot,  the  decree  shall 
iipecify  the  amount  of  the  arrear  ;'and  if  such 
ItMOontv  together  with  ^interest  and  oosts  of 
jtoit,  be  paid  into  Court  within  fifteen  days 
i^^pm  the  date  of  the  decree,  execution  shall 
fb^ stayed.  Now,  in  the  case  which  has  been 
Inferred  to  in  Wyman's  Reports,  Sir  Barnes 
Peacock  distinctly  says,  in  considering  sec- 
tion 78  of  Act  X.,  which  then  applied,  and 
iMe  words  of  which  are  precisely  the  same  as 
Jhose  of  section  52  of  Act  VIII.  of  1859, 
=tiiat  the  ryot  is  entitled  to  have  execution 
Itayed  without  any  order  of  the  Court,  if  he 

teys•  the  money  into  Court  within  the  limit- 
period  ;  but  ft  does  not  say  that  execution 
I  dutll  not  be  stayed  under  any  circumstances 
\  ^tber  by  the  Court  itself  or  by  the  Appei- 
I  Itte  Court. 

We  tbtnk,  therefore,  under  that  ruling,  the 
Judge  had  discretion,  and,  looking  to  the 
\  circamstances  of  the  case,  we  think  that  he 
was  right  in  his  exercise  of  that  discretion. 

We  dismiss  the  appeal  with  costs. 

the  costs  of  the  appeal  have  become  part  of  the  amount 
to  be  paid  into  Q>urt  for  the  purpose  of  staying  the 
execution  of  the  decree. 

Itappears  to  me  that  the  words  which  come  after  "  the 
appeal  is  dismissed  with  costs  "  may- very  properly  be 
look«Nl  upon  as  an  ^rder.made  with  reference  to  the 
former  order  of  the  Court  staying^  the  execution.  The 
words  are :  *'  The  period  of  grace  allowed  by  section  78 
to  be  reckoned  from  that  date*— that  is  to  say,  in  order 
to  save  the  tenure,  the  costs  of  the  first  Court  and  of 
the  Lower  Appellate  Court  must  be  paid  within  the  pe- 
riod of  fifteen  days  from  the  date  of  the  decree  of  the 
Lower  Appellate  Court." 

I,  therefore,  think  that  this  appeal  must  be  dismissed 
with  costs. 

Jackson,  y, — I  am  of  the  same  opinion.  It  appears  to 
ne  that  the  msertion  in  the  decree  of  the  words  refer- 
red to  by  the  Chief  Justice  was  quite  a  superfluity.  The 
privilege  allowed  to  the  defendant  in  cases  of  this  na- 
ture to  stay  execution  of  the  decree  on  payment  of  the 
amount  due  with  costs  and  interest,  is  not  a  matter 
within  the  discretion  of  the  Judge.  It  is  allowed  abso- 
Intelv  by  the  terms  of  the  A6k,  se<5lioii  78.  Therefore, 
the  Judge's  stating  that  the  period  of  grace  specified  in 
that  section  is  to  commence  from  such  a  date,  instead 
of  such  a  date,  is  a  matter  beyond  his  authority.  It 
follows  the  oonstruAion  of  the  A<f^  itself.  1  am  not  pre- 
pared to  say  that  the  Judge  might  not,  in  the  exercise 
oC  his  appellate  jurisdu5tion,  if  he  thought  fit,  order  exe- 
cution to  be  stayed  for  a  still  further  period.  But  I 
shoukl  not  have  thought,  lookjng  to  the  nature  of  the 
defence  and  the  appeal  itself,  that  this  was  a  £ase  in 
which  the  Judge  would  have  exercised  such  a  discretion. 
In  any  view  o?  the  case,  however,  it  does  not  appear  t) 
ne  tliat,  in  this  case,  we  are  called  on  to  interfere  with 
the  ^ree  of  the.  lower  Court.  I,  therefore,  concur  in 
J  ^liQ  appeal  with  costs. 


The  3Pth  August  1872. 

Present : 

The  Hon -ble  F.  B.  Kemp  and  F.  A.  Olover, 

Judges. 

Application  under  Act  X3CVII.  oC  z86o^C|srti- 

ficate— Review. 

Cases  Nos.  122  and  133  of' 1872. 

Miscellaneous  Appeals  feom  an  order  pas.sed 
by  the  Judge  0/ thi  2;f^PergunnihSt  dated 
the  iSth  January  i8j2, 

Nissa  Bibee  stnd  aio'.hir,  Appellants, 

versus 
.  Abdoor  Rahman,  Respondent, 

Baboos  Doorga  Mohun  Doss  and  Sreenath 
Banerjee  for  Appellants. 

Mr.  J.  6'.  Rochfori  for  Respondent. 

An  appificatioa  for  a  certificate  under  Act  XXVli.  of 
1S60  having  been  rejected  on  the  ^^nad  that,  the  ap- 
plicant had  not  been  able  to  prove  his  relationship  ty  the 
deceased,  the  applicant  obtained  a  review  of  the  order, 
and  received  a  certificate  with  regard  to  a  share  of  the 
estate: 

Hbld  that  as  there  was  no  attempt  to  ;show  that  the 
applicant  had  been  in  ignorance  of  the  existence  Ot  the 
new  evidence  which  he  afterwards  had  recorded -before 
the  Judge,  or  how  it  was  that  that,  evide/ioe  w||3  -not, 
and  could  not  be,  produced  when  the  applicatioii  was 
first  heard,  the  review  was  improperly  granted,' and 
the  decision  thereon  must  be  reversed. 

Glover,  J. — These  are  applications  for  a 
certificate  under  Act  XX VII.  of  't86o  to 
recover  the  debts  due  to  the  esute  of  one 
Golam  Nubee.  The  petitioners,  appellants, 
Nissa  and  Amina,  are  the  daughters  of  Go- 
lam Nubee.  Abdoor  Ruhman;  th6  objector, 
styles  himself  the  first  cousin  of  Wahedoon- 
nissa,  the  step-mother  of  Nissa  and  Amina. 
It  appears  that  this  Wahedoonnissa,  on  the 
death  of  Golam  Nubee,  got  a  ce^ificate  and 
managed  the  affairs  of  the  property  until'  her 
death.  On  her  death;  the  present  applicants, 
her  step-daughters,  applied  for  a  certificate, 
and  were  opposed  by  Abdoor  Ruhman.  The 
Judge  awarded  a  certificate  to  Nissa  and 
Amina  with  regard  to  a  15-anna  share  of  the 
property ;  and  to  Abdoor  Ruhman,  inasmuch 
as  he  was  the  nearest  of  kin  to  Wahedoon- 
nissa, whose  share  was  one  anna,  the  judge 
considered  that  he  was  entitled  to  a  certificate 
with  regard  to  a  i-anna  share. 

The  question  which  we  have  to  decide  in 
this  appeal  is  whether  the  Judge  was  right 
in  admitting  the  application  of-  Abdoor 
Ruhman  to  review  of  judgment. 

It  appears  that,  on  a  former  occasion,,  his 
application  for  a  certificate  was  rejected,  and 
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a  certificate  granted  to  Nissa  and  Amina,  on 
the  ground  that  he,  Abdoor  Ruhman,  had 
not  been  able  to  prove  his  relationship  to 
Wahedoonnissa.  That  decision  was  passed 
on  the  1 8th  of  November  1871 .  In  Decem- 
ber of  the  same  year,  the  Judge  admitted  his 
previous  order  to  review,  and  found,  on  the 
evidence  then  adduced  by  Abdoor  Ruhman, 
that  his  allegation  of  relationship  to  Wahed- 
oonnissa was  made  out,  and  gave  a  certifi- 
cate in  proportion  as  we  have  above  stated. 

It  has  been  ruled  in  the  case  of  Nudar 
Chund  Bhooyah  versus  Rheedoy  Mundul,  to 
be  found  in  Volume  XVII.,  Weekly  Reporter, 
P&ge  4S^»  ^^^t  ^  Judge  ought  not  to  admit  a 
review  for  the  purpose  of  receiving  fresh 
evidence  in  a  suit,  until  he  is  satisfied  by 
legal  evidence  that  the  new  matter  was  not 
known  to  the  applicant  or  could  not  be 
adduced  by  him  when  the  decree  was  passed. 

Now,  in  this  case,  there  has  been  no 
attempt  made  to  show  that  Abdoor  Ruhman 
was  in  ignorance  of  the  existence  of  the  new 
evidence  which  he  afterwards  had  recorded 
before  the  Judge.  He  does  not  even  put  in 
any  verified  petition.  He  has  not  given  evi- 
dence himself,  nor  has  he  offered  the  evi- 
dence of  any  other  person  to  show  how  ic 
was  that  that  new  evidence  on  which  the 
Judge  relied  as  proving  his  relationship  to 
Wahedoonnissa  was  not,  and  could  not  have 
been,  produced  when  the  application  for  a 
certificate  was  first  heard.  We  have  looked 
through  the  record,  and  find  no  order  what- 
ever on  this  subject  on  the  part  of  the 
Judge.  He  must  have  taken  the  petition  of 
Abdoor  Ruhman  apparently  as  a  thing  of 
course,  and  recorded  the  evidence  adduced  by 
him  as  if  Abdoor '  Ruhman  had  a  perfect 
right  to  have  it  so  recorded.  Following  the 
rule  laid  down  in  the  decision  above  quoted, 
we  think  that  this  application  for  a  review  of 
the  order  passed  on  the  i8th  of  November 
1 87 1  was  improperly  admitted,  and  that 
Abdoor  Ruhman  must  revert  to  the  position 
which  he  held  before  the  decision  of  December 
1 87 1  was  passed,  and  that  posifion  was  that 
he  had  no  right  to  a  certificate,  inasmuch 
as  he  had  not  proved  his  relationship 
to  Wahedoonnissa.  That  being  so,  he  has  no 
locus  standi  in  the  present  case,  and  as  Nissa 
and  Amina  are  the  step- daughters  of  Wahed- 
oonnissa, and  as  the  property,  which  went  to 
her,  originally  belonged  to  their  father  Golam 
Nubee,  they  (and  they  alone)  are  entitled  to  a 
certificate  under  Act  XXVII.  of  1 860. 

The  order  of  the  Judge  is,  therefore,  modi- 
fied accordingly,  and  this  appeal  decreed  with 
costs. 


The  31st  August  1872. 

Present: 

The  Hon'ble  Sir  Richard  Couch.  Kt,  CU 
justice,  and  the  Hon'ble  W.  MarJO; 
yudge. 

Coatract-^Damages— Bought  and  sold  No1b» 

Parol  Evidence. 

Case  stated  for  the  opinion  of  the  E^ 
Court  under  se^ion  7,  A^  XXVI.  j 
1864,  by  the  First  Judge  of  the  Cmi^ 
Small  Causes  at  Calcutta. 

Howard  Clarton,  carrying  on  business  xaJk 
the  style  of  H.  Clarton  &  Co.,  Plaintil 

versus 

D.  K.  Shaw  and  P.  N.  Mitter,  canjio;  d 
business  under  the  style  of  D.  N.  Sh^ 
and  P.  N.  Mitter,  Defendants. 

Neither  party  was  represented  in  the  refff^ 
ence  before  the  High  Court 

In  a  suit  for  damage  sustained  for  breach  of  eJ 
tract,  where  the  Statute  of  Frauds  does  not  appl^iii 
there  has  been  an  interchange  of  bought  ud  id 
notes,  the  plaintiff  is  at  liberty  to  prove  by  pvul  en 
dence  the  existence  and  terms  of  a  contract  01  «Mel 
he  can  maintain  the  action.  ; 

There  may  be  a  complete  binding  contnu:!  i  H 
parties  intend  it,  although  bought  and  sold  D0«sfl| 
to  be  exchanged,  or  a  more  formal  contract  istok^ 
drawn  up.  I 

If  the  bought  and  sold  notes  do  not  agree,  H 
cannot  be  used  as  evidence  of  the  contract;  but  ■ 
fact  of  their  differing  and  not  being  retomcd  is IV 
conclusive  evidence  that,  at  the  conclusion  of  the  aeil 
tiations,  the  parties  did  not  agree. 

Ccue. — In  this  case,  the  plaintiff  saeddd 
defendants  for  damages  sustained  tbroB^ 
their  breach  of  contract  in  failing  to  deind 
certain  bales  of  jute. 

The  facts  of  the  case,  so  far  as  tfaej  vi 
material  for  its  decision,  are  the  following:-' 

1.  The  defendants  are  Hindoos. 

2.  Mr.  J.  K.  Moran,  who  acted  as  brote 
for  the  parties,  delivered  to  the  plamiiff  tha 
bought  note  marked  B,  and  to  the  de/eodiflU 
the  sold  note  marked  A,  which  documcntt 
were  received  and  retained  by  the  patiei 
respectively. 

2a.  Mr.  Moran  jnade  no  entry  of  the 
contract  in  his  broker'?  book. 

3.  Subsequently,  Mr.  Moran,  at  the  re- 
quest of  the  plaintiff,  obtained  from  rbc  <i^ 
fendants,  and  made  over  to  the  plaintiff,  ib« 
exhibit  marked  C. 

4.  The  first  two  parcels  of  jute  refcrreo 
to  m  exhibit  C  were  delivered  by  the  de- 
fendants on  board  ship  on  the  sy^*  ^^ 
were  paid  for  by  the  plaintiff  on  the  U^ 
January  last. 
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5.  On  the  25th  January,  the  plainliflF,  in 
his  letter  marked  £,  demanded  delivery  on 
that  day  of  250  more  bales  in  terms  of  the 
exhibit  C,  which  delivery  the  defendants, 
'  In  their  letter  of  the  same  date  marked  F, 
declined  to  give,  alleging  a  breach  of  con- 
tract on  the  part  of  the  plaintiff  in  not  having 
'  mt  once  paid  for  the  two  parcels  of  jute 

referred  to  in  paragraph  4. 

^       6.     An  attempt  was  made  by  the  plaintiff 

.fo  prove  that  the  defendants  had  subsequent- 

•iy  to  the  acceptance  of  the  notes  on  both 

sides,  accepted  and  ratified  the  contract  as 

I  expressed  in  the  bought  note  of  the  plaintiff. 

k'But  this  entirely  failed. 

The  case  coming  on  for  hearing,  the  de- 
!  fendants'  attorney,  among  other  pleas,  con- 
L  tended  that,  as  there  was  a  variance  between 
tthe  bought  and  sold  notes,  there  was,  in  fact, 
r  no  contract  between  the  parties,  and  that  the 
claim  should,  therefore,  be  dismissed. 

I  decided  the  case  against  the  plaintiff  on 
this  issue,  holding  that  as  the  bought  note 
L  gave  the  plaintiff  a  right  to  insist  on  delivery 
Von  board-ship,  while  the  sold  note  gave  the 
^'defendants  an  option  of  delivering  on  shore, 
t^e  variance  between  the  notes  was  material, 
r  and  there  was  consequently  no  contract. 
At  the  trial,  the  plaintiff  proposed  to  show 
bj  parol  evidence  what  the  contract  between 
the  parties  really  was ;  but,  as  I  was  of  opi- 
I  nion   that  the  fact  of  the   interchange    of 
bought  and  sold  notes  showed  it  to  be  the 
intention  of  the  parties  that  the  terms  of  the 
contract  should  be  reduced  to  writing,  and 
that  the  notes,  which  they  had  respectively 
*  accepted,  must  be  regarded  as  the  ultimate 
expression  by  each  of  his  several  intention 
as  to  what  the  terms  of  the  contract  which 
he  would  assent  to  should  be,  and  also  as  to 
what  they  had  been  made,  and  that   every 
thing  which  had  passed  between  the  parties 
through  their  broker  previously  could  only 
I    be  looked  upon  as  the  early  stages  of  the 
negotiation,  I  declined  to  admit  parol   evi- 
dence of  a  contract  which  was  not  contained 
in  the  notes. 

A  new  trial  was  applied  for  on  the  ground 
that  I  should  not  have  refused  to  receive  the 
parol  evidence  tendered ;  and  it  was  argued 
that,  as  it  is  admissible,  in  cases  falling  within 
the  provisions  of  the  Statute  of  Frauds,  in 
which  the  bought  and  sold  notes  are  found  to 
vary,  to  establish  the  contract  by  a  reference 
to  the  entry  in  the  broker's  book,  so  here,  in 
a  case  in  which,the  defendantsbeingHindoos, 
the  Statute  of  Frauds  does  not  apply,  ii  was 
competent  to  show,  by  the  parol  evidence  of 
the  broker  or  of  others,  what  was,  in  fact,  the 


contract  which  the  parties  intended  to  make 
for  themselves. 

In  support  of  this  view,  reference  was 
made  to  the  case  of  Seivewright  v,  Archibald, 
17  Q.  B.  115,  and  more  particularly  to  the 
elaborate  judgment  of  Mr.  Justice  Erie  in 
that  case,  as  showing  that  the  only  reason  for 
refusing  to  admit  parol  evidence  to  prove  the 
contract  ^here  bought  and  sold  notes  differ  is 
the  restriction  contained  in  the  Statute  of 
Frauds. 

1  have  given  that  case  my  careful  con- 
sideration. 

It  appears  to  me  that  the  learned  Judges 
in  that  case  do  not  decide  that  the  entry  in 
the  broker's  book  may  be  referred  to  in  case 
of  variance  between  the  notes,  but  that,  where 
there  is  an  entry  in  the  broker's  book,  that 
entry  is  itself  the  contract.  It  also  appears 
to  me  that  the  majority  of  the  Court  there 
held,  in  very  pointed  terms,  that  where  there 
is  no  entry  in  the  brokers  book,  there  the 
bought  and  sold  notes  are  themselves  the 
contract. 

Further,  if  Mr.  Justice  Erie  be  correct 
in  his  view  that  these  holdings  can  only  be 
considered  quite  sound,  if  we  interpret  the 
word  "  contract"  as  meaning  what  is,  to  some 
extent,  and  in  a  strictly  practical  point  of 
view,  the  same  thing,  viz,,  the  statutory  evi- 
dence of  the  contract  necessary  under  English 
law,  it  appears  to  me  that,  even  then,  and 
even  where  the  Statute  of  Frauds  does  not 
prevail,  bought  and  sold  notes  delivered, 
accepted,  and  retained  by  the  parties  cannot 
be  regarded  in  a  more  degraded  light  than  as 
the  expression,  reduced  into  writing  with  the 
consent  of  the  parties,  of  what  their  wishes 
and  intentions,  with  regard  to  the  intended 
contract,  were  at  the  last  stage  which  the 
negotiations  reached.  If  this  view  of  mine 
be  not  erroneous,  it  seems  to  me  that  varying 
bought  and  sold  notes,  accepted,  retained, 
and  acted  on,  amount  to  positive  evidence  of 
the  negative  fact  that,  at  the  conclusion  of 
the  negotiations,  the  parties  did  not  agree,  and 
thus  evidence  having  been,  in  fact  (though  un- 
necessarily as  far  as  any  statutory  provision 
is  concerned),  reduced  into  writing  by  the 
parties  themselves,  or  accepted  by  them  when 
so  reduced  by  their  agent,  no  parol  evidence 
is  admissible  to  contradict  them. 

There  is  surely  some  want  of  clearness  in 
the  argument  of  the  learned  dissentient 
Judge,  where  he  remarks  that  the  Court  must, 
accordinj^  to  the  view  of  the  majority  of  his  col- 
leagues, first  arrive  at  the  conclusion  that  there 
was  a  contract  before  it  can,  by  inspection  of 
the  terms  of  that  contract,  arrive  at  the  oppo- 

e 


4i6 


Civil 


THI     WSKXLY    RBPORTER. 


Rulings.  [Vol  XVH 


site  determination  that  there  had,  after  all, 
been  no  contract.  All  that  the  Law  of  Evi- 
dence requires  is  that  there  should  have  been 
an  intention  to  contract,  and  to  reduce  the 
terms  of  such  intended  contract  to  writing. 
This  will  be  sufficient  to  exclude  parol  evi- 
dence, and  then  the  Court,  by  inspection  of 
the  written  expression  of  their  intentions,  may 
conclude  that  the  parties  have  failed  to  carry 
out  those  intentions,  (Taylor  on  Evidence, 
p.  401,  Edn.  1868,  n.  2.) 

My  colleague,  Mr.  Thomson,  does  not  agree 
with  me  in  this  view,  but  considers  that,  for 
the  reasons  given  by  Erie,  J.,  in  the  case 
of  Seivewright  v.  Archibald  above  referred 
to,  parol  evidence  as  to  what  the  parties 
really  intended  to  be  their  contract  should  be 
admitted.  I  have,  therefore,  the  honor  to  sub- 
mit for  the  opinion  of  th9  High  Court  the 
following  points,  viz : — 

1st. — Whether,  on  the  facts  of  the  case  as 
set  forth  in  paras,  i — 6  of  the  foregoing  state- 
ment, it  was  open  to  the  plaintiff  to  prove  by 
parol  evidence  the  existence  and  terms  of  a 
contract  on  which  he  could  niaintain  the 
present  action  ? 

2nd, — Whether  bought  and  sold  notes 
materially  varying  are  not,  when  received 
and  retained  by  each  party,  as  has  been  stated, 
conclusive  evidence  that,  in  the  last  stage  of 
their  negotiations,  the  parties  did  intend  to 
make,  and  believe  themselves  to  have  made, 
a  contract,  but  failed  to  do  so  ? 

The  judgment  0/  the  High  Court  was 
delivered  as  follows  by— 

Couchy  C.y.—lt  being  stated  that  the 
Statute  of  Frauds  does  not  apply,  we  are  of 
opinion  that  the  plaintiff  was  at  liberty  to 
prove  by  parol  evidence  the  existence  and 
terms  of  a  contract  on  which  he  could  main- 
tain the  action.  In  Seivewright  v,  Archi- 
bald, a  memorandum  in  writing  of  the  contract 
was  necessary,  as  it  was  within  the  Statute 
of  Frauds;  and  Mr,  Justice  Erie's  opinion 
that  the  mere  delivery  of  bought  and  sold 
notes  does  not  prove  an  intention  to  contract 
in  writing,  and  does  not  exclude  other  evi- 
dence of  the  contract  in  case  they  disagree, 
was  in  accordance  with  that  of  the  other 
Judges.  Mr.  Justice  Patteson  says :  "  I 
consider  that  the  memorandum  need  not  be 
the  contract  itself,  but  that  a  contract  may 
be  made  without  writing ;  and  if  a  memoran- 
dum in  writing  be  afterwards  made  embody- 
ing that  contract,  and  be  signed  by  one  of 
the  parties  or  his  agent,  he  being  the  party 
to  be  charged  thereby,  the  Statute  is  satisfied ;  '* 
and  the   ground  of  his  judgment  is  that 


where  the  bought  and  sold  notes  are  the  oqI 
writing,  and  they  differ  materialij,  the  Suca 
is  not  satisfied.  Lord  Campbell  says : "  I  by  1 
means  say  that  where  there  are  boaghtai 
sold  notes,  they  must  necessarily  be  the  OM 
evidence  of  the  contract :  circumstances  ai 
be  imagined  in  which  they  might  be  usedi 
a  memorandum  of  a  parol  agreement"  ' 
♦  ♦  "  What  are  called  the  bought  and  si 
notes  were  sent  by  him  (the  broker)  toi 
principals  by  way  of  informatioa  tkat| 
had  acted  upon  their  instructions,  bataiij 
the  actual  contract  which  was  to  be 
upon  them. "♦♦♦"In  the  prescat 
there  being  a  material  variance  in  thef 
and  sold  notes,  they  do  not  constitute  al 
ing  contract;  there  is  no  entry  ia 
broker's  book  signed  by  him ;  and,  if 
were  a  parol  agreement,  there  being  no 
cient  memorandum  of  it  in  writing  i»r| 
part-acceptance  or  part- payment,  the 
of  Frauds  has  not  been  complied  with, 
agree  with  my  brother  Patteson  that 
defendant  is  entitled  to  the  verdict."  Ji 
There  may  be  a  complete  binding  ooM 
if  the  parties  intend  it,  ahhough  boo^ltfM 
sold  notes  are  to  be  exchanged,  or  a  atfl 
formal  contract  is  to  be  drawn  up.  Vk^ 
shown  by  Heyworth  v.  Knight,  Zl^h 
C.  P.,  298.  If  the  bought  and  sold  notes* 
not  agree,  they  cannot  be  used  as  cvida^ 
of  the  contract ;  but  ^e  cannot  agree 
the  first  Judge  that  their  differing  and 
being  returned  is  positive  evidence  that,J 
the  conclusion  of  the  negotiation,  the  parf 
did  not  agree,  the.  fact  being,  as  we  tlia 
that  the  negotiation  was  concluded,  and  M 
contract  made  before  the  notes  were  writwj 
and  they  were  sent  by  the  broker  to  w 
principals  by  way  of  information.  Tosg 
port  the  opinion  of  the  first  Judge,  it  wwi 
be  necessary  that  there  should  exist  a  c©^ 
torn  between  merchants  that  they  sbooM  fl* 
be  bound  until  regular  bought  and  sold  notes 
have  been  exchanged. 


The  31st  August  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  KL  C^ 
Justice,  and  the  Hon'ble  W.  Marltbj, 
Judge. 

Surety— Interest— Promissory  Note. 
Appeal  from  the  judgment  of  the  HonorM 
A.      G.      Macpherson,      exercising    '^J 
Ordinary  Original  Civil  Jurisdiction^/ 
the  High  Court. 
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iy  Prosonno  Roy  (one  of  ihe  Defendants), 

Appellant^ 

versus 

ibica  Churn  Bose  (Plaintiff),  Respondent. 

\t  AdvocaU'Gtneral  and  Mr,  Lingham 
for  the  Appellant. 

Mr.  Lowe  and  Mr.  Branson  for  the 
Respondent 

:re  a  creditor,  without  the  knowledge  of  the  sure- 
ts  from  the  principal  debtor  a  sum  on  account 
»t  in  excess  of  the  interest  then  due  on  a  pro- 
note,  without  anything  furtherappearingas  to 
itiofli  of  the  parties,  and  so  gives  time  to  the 
debtor,  he  thereby  discharges  the  surety  from 
on  the  promissory  note. 

*HZ  plaintiff  in  this  case  sued  to  recover 

of  Rs.  3,oai-io-8,  for  principal  and 

UfromCowar  BrojendernarainDeb  and 

ly  Prosonno  Roy,  on  a  promissory  note, 

19th  October  1870,  which  ran  in  the 

wing  terms : — 

'hree  months  after  date,  we  jointly  and  sever- 
pnoniise  to  pay  to  Baboo  Umbica  Churn  Bose 
ler  the  sum  of  Rupees  two  thousand  and 
ibundred  (Rs.  2,500),  for  value  received  as 
iirs,*  with  interest  at  the  rate  of  twenty-five 
cent,  per  annum. 

Kally  Prosonno  Roy. 

Brojendernarain  Deb. 

intiff  admitted  having  received  the  sum 
50  rupees  on  the  29th  of  January  1871  on 
UDt  of  interest,  which  he  credited  to  the 
ant.  He  denied  that  the  second  defend- 
was  surety  for  the  first  defendant. 
The  first  defendant  did  not  appear  to  the 
;  but  die  second  defendant,  the  appellant 
this  appeal,  contended  that  he  was  merely 
y  for  the  first  defendant;  and  as  the 
intiff  had  received  250  ^rupees  on  the 
January  from  the  first  defendant  on 
teoount  of  interest,  which  sum  represented 
Bterest  down  to  the  19th  March  1871,  with- 
Mt  the  knowledge  of  the  second  defendant, 
Kfid  as  that  sum  was  in  excess  of  the  amount 
•htch  was  then  due  for  interest,  the  plaintiff 
bad  thereby  given  time  to  the  first  defendant, 
Uid  could  not  have  sued  him  on  the  note 
K  any  time  between  the  29th  January  and 
flic  19th  March  1871.  He  contended  that 
by  so  doing  the  plaintiff  had  discharged  him 
IS  sarely  from  further  liability. 

The  judgment  of  Macpherson,  J.,  in  the 
Original  Court,  was  as  follows  : — 

Oil  the  evidence,  I  consider  it  clear  that  ihe 
defendant  Kally  Prosonno  Roy  was  through- 

*  Particulars  of  the  currency  tiotcs  follow. 


out  merely  surety,  and  that  the  plaintiff  was 
aware  of  that  fact  from  the  first.  The  only 
question  I  have  to  decide  is  whether  or  not 
Kally  Prosonno  Roy  is  discharged  as  surety, 
because  time  was  given  to  the  principal 
debtor  on  the  29th  of  January  1871,  as  Mi*. 
Marindin  contends  it  was.  The  promissory* 
note  is  dated  the  19th  of  October  1870,  and 
was  payable  three  months  after  date.  The 
evidence  is  (and  I  have  no  doubt  it  is  true)that, 
on  the  19th  of  January  1871,  which  was  the 
due  dateof  the  note,  the  plaintiff  called  on  the 
defendant  Brojendernarain  Deb,  and  was  told 
to  come  back  in  eight  or  ten  days  when 
interest  would  be  paid.  Accordingly,  on  the 
29th  of  January,  the  plaintiff  did  go  back, 
and  was  then  paid  the  sum  of  250  rupees  on 
account  of  interest.  Mr.  Marindin,  for  the 
defendant  Kally  Prosonno  Roy,  contends  that 
inasmuch  as  250  rupees  was  more  than 
was  actually  due  on  the  29th  of  January,  the 
plaintiff  by  accepting  it  practically  gave 
time  to  Brojendernarain  in  such  a  manner 
as  to  discharge  the  surety;  and  he  relies 
upon  the  case  of  Blake  v.  White,  i  Younge 
and  Collyer  420. 

In  the  present  case,  the  circumstances  are 
very  different  from  what  they  were  in  the 
case  of  Blake  v.  White.  In  that  case  there 
was  a  memorandum  in  writing,  showing  ex- 
pressly the  receipt  of  several  months'  interest 
in  advance,  and  by  the  memorandum  it  was 
also  agreed  that  the  interest  should  be  paid 
in  future  every  six  months  commencing  from 
a  certain  day  named.  Here  there  is  nothing 
of  the  sort ;  and  there  is  absolutely  no  new 
agreement  whatever  between  the  parties, 
beyond  such  as  is  evidenced  by  the  simple 
fact  that,  whereas  Rs.  150  was  the  amount 
due  for  interest  up  to  the"  19th  January, 
Rs.  250  were  received  by  the  plaintiff  on 
the  29th  of  January.  The  plaintiff  states 
that  he  never  promised,  and  was  never  asked, 
to  give  time,  and  that  the  extra  Rs.  100 
were  not  paid  to  him  then  in  consideration 
of  his  giving  further  lime;  and,  although, 
he  says,  he  received  the  whole  payment  of 
Rs.  250  as  on  account  of  interest,  he  says 
further  that  he  knew  that  the  whole  of  that 
sum  was  not  due,  but  that,  on  the  29th  Janu- 
ary, he  was  in  want  of  the  precise  sum  of 
Rs.  250,  and,  when  he  went  on  that  day  to 
Brojendernarain,  he  asked  him  if  he  could 
then  give  him  Rs.  250,  merely  in  conse- 
quence of  the  immediate  need  he  had  for 
that  sum.  The  interest  due  on  the  19th  of 
January  would  have  been  Rs.  150;  and, 
as  the  monthly  interest  is  Rs.  50,  by 
getting  Rs.   250  on  the  29th,  the  plaintiff 
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did,  in  fact,  get  that  which  was  equal  to  two 
months'  interest  in  advance.  But,  inas- 
much as  he  states  (and  there  is  nothing  to 
contradict  him)  that  no  calculation  was  made 
at  the  time,  and  nothing  was  said  about  the 
payment  of  interest  in  advance,  I  confess  I 
cannot  see  how  it  can  be  said  that  there  was 
any  agreement  which  now  prevents  the 
plaintiff  from  proceeding  against  the  surety, 
for  I  do  not  think  that,  by  accepting  the 
Rs.  250,  he  deprived  himself  of  the  right  of 
suing  the  principal  debtor.  The  defendants 
will  be  entitled  to  credit  for  the  amount 
which  the  plaintiff  has  received  as  interest, 
but  the  plaintiff  is  entitled  to  recover  against 
both  the  defendants. 

As  regards  the  manner  in  which  the  evi- 
dence of  the  plaintiff  on  cross-examination  has 
been  taken  down  with  regard  to  the  payment  of 
the  Rs.  250,  I  state  distinctly  that  the 
meaning  of  the  witness,  as  understood  by  me, 
was  that  the  Rs.  250  were  received  by  him 
with  knowledge  that  that  sum  was  more  than 
was  then  due  for  interest,  but  that  that  sum 
was  not  paid  on  any  calculation  that  it  was 
interest  which  was  due  for  two  months  in  ad- 
vance, or  for  any  other  time.  It  is  true  that, 
in  answer  to  a  suggestion  of  Mr.  Marindin,  the 
plaintiff  did  say  that  the  sum  received  would 
be  equivalent  to  interest  up  to  the  19th  of 
March ;  but  he  never  said  nor  meant  to  say 
that  there  was  any  calculation  made  at  the 
time,  or  that  the  amount  asked  for  was  the 
result  of  any  understanding  that  it  was  inter- 
est for  any  definite  time. 

The  surety-defendant  appealed  from  this 
judgment  on  the  following  grounds : — 

1st, — ^That  the  learned  Judge  ought  to  have 
held  that  the  demand  and  receipt  by  the 
plaintiff,  on  29th  January  1871,  from  the  first 
defendant,  by  way  of  interest  on  the  amount 
due  upon  the  promissory  note  of  a  sum  in 
excess  of  the  interest  then  due,  had  the  effect 
in  law  of  a  binding  agreement  to  give  the 
said  defendant  time  for  the  payment  of  the 
amount  secured  by  the  said  promissory  note, 
and  that  the  surety-appellant  was  thereby  dis- 
charged from  his  liability  upon  the  said  note. 

2nd. — That  the  learned  Judge  ought  to 
have  held  upon  the  evidence  that  the  sum  of 
Rs.  250  paid  by  the  first  defendant  to  plaintiff 
on  29th  January  1871  was  demanded  and 
received  by  the  plaintiff  as  interest  in  ad- 
vance upon  the  amount  secured  by  the  pro- 
missory note  up  to  the  19th  March  1871,  and 
that  such  demand  and  interest  had  the  effect 
in  law  of  a  binding  agreement  to  give  the 
said  defendant  time  for  the  payment  of  the 
amount  secured  by  the  said  promissory  note 


until  the  19th  March,  and  that  the  appellant 
was  thereby  discharged  from  his  liabi%  upon 
the  promissory  note. 

jrc/. — That  the   learned  Judge  ought  to 
have  held  upon  the  evidence  that  there  wu^ 
in  fact,  a  binding  agreement  between 
plaintiff  and  the  first  defendant  that  p 
would  give  such  defendant  time  for  the  pa] 
mentof  the  amount  secured  by  the  promt 
note ;  and  that  the  appellant  was  therebf  dis- 
charged from  his  liability  upon  the  note. 

4ih. — That  the  suit  ought  to  have  iKes 
dismissed  as  against  the  surety-defttdaaL 
with  costs. 

The    Advocate-General, — ^This    suit 
brought  by  plaintiff  against  two  persons, 
jendernarain  Deb  and  Kally  Prosonno 
The  suit  was  in  respect  of  a  promissory 
given  by  the  defendants  to  the  plaintiff  on 
19th  October  1870.     The  note  became  d 
between  the  19th  and  21st  January  167 
The  plaint  was  filed  on  the  ist  February  187 
about  a  year  after  the  note  became  due, 
alleges  that  the  time  for  payment  had  ela 
that  the  Rs.  2,500  had  not  been  paid, 
the  balance  of  interest,  Rs.  521-10-8 ;  bot 
the  plaintiff,  on  the  29th  January  i87i,rei 
from  the  defendants  Rs.  250  on  accoiat 
interest.     My  client,  Kally  Prosonno  ' 
was  not  aware  of  this  payment  of  interest 
excess  of  the  interest  then  due  by  Brojei 
narain  Deb,  the  principal  debtor.    I  c 
that  the  taking  of  such  interest  by  war 
anticipation  was  giving  the  principal  debi 
time,  and  that,  therefore,  the  action  against 
client,  the  surety,  is   barred.     The  leai 
Judge  seems,  upon  the  evidence  of  the  p 
iff,  to  have    arrived  at  the  conclusion  tlat 
when    the    Rs.    250    was   paid,  there 
nothing  certain  as  to  the  purpose  for  which 
was  paid.     I  think,  however,  that,  when 
received  the  money  as  interest,  he  must  ha' 
been  well  aware  for  what  purpose  it  was  paid. 
Mr.  Marindin,  in  the  Court  below,  had  cited 
Blake  v.  White  (i  Younge  and  Collyer4io). 
The  learned  Judge  is  right  that  that  case 
goes  a  little  beyond  the  present  case.   Bat 
there  is  a  case  (Greenough  v,  M'Clelland,30 
L.  J.,  Q.  B.,  1 5),  the  facts  of  which  are  very 
nearly  the  same  as  those  here,  except  thai,  in 
that  case,  the  interest  was  taken  twice — in  this 
only  once — and  in  which  it  was  held  that,  if 
one  maker  of  a  promissory  note  signs  as 
surety  only  for  the   other,   and  the  payee 
has   notice  of  this  when  he  takes  the  note 
as  security  for  money  advanced  to  the  prin- 
cipal, he  cannot  give  security  for  money  ad- 
vanced to  the  principal  without  the  consoU 
of  the  surety.    If  he  does,  the  surety  is  (to- 
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ftfged  in  equity,  although  the  payee  has 
rer  agreed  to  treat  him  otherwise  than  as  a 
ncipal  party  liable  upon  the  note.  In  the 
le  of  the  Oriental  Financial  Corporation  vs. 
mfend,  Gurney,  and  Co.  (7  L.  R.,  Chan- 
ly  Appeals,  142),  Lord  Hatherley,  L.C., 
M  that  the  holder  of  a  security  who 
^s  with  the  principal  to  give  time  to  the 
Mty,  by  so  doing  discharges  the  surety. 

In  the  time  of  Lord  Kldon,  in  the  case  of 
snitbee  vs.  Stubbs  (18  Vesey  20),  where 

creditor,  having  among  other  securi- 
a  bond  with  a  surety,  took  a  mortgage 
bm  the  principal  debtor,  and  agreed  to 
bdve  the  residue  by  instalments  secured  by 
Inaat,  &c.,  without  prejudice  to  any  secu- 
Ijf  he  now  held,  an  injunction  was  granted 

Piost  suing  the  surety.  The  cases  are 
imed  up  in  Story's  Equity  Jurisprudence, 
576,  para.  326.  In  2  Brown's  Chancery 
^ttes  578,  it  was  held  that  a  creditor  giving 
ilc  principal  debtor  further  time  for  pay- 
IjM&t  releases  the  surety.  Precisely  the 
e  doetrine  was  applied  in  Bonar  vs.  Mac- 
aid  (3  Clark's  H.  of  L.  226).  It  may 
said  that  i^  is  found,  as  a  matter  of  fact, 
was  no  agreement  to  give  time ;  but  I 
it  that  the  agreement  to  give  time  would 
ly  be  evidence  of  the  facts  before  the 
It.  If  he  gave  time,  the  surety  was  dis- 
ed.  Then  your  Lordships  must  not  for- 
ttiat  the  claim'  is  in  lieu  of  interest.  The 
y  was  received  by  the  plaintiff  for  past 
;ttest  and  future  interest  Suppose,  instead 
its  being  a  matter  between  two  gentlemen, 
vas  matter  between  two  Banks,  and  insol- 
cy  takes  place,  what  would  be  the  result  ? 
Mr,  Lingham  (on  the  same  side)  — In  the 
iwrer  Court,  when  the  case  of  Blake  vs. 
hTbite  was  referred  to,  it  was  objected  that 
■  was  not  a  decision  which  has  been  fol- 
poiwed  in  any  case.  In  answer  to  such  an 
pugiunent,  I  would  only  say  that  it  is  referred 
SifD  Id  White  and  Tudor  297,  Byles  on  Bills, 

£d  Smith.     Then  I  contend  that   here  we 
ve  all  the  elements  of  certainty  to  assume 
an  agreement. 

Mr.  Lowe  (contra). — The  question  in  this 
case  is  really  one  of  fact.  Your  Lordships 
ire  asked  to  say  that,  in  consequence  of  a 
iBxn  of  money  paid  by  plaintiff,  there  was  an 
agreement  by  the  plaintiff  to  give  three 
laonths  further  time.  I  submit  upon  the 
evidence  that  your  Lordships  cannot  come 
to  that  conclusion.  At  the  time  of  payment 
there  is  no  doubt  that  a  certain  sum  was  due 
bv  interest.  'About  that  time  the  plaintiff, 
b^ng  in  want  of  money,  applied  to  the  Roy 
defendant   for    Rs.    250.     Three    months' 
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interest  was  due  and  a  part  of  another  month. 
It  does  not  appear  upon  the  evidence  that  Roy 
paid  it  only  on  account  of  interest.  There 
is  nothing  to  show  upon  the  evidence  that 
there  was  anything  understood  between  the 
parties  that  it  was  a  payment  which  was  to 
extend  to  the  19th  August.  \ Conchy  C.J. — 
Th?  plaintiff  took  it  as  in  advance.]  There 
was  no  calculation  made  as  to  the  precise 
sum  then  due,  and  it  is  contended  that, 
inasmuch  as  the  money  was  received  on 
account  of  interest,  and  was  more  than 
the  interest  then  due,  your  Lordship? 
are  to  infer  that  there  is  a  binding  agree- 
ment. \Couch^  C.J. — It  is  not  neces- 
sary upon  the  authorities  that  we  should 
infer  that.  The  mere  fact  of  its  having  been 
received  as  interest  in  advance  would  prevent 
the  plaintiff  from  suing  the  principal.]  Can 
your  Lordships  say  upon  the  evidence  that 
he  received  the  money  as  interest  in  advance? 
\Couchy  C  J. — He  received  it  by  way  of 
anticipation.  It  is  clear  that  the  plaintiff 
did  not  iotend  that  any  portion  of  the  Rs.  250 
should  go  in  reduction  of  the  prin- 
cipal.] Could  your  Lordships  say  that  he 
received  it  by  way  of  anticipation.^  \_Couchy 
C.J, — Then  in  what  other  way  could  he 
have  received  \t}  He  did  not  receive 
it  as  a  loan.]  No;  he  says,  generally, 
he  received  it  as  interest.  The  case  of 
Blake  vs.  White,  referred  to  in  the  Court 
below,  is  quite  a  different  case  from  the  pre- 
sent. In  that  case  there  was  an  actual 
agreement  to  give  time,  and  there  was  also 
a  payment  of  interest  for  a  particular  period, 
and  the  time  was  specified.  Here  there  is 
no  time  specified  at  all.  {Couch^  C.J, — If 
the  time  could  be  ascertained,  it  is  not  neces- 
sary that  it  should  be  specified.]  Here  there 
was  no  agreement  except  what  is  inferred  from 
the  receipt  of  the  money.  The  case  in  the 
30  L.  J.,  which  was  contended  to  be  on  all- 
tours  with  the  present,  seems  to  me  to  be 
very  different. 

Mr.  Branson  (on  the  same  side). — The 
issue  is  a  mixed  issue  of  law  and  fact,  whether 
there  was  an  agreement  between  the  creditor 
and  principal  debtor  by  which  the  creditor 
bound  himself  to  give  the  debtor  time.  If  there 
was  any  agreement  by  which  the  creditor  gave 
the  principal  debtor  time,  that  would  dis- 
charge the  sureiy.  But  there  is  no  evidence 
of  any  new  agreement,  as  the  learned  Judge 
has  found.  It  is  clear  upon  the  evidence 
that  the«plaintiff  did  not  ask  for  Rs.  250 
as  interest.  He  simply  asked  for  Rs.  250. 
The  Advocate-General  has  contended  that, 
if   there  was   more   money    paid    than   the 
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interest  due,  the  plainttS  could  not  bring  his 
suit,  because  in  every  such  case  the  mere 
fact  of  such  payment  in  excess  was  proof  of 
payment  of  interest  in  advance  and  of  an 
agreement  by  which  the  creditor  has  bound 
himself  not  to  sue  the  principal.  In  the 
case  of  Blake  vs.  White,  there  was  an 
agreement  to  take  interest  on  a  given 
specified  date.  In  the  case  cited  from  the 
30  L.  J.,  the  question  was  not  raised. 
The  only  question  was  whether  the  surety 
was  discharged.  The  case  in  7  L.  R.,  Chan- 
cery Appeals,  also,  was  wholly  different.  In 
3  Merivale  278,  it  was  held  that  there  must 
be  time  given  by  a  positive  contract  to  dis- 
charge the  surety.  See  also  Ewin  vs.  Lan- 
caster (6  Best  and  Smith  571).  There  was 
no  agreement  in  the  present  case,  and  there 
is  no  authority  to  show  that  simple  payment 
gave  time  to  the  principal  debtor  so  as  to 
discharge  the  surety. 

T?i€  Advocate-General  (in  reply). — I  rely 
on  the  case  of  Blake  vs.  White,  and  on 
Tucker  vs,  Laing  (2  Kay  and  Johnson  745). 
The  matter  is  well  pui  in  2  White  and  Tudor. 
Mr.  Branson  seems  to  have  forgotten  that 
this  is  a  matter  of  law  and  fact.  It  seems 
to  me  that  the  learned  Judge  has  drawn  a 
wrong  inference  upon  the  facts. 

The  Court  took  time  to  consider.  The 
judgments  of  the  Court  were  delivered  as  fol- 
low on  the  31st  August  1872  : — 

Couch,  C.y. — This  suit  was  brought  on 
a  promissory  note  of  the  defendants  for 
Rs.  2,500,  dated  the  i9ihof  October  1870,  and 
payable  three  months  after  date,  with  interest 
at  24  per  cent,  per  annum;  and  the  plaint 
stated  that  the  plaintiff,  on  the  29th  January 
1871,  received  from  the  defendant  Rs.  250 
on  account  of  interest.  The  defence  was 
that  the  note  was  made  by  the  appellant  as 
surety  for  the  other  defendant  with  the  know- 
ledge of  the  plaintiff,  and  that  the  Rs.  250, 
which  the  plaintiff  alleged  that  he  received  as 
interest,  was  in  excess  of  the  interest  then 
due, and  was  given  to  and  taken  by  the  plaintiff 
without  the  knowledge  or  consent  of  the 
appellant,  and  thereby  the  appellant  became 
discharged.  The  plaintiff,  in  his  evidence, 
said  that  he  went  to  the  first  defendant,  the 
principal,  on  the  19th  January,  and  was  told  by 
him  that  he  would  pay  interest  a  week  or  ten 
days  afterwards,  and,  on  the  29th  of  January, 
the  first  defendant  paid  him  Rs.  250  for  in- 
terest ;  that  he  made  no  application  for  pay- 
ment to  the  appellant;  that  the  Rs.«25o  was 
more  than  what  was  due  for  interest  then; 
that  it  represented  the  interest  which  would 
be  due  up  to  the  1 9th  of  March ;  that  he  first 


applied  to  ihe  appellant  for  payment  in  Se| 
tember  1871.     He  also  said  that,  on  the 
he  was  paid  the  Rs.  250,  or  two  or  three 
before  that,  the  first  defendant  told  him 
the  appellant  joined  in  the  note  for  bis 
commodation;  and  Mr.  Justice  Macphei 
has  found  that  he  was  aware  from  the  first 
the  appellant  was  merely  a  surety.     In 
to  questions  by  the  Court,  he  said :  *'  I 
ceived  the  Rs.  250  on  account  of  imeTcst 
I  simply  asked  him  to  pay  on  accoont  of 
terest,  and  he  gave  me  that  amoant, 
gave  him  credit  for  \C* 

The  rule  that,  if  a  creditor  enters  iato 
binding  contract,  the  effect  ot  which  willfae4 
give  further  time  to  the  debtor,  witboot 
suiting  the  surety,  the  surety  will  be  thei 
discharged  (and  it  is   immaterial   that 
further  time  was  given  in  consequence  of 
inability  of  the  debtor  to  pay,   or  that 
injury  could  thereby  accrue  to  the  si 
was  laid  down  by  Lord  Loughboroagh 
Rees  vs.  Berrington,  2  Ves.,  Jun.,  540, 
Lord     Eldon     in     Samuell     vs.     Ho^ 
3  Mer.    272.      It  has  been  followed  in 
Courts  both  of  Equity  and  Common  Law 
many  cases  which  are  mentioned  in  the  nolel 
Rees  vs.  Berrington  in   2  Tudor's  * 
Cases  in  Equity  822,  and  must  be 
by  this  Court. 

It  was  argued   by  Mr.  Branson  for 
plaintiff  that  there  was  no  binding 
to  give  time,  as  if  this  meant  an  express 
tract ;  but  a  contract  need  not  be  expn 
I  in  writing  or  by  words  to  be  binding.    A  ts 
I  or  implied  contract  inferred  from  the  acts 
1  the  parties  is  equally  binding  as  an  exprcsi^ 
>  one.     The   facts  of   the   c^se  in   Blake  n^ 
i  White,  I  Y.  &  C.  Exch.Cas.  420,  are  no  doub^' 
different  from  the  facts  of  the  present  case:btrt 
the  law  laid  down  by  Lord  Lyndhnrst,  thet 
Lord  Chief  Baron,  is  clearly  applicable.    Bt 
says  at  page  426:  "  But  the  question  is,  whe- 
ther time  was  not  given  to  the  ist  of  Jana-  ' 
ary  1819,  upon  a   valuable   consideration? 
The  fact  is  admitted  that  the  obligee  received 
interest  up  to  that  time  in  the  monih  of  Octo- 
ber preceding.  Could  he,  then,  in  the  inierim, 
have  been  allowed  by  a  Court  of  Equity  to 
bring  his  action  on  the  bond  }  1  think  not.  It  is 
admitted  that,  in  the  case  of  a  principal  only, 
without  a  surety,  if  the  debtor  had  given  six 
months'  interest  in  advance,  a  Court  of  Equi- 
ty would  interfere  to  stop  the  action.    If,  in 
such  a  case,  the  time  for  payment  of  the  in- 
terest could  be  explained  consistently  with 
the  action,  that  would  alter  the  state  of  the 
case;  but,  if  it  appeared  simply  that  six 
months'  interest  had  been  given,  what  could 
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imagination  suggest,  but  a  contract  ipsis- 

is  verbis,  that  the  creditor  could  not  sue 

that  time  ?  Besides,  the  interest  being  paid, 

lid  a  Court  of  Equity  endure  that  the 

litor  should  put  that   interest   into   his 

tet,  and  next  day  sue  for  the  principal  ? 

If  that  be  so  as  between  the  principal 

or  and  the  obligee,  the  same  principles 

^  a4)ply  to  the  surety.     The  question  here 

firiiether  the  party  did  not  preclude  himself 

"  suing  on  the  bond,  by  receiving  by  an- 

ilioQ  the  interest  due  between  October 

January.     The  shortness  of  that  period 

"3t  aflfect  the  question.     Taking  even  an 

s  interest  in  the  same  manner,  if  it  were 

habit  to  reckon  interest  by  hours,  would 

attended  with  the  same  consequences. 

'  I  the  present  circumstances,   I   must 

this  injunction." 

\  judgment  was  not  founded  upon  the 

irandum  in  writing  to  which  Mr.  Jus- 

Macpherson  alludes  as  distinguishing 

case  from  Blake  w.  White,  for  Lord 

idburst  in  the  previous  page  speaks  of  it  as  a 

'  agreement  to  give  time  without  any  con- 

ition,  which  would  not  prevent  the  cre- 

from  successfully  prosecuting  his  action 

;w,    **  But  the  question  is,"  he  continues 

ove  quoted. 

.Jotting  the  most  favorable  construction  up- 

Ihcp  laintiff's  evidence,  and  allowing  that 

'R8.  250  were  not  paid  on  any  calculation 

it  was  interest  which  was  due  for  two 

iths  in  advance  or  for  any  other  time,  it 

fact  that  interest  was  received  by  antici- 

lon,  and  the  time  for  which  it  was  received 

I  a  matter  of  simple  calculation.     I  think 

is  clear  that,  under  those  circumstances,  a 

'»iirt  of  Equity  would  have  interfered  to 

•>  the  plaintiff  from  suing  the  first  defend- 

until  the  time  which  was  covered  by  the 

lyment   in    advance   had    expired.     The 

JBliff  bound  himself  to  give  further  time, 

the  appellant  was,  therefore,  discharged 

I  his  liability  on  the  note. 

The  decree,  so  far  as  it  applies  to  the  ap- 
Pf»aiit,  should  be  reversed,  and  the  suit  be 
«sinis»d  as  against  him  with  costs ;  and  the 
JMts  of  the  appeal  should  be  paid  by  the  re- 
;<K)ndem. 

Markby,  7.— In  this  case  I  do  not  think 
tt  accessary  10  examine  the  facts  at  length. 
« is  admitted  that  the  principal  debtor  paid 
«wc creditor,  at  the  creditor's  request,  on 
"«  19th  of  January,  a  sufficient  sum  to 
!^?  "^^/^^terest  upon  the  debt  up  to  the 
^  .  A?^ ;  and  it  seems  to  me,  with  the 
SnS  T  .  ""^^^^  ^or  the  opinion  of  the 
•wued  Judge  wbodecidedthiscaseinthe  first 


I  instance,  that  it  is  impossible  to  avpid  infer- 
ring from  that  an  undertaking  that  the  creditor 
will  not  sue  the  principal  debtor  during  that 
;period.  I  do  not  discuss  this  part  of  the 
case  further,  because  it  has  been  clearly 
shown  by  the  Chief  Justice  that  the  case  of 
Blake  vs.  White  distinctly  lays  down  that  we 
ought  to  infer  this. 

But  then  comes  the  question  (and  it  is 
one  which,  from  the  way  in  which  the  case 
was  there  decided,  was  not  considered  in  the 
first  Court)  what  effect  has  this  giving  of 
time  upon  the  engagement  of  the  surety? 
Giving  time  to  the  principal  debtor,  though, 
as  a  general  rule,  it  discharges  the  surety^ 
does  not  alway!  do  so  (see  Green  vs.  Wynn, 
7  L.  R.,  Eq.,  28  ;  S.  C,  on  appeal  (4  L.  R., 
Ch.  App.,  204),  and  the  question  "we  have 
to  decide  is  whether  we  ought  to  infer  in 
this  case  from  the  receipt  of  interest  such  a 
giving  of  time  as  would  discharge  the  surety. 
There  was  no  intention  to  discharge  him,  and 
we  can  only  give  the  surety  his  discharge  if 
it  is  necessary  to  do  so  in  order  to  do  justice 
between  the  parties. 

For  these  reasons  it  appears  to  me  neces- 
sary to  examine  very  carefully  the  grounds 
upon  which  the  surety  is  discharged  when 
he  is  discharged.  Now,  the  most  recent  case 
on  the  subject  to  which  we  have  been  re- 
ferred is  that  of  the  Oriental  Financial  Cor- 
poration vs, Overend,  Gurney,  and  Co.;  and  as 
this  case  has  been  argued  on  both  sides  en- 
tirely upon  the  principles  of  English  law, 
knd  as  that  case  was  decided  by  very  high 
authority,  our  decision  would  ordinarily  be 
governed  by  it. 

In  that  case  it  is  laid  down  as  the  true  ex- 
planation of  law  to  be  applied  in  such  cases, 
that  '*  if  you  agree  with  the  principal  to  give 
him  time,  it  is  contrary  to  that  agreement 
that  you  should  sue  the  sure.ty,  because  if 
you  sue  the  surety,  you  immediately  turn 
him  upon  the  principal,  and  therefore  your 
act  breaks  the  agreement  into  which  you 
have  entered  with  the  principal."  And 
then  it  is  added  that  it  is  plain  that 
this  is  the  right  explanation  of  the  law, 
because  *'  it  is  competent  to  the  creditors  to 
reserve  all  their  rights  against  the  surety,  in 
which  case  the  surety  is  not  discharged ;  and 
for  this  reason,  that  the  contract  made  with 
the  principal  is  then  preserved,  because  the 
creditors  have  engaged  with  the  principal 
not  to  sue  him  for  a  given,  time,  but  subject 
to  the  proviso  that  the  creditor  shall  be  at 
liberty  to  sue  the  surety,  and  so  turn  the 
surety  upon  the  principal  without  any  breach 
of  the  engagement  with  the  principal ; "  and. 
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at  end  of  the  judgment,  it  is  said  :  ''  The  de- 
fendants would  have  freed  themselves  from 
all  difficulty  whatever  by  reserving  their 
rights  against  the  plaintiffs.' 

Now,  if  this  be  the  true  ratio  legis,  I 
should  certainly  feel  difficulty  in  saying  that 
the  surety  was  wholly  and  absolutely  dis- 
charged by  the  acceptance  of  interest  in 
advance  from  the  principal.  An  undertaking 
by  the  creditor  not  to  sue  the  principal 
debtor  during  the  period  in  respect  of  which 
interest  has  been  paid  is  implied,  because 
otherwise,  as  LfOrd  Lyndhurst  points  out  in 
Blake  vs»  White,  the  injustice  would  follow 
that  the  creditor  might  put  the  interest  into 
his  pocket,  and  next  day  su4  the  principal. 
Bat  we  are  asked  to  infer  from  the  acceptance 
of  interest  in  advance,  not  only  a  suspension 
of  the  right  to  sue  the  principal,  but  an  abso- 
late  discharge  of  the  surety.  Now,  if  (as  it 
seems  to  be  put  in  the  Oriental  Financial 
Corporation  z'^.  Overend,  Gurney,  and  Co.) 
the  creditor  was  prevented  from  suing  the 
surety^  only  because  his  so  doing  would  be  a 
breach  of  the  contract  with  the  principal,  it 
seems  to  me  that  the  only  inference  which 
in  reason  or  justice  could  be  made  would 
be,  not  that  the  surety  was  discharged  alto- 
gether, but  that  the  right  to  sue  him  was 
suspended  for  the  same  period  as  the  right 
to  siie  the  principal  w^s  suspended,  so  that 
the  surety  might  not,  by  being  sued  during 
thftt  period,  be  turned  upon  the  principal. 

But  on  a  reference  to  some  of  the  earlier 
authorities,  most  of  which  are  quoted  and 
recognized  in  the  Oriental  Financial  Corpo- 
ration vs,  Overend,  Gurney,  and  Co.,  I  am 
satisfied  that  the  rule  of  law  by  which  the 
surety  is  discharged  does  not  rest  exclusively 
on  a  consideration  of  the  rights  of  the 
principal  debtor,  but  upon  a  consideration  of 
the  rights  of  the  surety  himself.  It  seems 
to  me,  in  the  first  place  (I  say  it  with  the 
greatest  deference),  that  the  judgment  in  the 
Oriental  Financial  Corporation  vs,  Overend, 
Gurney,  and  Co.  does  not  quite  correctly  state 
the  opinion  of  Lord  Cranworlh  in  Owen  vs, 
Homan.  What  Lord  Cranworth  said  was 
not  simply  that  the  rights  against  the  surety 
could  be  reserved,  but  that  he  thought  **  it 
must  be  competent  for  a  creditor  to  contract 
with  his  principal  debtor  to  give  him  time, 
so  far  as  he  can  lawfully  and  effectually  do 
so  without  prejudicing  his  right  against  the 
surety."  This  was  said  by  way  of  protest 
against  an  opinion  which  appears  to  have 
been  expressed  by  Lord  Truro  in  the  Couri 
below  that  a  creditor  could  not  reserve  his 
rights  against  the  surety.     But  the  observa- 


tions   and    counter-observations   of    tk 
learned  Judges  must* be  taken  with  ref^c 
to  the  sort  of  reservation  which  had  acti 
been  made  in  that  case.     The  contract! 
which  time  was  given  in  that  case  piovit 
that  nothing  therein  contained  should 
charge    the   sureties,   but    whilst  proric 
that  the  creditor  would  not  take  any  pt 
ings  against  the  principal  during  the 
specified,  these  important  words  were 
''  except  at  the  instance  or  request  of 
sureties."     It  was,  therefore,  not 
reservation  of  the    creditor's  right 
the  surety^  but  a  reservation  of  their 
rights — the  right  of  the  creditor  to 
the  surety  to  pay  the  debt,   and  the  rii 
the   surety   to  compel  the  creditor  it 
time  to  sue  the  principal  debtor. 

This  at  once  suggests  a  doubt  wb^berj 
principle  on  which  the  surety  is  disci 
correctly,  or  at  any  rate,  fully  stated  id 
Oriental  Financial  Corporation  vs,  0\ 
Gurney,  and  Co.,  and  I  think  the  very 
ties  referred  to  in  that  judgment  do 
troduce  another  and  a  very  ianporuiit 
ment.  I  find  that  in  Oakley  vs.  Pjisi 
Lord  Lyndhurst  says :  **  The  principle «^i 
is  this,  that  where  a  cr^itor  gives  n 
ihe  principal,  there  bein^  a  surety, 
any  communication  with  the  sureij. 
without  the  consent  of  the  surety,  il 
charges  him  from  liability,  because  it 
him  "  (i*.  <f.,  the  surety)  *'in  a  new  im 
and  exposes  him  to  risks  and  coatingei 
which  he  would  not  otherwise  be  liable  H 
and  the  Master  of  the  Rolls  had  pv«< 
similar  reason, namely,  that  ihe  surety  istl 
by  prejudiced.  And  so  in  another  cts^j 
which  the  Lord  Chancellor  reMs— Sa*J 
vs.  Howarth— Sir  William  Gram  says:  '" 
suretv  is  held  to  be  dischar»-ed\  for  this 
son,  because  the  creditor  by  so  giving 
to  the  principal  has  put  it  out  of  the  ^ 
of  the  surety  to  consider  whether  he 
have  recourse  to  his  remedy  against  the |>»»* 
cipal  or  not,  and  because  he,  in  fact,  cannot 
have  the  same  remedy  against  the  priocip« 
as  he  would  have  had  under  the  origifl» 
contract." 

The  principle  is  exolained  in  the  saffle 


way  by  Mr. 
Foster,  25  L.  ^ 


ustice  Williams  in  Strong  w- 
.,  C  P.,  Ill,  where  he  sajs- 
"The  surety  has  a  right  to  say  to  iheprincip 
creditor,  *  I  have  reason  to  believe  that  the 
debtor  is  in  insolvent  circumstances.' J^" 
should  sue  him,  or  allow  me  to  dosoinpflr 
name.*  Then  if  the  principal  creditor  sajdi 
a  cannot  sue  him,  because  I  have  bouna 
myself  to  give  him  time,'  that  would  discharge 
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t  surety,"  and  this  explanation  was  adopted 
the  Court  of  Queen's  Bench  in  Pooiey  vs, 
irradine*  26  L.  J.,  Q.  B.,  160. 
These  cases  put  the  principle  upon  a  very 
^  and  intelligible  basis,  that  the  surety 
ifischarged,  not  only  because  the  principal 
ijbtor  would  be  prejudiced  by  proceeding 
^Qst  the  surety,  but  because  the  surety  is 
|l^adtced  by  the  loss  of  his  right  to  proceed 
Ifl^t  the  principal  debtor ;  and  this  fully 
llOOrds  with  the  opinion  intimated  in  Owen  vs, 
jbman,  namely,  that  if  with  the  assent 
I  the  principal  debtor  this  right  of  the 
is  reserved  by  the  creditor,  then  the 
y,  not  being  prejudiced,  is  not  dis- 
ed. 

;i  I  do  not  of  course  mean  to  say  that  the 
inciple  exactly  as  stated  in  the  case  of  the 
^^tal  Financial  Corporation  vs.  Overend, 
rvney,  and  Co.,  has  not  been  so  stated  by 
.er  authorities.     It  is  so  stated  in  a  note 
Lewis  vj.  Jones,  4  B.  and  C.  515,  which 
frequently  qaoted,  and  by  Lord  Eldon  in 
lish  vs,  Darley,  2  B.  and  P.  61,  and  it  is 
be  found  in  various  text  books.    Nor  can 
re  be  any  doubt  whence  this  statement  of 
principle  has  been  derived.     It  Is  almost 
^Uteral  translation  of  a  passage  in  the  D^est 
Justinian :   Quod  dictum  est\  si  cum  reo 
^um     sit     ul     non    pitatur,     fidejussori 
§H0que    competere  exceptionem ;  propter   rti 
\pnonam  placuit   me   mandcUi  judicio  con- 
mmatur  (Digest   Lib.  IL,  Tit.  XIV.,  32). 
And  as  to  this  it  is  further  said :  Debitoris 
teuKStntio    fidejussoribus  proficiet,    nisi   hoc 
Qiium  est  ut  duntaxat  a  reo   non  petatur  ; 
d  fidejussor e  petatur;  tunc  enim  fidejussor e 
exuptione  non  utetur  (par.  22  of  the  same 
title).    But    this    is    said    of     a    contract 
-wholly  different  from  a  contract  of  surety- 
ship.   The   creditor   here   alluded    to    was 
under  no  obligation  to  pursue  the  remedies 
qI  the  surety  against  the   principal  debtor, 
«>d  was  not,  therefore,  bound  to   pay  any 
regard  10  the  rights   of  the   surety   in   his 
arrangements  with  the  principal  debtor.     If, 
therefpre,  the  creditor  gave  time  to  the  prin- 
cipal debtor,  the  surety  could  originally  take 
OjO  advantage  of  it,  but  afterwards  he  was 
albvved  10  do  so  propter  rei  personam  y  i,  e., 
for  th^  sake  of  the  principal  debtor,  because 
otherwise  the  principal  debtor  (reus)  would 
he  prejudiced ;  for  should  the  soirety  be  sued 
hy  the  creditor,  he  would  then  be  able  to  sue 
^hc  ptincipal  debtor  at  once,  though  the  time 
given  had  not  expired.     But  if  the  rights  of 
"ie  creditor  to  sue  the  surety  had  been  re- 
served in  the  contract  to  give  time,  then  as 
lae  principal  debtor  could  not  complain,  so 


neither  could  the  surety,  and  the  surety  was 
liable  just  as  before.  This  is  no  doubt  ex- 
actly the  principle  laid  down  in  the  Oriental 
Financial  Corporation  vs.  Overend,  Gurney, 
and  Co.,  but  it1s  applied  to  a  transaction  of  an 
essentially  different  kind,  and  with  a  wholly 
different  result,  namely,  that  the  remedy 
against  the  surety  is  not  extinguished,  but 
suspended. 

Bearing  in  mind  and  applying  the  princi- 
ple as  it  is  explained  in  Samuell  vs. 
Howarth,  and  Strong  vs.  Foster,  and,  I  must 
say,  as  it  seems  to  me,  though,  perhaps,  not 
quite  so  clearly  in  Oakley  vs.  Pasheller  also, 
there  is,  I  think,  little  difficulty  in  disposing 
of  the  present  case.  The  creditor  had  ac- 
cepted interest  in  advance  from  the  principal 
debtor,  and  he  had  thereby,  not  only  put  it 
out  of  his  own  power  to  sue  the  principal 
debtor  for  a  certain  period,  but  had  also  put 
the  principal  debtor  in  a  position  in  which  it 
would  be  a  hardship  that  he  should  be  sued 
by  any  one  at  all  during  that  period.  But 
though  all  that  the  principal  debtor  could 
require  us  to  say  upon  this  would  be  that 
the  rights  of  the  surety  against  him  should 
also  be  suspended,  the  surety  could  not  be 
thus  satisfied.  The  creditor  has  no  right  to 
put  the  surety,  without  his  consent,  in  a 
position  in  which  he  cannot  exercise  his 
rights  against  the  principal  debtor  at  any 
time  he  chooses  to  do  so.  Nor  can  we  say 
the  rights  of  the  creditor  against  the  surety 
are  reserved.  A  simple  reservation  of  the 
rights  of  the  creditor  would  not  be  sufficient. 
The  surety's  rights  must  also  be  reserved. 
But  that  is  excluded  by  the  acceptance  of 
interest,  for  no  one  would  pay  interest  in 
advance  unless  he  was  secure  against  being 
sued  either  by  the  creditor  or  the  surety. 
The  surety,  therefore,  whose  rights  have 
been  interfered  with  by  the  voluntary  act  of 
the  creditor,  without  his  consent,  has  a  right 
to  say  that  he  is  discharged. 

It  may,  perhaps,  appear  unnecessary  for  me 
to  have  discussed  this  case  at  so  great  a 
length,  seeing  that  I  arrive  ultimately  at  the 
same  conclusion  as  the  Chief  Justice.  It 
must,  however,  be  acknowledged  that  the 
case  before  us  is  a  striking  example  of  the 
serious  consequences  of  ignorance  upon  this 
subject;  and  as  the  law  upon  it  is  not  very 
easy  to  discover,  I  have  thought  myself  justi> 
fied  in  making  this  endeavor  to  ascertain 
how  it  reailv  stinds. 
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'    The  2ist  August  1872. 

Present : 

The  Hon  ble  Sir  Richard  Couch,  A7.,  Chief 
Justicey  and  the  Hon'ble  W.  Markby, 
Judge. 

Act  V.  of  x866— Promissory  Note— Considera- 
tion—Amendment  of  Plaint— Principal  and 
Assent 

Appeal  from  the  judgment  of  the  Hon  hie 
A.  G.  MacphersoHy  exercising  the  ordi- 
nary original  civil  jurisdiction  of  the 
High  Court. 

C.  W.  Joseph  (PlaintiflF),  Appellant, 

versus 
E.  R.  Solano  (Defendant),  Respondent. 

Mr.  Lowe  and  Mr.  Fergussen  for  the 

Appellant. 

Mr.  Jackson  for  the  Respondent. 

In  a  suit  under  Act  V.  of  1866,  on  a  promissory  note 
part  of  the  consideration  for  which  was  leg^al  and  part 
•  illegal,  HELD  {per  Couch,  CJ.,)  that  plaintiff  could 
not  sue  on  the  note,  but  that  he  mij^ht  amend  his  plaint, 
and  recover  so  much  of  the  consideration  as  was  not 
illenl. 

The  aflfreeing  not  to  enforce  a  contract  which  is  void 
for  illegality  is  an  illegal  consideration,  and  the  contract 
is  void. 

An  agent  who  has  sold  goods  for  his  principal,  and 
received  the  price  is  bound  to  pay  it  over  to  his  princi- 
pal, although  the  contract  of  sale  is  illegal  and  void. 

The  facts  of  this  case  are  set  forth  in  the 
judgment  appealed  against,  which  was  as 
follows : — 

Macpherson,  J. — This  action  is  brought 
on  two  promissory  notes  given  by  the  defend- 
ant to  the  plaintiff.  The  connection  be- 
tween these  parties  began  in  July  last,  when 
the  defendant  entered  into  an  agreement  to 
take  die  plaintiff's  horse  "  Bridesmaid  "  on 
what  are  called  "  racing  terms."  That  agree- 
ment was  reduced  into  writing,  and  is  set 
out  in  the  2nd  paragraph  of  plaintiff's  written 
statement.  It  was  further  arranged  that 
"  Bridesmaid  "  should  be  trained  by  Joseph, 
and  that  Joseph  should  charge  Rs.  60  a 
month  for  training  her.  Shortly  after,  five 
other  horses  belonging  to  the  defendant  were 
made  over  to  the  plaintiff  to  be  trained. 

Race  meetings  took  place  at  Barrackpore 
and  Sonepore  at  which  some  of  the  defend- 
ant's horses  ran,  and  at  which  others  were 
present.  After  the  Sonepore  meeting,  and 
after  the  parties  had  returned  to  Calcutta, 
the  defendant  on  the  22nd  of  December  1871 
gave  to  the  plaintiff  a  document  which  is 
called  a  mortgage  of  his  horses,  in  which  he 
says :  "  As  security  for  the  payment  by  me 
to  you  of  the  following  sums,"  and  there  are 
set  out  five  items  (one  of  which  is  ''  balance 


of  bets  and  lotteries.  Rs.  1,149  ")  ^fe»c*»  make 
a  total  of  Rs.  4,456;  ''and  in  consideratkn 
of  your  advancing  on  my  account  the  sam 
Rs.   2,550  as   deposit  in  the  matter  of 
reference  from  Meerut,  and  also  sach  fart! 
sums  (not  exceeding  in  the  whole,  taget 
with  the  sums  above-mentioned,  the  sum 
Rs.  10,000)  as  may  be  necessary  to  pay  for 
entrances,  I  hereby  declare  that  yoa  shall 
from  this  date  hold    my  five  race  horses— 
'Rising     Star,'     '  Velona/    'Pirate/    'Suff- 
man,'  and  '  Sultan  ' — as  mortgagee  in 
sion  thereof,  and  I  hereby  charge  the 
horses  with  the  payment  at  the 
of  one  week  after  th*e  last  race  of  the 
Calcutta  Race  Meeting  of  all  moneys  5  (ao^ 
exceeding  as  aforesaid)  at  that  period  dot 
by  me  to  you,  and  I  authorize  3roa,  in 
event  of  my  making  default  in  the  pajc 
of  such  moneys  at  the  time  aforesaid,  to  sel 
the  said  horses,  or  any  of  them,  either  bf 
public  or  private  sale,  and  subject  to  sock 
conditions,  and  generally  in  such  manner,  as 
to  you  seems  proper."     Upon  receiving  tliii 
letter  of  hypothecation,   which   was  signet 
immediately  before  the  beginning  of  the  fiiit 
Calcutta  Race  Meeting,  the  plaintiff  paid  fey 
the  Secretary  of  the  Calcutta  Races  Rs.  tpoo 
on   the    defendant's  account,   and    cherdif 
enabled  the  defendant's  horses  to  run,  wfai^ 
they  otherwise  could  not  have  done.    The 
defendant   now   makes   very   light   of  this 
document,  and  says  that  he  never  admitted 
the  correctness  of  Joseph's  accounts,  or  ol 
any  one  of  the  items  mentioned  in  the  letter 
of  hypothecation,  although  he  undertook  to 
pay  them  at  the  end  of  the  first  Calcutta  Race 
Meeting.     However  little  the  defendant  may 
think  of  his  own  word — and  he  seems  to  me 
to  think  very  little  of  it — I  am  bound  to 
attach,  and  do  attach,  great  weight  to  tiiis 
document,  which  he  signed  deliberately  after 
it   had  been  for  about   a   fortnight   in  his 
possession.     It*  is  not  to  be  forgotten  that  by 
signing  it  he  induced  the  plaintiff  to  pay 
Rs.  2,000  for  him  to  the  Secretary  of  the 
Calcutta  Races,  and  thereby  enabled  his  horses 
to  run  at  the  first  meeting.    The  correctness 
of  the  items  in  the  accounts  has  been  gone 
into   before    me.     Strictly    speaking,   their 
correctness  or  incorrectness  is  immaterial  for 
the   purposes  of  this  suit.     But  they  have 
been   in   some  degree  discussed;  and  tbe 
result  is   that,   while   each   item   has  been 
sworn  to  by  the  plaintiff,  the  incorrectness 
or  no  one  of  these  items  has  been  shown  in 
any  degree  by  the   defendant.     I  have  no 
hesitation  in  finding  as  a  fact  that,  when 
Solano  signed  the   letter  of  hypothecation 
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ihough  he  may  before  have  raised  some 
ections),  he  agreed  to  accept  the  items 
ntioned  in  it  as  correct."  Under  the  cir- 
stances,  it  is  impossible  for  me  to  listen 
him  when  he  comes  here,  and  says  that  he 

t  nothing  by  it,  and  that  he  was  forced 

signing  it. 

The  first   Calcutta   Race   Meeting  came 
and  fresh  accounts  arose  between  the 
Shortly   before   the   expiry  of  the 
fixed  in  the  letter  of  hypothecation,  the 
itiff  produced  his  accounts,  including  his 
for  the  keep  and  training  of  the  horses  up 
end  of  December  1871.     This  account 
rendered  on  the  15th  of  January,  and  in 
tere  included  the  items  specified  in  the 
r  of  hypothecation,  besides  many  others, 
the  general  balance  of  that  account  of 
15th  of  January  (including  the  items  in 
letter  of  hypothecation),  there  appeared 
be  due  to  Joseph  the  sum  of  Rs.  6,784. 
nthis  account  was  rendered,  the  defend- 
took  exception  to  several  of  the  charges, 
ig  principally  the  extra  charges  in  re> 
t  of  horses  under  training,  and  certain 
said  to  have  been  paid  by  the  plaintiff 
jockeys  who  rode  the  horses  at  races, 
defendant  disputed  the  correctness  of 
accounts;  and  I  think  it  probable  that, 
the  evening  of  the  1 5th  of  January,  these 
onts  were  not  finally  settled,  and  that  the 
odant  did  not  then  say  he  would  pay  the 
ce  claimed.     On  the  contrary,  I  believe 
when  they  parted  on  that  evening  the 
onts  remained  unsettled.     On  the  next 
&y,  the  16th  of  January,  the  plaintiff,  early 
bthe  morning,  made  an  infructuous  attempt 
to  get  the  accounts  settled.     Failing  in  that, 
Ic  went  to  his  attorneys,  and  got  a  letter 
from  them  to  the  defendant  to  the  effect  that, 
•she  had  not  paid  according  to  the  terms  of 
the  letter    of   hypothecation,    the   plaintiff 
would  sell  the  horses  on  the  following  Satur- 
.d»y*   That  letter  was  given  by  the  plaint- 
iff to  the  defendant  at   Hunter    &    Co.'s 
tables.    What  actually  passed  between  the 
plaintiff  and  the  defendant  on  that  occasion,  is 
^%  of  little  importance ;  for  whatever  it 
was,  the  parties  were  substantially  left  in 
exactly  the  same  position  as  if  nothing  had 
^een  said  on  the   delivery  of   that   letter. 
Next  morning,  an  advertisement  appeared  in 
one  of  the  daily    papers,    stating  that  the 
norses  would  be  sold  by  Hunter  &  Co.  on 
^c  following  Saturday.     In  the  course  of 
"^*^  day,  the  17th  of  January,  the  defendant 
sent  for  the  plaintiff,   and  they  met  in  a 
'^m  at  the  Great  Eastern  Hotel.    The  result 
w  8ome  negotiation  was  that  the  defendant 


wrote  a  letter  addressed  to  the  plaintiff, 
which  (as  it  now  stands)  is  as  follows : — 

"In  consideration  of  your  withdrawing  the 
advertisement  anent  the  sale  of  my  horses,  and 
withholding  their  sale  until  four  days  before 
the  commencement  of  the  second  Calcutta 
Race  Meeting,  I  will  give  you  a  promissory 
note  for  the  balance  of  your  claim. 

"  The  claim  to  be  satisfied  in  the  beginning 
of  the  second  meeting." 

This  letter  being  written,  there  arose  a 
discussion  as  to  what  the  balance  was,  the 
accounts  not  being  at  the  moment  actually  in 
the  hands  of  either  party.  The  plaintiff  said 
it  was  something  under  Rs.  7,000— about 
Rs.  6,900  or  Rs.  6,800 — and  proposed  that 
Solano  should  give  a  promissory  note  for 
Rs.  7,000,  and  promised  that  he  (the  plaintiff) 
would  give  him  credit  in  the  subsequent  ac- 
count for  the  difference  between  the  Rs.  7,000 
and  the  actual  balance  due  on  the  account 
which  he  had  rendered  on  the  15th  January. 
There  is  some  conflict  of  evidence  as  to  the 
details  of  what  passed  at  the  Great  Eastern 
Hotel,  but  I  believe  that  the  story  told  by 
the  plaintiff  is  substantially  true.  I  do  not 
doubt  that  the  giving  of  the  promissory 
note  for  Rs.  7,000  was  simultaneous  with 
the  giving  of  the  letter  of  the  17th  of 
January  set  out  in  the  written  statement. 
The  defendant  says  that  that  particular  letter 
was  given  on  that  day.  The  plaintiff  states 
that  the  letter  set  out  is  not  the  actual  letter 
given  when  the  note  was  signed,  but  an 
amended  letter  given  some  days  after.  If 
the  note  for  Rs.  7,000  went  out  of  the  Great 
Eastern  Hotel  with  Joseph  along  with  the 
original  letter  written  by  Solano,  it  was 
brought  back  by  Joseph,  and  was  again  taken 
away  by  him  with  the  letter  now  produced— 
which  letter  and  the  final  giving  of  the  pro- 
missory  note  for  Rs.  7,000,  I  find,  were  prac- 
tically one  transaction. 

The  consideration  for  the  promissory  note 
of  Rs.  7,000,  as  it  appears  to  me,  was  this, 
that  Solano,  in  consideration  of  the  plaintiff's 
withdrawing  the  advertisement  of  the  sale  of 
the  horses  and  withholding  the  sale  until 
four  days  before  the  beginning  of  the  second 
Calcutta  Race  Meeting,  agreed  to  admit  the 
correctness  of  the  balance  shown  in  the  ac- 
counts which  had  been  delivered,  and  as  to 
which  there  had  been  a  dispute  on  the  15th 
of  January,  and  to  take  that  balance  roughly 
at  Rs.  7,000,  on  the  understanding  that  the 
difference  between  Rs.  7,000  and  that  balance 
should  be  credited  to  him  in  his  current 
account.  The  plaintiff  has  made  a  mistake, 
and  is  confused  as  to  the  time  when  the  letter 
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originally  written  by  the  defendant  at  the 
Great  Eastern  Hotel  was  altered  ;  but  except 
as  to  that,  I  have  no  doubt  what  he  says  is 
substantially  correct. 

That  was  on  the  1 7th  of  January.  A  few 
days  after,  it  was  found  that  a  mistake  had 
been  made  in  the  account  delivered  on  the 
1 5th,  which  showed  the  balance  of  Rs.  6,  784. 

The  mistake  was  in  an  item  of  Rs.  744  for 
which  the  plaintiff  gave  the  defendant  credit, 
and  the  defendant  admitted  that  a  mistake 
had  been  made,  and  gave  the  plaintiff  another 
note  for  Rs.  744,  the  sum  so  over-credited. 
This  was  some  days  after  the  note  for 
Rs.  7,000  had  been  given ;  but  we  still  find 
the  defendant  admitting  that  Rs.  7,000  were 
due  to  the  plaintiff,  and  that  it  was  right  and 
proper  that  he  should  be  further  secured  by 
an  additional  note  for  Rs.  744- 

Having  received  the  note  for  Rs.  7, 000,  the 
plaintiff  carried  out  his  part  of  the  agreement, 
and  withdrew  the  advertisement  and  withheld 
the  sale  of  the  horses,  and  thus  the  defend- 
ant's horses  were  enabled  to  run  at  the 
second  Calcutta  Race  Meeting. 

On  the  28th  January  the  defendant  gave 
the  plaintiff  a  cheque  for  Rs.  4,000  in  part- 
payment  of  the  note  for  Rs.  7,000,  but  told 
him  not  to  present  it  for  three  or  four  days, 
as  funds  were  daily  expected  to  arrive  to 
meet  it.  When  the  cheque  was  presented 
some  four  days  afterwards,  it  was  dishonored. 
Thereupon,  a  variety  of  negotiations  took 
place  between  the  parties  at  Messrs.  T.  Smith 
&  Co/s  stables,  and,  in  some  of  those  nego- 
tiations, Mr.  Dover  took  part.  So  far  as  I 
can  see,  Mr.  Dover  did  his  best  honestly  to 
arrange  for  all  parties ;  and  it  is  very  much 
to  be  regretted  that  they  did  not  lay  their 
whole  case  before  him,  and  have  it  settled 
by  him.  It  is  perfectly  clear  to  me  that  the 
whole  of  the  facts  were  never  pla'ced  before 
Mr.  Dover.  For  example,  he  was  never 
aware  of  the  second  note  for  Rs.  744,  which 
was  as  much  given  to  secure  the  original 
balance  as  was  the  note  for  Rs.  7,000.  There 
is  no  doubt  that  both  the  plaintiff  and  the 
defendant  considered  throughout  the  whole  of 
these  negotiations  that  the  plaintiff  was  en- 
titled to  be  paid  the  Rs.  744  just  as  much  as 
the  Rs.  7,000 ;  and  *  it  stands  to  reason  that 
the  plaintiff  never  could  have  intended  to  bind 
himself  to  withdraw  the  suit  he  had  insti- 
tuted in  this  Court,  unless  Solano  provided 
for  the  payment  of  this  note  for  Rs.  744 
also.  Mr.  Dover  evidently  is  correct  when  he 
says  that  there  was  a  general  talk  at  Messrs. 
Smith  &  Co.'s  stables  ^iBtwit  the  suit  being 
withdrawn;    but    I    have    no    doubt    that, 


between  the  plaintiff  and  the  defendant,  there 
was  also  discussion  as  to  the  payment  of  tte 
Rs.  744.    I  do  not  consider  it  proved  tbat^cie 
ever  was  any  binding  or  conclusive  a^r»'i 
ment  of  any  kind  come  to  at  Messrs  Sntidi 
&  Co.'s  stables ;  but  constant  proposals  went 
made  and  constant  promises  were  giTen,  bii 
nothing  was  really  done,  except  the  paymemoi 
Rs.  3,085  by  Mr.  Dover.     I  further  belieifi 
that  the  plaintiff  is  correct  in  saying  thai  it 
the  later  negotiations  it  was  also  part  d  Ae 
arrangement  that  the  further  sum  of  Rs.  1,009 
(as  representing  the  final  balance  up  ta  te 
due  to  him)  should  be  provided  for.  Tk, 
plaintiff  has  sworn  that  on  the  last  davoftba 
negotiations,  the  14th  or  15  th  of  Fe 
he  and  Solano  went  through  their  subseqi 
accounts  together,  and  that  each  cast  ap 
items    separately,   and  came   to   much 
same  result,  visi.y  a  balance  of  about  Rs.  i.3|> 
in  favor  of  the  plaintiff,  who.  on  Solano's  si 
gestions,  agreed  to  consider  it  as  Rs  (,(m 
I    accept  the  plaintiff's  story  as  to  this 
absolutely  true.     It  is  strongly  co 
both  by  Mr.  John  and  by  Mr.  Dover. 
John  says  that  he  understood  at  the 
from  the  parlies  that  there  was  a  balance 
about  Rs.  1,000  in  favor  of  the  plaintiff; ml 
Mr.  Dover  says  very  much  the  same.    Uri 
also  say  that  both  parties  went  away.  ih  , 
that  they  understood  in  a  general  wa/tinit 
the  defendant  was  to  pay  the  plaintiff  dol 
amount    somehow  during  that    day. 
defendant  has  denied  that  he  entered  iatoaaf 
calculations  on  that  day,  though  he  admill 
that  he  knew  he  owed  plaintiff  about  Rs.1.00? 
on  the  subsequent  account,  and  that  be  pio> 
mised  the  plaintiff  to  pay  it  when  he  coali 
All  I  can  say  is  that  the  plaintiff  has  swA 
that  he  and  the  defendant  did  go  intocalcii^ 
tions  on  that  day  and  arrive  at  a  balance,3ii 
both  Mr.   Dover  and  Mr.  John  practical^ 
say  the  same  thing;  and  these  stateiBe|iB 
are  certainly  supported  by  the  probabilities 
of  the  case. 

If  these  negotiations  ever  resulted  in  wy- 
thing  that  could  be  called  a  final  agreemcn; 
I  think  that  the  defendant  never  carried  oat 
the  terms  agreed  upon.  Mr.  Dover,  as  '•w 
as  the  plaintiff  and  the  defendant,  speaks toa 
memorandum  prepared  about  the  8th  of  Febru- 
ary. Mr.  Dover  says  that,  on  that  occasion, 
when  certain  terms  were  proposed  by  defendani 
to  him,  he  said  that  if  there  weretobe«»f 
further  negotiations  in  which  he  was  to^*^* 
part,  the  terms  must  be  put  down  in  wntiflS^ 
and  that  the  defendant  then  drew  up  ^^ 
memorandum  of  which  Dover  subseqaeay 
made  a  note,  of  which  he  afterwards  made 
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icph  take  a  copy.  That  note  is  as  fol- 
rs: — 

'Solano  to  pay  Rs.  915  down  (balance  of 
heque  for  Rs.  4,000) ;  for  balance,  namely, 
Is,  3,000,  will  grant  a  promissory  note  at 
i  months,  with  interest  at  10  per  cent, 
iiccepted  by  T.  Smith  &  Co.,  on  Joseph 
[iving  up  all  documents,  promissory  notes, 
bid  horses  to  T.  Smith  &  Co."  So  that 
bph  was  entitled  to  be  paid  the  Rs.  915 
Bfc,  and  neither  Dover  nor  any  one  else  had 
light  to  withhold  that  sum  on  the  ground 
|r  the  horses,  documents,  and  papers  were 
It  given  up.  He  was  entitled  to  get  the 
ft.  915,  and  to  keep  the  horses  until  the 
keeptance  was  given.  But  none  of  these 
|||Otiations  were  ever  convened  into  a  bind- 
jf  agreement,  for  the  defendant  never  acted 
S  to  his  promises. 

jln  this  suit  the  items  of  the  account  mak- 
Ig  up  the  balance  for  which  the  promissory 
ptcs  were  given  were  not  properly  in  issue, 
.may  say,  however,  with  reference  to  the 
fbpnte  as  to  the  extra  charges  for  training, 
jat  there  is  nothing  to  lead  me  to  suppose 
the  plaintiff  was  not  entitled  to  make 
\t  charges.  Messrs.  flunter  &  Co. 
it  them.  Mr.  C.  Martin,  a  gentleman  of 
II  experience  in  racing  matters,  says  the 
rges  are  all  perfectly  fair  (except  perhaps 

tke  charge  for  a  pail),  and  Mr.  Wilson  gives 
same  evidence.  It  may  be  that  Messrs. 
ith  &  Co.  do  not  make  these  charges; 
wt  there  is  clearly  nothing  unusual  in  their 
feing  made.  As  to  the  dispute  about  the 
'winnings"  of  "Bridesmaid,"  I  think  that 
jobably  the  entrance  and  jockey's  fees 
wonld  have  been  first  deducted  from  the 
jn)ss  winnings,  and  then  the  balance  or  net 
wnnings  divided  between  the  parties. 
However  that  may  be,  the  defendant  agreed 
to  accept  the  account  as  made  up  by  the 
plaintiff ;  and  I  am  bound  to  say  that  1  see  no 
evidence  of  fraud  or  other  special  misconduct 
on  the  part  of  the  plaintiff.  There  may  have 
hecn  looseness  of  dealing  on  the  part  of  the 
plaintiff;  but  it  is  more  than  equalled  by  the 
greater  looseness  on  the  part  of  the  defend- 
*"f'  The  whole  case  shows  the  utter  unfit- 
'iess  of  a  Court  of  Law  to  deal  satisfactorily 
^|th  these  racing  transactions.  On  the 
I'oole  I  find  that  these  debts  were  admitted 
oy  the  defendant  to  be  due  after  full  oppor- 
tunity for  consideration ;  and  I  cannot  see 

"*t  he  has  any  excuse  for  saying  that    Jie 

^as  unfairly  dealt  with, 
ont  there  is  yet  another  question  in  this 

caw,  the  question,  namely,  whether  the  plain- 

"»*  w  entitled  to  have  the  assistance  of  a 
Vol.  X7III. 


Court  of  Justice  to  enable  him  to  recover 
those  debts.  In  other  words,  are  these  two 
promissory  notes  bad  because  given  for  a 
consideration  which  was  in  part  illegal.^ 
There  is  no  doubt  that  the  balance  of  Rs. 
6,784,  appearing  on  the  account  rendered  on 
the  1 5th  of  January,  is  the  balance  in  respect 
of  which  the  note  for  Rs.  7,000  was  given ; 
and  in  that  account  there  are  at  least  two 
items  which,  on  the  face  of  them,  show  an 
illegal  consideration.  The  one  is,  "  Balance 
of  bets  and  lotteries  at  Sonepore,  Rs.  1,149," 
an  item  which  also  appears  in  the  letter  of 
hypothecation ;  the  other  is,  "  Four  tickets  in 
Secundra  Raffle,  Rs.  64."  There  is  no  doubt 
that  these  items  are  absolutely  illegal  under 
the  law  relating  to  lotteries  in  India. 

Mr.  Lowe  says  that  I  must  put  out  of 
sight  altogether  the  question  whether  the 
original  consideration  was  legal  or  not,  and 
must  treat  the  case  as  one  in  which  the  pro* 
missory  notes  were  given  merely  to  prevent 
the  sale  of  the  horses.  But  it  is  impossible 
for  me,  on  the  facts,  to  take  this  view  of  the 
case.  When  the  plaintiff  put  forward  his 
advertisement,  he  was  claiming-  a  particular 
balance  shown  on  an  account  which  included 
these  illegal  items;  and,  in  order  to  obtain 
the  payment  of  that  balance,  he  advertised  the 
horses  for  sale.  The  defendant  said,  "  If  you 
withdraw  your  advertisement,  I  will  pay  that 
balance,"  The  promissory  note  was  given, 
not  merely  because  of  the  existence  of  the 
advertisement,  but  because  of  the  advertise- 
ment and  the  existence  in  Solano's  mind  of 
the  knowledge  that  he  owed  the  plaintiff 
some  such  balance  as  he  claimed.  The  ad- 
vertisement was,  no  doubt,  the  immediate 
motive  power  which  made  him  give  those 
notes.  Bat  the  real  agreement  betwee  n  the 
parties  was  that  Solano  would  admit  the 
accounts  to  be  correct,  and  would  pay  the 
balance  shown  by  them  to  be  due  from  him, 
if  the  sale  was  stopped. 

The  illegality  of  the  consideration  extends 
to  but  a  portion  of  the  claim  ;  but  the  pro- 
missory notes  were  given  as  a  security  for  the 
whole  balanfce  :  consequently  part  of  the  con- 
sideration is  illegal,  and  I  am  bound  to  hold 
that  the  notes,  as  a  whole,  are  tainted  with 
illegality,  and  that  no  action  is  maintainable 
on  them. 

The  case  of  Bubb  vs,  Yelverton  (9  L.  R., 
Eq.,  471)  was  referred  to.  It  goes  far  in 
favor  of  the  plaintiff's  contention  no  doubt, 
but  it  is  distinguishable  from  this  case  in  se- 
veral respects.  In  that  case  a  formal  bond  had 
been  given,  and  the  consideration  for  that 
bond    was,   not   the    racing  debts  of  the 
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Marquis  of  Hastings,  but  the  abandonment 
by  his  creditors  of  proceedings  instituted 
against  him  before  the  Jockey  Club.  There 
is  also  nothing  in  that  case  to  show  how 
the  accounts  were  made  up,  or  how  the  sum 
was  arrived  at  which  was  secured  by  the 
bond.  Moreover,  the  circumstances  in  Bubb 
vs.  Yelverton  were  altogether  peculiar.  Sir 
Roundell  Palmer,  who  supported  the  bond, 
argued  thus  :  "  It  will  be  contended  on  the 
other  side  that  this  bond  was  given  to  secure 
a  racing  debt,  and  is  void  ;  but  we  say,  in 
the  first  place,  that  the  consideration  for  the 
bond  was  the  abandonment  by  his  racing 
creditors  of  proceedings  against  the  Marquis 
of  Hastings  before  the  conventional  tribunal 
of  the  Jockey  Club,  and,  in  the  next  place, 
that  a  wagering  contract  is  not  illegal,  and  that 
a  bond  given  to  secure  a  wager  is  not  illegal, 
but  simply  voluntary  ;  and  as  all  the  credit- 
ors of  the  Marquis  for  valuable  considera- 
tion have  been  paid  in  full,  we  do  not  care  to 
claim  any  higher  position  ;  "  and  the  Master 
of  the  Rolls  in  giving  judgment  says :  "  But 
here  there  was  a  perfectly  good  consideration, 
quite  ulterior  to,  and  independent  of,  any 
racing  debt.  It  is  quite  impossible  to  read 
the  evidence  without  seeing  that  it  was  given, 
not  to  pay  racing  debts,  but  to  avoid  the 
consequences  of  not  having  paid  them.'*  It 
is  to  be  noticed  further  that,  in  Bubb's  case, 
racing  debts  only  are  mentioned ;  and  it  is  not 
stated  that  any  of  the  debts  arose  out  of 
lotteries,  and  were  therefore  illegal. 

The  suit  is  dismissed,  but  without  costs. 

The  plaintiff  and  defendant  both  appealed 
against  the  above  judgment.  The  plaintiff's 
objections  were  as  follow : — 

ist, — For  that  the  learned  Judge  erred 
upon  the  evidence  in  holding  that  part  of  the 
consideration  for  the  promissory  notes  for 
the  amount  of  which  the  said  action  was 
brought  was  illegal. 

2nd, — For  that  the  learned  Judge  ought 
to  have  held  upon  the  evidence  that  the 
consideration  for  the  promissory  notes  was 
the  withdrawal  of  the  advertisement,  and  with- 
holding the  sale  of  the  respondent's  horses 
by  the  appellant  until  four  days  before  the 
second  Calcutta  Race  Meeting,  and  that  such 
consideration  was  a  good  and  valid  consider- 
ation entitling  the  appellant  to  recover  from 
the  respondent  the  amount  of  the  said  pro- 
missory notes,  and  that  the  learned  Judge 
erred  in  not  decreeing  accordingly. 

^rd, — For  that  the  learned  Judge  erred  in 
not  holding  and  finding  upon  the  evidence 
in  the  cause  that  there  was  a  good  and  valid 
consideration  for  the  promissory  notes  enti- 


tling the  plaintiff  to  recover  the  amoad 
thereof  from  the  respondent. 

^th, — For  that  the  decree  of  the  leinicj 
Judge  is  not  supported  by  the  evidence  ii 
the  cause.  { 

j/A, — For  that  the  judgment  of  the  leamel 
Judge,  so  far  as  the  same  relates  to  the  did 
missal  of  the  appellant's  suit  against  then 


spondent,  is  erroneous  and  contrary  to  tU 
evidence,  and  that  the  learned  Judge  em^ 
in  dismissing  the  appellant's  suit,  and  oogiitla 
have  made  a  decree  against  the  resposdetf 
for  the  amount  claimed. 

The  defendant  took  the  following  objtc-: 
tions  by  way  of  cross-appeal : —  i 

rst, — That    the   learned   Judge  erred  a^ 
holding  that  the  accounts  betw^een  the  pi 
iff    (appellant)  and  the    respondent,  or 
part  of  them,  were  settled,  either  at  the 
of  the  respondent's  signing  the  letter  of  h\ 
thecation  in  the  pleadings  mentioned,  or 
the  time  of  the  making  of  the    promissor 
note  for  Rs.  7,000.  ! 

2nd, — That  the  learned  Judge  should  ha« 
found  on  the  evidence  that  the  promissod 
note  for  Rs.  7,000  was  given  by  way  of  I 
payment  on  account  generally,  and  notasiv 
admission  in  any  way  of  the  correctnearf 
the  accounts  rendered  by  the  plaintiff. 

jrd. — That  the  learned  Judge  erred  kl 
holding  that  no  binding  agreement  was  coot 
to  at  the  office  of  Thomas  Smith  &  Ca^j 
and  erred  also  in  holding  that  the  respoBdotj 
had  not  performed  his  part  of  the  agrecraeitfJ 

4ih. — That  the  learned  Judge  should  haid 
dismissed  the  plaintiff's  suit  with  costs. 

Mr,  Lowe  for  the  plaintiff  (appellant)  re- 
lied on  the  case  of  Bubb  vs.  Yelverton  f9lA 
Eq.,  474).    He  contended  that  the  Rs.  \M^ 
was  not  the  balance  of  bets  made  by  the 
parties  themselves,  or  the  result  of  anj  con- 
tract entered  into  by  the  plaintiff  on  acconrt 
of  any  bet.     It  was  money  which  an  agcai 
held.     He  admitted  that,  if  part  of  the  con- 
sideration  of   a   promissory  note  was  ''^ 
gal,  the  whole  note  was  vitiated.     [C5?k«' 
C,J,,  observed,  with  reference  to  the  con- 
sideration  stated    in    the    plaint,  that  tl»^ 
plaint  did  not  disclose  the  consideration.j 
Before    the    lower     Court,    the    defendant 
came  in  and  got  leave  to  appear  and  ^ 
aside  the  decree,  and  the  plaintiff  then  ob- 
tained  permission   to   file   a   written  st^ 
ment  in  which  the  consideration  was  slated. 
The  plaint  and  the  written  statement  together 
showed  the  consideration,  and  should  be  tak^ 
together.     \Couch,  C.J.—l  should  think  the 
practice   should  be  that  when  a  defendaoc 
obtains  leave  to  come  in  and  defend,  tnc 
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uties  shoulci  be  ordered  to  file  written  state- 
ents,  and  the  plaintiff's  written  statements 
loald  be  treated  as  part  of  his  plaint.] 
i  Jl/r.  I^awe  then  referred  to  Aft  V.  of  1844 
^regards  lotteries,  and  to  Aft  XXI.  of  1848 
respect  to  wagering.  As  to  the  Rs.  1,149 
e  up  of  bets  and  lotteries,  defendant 
self  says  that  he  never  received  any 
of  that  sum.  The  letter  of  hypotheca- 
of  22ni  December  is  a  binding  docu- 
The  consideration  of  it  was  the  pay- 
ilof  certain  moneys  to  the  Calcutta  Races 
entrance  fees.  The  onus  to  show 
the  Rs.  1,149  ^vas  for  illegal  consi- 
jkration  lay  on  the  defendant.  If  the  whole 
'*  that  sum  was  for  belting,  no  suit  could  be 
ight.  There  were  no  bets  between  plaint- 
and  defendant.  It  represents  the  sum  of 
ey  which  you  admitted  in  your  hands 
foceeds  of  betting  and  lotteries),  and  you 
>mised  to  pay  it  to  us.  We  have  dealt 
lo^that  footing,  and  I  consider  you  are  bound 
^  pay  it  to  us.  It  was  merely  a  promise 
'untarily  made.  The  plaintiff  never  wish- 
defendant  to  admit  the  correctness  of  the 
unt,  but  to  get  him  to  pay  the  amount, 
to  the  plaint  not  being  properly  worded, 
it  that  is  so;  but  under  Aft  V.  of  1866 
lie  is  no  provision  for  accounts.  Defend- 
|PBt  can  set  up  an  equitable  defence,  but 
defence  shows  plaintiff  is  entitled  to 
decree  for  something.  The  decree  should 
TC  been  for  the  amount  justly  due.  [Couch, 

f»^. — It  is  not  an  equitable  defence.  If 
is  an  answer  af  all,  it  is  an  answer  to 
&c  suit.]  Defendant  in  his  affidavit  (para- 
igraph  12)  admits  something  is  due.  The 
[agreement  is  a  binding  agreement,  and  under 
jit  I  could  have  sold  the  horses.  The  con- 
[iideration  for  the  second  note  was  the  post- 
Jjonement  of  the  sale  of  the  horses,  and  de- 
fendant cannot  now  say  that  the  Consideration 
was  partly  illegal  and  therefore  void. 

Mr,  Jacksoriy  for  the  respondent,contended 
that,  if  money  was  advanced  by  a  person  for 
an  illegal  purpose,  though  he  had  nothing  to 
do  with  it,  the  money  could  not  be  recovered. 
He  referred  to  Cannon  vs.  Bryce  (3  Barne- 
wail  &  Alderson  179),  Aft  XXI.  of  1848, 
A:i  VIII.  of  1867.  iCouch,  C,J,—^x, 
Lowe  admits  that  if  part  of  the  considera- 
tion is  illegal,  the  whole  is  illegal.] 

Mr,  Jackson  then  proceeded  to  comment  on 
the  evidence.  He  cited  Fisher  vs.  Bridges 
^2  Ellis  &  Blackburn  118);  S.  C.  (3 
Ellis  &  Blackburn  642);  section  3,  Aft  V. 
of  1844. 

As  to  the  Rs.  774,  out  of  that,  Rs.  480 
^s  in  respect  of  a  lottery  account ;  the  second 


note  was  in  substitutioii  for  the  first,  and  was 
therefore  illegal,  the  first  being  illegal — Hay 
vs,  Ayling  (16  Q.  B.  423);  Treston  vs. 
Jackson  (2  Starkie  237);  Wynne  vs,  Callan- 
der (i  Russell  293);  and  Geere  vs.  Mare 
(2  Hurlstone  &  Coltman  339). 

Mr,  Lowe  (in  reply). — Mr.  Jackson  could 
not  answer  many  of  the  questions  put  by 
your  Lordships  as  to  the  second  promissory 
note,  whether  there  was  any  consideration  for 
it.  The  point  in  the  case  was  suggested  by  the 
Chief  Justice  during  the  argument.  I  am 
required  to  show  that  I  had  a  right  to  sell, 
and  that  the  mortgage-deed  was  a  good  and 
valid  document  as  against  the  defendant. 
Mr.  Jackson  has  ignored  what  was  the  true 
consideration  for  that  mortgage-deed.  The  true 
consideration  for  it  was  not  those  items  making 
up  Rs.  4,456.  With  reference  to  that  part 
of  the  case,  Macpherson,  J.,  said  :  "  It  is  not 
to  be  forgotten  that,  by  signing  it,  he  induced 
the  plaintiff  to  pay  Rs.  2,000  for  him  to 
the  Secretary  of  the  Calcutta  Races,  and 
thereby  enabled  his  horses  to  run  at  the  first 
meeting."  Is  not  that  good  consideration? 
And  is  not  this  case  on  all  fours  with  Bubb  vs. 
Yelverton  (9  L.  R.,  Eq.,  471)?  [Couch,  C.J, 
— All  that  he  did  was  merely  to  lend  a  sum  of 
money.  He  was  not  to  abstain  from  exercis- 
ing any  powers  as  Yelverton  did.]  It  was  an 
advance  of  money.  The  defendant  attempts 
to  say  that  a  portion  of  those  items  are 
sums  of  money  for  which  we  could  not  sue 
in  a  Court  of  Law.  What  Macpherson,  J., 
finds,  is,  that  this  was  the  case  of  an  account 
stated  in  which  two  gentlemen  come  to- 
gether and  deliberately  settle  the  account 
themselves,  and  then  put  in  certain  items 
into  the  account  as  due  by  Solano. 

'^hen,  as  to  whether  we  had  a  right  to  sell, 
we  have  a  power  of  sale  in  that  document, 
and  the  consideration  was  Rs.  2,000,  and 
that  if  you  do  not  withdraw  this  horse,  we 
will  exercise  the  power  to  sell.  The  with- 
drawal of  that  advertisement  was  a  good  con- 
sideration. The  Rs.  7,000  was  cash. 
[Couch,  C.J, — That  would  make  no  differ- 
ence.] It  was  given  as  payment  of  the  amount 
which  we  claim  to  be  due  to  us,  not  that  it 
was  a  payment  subject  to  settlement  of  ac- 
counts. That,  it  seems  to  me,  was  a  perfectly 
good  consideration.  If  I  had  no  right  to  sell  at 
all,  I  am  quite  willing  to  concede  that  it  was 
no  consideration.  Supposing  I  claim  a  sum  of 
money  due  from  another  to  me,  and  he  denies 
his  indebtedness  to  me,  and  I  say,  "  Unless  you 
pay,  I  will  take  out  proceedings  against  you : " 
suppose  then  he  gives  me  a  promissory  note, 
and  I  sue  upon  that   note,   it   will  be  no 
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answer  for  him  to  say  that  there  was  no  con- 
sideration for  the  promissory  note,  because  the 
debt  was  not  due  by  him  at  all.  In  Cook  vs. 
Wright  (30  L.  J.,  Q.  B.,  321)  plaintiffs' 
trustees,  under  a  local  Act,  called  on  the 
defendant,  who  was  agent  of  certain  houses,  to 
pay  certain  expenses  chargeable  under  the  Act 
on  the  owner.  The  defendant  told  the  plaint- 
iffs that  he  was  not  owner,  but  that  B  was, 
and  that  B,  and  not  he,  was  liable.  The 
plaintiffs  bond  fide  believing  the  defendant 
to  be  personally  liable  threatened  to  take 
proceedings  against  him  to  enforce  payment. 
In  order  to  avoid  the  expense  and  trouble  of 
legal  proceedings,  he  agreed  to  a  compromise, 
and  the  question  was,  as  Blackburn,  J.,  put  it, 
whether  a  person  who  has  given  a  note  as  a 
compromise  of  a  claim  honestly  made  on 
him,  and  which,  but  for  that  compromise, 
would  have  been  at  once  brought  to  a  leg^l 
decision,  can  resist  the  payment  of  the  note  on 
the  ground  that  the  original  claim  thus  com- 
promised might  have  been  successfullv  resist- 
ed. It  was  held  that  there  was  good  consi- 
deration for  the  note,  and  that  the  plaintiffs 
were  entitled  to  recover.  I  have  referred  your 
Lordships  to  this  case  to  show  that  it  does 
not  follow  that  when  a  person  makes  a  claim 
bond  fide  ^  and  the  other  party  gives  a  promis- 
sory note  in  satisfaction  of  that  claim,  it  is  no 
defence  to  him  to  say  that  there  is  no  consi- 
deration on  the  face  of  that  promissory  note. 
There  is  a  case  in  which  it  was  held  that  a 
guarantee  is  not  a  binding  document — Haigh 
V5,  Brooks  (10  Ad.  &  El.  309).  In  this  case 
it  was  held  by  the  Court  of  Queen's  Bench, 
on  demurrer,  that  the  words  of  a  guarantee 
did  not  necessarily  imply  a  part  advance ; 
and  that,  if  they  left  it  even  doubtful  whether 
a  future  advance  was  not  guaranteed,  a  pro- 
mise made  in  consideration  of  giving  it  "up 
was  valid.  Where  a  man  makes  a  claim  for 
payment,  and  the  other  party  gives  him 
a  promissory  note  in  part  payment,  it  is 
no  answer  for  him  to  say  that  there  was 
no  consideration.  I  submit  that  this  part 
of  the  case  was  lost  sight  of  by  the  Court 
below ;  that  the  consideration  for  the  mort- 
gage-deed was  good  consideration ;  that  we 
were  induced  by  the  defendant's  promise  to 
withdraw  that  advertisement,  to  abstain  from 
doing  what  we  desired  ;  and  that  our  having 
done  so  was  a  good  consideration. 

Taking  another  view  of  the  case,  the  de- 
fence in  this  case.  The  suit  was  filed  under 
the  Bills  of  Exchange  Act,  V.  of  1866.  The 
defendant  comes  in  and  urges  that,  after 
institution  of  the  suit,  but  before  decree,  a 
pertain  promise  was  given  which  made  it 


inequitable  for  the  plaintiff  to  proceed,  ami 
upon  that  allegation.  His  Lordship  i^ 
him  leave  to  defend.  Upon  going  into 
case,  His  Lordship  upon  the  evidence  finds  I 
favor  of  my  client,  and,  instead  of  goin^ 
to  give  him  a  decree,  has  dismissed  the 
Even  if  His  Lordship  was  right  as  to 
Rs.  7,000,  what  I  submjt  he  ought  to 
done  under  the  Code  of  Civil  Proced 
was,  to  have  struck  out  those  items,  acdgi 
us  a  decree  for  an  account.  When  HisLorf 
ship  gave  leave  for  the  suit  to  be  broiifk 
der  Ad  V.  of  1866,  the  suit  should  ban pio* 
ceeded  under  Aft  VIII.  of  1859,  andila,!] 
could  have  shown  that  the  consideratioa 
good,  I  should  have  obtained  a  decree.  T 
a  case  of  great  hardship.  [  Couch,  CJ.-^ 
question  of  illegality,  as  I  understand  1 
was  not  raised.  There  is  no  dispute 
you  as  to  that  matter.] 

As  to  costs,  there  is  a  cross-app>eal. 
say  that  there  was  a  binding  agreement 
that  the  learned  Judge  should  havedismt 
the  suit  with  costs.  I  submit  that  there 
been  no  answer  as  regards  the  Rs.  7,< 
and  that  as  regards  the  Rs.  2,000,  there 
good  consideration  for  it. 

The  Court  look  time  to  consider.  Ja^ 
ments  were  delivered  as  follow  on  the  yA 
August : — 

Couch,  C.y, — This  suit,  which  wasbroi 
on  two  promissory  notes  payable  on  de; 
for  Rs.  7,000  and  Rs.  744,  was  dismissed 
Mr.  Justice  Macpherson,  on  the  ground  i 
part  of  the  consideration  for  them  was  i 
gal,  and  the  plaintiff  has  appealed  against 
decree. 

The  case  of  the  plaintiff  as  to  the  do»' 
for  Rs.  7,000  was,  that  in  July  1871  awri^j 
ten  agreement  was  entered  into  bct««' 
him  and  the  defendant,  by  which  the defco(J- 
ant  agreed  to  take  the  bay  English  miR 
"  Bridesmaid  "  on  racing  terras,  which  art 
stated  in  the  agreement ;  that  all  winnings 
were  to  be  divided  equally  between  the  p*f- 
ties,  and  the  plaintiff  was  to  have  the  option 
of  claiming  a  fourth  share  of  any  ^^^^^^J? 
which  she  might  be  bought  by  the  deW* 
ant,  or  on  his  account.  It  was  at  the  safflc 
lime  agreed  that  the  plaintiff  should  act  as 
trainer  to  '^Bridesmaid,"  and  it  was  subse- 
quently agreed  that  he  should  train  and  keep 
several  horses  belonging  to  the  defenaant. 
Various  sums  of  money  having  become  uflc 
to  the  plaintiff — amounting,  as  he  said,  w 
Rs.  4,456-6— and  the  defendant  having  ap- 
plied to  him  to  advance  him  Rs  2.55°'.^^^ 
defendant  wrote  to  the  plaintiff  the  foHowmi, 
letter  : — 
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'^December  22,  i8ji. 

:  "  Sir, — As  securit}-  for  the   payment   by  j 

lie  to  yoa  of  the  following  sums,  viz, : — 

I  Rs. 

Bridesmaid's  winnings  at  Sonepore...  1,180 

value  of  three  cups  ...     750 

nee  of  bets  and  lotteries  ...  1,149 

ilance  of  bills  up  to  end  of  November.  1,157 

Bridesmaid's  winnings  at  Barrackpore.  220 


Rs.  4.456 
in  consideration  of  your  advancing,  on 
account,  the  sura  of  Rs.  2,550  as  a 
)sit  in  the  matter  of  the  reference  from 
;rut,  and  also  such  further  sum  (not  e.K- 
ling  on  the  whole,  together  with  the 
above-mentioned,  the  sum  of  Rs. 
),ooo),  as  it  may  be  necessary  to  pay  for 
iirances,  I  hereby  declare  that  you  shall,  as  1 
om  this  date,  hold  my  five  race-horses, 
Rising  SUr,'  *  Velona,'  *  Pirate.*  *  Suliman,' 
kd  *  Sultan/  as  mortgagee,  in  possession 
kbereof,  and  I  hereby  charge  the  same  horses 
jlrith  the  payment,  at  the  expiration  of  one 
reek  after  the  last  race  of  the  first  Calcutta 
■meeting,  of  all  moneys  (not  exceeding 
Jji  aforesaid)  at  that  period  due  by  me  to  you, 
bd  I  authorize  you,  in  the  event  of  my 
Wking  default  in  payment  of  such  moneys 
[it  the  time  aforesaid,  to  sell  the  said  horses, 
any  of  them,  either  by  public  or  private 
le,  and  subject  to  such  conditions,  and  gene- 
lly  in  such  manner,  as  shall  to  you  seem 
Hoper. 

I  am, 

Sir, 

Your  obedient  servant, 

(Sd.)  E.  R.  Solano." 

Upon  receiving  this  letter,  the  plaintiff 
advanced  Rs.  2,000  for  entrances  by  a  cheque 
which  he  authorized  the  Secretary  of  the 
Calcutta  Races  to  fill  up  for  such  sum  as 
was  required.  The  "  balance  of  bets  and  lot- 
teries" appeared,  by  a  paper  signed  by  the 
defendant  and  annexed  to  an  affidavit  filed 
in  the  suit,  to  be  the  plaintiff's  share  of  bets 
and  loUeries  collected  by  the  defendant,  after 
deducting  losses.  The  plaintiff's  evidence 
was  that  the  bets  and  lotteries  were  all  in 
the  defendant's  name. 

On  the  15th  of  January  last,  the  plaintiff 
^^e  to,  the  defendant  an  account  which  is 
set  out  in  his  written  statement.  It  showed 
^oalance  due  to  him  of  Rs.  6,874-10-1  and 
^^'  '.M9.  balance  of  bets  and  lotteries,  and 


two  items  as  follows  ;  "  Four  tickets  in  the 
Secundra  Raffle,  Rs.  64;"  '*One  do.  do.  do. 
for  Mr.  Wollen,  Rs.  16."  These  being  in  the 
account  under  the  date  of  November,  are 
included  in  the  Rs.  1,157,  *' Balance  of  bills 
up  to  end  of  November,"  in  the  letter 
of  the  22nd  December  1871.  On  the 
1 6th  of  January,  the  following  letter  was 
written  by  the  plaintiff's  Solicitors  : — 

*'  Calcutta,  January  16 y  18^2. 

*'SiR,--We  are  instructed  by  Mr.  C.  W. 
Joseph  to  give  you  notice  that,  as  you  have 
not  paid  the  amount  due  to  him  in  the  terms 
of  the  document  signed  by  you  on  the  22nd 
ultimo,  he  will,  in  pursuance  of  the  power 
vested  in  him  by  the  same  document,  sell 
your  five  race-horses  by  public  auction  on 
Saturday  next. 

"  E.  R.  Solano,  Esq." 

On  the  17th  January  the  horses  were 
advertised  for  sale  on  the  20th,  and  on 
the  same  day  the  defendant  wrote  and  gave 
to  the  plaintiff  the  following  letter : — 

'*  January  ly,  i8j2, 

"  Dear  Sir, — In  consideration  of  your 
withdrawing  the  advertisement  anent  the  sale 
of  my  horses,  and  withholding  their  sale 
until  four  days  before  the  commencement 
of  the  second  Calcutta  Race  Meeting,  1872, 
I  will  give  you  a  promissory  note  for  the 
balance  of  your  claim.  The  claim  to  be 
satisfied  in  the  beginning  of  the  second 
meeting.' 


>» 


The  promissory  note  for  Rs.  7,000,  which 
is  dated  the  17th  January,  was  then  given, 
the  plaintiff  saying  he  would  credit  the  de- 
fendant with  the  amount  in  excess  of  the 
balance  due. 

I  cannot  assent  to  Mr.  Lowe's  argument  for 
the  plaintiff  that  the  consideration  for  the 
note  was  the  withdrawing  the  advertisement 
and  stopping  the  sale  of  the  horses.  That 
was  the  consideration  for  the  promise  in  the 
letter  of  the  17th  of  January  to  give  the 
note,  but  according  to  that  letter  the  note  was 
to  be  for  the  balance  of  the  plaintiff's  claim. 
That  was  the  consideration  for  it.  The  pay- 
ment of  the  note  would  satisfy  the  balance, 
and  the  plaintiff  says  he  was  to  return  the 
excess.  Nor  would  the  other  view  assist  the 
plaintiff's  case,  for  the  balance  of  bets  and 
lotteries,  and  the  money  paid  for  tickets  in 
the  lottery,  are  part  of  the  consideration  of 
the  agreement  of  the  22  nd  December  1871. 
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If  the  contract  in  the  note  is  vitiated  by  that, 
the  contract  in  the  agreement  is  also  vitiated 
by  it.  The  agreeing  not  to  enforce  a  con- 
tract which  is  void  for  illegality,  is  an  illegal 
consideration,  and  the  contract  is  void — Chap- 
man vs.  Black  (2  B.  &  Aid.  58S),  Wynne  vs, 
Callander  (i  Russ.  293),  and  Hay  vs, 
Ayling  (16  Q.  B.  423).  The  substituted 
contract  stands  in  the  same  situation  as  the 
original. 

Now,  with  regard  to  the  Rs.  1,149,  balance 
of  bets  and  lotteries,  the  bets,  by  Act  XXI. 
of  1848,  were  void  and  could  not  be  re- 
covered, but  the  betting  was  not  illegal. 
But  by  Act  V.  of  1844,  all  lotteries  not  au- 
thorized by  Government  are  declared  com- 
mon andp  ublic  nuisances,  and  against  law. 
Therefore,  that  portion  of  the  Rs.  1,149 
which  was  won  by  lotteries  was  obtained  by 
an  illegal  transaction.  But  it  was  not  illegal 
for  the  defendant  to  receive  the  money,  and, 
having  done  so,  to  pay  the  plaintiff  his  share 
or  to  promise  to  do  so.  An  agent  who  has 
sold  goods  for  his  principal,  and  received  the 
price,  is  bound  to  pay  it  over  to  his  principal, 
although  the  contract  of  sale  is  illegal  and 
void — Farmer  vs.  Russell  (i  B.  &  P.  296; 
and  Bonsfield  vs,  Wilson  (16  M.  &  W.  185). 
And  where  two  persons  joined  in  an  illegal 
wager  which  they  won,  and  the  whole  amount 
was  paid  to  one  of  them,  the  other  was  held 
entitled  to  recover  his  share  from  the  one  who 
had  received  the  whole — Johnson  vs,  Lans- 
ley  (12  C.  B.  468).  It  js  said  in  that  case  that 
he  is  bound  upon  every  principle  of  justice 
to  pay  it.  I  therefore  think  that  the  note 
is  not  vitiated  by  the  Rs.  1,149  heing  part 
of  the  consideration  for  it.  But  a  different 
rule  is  applicable  to  the  money  paid  for  tickets 
in  the  Secundra  Raffle.  That  was  money 
paid  in  the  execution  of  an  illegal  purpose 
to  obtain  a  share  in  what  was  declared  by  the 
Act  to  be  a  common  and  public  nuisance, 
and  against  law.  It  is  settled  that  money 
so  paid  cannot  be  recovered — Cannon  vs, 
Bryce  (3  B.  &  Aid.  179),  and  McKinnell  vs, 
Robinson  (3  M.  &  W.  434).  And  a 
note  given  for  it  is  given  on  an  illegal 
•consideration — Amory  vs.  Meryweaiher 
(2  B.  &  C.  573). 

The  money  paid  for  the  tickets  is  but  a 
small  part  of  the  consideration  for  the  note, 
but  it  is  quite  settled  that,  if  the  consideration 
is  in  part  illegal,  the  promise  is  wholly  void. 
I  am,  therefore,  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  upon  the  note 
for  Rs.  7,000. 

But,  then,  the  question  arises  whether  he 


may  not  recover  in  respect    of  so  mucb  ofl 
the  consideration  for  it  as  is  not  illegal.    Tbei 
suit  was  instituted  under   Act   V.  of  1 
and  the  plaint  is  only  for  the  money  due 
the  notes,  but  all  the  facts  are  stated  in 
plaintiff's    written    statement.     Mr.   J 
Macpherson  says  that  in  this  suit  the  ii 
of  the  account  making  up  the  balance 
which  the  promissory  notes  were  given  w 
not  properly  in  issue ;  but,  upon  the  vlid^l 
he  finds  that  these  debts  were  admitted 
the  defendant  to  be  due  after  full  opparti- 
nity  for  consideration,  and  he  cannot  seetbt 
he  has  any  excuse  for  saying  that  hevii 
unfairly  dealt  with. 

In  Mahomed  Zahur  Ali  Khan  vs.  Mds»- 
mut  Thakooranee  RattaKooer  (11  Moo.  LA 
468),*  the  Judicial  Committee  having  heil 
that,  on  the  face  of  the  plaint,  no  rcleval 
case  was  made  against  the  defendants,  btf 
that  in  a  suit  properly  framed,  if  he  proved 
his  case,  he  would  be  entitled  to  a  decree 
against  one,  and  considering  that  a  new  m 
would  probably  be  met  by  a  plea  of  thcidj 
of  Limitations,  allowed  the  appellant  to  ami 
his  plaint,  so  as  to  make  it  a  plaint  agai 
that  defendant  alone  for  the  recover?  of  the 
money  due  on  a  bond.  They  consideredtlat 
the  liability  on  the  bond  might  be  tried oi 
the  issues  already  settled,  but  they  would 
not  intimate  any  opinion  upon  them  and  lie 
evidence,  and  remanded  the  suit  for  re-iriil 
M.  Justice  Macpherson  having  said  that  tlie 
items  of  the  account  were  not  properly  ia 
issue,  I  think  we  cannot  now,  if  the  plaint 
is  amended,  make  a  decree  for  the  amount 
of  the  account,  deducting  the  illegal  items. 
We  may  allo^v  the  plaint  to  be  amended,  and 
an  issue  to  be  framed  as  to  what  amount  is  doe 
to  the  plaintiff  in  respect  of  the  consideration 
for  the  note.  I  think  we  have  power  to 
do  this,  and  that  it  might  have  been  dow 
at  the  hearing  if  the  plaintiff  had  applied 
for  it. 

The  case  of  the  plaintiff  as  to  the  noiefor 
Rs.  744,  was,  that  in  the  account  delivered 
on  the  15th  of  Janua^ry  he  had  by  mistake 
given  the  defendant  credit  for  Rs.  744  na^^^, 
than  he  had  received.     It  was  in  the  iteinot 
*' Cash  received -from  the  Secretary  of  th^ 
Calcutta  Races,  balance  of  racing  accoani. 
It  was  not  illegal  for  the  plaintiff  to  receive 
this  money  or  to  give  the  defendant  credit 
for  it,  and  there  is  no  illegality  in  the  defend- 
ant  giving   a   note   for  what   he  has  been 
credited  with  by  mistake.     It  is  true  that," 
the  mistake  had  not  been  made,  the  balance 
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c  which  the  note  for  Rs.  7,000  was  given 
imld  have  been  greater.  The  sum  against 
bich  this  was  credited  would  have  been  in- 
pded  in  the  note,  and  as  due  upon  it  could 
khave  been  recovered  because  of  the  ille- 
pl  part  of  the  consideration  ;  but  this  sum 
not  an  illegal  claim,  and  the  defendant 
Id  be  liable  to  pay  it  although  the  note 
d  not  be  sued  upon.  The  learned  Judge 
s  to  have  treated  the  two  notes  as  jointly 
JDg  a  security  for  the  whole  balance 
correcting  the  mistake,  and  to  have 
idered  that  he  was  bound  to  hold  that 
were  tainted  with  illegality.  I  do  not 
k  we  are  bound  to  do  this.  The  illegal 
of  the  consideration  was  in  the  first 
,  and  need  not  be  held  to  extend  to  the 
nd.  Justice  certainly  does  not  require 
if  the  transaction  admits  of  a  different 
ning.  With  regard  to  this  note,  I  think 
plaintiff  is  entitled  to  recover  in  the  suit 
now  framed. 

Upon  the  whole  case  I  am  of  opinion 
the  decree  dismissing  the  suit  should  be 
ersed ;  that  the  plaint  should  be  amended 
adding  a  claim  for  the  consideration  for 
Rs.  7,000  note,  and  the  case  should  be 
ierred  to  a  Judge  to  take  the  accounts  and 
rmine  what  is  due  to  the  plaintiff  in 
fpe^ct  of  it.  The  plaintiff  has  partially 
incceeded  in  the  appeal ;  but  seeing  that  it 
Jaight  have  been  unnecessary  if  he  had  asked 
^  have  the  plaint  amended  and  sought  to 
liecover  upon  the  consideration  for  the  note, 
{I  think  each  party  should  pay  his  o^vn  costs 
•of  the  appeal  and  of  the  hearing  before  Mr. 
■Justice  Macpherson. 

Markhy,  J^ — In  this  case  I  should  be  dis- 
;  posed  to  treat  the  three  items  in  the  account, 
J  that  relating  to  shares  received   and   those 
I  'elating  to  tickets  purchased  in  a  lottery,  as 
standing  upon  the  same  fooling.     The  allow- 
ance of  each  of  these  items  in  the  account,  I 
I  piiist  say,   seems  to  me  to  stand  precisely 
I  tn  the  same  relation  to  the  original  illegal 
^ct.    It  is  not,  however,  very  easy  to  deduce 
any  very  clear  general    principle   from  the 
decided  cases  by  which  it  can  be  determined 
whether,  where  there   has  been  an   illegal 
contract  and  an  illegal  act  done,  a  subsequent 
promise  following  thereon  can  be  enforced, 
^he  subsequent  promise  is  sometimes  held  to 
^e  "tainted"  with  the  illegality  and  some- 
^imes  not.    And  the  Judges  appear  to  me  to 
have  determined  in  each  case,  according  to 
^heir  own  judgment  and  discretion,  whether 
^he  illegal  act  is  so  far  separable  from  the 
•subsequent  promise  as  that  the  latter  may  be 


enforced.  In  one  set  of  cases,  to  use  the  • 
words  of  Duller,  J.  (i  B.  &  P.  299),  the 
action  is  considered  to  be  founded,  *'  not  on 
the  illegal  contract,  but  on  a  ground  totally 
distinct  from  it."  In  the  other  set  of  cases,  to 
use  the  words  of  Jervis,  C.J.,  the  new  pro- 
mise **  springs  from,  and  is  the  creature  of, 
the  illegal  agreement."  To  which  of  these 
two  classes  does  the  present  case  belong.^ 
Did  the  promise  contained  in  these  promis- 
sory notes  spring  from,  and  was  it  the 
creature  of,  the  original  illegal  agreements  by 
the  defendant  to  give  the  plaintiff  a  share  in 
certain  lotteries  and  to  pay  for  tickets  in 
them,  or  was  it  a  separate  agreement.^ 
Was  it  made  by  the  parties  in  the  character 
of  offenders  against  the  Lottery  Act,  or  was 
it  made  in  a  wholly  different  character  ? 
E.xpressed  at  length,  the  agreement  contained 
in  the  first  promissory  note  may  be  stated 
thus :  '*  Whereas  you  have  trained,  kept, 
and  expended  money  upon  certain  horses 
belonging  to  me  at  my  request,  and  whereas 
you  have  paid  certain  moneys  to  the  Secre- 
tary of  the  Calcutta  Races  at  my  request, 
and  whereas  you  have  paid  for  certain  tickets 
in  a  lottery  at  my  request,  and  whereas  I 
have  received  certain  sums  of  money  for  bets 
and  lotteries  on  your  account,  for  all  which 
debts  I  mortgaged  to  you  my  horses,  which 
horses  you  were  about  to  sell,  and  whereas 
at  my  request  you  withdrew  the  advertise- 
ment for  the  sale,  I  promise  to  p:iy  you  Rs. 
7,000."  The  original  illegal  agreement  to 
give  the  plaintiff  a  share  in  the  lotteries,  and 
to  pay  for  the  tickets,  is  so  far  imported  into 
these  notes  that,  had  that  agreement  not  been 
made,  defendant  would  probably  not  have 
allowed,  nor  would  the  plaintiff  have  claimed, 
the  whole  of  the  item  of  Rs.  1,190,  or  any 
part  of  the  items  of  Rs.  64  and  Rs.  16. 
But  it  does  not  seem  to  me  that  for  this 
reason  we  are  bound  to  say  that  the  promis- 
sory notes  spring  from,  and  are  the  creatures 
of,  an  illegal  agreement.  No  doubt,  the 
illegal  promise  which  has  been  made  was  in 
some  sort  one  of  the  mxtters  upon  which  the 
defendant  based  his  promise  to  pay ;  but  so  it 
was  in  many  of  the  cases  in  \yhich  the  pro- 
mises have  been  upheld. 

As,  therefore,  I  think  the  promissory  notes 
are  good  and  valid  notes,  it  is  not  strictly 
necessary  for  me  to  say  whether  the  plaintiff 
may  no.v  recover  in  this  suit  any  portion  of 
the  claim  in  any  other  form.  But,  as  a  mat- 
ter of  fact,  I  do  fully  concur  with  the  Chief 
Justice  in  thinking  that,  in  the  view  which 
he  takes  of  the  notes,  we  can,  and  ought  to, 
allow  the  plaintiff  so  to  recover. 
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The  2nd  September  1872. 
Present : 

I 

The  Hon'ble  W.  Markby,  Judge, 

Court  Fees'  Act— Stamp  Daty —Application  for 

Review. 

In  the  matter  of 

Prosunno  Chunder  Roy  Chowdhry, 
Petitioner^ 

versus 

Nubo  Kristo  Chatterjee,  Opposite  Party, 

Baboo  Anund  Chunder  Ghossal 
for  Petitioner. 

No  one  for  Opposite  Party. 

Stamp  duty  paid  in  on  a  petition  of  the  nature  of  an 
application  for  review,  may  be  refunded  where  there  is 
no  final  decision. 

Note  by  the  Deputy  Registrar, — The 
stamp  law  is  silent  as  regards  the  refund  of 
excess  stamp  fee  paid  in,  or  as  regards  the 
refund  of  stamp  fee  paid  in  by  mistake. 

In  a  matter  on  the  Original  side,  where 
excess  stamp  fee  had  been  paid  in  by  an 
executor  on  a  probate,  the  Board  of  Re- 
venue, on  the  application  of  the  executor 
for  a  refund  of  the  excess,  held  that  the 
law  provided  for  no  such  refund.*  (See 
note  at  foot.) 

A  Full  Bench  has,  however,  held  (per  the 
late  Hon'ble  Chief  Justice,  Sir  Barnes  Pea- 
cock) :  *•  It  appears  to  have  been  the  object 
**of  the  Legislature  that  where  there  has 
**  been  no  final  decision,  and  the  stamp  duty 
^^  paid  on  the  petition  6/  appeal  has  conse- 
^' quently  become  ineffectual,  the  party 
'*  should  be  entitled  to  a  refund  of  the  stamp 
"duty."     {Sevestre,  Vol,. IK,  p,  i*j6.)\ 

As  regards  the  particular  matters  now 
before  the  Court,  it  is  presumed  that  the 
applications,  though  not  directly  for  review, 
are  of  that  nature,  and  may,  therefore,  be 
treated  as  falling  under  the  purview  of  sec- 
tion 15,  Act  VII.  of  1870. 

Markby,  J, — I  see  no  reason  why  the 
stamp  should  not  be  refunded  in  this  case  on 
the  authority  of  the  case  referred  to. 


The  2nd  September  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex^ 

Judges, 

Rent-suit — Civil  Decree— Putnee  Lease — 
Abatement— Cause  of  Action. 

Case  No.  113  of  1872. 

Regular  Appeal  from  a  decision  passd  if 
the  Deputy  Commissioner  of  Maunlb&m^ 
dated  the  jist  January  18^2, 

Rajah  Nilmoney  Singh  Deo  Bahadoar 
(Defendant),  Appellant, 

versus 

Sharoda  Pershad  Mookerjee  (Plaintiff), 
Respondent, 

Mr,  R,  *T,  Allan  and  Baboos  Oopenin 
Chunder  Rose  and  Bhowanee  Chan 
Dull  for  Appellant. 

Baboos  Sreenath  Doss  and  Bipro  Dost 
Mookerjee  for  Respondent. 


•  Since  writing  the  foregoing,  I  find  that  the  Govern- 
ment has  directed,  on  a  reference  from  Bombay,  that 
excess  stamps  put  in  by  mistake  in  matters  of  administra- 
tion should  be  refunded.  (See  Gazette  of  India  of  17th 
September  1872,  page  782.) 

tew.  R.,  Misl,  65. 


A  putneedar  sued  his  zemindar  and  obtained 
for  abatement  of  the  putnee  rent,  on  the  grotni  dui 
the  assets  of  the  putnee  fell  short  of  the  amountsbM 
in  the  lease.  While  this  suit  was  pending  in  the  && 
Court,  the  zemindar  brought  a  suit  for  the  rent  of  tai 
years  upon  the  full  jumma ;  and  though  thepotaeete 
objected  that  his  suit  for  abatement  was  pending;,  tib 
Collector  decreed  the  rent-suit  in  full.  In  execQn% 
the  zemindar  recovered  the  full  rent,  and  the  patneedtf 
then  sued  for  a  refund  of  excess  payments  and  of  ^ 
interest  realized  by  the  zemindar  thereon. 

Held  that  the  decree  of  the  Revenue  Court  «3i 
superseded  and  modified  by  the  decree  of  the  Cii 
Court  which  was  subsequently  affirmed  in  appeal* 

Held  that  the  plaintiff's  cause  of  action  accrued  « 
the  date  on  which  the  zemindar  recovered  froa  }» 
rent  in  excess  of  what  he  was  justly  liable  for,  andals 
interest  on  such  excess. 

Held  (on  reference  to  the  decree)  that  the  abateoeat 
was  to  take  effect  from  the  commencement  of  the 
putnee  lease. 

Kemp,  J, — In  this  case,  the  defcndani. 
Rajah  Nilmoney  Singh,  the  zemindar,  is  the 
appellant,  and  Sharoda  Pershad  Mookerjee, 
the  plaintiff  below,  putneedar,  respondent. 

It  appears  that  the  plaintiff,  Sharoda  Per- 
shad, obtained  a  putnee  from  the  zemindar, 
Rajah  Nilmoney  Singh,  for  lot  Echar  in 
Pergunnah  Chellama,  Chuckla  Pachete.  The 
assets  of  the  putnee  were  stated  in  the 
putnee  lease  10  be  Rupees  6,*;20iyH\ 
gundas.  The  putneedar  brought  a  salt  is 
the  Civil  Court  against  the  Rajah,  on  the 
ground  that  the  assets  were  not,  as  stated  in 
the  lease,  Rupees  6,720  15-14^,  but  thattbcj 
fell  short  of  that  sum  by  Rupees  1,924-1  su^Q^ 
and  the  putneedar  obtained  a  decree  iotkt 
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jl  Court  for  abatement  of  the  putnee  rent 
the   extent    of    Rupees    1,924-1-5    per 
Qin.    The    Rajah,    in    the    meanwhile, 
ht  a  suit  for  the  rent  of  the  year  1267 
for   that    of    the    year    r268    against 
patneedar    upon    the    fall    jam  ma    of 
s  6,720-1 5-14^,  and  obtained  a  decree, 
patneedar's  suit  for  abatement  in  the 
Court  had  been  instituted  before  the 
ah  brought  his  suit  for  rent.     The  put- 
ar,  in  the  rent-suit,  urged  that  his  suit 
abatement  was  pending  in  the  Civil  Court, 
he  objected  to  pay  the  full  rent  until 
suit  was  disposed  of.     His  objection 
not,  however,  attended  to  by  the  Collec- 
and  the  rent-suit  was  decreed  in  full  on 
29th  of  June  1863.      In  execution    of 
decree,  the  Rajah'  recovered   the  full 
of  1367  and  1268  from  the  patneedar. 
ic  present  suit  is,  therefore,  brought  for  a 
of  Rupees  1,924-1-1,  minus  a  small 
ion  of  Rupees  12-4-5  already  refund- 
under    the    Civil     Court    decree,     or 
1,911-12-16  for  the  year  1267,  and 
Rupees    1,924-1-1   for  the   year    1268, 
tber  with  the  interest  recovered  by  the 
ah  on  these  excess  payments  made  on 
urn  of  the  rent  for  the  two  years,  1267 
1268.    The  interest  was  calculated  up 
the  date  on  which  the  Rajah  took  out  the 
Qey  ia  execution  of  hi^  decree,  that  is  to 
up  to  the  12th  of  Assin  1276.    Interest 
^  charged  on  the  above  amounts  of 
Qcipal  and  interest  drawn  by  the  Rajah,  or 
nRnpees  7,494,7  annas,  18  gundas,  2  cow- 
(namely,  principal,  Rupees  3,835-13-15-2, 
interest,  Rupees  3,658-10-3),  that  being 
w  sum  which  the  Rajah  recovered  from 
w  plaintiff    on     the    12th    Assin     1276, 
•jd  on  which  sum  of  Rupees  7,494,7  annas 
^8  gundas,  2  cowries,  interest  from  the  date 
[tf  recovery  by  the  Rajah  to  the  dale  of  the 
iF^scni  suit  is  charged  at'  the   rate  of  12 
I  per  cent.,  the  total  amount  claimed  being 
[Rupees  9,270-11-15. 

The  Rajah  objected  that  the  claim  of  the 
Plaiaiiff  was  barred  by  limitation;  that  the 
final  decree,  which  he  obtained  for  rent,  was 
^«ed  on  the  4th  of  September  1868;  and 
^  no  claim  on  the  part  of  the  plaintiff  for 
a  refund  of  the  rents,  which  he  paid  under 
w  decree  for  a  period  of  time  previous  to 
«e  above  order,  can  be  maintained. 

.The  lower  Court,  the  Deputy  Commis- 
sioner oi  Maunbhoom,  has  given  the  plainiiff 
*  decree  for  the  whole  of  the  amount 
claimed. 

On  appeal,  the  points  taken  by  Mr.  Allan, 
^«  pleader  for  the  appellant,  the  Rajah,  are 

vou  XV  ra. 


I  these :  /x/. — ^That,  as  the  decree  for  rent  is 
a  final  decree,  the  plaintiff  is  not  entitled  to 
bring  this  suit  for  a  refund  of  any  sum 
recovered  by  the  Rajah  in  execution  of  that 
decree.  2nd, — That  the  suit  is  barred  by 
the  statute  of  limitation,  inasmuch  as  it  has 
not  been  instituted  within  three  years  from 
the  date  of  the  decree  for  rent,  jrd, — That 
the  decree  of  the  Civil  Court  for  abatement 
operates  only  prospectively,  and  not  retro- 
spectively ;  and,  lastly,  Mr.  Allan  takes  objec- 
tion to  the  interest  which  has  been  allowed 
by  the  Court  below. 

With  reference  to  the  ist  objection,  we 
find  that,  when  the  rent-suit  was  instituted 
by  the  Rajah,  he  had  full  notice  that  the  suit 
of  the  plaintiff  for  abatement  was  pending 
in  the  Civil  Court.  Objection  to  pay  the  full 
rent  was  taken  by  the  plaintiff  at  the  time 
the  rent-suit  was  brought,  but  the  Collector 
refused  to  entertain  that  objection,  and  a 
decree  was  passed  for  the  full  amount  claimed 
by   the    Rajah   according   to  the  contract 

entered  into  by  the  parties. 

Subsequently,  the  decree  of  the  Civil  Court 
was  in  favor  of  the  plaintiff,  and  abatement 
of  rent,  to  the  amount  of  Rupees  1,924-1-1 
per  annum,  was  decreed.  Therefore,  the 
decree  of  the  Revenue  Court  is  superseded 
and  modified  by  the  decree  of  the  Civil  Court, 
which  was  subsequently  affirmed  in  appeal 
bv  the  High  Court  on  the  4th  of  September 
i'868. 

On  the  2nd  point,  the  plaintiff's  cause  of 
action  accrued  on  the  12th  of  Assin  1276, 
corresponding  with  the  27th  of  September 
1869,  on  which  date  the  Rajah  recovered 
from  the  puineedar  Rupees  3,835-13-15-2 
as  rent  in  excesi  of  what  the  putneedar  was 
justly  liable  for,  as  also  interest  upon  that 
sum;  so  that  on  the  12th  of  Assin  1276, 
corresponding  with  the  27th  of  September 
1869,  the  Rajah  recovered  from  the  plaintiff, 
the  putneedar.  Rupees  7,494-7-18-2  in  excess 
of  what  the  puttieedar  was  justly  liable  to 
pay. 

The  present  suit  was  brought  on  the  4th  of 
Assin  1278,  corresponding  with  the  19th  of 
September  1871,  that  is  to  say.  well  within 
three  years  of  the  date  of  the  cause  of  action, 
and  it  is,  therefore,  clearly  not  barred. 

With  reference  to  the  3rd  question,  it  is 
clear,  on  reference  to  the  decree  which  the 
putneedar  has  obtained  for  abatement,  that 
that  abatement  was  to  take  effect  from  the 
commencement  of  the  putnee  lease. 

On  the  question  of  interest,  with  reference 
to  the  sums  under  this  head  that  have  been 
demsmded  prior  to  the  12th  of  Assin  12769 
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although  they  appear  in  the  schedule  to  be 
on  account  of  interest,  the  fact  is,  as 
appears  from  the  record,  that  these  sums  are 
not  interest  which  has  been  accumalating 
from  that  period,  bat  interest  which  the 
Rajah  recovered  upon  the  principal  amount 
of  rent  decreed  to  him.  The  only  interest 
which  the  plaintiff  has  claimed  in  this  ca^e, 
in  addition  to  the  sum  which  w^  paid  by 
him  to  the  Rajah  on  the  12th  of  Assin  1876, 
Is  the  interest  which  has  accrued  from  that 
date  to  date  of  suit ;  and,  with  reference  to 
that  interest,  as  the  Rajah  had  notice  of  the 
plaintiff's  claim  for  abatement — as  he  has 
reoivered  a  large  sum  in  excess  of  what  the 
plaintiff  was  justly  lia(ble  for — the  Rajah  must 
pay  at  the  rate  of  la  per  cent,  per  annum 
dA  the  sum  of  Rupees  7,494-7-18-2  so  taken 
tip  to  date  of  suit.  «From  the  decree  of  the 
Court  below,  we  observe  that  the  Deputy 
Conittiissioner  has  allowed  six  per  cent,  from 
dais  ol  institution  of  suit,  and  also  from  the 
date  of  the  decree  to  date  of  realization ;  and 
this  is  a  proper  rate  of  interest. 

The  appeal  is,  therefore,  dismissed,  and  (he 
decWon  of  the  tower  Court  affirmed   with 

008t8» 


The  3rd  September  1872. 

Present: 

The  Hon'bie  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Adtadaiidn^  Statement  by  Pleader--  Client's 

ObUesdoa. 

Case  No.  247  of  1872. 

Spetial  Appeai  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of 
Dacca,  dated  the  23rd  March  rSjr, 
affinning  a  decision  of  the  Moonsiff  of 
Bohur,  dated  thi  8th  November  iS'jo, 

Chunder  Coomar  Deo  (one  of  the  Plaintiffa), 

Appellant, 

versus 

Mirza  Sttdakut  Mahomed  Khan  (Defendant), 

Respondent, 

Mr,  M,  L,  Scmdel  for  Appellant. 

£aboo  Hoarga  Mohun  Doss  for  Respondent. 

In  a  suit  fi>  ^eodver  possession,  where  defendant's 
BlMuter  statod  before  the  Moonsiff  that,  if  the  thak  map 
(which  was  not  at  the  time  in  Court)  could  show  that 
the  hinds  in  dispute  had  been  surveyed  as  part  and 
.  IMtiMl  of  th«  plaintiff's  talmilt,  bis  ctitnt  would  giM  up 
nis  daim :  \ 


He  i.d  that  the  stateinent«as  not  one  which  was  wAm 
the  scope  of  the  pleader's  authority  to  make,  and  «ai 
not  bindings  upon  the  client. 

Kemp,  J, — Th£  plaintiffs  are  the 
appellants  in  this  case.  Thejsned  to  n 
possession  of  a  small  quantity  of  laodt. 
ing  that  they  belonged  to  Talook  No. 
by  name  Enayut  Khan  Mahomed,  of  w1 
they  had  been  dispossessed  by  the  d 
on  the  ist  of  Falgoon  1268.  The  suit 
brought  on  the  4th  of  Assar  1277,  sothi^  . 
the  time  the  suit  was  instituted,  the  plow 
had  been,  according  to  their  own  sMfj^ 
nearly  1 1  years  out  of  possession. 

The  case  of  the  plaintiffs  was  metbfii 
defendants  who  pleaded  limitation,  vui,m 
the  merits,  stated  that  the  lands  in 
belonged  to  Mouzah  Dusbussee,  and  not 
Talook  No.  490.  The  lower  Coaits 
found  that  the  plaintiffs  have  not  bees 
to  prove  possession  at  any  time  within 
years  prior  to  suit.  We  are  not  suipfi«d 
this  finding  when  we  look  to  the  fact  o( 
long  delay  of  the  plainttfib  in  bringias^ 
suit  from  date  of  alleged  oaater. 

In  special  appeal  it  is  contended  that 
pleader  for  the  defendants  below  mAt 
statement  before  the  Moonsiff  that,  Iflk 
thak  map  could  show  that  the  lands  inl^ 
pute  had  been  surveyed  as  part  and  parod# 
the  plaintiff's  Talook  No.  490,  bis  cW' 
would  give  up  his  claim. 

Now,  this  statement  of  the  pleadex 
made  when  the  thak  map  was  not  ia  Cooil 
and,  further,  we  are  of  opinion  that  it  is  vH 
a  statement  which  was  within  the  scope  i 
the  pleader's  authority  to  make,  and  as  sod 
it  is  not  binding  upon  the  client.  There au 
decisions  of  this  Court  on  this  point,  but  «c 
shall  only  refer  to  one  reported  in  i' 
Weekly  Reporter,  page  279,  by  Justices 
Bayley  and  Sir  Charles  Hobhouse.  in  ite 
case  of  Gour  Pershad  Doss  vs.  Soek  M 
Ram  Deb,  With  reference  to  this  W 
we  may  observe  further  that,  at  the  nfl»  ^ 
admitting  the  special  appeal,  we  were  twv 
doubtful  whether  the  statement  of  the  spedal 
appellant,  that  this  map  was  refased  con- 
sideration by  the  Courts  below,  was  a  corr^ 
one.  We,  therefore,  directed  the  Mooot 
through  the  Judge  to  report.  The  Moonsiff 
has  not  submitted  any  report,  but  the  Jo<^l* 
has  reported  that  there  was  an  appHcation 
for  review  on  this  very  question  before  id« 
Subordinate  Judge  which  was  rejected. 

On  the  other  ground  taken  in  specialap^' 
that  the  finding  of  the  Lower  kpf^ 
Court  Ts  wrong  on  the  question  of  limit^'JJ^ 
and  that  the  Judge  is  not  right  In  ^% 


'*•] 


Cml 


TBI  WIVELr  KkPOKlUK. 


Jtuimgt. 


ii9 


[at  there  was  anything  inconsistent  ii  the 
lence  of  the  witnesses  of  the  plaintifiFs, 
find  that  the  lower  Court  has  come  to  a 
finding  that  the  documentary  or  oral 
lence  adduced  by  the  plaintiffs  is  not 
icient  to  prove  that  the  plaintiffs  were  in 
sssion  at  any  time  within   twelve  years 
>r  to  the  institution  of  the  suit.    This  find- 
is  a  clear  finding  upon  a  question  of  fact, 
it  is  in  accordance  with  the  decision  of 
first  Court,  which  has  also  found  that  the 
uotiffs  were  not  in  possession  within  12 

The  special  appeal  will  be  dismissed  with 


The  3rd  September  1872. 

Present : 

Hon'ble  W.  Markby  and  F.  A.  Glover, 
yudges. 

>ttah  and  Kuboolcut— Noa-delivery  of  pottah 
— Kbas  Possession. 

Case  No.  14  of  1872. 

tcial  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated  the 
tgth  September  iSyr^  reversing  a  decision 
of  the  afoonsiff  of  Aurungabad,  dated  the 
ph  June  1871. 

^zeezooddeen  Khan  and  others  (Plaintiffs), 

Appellants^ 

versus 

[ujdburLall  Hulwai  and  others  (Defendants), 
Respondents, 

\Moonshee  Mahomed  Yusufiox  Appellants. 
Mr,  R.  E,  Twidale  for  Respondents. 

Where  a  pottah  and  kubooleut  exist  between  two 
^raes,  and  the  only  reason  why  the  pottah  is  not  oper- 
iveis  that  the  lessee  does  not  deliver  it,  he  cannot  be 

red  to  take  advantage  of  his  own  breach  of  contract, 

recover  khas  possession. 

Markby,  y, — It  seems  to  me  that  the  argu- 
ment that  has  been  addressed  to  us  in  this 
Appeal  does  not  touch  the  point  which  we 
h^ve  to  consider,  or  rather  does  not  touch 
^  judgment  of  the  Lower  Appellate  Court. 
The  Lower  Appellate  Court  says  that  it  is  ad- 


mitted that  there  were  a  pottah  and  kubooleut 
between  the  parties;  and  it  says,  very  pro- 
perly, that  primd  facie  upon  this  there  can  be 
no  recovery  of  khas  possession  while  that  pot- 
tah and  kubooleut  are  in  force,  and  the  term 
is  unexpired.  The  only  answer  made  to  that 
was,  that  a  suit  having  been  brought  in  the 
Revenue  Court  by  the  plaintiff  upon  this 
kubooleut,  it  had  failed.  Now,  it  is  not 
necessary  for  us  to  say  whether,  if  that  suit 
had  failed  in  consequence  of  any  misconduct 
on  the  part  of  the  defendant,  this  suit,  which 
is  for  khas  possession,  could  be  maintained, 
that  is  to  say,  whether  or  no  that  might  be 
treated  as  putting  an  end  to  the  relation 
between  him  and  the  plaintiff.  It  has  been 
found  as  a  fact,  and  it  has  not  been,  and  indeed 
could  not  weH  be,  now  contested,  that  the 
pottah  and  the  kubooleut  remained  inopera- 
tive by  the  fault  of  the  plaintiff.  Therefore, 
what  took  place  in  that  suit  can  have  no 
possible  effect  upon  what  is  to  be  the  resvlt 
in  this  suit. 

Then  the  matters  stand  thus,  that  the 
defendant  has  been  admitted  into  possession ; 
and  though  it  may  be  that  the  lease  has  not 
come  into  operation,  yet,  if  it  has  not  done 
so,  it  is  on  account  of  the  fault  of  the  plaint- 
iff. Then,  can  the  plaintiff  recover  khas 
possession?  Clearly  he  cannot,  because  he 
cannot  be  allowed  to  take  advantage  of  the 
breach  of  contract  on  his  part.  The  only 
reason  that  the  pottah  is  not  operative  te  Ibat 
he  himself  prevented  itB  operation  by  not 
delivering  it.  A  Court  governed  by  equi- 
table principles  could  not  allow  the  plaintiff 
to  recover  khas  possession  in  such  a  caee  as 
that.  Further,  if  anything  more  were  neces- 
sary to  entitle  the  defendant  to  retain  posses- 
sion, it  has  been  found,  as  a  matter  of  fact, 
that  not  only  the  defendant  has  been  put  into 
possession,  but  that  he  has  expended  some 
money  in  building  golahs.  It  is  said  that 
this  finding  is  based  upon  a  misunderstand- 
ing of  an  expression  in  the  plaint ;  but,  after 
the  expression  of  the  opinion  of  Mr.  Jnsdce 
Glover,  I  should  not  think  of  discnsstng  for 
a  moment  the  construction  which  the  Judge 
below  thought  right  to  adopt.  I  think, 
therefore,  we  are  bound  to  say  in  this  case 
that  the  Judge  is  right  in  point  of  law,  and, 
as  far  as  I  can  see,  he  is  also  right  in  his  con- 
clusion. 

We  dismiss  this  appeal  with  costs. 

Glover^  J, — I  am  of  the  same  opinion. 
With  reference  to, the  sentence  about  which 
there  has  been  so  much  dlscasston,  I  wish  to 
say  that  the  word  golah  is  generally  under- 
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stood  to  be  a  place  where  grain  is  stored  for  ^ 
safety  or  sale.  I  do  not  say  that  it  never 
means  a  market,  bat  that  "  market "  is  not 
its  ordinary  meaning.  The  Subordinate 
Judge  was,  I  consider,  perfectly  right  in 
attributing  to  the  word' the  meaning  he  has 
done. 


The  jrd  September  1872. 

Present : 

The  Hon'ble  W.  Markby  and  F.  A.  Glover, 

Judges, 

Sale  of  Right  of  Appeals—Position  of  Purchaser 

--Costs. 

Case  No.  198  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Nuddea, 
dated  the  gth  May  i8j2, 

Troyluckhonath  Banerjee  (Decree-holder), 

Appellant^ 

versus 

Brindabun  Chunder  Sircar  Chowdhry  (Judg- 
ment-debtor), Respondent, 

Baboos  Hem  Chunder  Banerjee  and   Grish 
Chunder  Mookerjee  for  Appellant. 

Baboo  Tarucknath  Sen  for  Respondent. 

Where  the  rights  and  interests  of  the  plaintiffs  in  a 
suit  which  was'dismissed  were  purchasedby  third  parties, 
who  filed  an  appeal,  in  which  they  described  themselves 
as  plaintiffs,  appellants,  together  with  the  original  plaint- 
iffs, and  the  original  decree  was  confirmed  with  costs: 

Held  that  the  purchasers  took  the  position  of  plain- 
tiffs, with  all  the  risks  and  liabilities  of  plaintiffs 
from  the  commencement,  including  liability  for  all 
costs  awarded  against  the  plaintiffs  generally  without 
limitation. 

QtuBre.-OugYit  the  speculative  purchase  of  a  right  of 
appeal  to  be  recognized  by  a  Court  of  Justice  ? 

Markby,  J. — This  case  arises  out  of  a  suit 
which  was  originally  between  the  Bengal 
Indigo  Company  and  Moran  and  Company  as 
plaintiffs,  and  one  Banerjee  and  others  as 
defendants.  The  suit  was  dismissed.  Sub- 
sequent to  the  dismissal,  the  respondents  in 
this  present  appeal  purchased  the  rights  and 
interests  of  the  Bengal  Indigo  Company  in 
the  suit.    Whether  such  a  transaction  ought 


ever  to  have  been  recognized  by  any  Coi 
of  Justice,  I  think  it  is  somewhat  doubtfi 
but  that  is  a  question  with  which  we  bi^ 
nothing  to  do.     I  only  refer  to  it  becausej 
should  not  liKe  to  be  supposed  to  have 
tioned   it.     But,   as  a  matter  of  fact, 
happened  then  is  this,  that  the  respond( 
applied  and  were  allowed  to  file  the 
in  this  Court  against  the  decree  of  the 
below  which   dismissed  the   salt,  in 
they  described  themselves  as  plaintiffs; 
pellants,   together  with   Moran   and 
pany  and  the  Bengal  Indigo  CompaiHf, 
lowing   in  that  respect  the   rule  wticil| 
acted  upon  that  a  plaintiff's  name  cannot 
removed  from  the  record,  thoagh  a  pi 
may  be  added.     Now,  it  seems  to  me  thatt 
effect  of  the  steps  taken  in  the  case  was 
the  purchasers  took  the  position  of  plaii 
in  the  suit,  and  took  upon  themselves  all 
risks  and    liabilities  of   plaintiffs  from 
commencement.     I  think  it  would  lead 
endless  confusion  if  that  were  not  so. 
what  follows  upon  that,  is,  that  this  C( 
confirmed  the  decree  of  the  Court  belov,: 
ordered  the  appellants  generally  to  pajr 
costs  of  the  appeal.    The  effect  of 
ing  the  decree  of  the  Court  below,  ia» 
there  is  a  decree  now  standing  against ' 
plaintiffs  for  the  payment  of  the  costs  in  1 
first   Court ;   and   the   only  question 
us  is  whether  that  can  be  executed  agalij 
these   present   respondents    as  well  as 
Bengal   Indigo   Company   and  Moran 
Company.     I  think  that  it  can  be  so 
cuted ;  for,  as  I  have  stated  above,  the  res( 
ents,  by  being  placed  upon  the  record, 
upon  themselves  all  the  risks  and  liabilr 
of    plaintiffs    from    the    commencement. 
think  the   decision   of  the   lower  Conrt 
wrong  and   ought  to  be  reversed,  and 
declare  the  liability  of  these  respondents  | 
all  such  costs  as  are  awarded  against 
plaintiffs  generally  without  limitation. 

Costs  of  this  appeal  will  have  to  be  psid. 
not  by  the  plaintiffs  generally,  but  by  the 
present  respondents. 

With  this  intimation  of  our  opinion,  die 
case  will  go  back  to  the  lower  Court  for 
execution. 

Glover,  J.— I  concur.  I  wish  to  add  that 
I  entirely  concur  with  what  has  been  express- 
ed by  Mr.  Justice  Markby  with  respect  to 
this  speculative  purchase  of  a  right  of  appeal. 
It  tends  to  foster  most  unnecessary  and  most 
mischievous  litigation.  I  also  entirely  con- 
cur in  making  the  present  respondents  pay 
the  costs  of  this  appeal. 

d    ' 
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The  23rd  September  1872. 

Present: 

Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 
Judges. 

Endowment—Powers   of   Sebait— 
Right  of  Lessee. 

Case  No.  173  of  1872. 

Appeal  from  a  decision  passed  by 
Judge    of  Cuttack,    dated  the    2Sth 
Member   iSyi,   reversing  a  decision  of 
Moonsiff  of  Pooree,   dated  the  i6th 
fAruary  iSyr. 

Lmuh  Misser  and  others  (Plaintiffs), 
Appellants^ 

versus 

Jnggurnath  Indraswamee  (Defendant), 
Respondent. 

hoo  Obhoy  Churn  Bose  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondent. 

sebait  of  a  reiij^ious  endowment  is  competent  to 

.  the  endowed  lands,  and  to  appiropriate  the  proceeds 

t&e  purpose  of  keeping  up  the  worship  of  the  idol, 

tmokuddum,  under  such  a  lease,  is  entitled  to  hold 

saon  during  the  life-time  of  the  lessor  or  during 

period  as  the  latter  continues  to  be  the  sebait  of 

endowed  lands. 

^^«A  7- — 12*  this  case  the  plaintiff  is  the 
ial  appellant.  It  appears  that  he  sued 
defendant,  who  alleges  himself  to  be  a 
ait,  to  recover  possession  of  a  small 
lity  of  land,  1  biswa,  i  cottah,  i  gun- 
ot  which  he  states  that  he  had  been 
gaily  dispossessed  by  the  defendant.  In 
e  plaint,  the  plaintiff  states  that  his  ances- 
^wrs  held  ihe  mokuddumee  of  the  village, 
tod  that  ihey  paid  a  750-rupee  jumma  to 
the  lakherajdars,  the  defendant's  ancestors ; 
il»at,  subsequently,  or  on  the  15th  of  April 
1S70,  the  defendant  granted  a  poitah  to  the 
plaintiff  confirming  his  rights  as  mokuddum, 
*»  also  confirming  the  jumma  of  Rupees  750 
which  had  hitherto  been  paid.  This  pottah 
IS  not  set  forth  in  the  body  of  ihe  plaint,  but 
It  is  filed  with  the  plaint.     The  defendant 


lakherajdar  was  entitled  to  the  land  in.  dis- 
pute. The  first  Court  found  for  the  plaintiff. 
On  appeal,  the  Judge  has  dismissed  the 
plaintiff's  suit,  holding  that  he  has  not  been 
able  to  prove  possession  as  mowrosee  mokud- 
dum within  twelve  years  prior  to  date  of  suit. 
With  reference  to  the  pottah  of  1870,  the 
Judge  is  of  opinion  that  the  plaintiff  did  not 
sue  on  the  basis  of  that  pottah.  Had  he  done 
so,  it  is  probable,  says  the  Judge,  that  he 
would  have  given  him  a  decree;  not  having 
done  so,  and  not  having  been  able  to  prove 
possession  on  the  footing  of  a  mowrosee 
mokuddum  within  twelve  years  prior  to  suit, 
the  suit  of  the  plaintiff  must  fail. 

We  may  observe  that  there  was  also  a  suit 
brought  by  the  plaintiff's  lessee.     It  appears 
that  the  plaintiff  leased  the  remaining  lands 
of  the  village  of  which  he  held  a  pottah  to 
a  third  party,  and  that  party  having  been 
dispossessed  by  the  lessee  of  the  lakherajdar, 
defendant  brought  a  suit  against  that  lessee 
on  the  strength  of  the  pottah  granted  to  him 
by  the  plaintiff,  and  obtained  a  deoree,  which 
decree  was  upheld  by  the  same  Judge  who 
has  dismissed  the  plaintiff's  case.     We  think 
that  the  Judge  is  wrong  in  saying  that  the 
plaintiff  has  not  based  his  case  upon  the 
pottah  of  1870.     It  is  clear  that  that  pottah, 
as  already  stated,  was  filed  with  the  plaint. 
It  is  also  clear  that  the  defendant  was  well 
aware  of  the  title  upon  which  the  plaintiff 
came  into  Court  to  seek  redress,  for,  in  the 
written   statement,   he   does   not    deny    the 
execution  of  the  pottah,  but  seeks  to  avoid 
it  by  alleging  that  it  was  invalid,  inasmuch 
as  a  sebait  could  not  grant  such  a  pottah  so 
as  to  bind  the  idol.     It  is  also  clear  that  the 
issue  raised  in  the  first  Court  was  the  pro- 
per issue,  namely,  whether  the  plaintiff  was 
entitled  to  recover  possession  as  mokuddum 
under  the  pottah  of  1870  from  the  defendant, 
or  whether  the  defendant   was   entitled   to 
hold  the  lands  as  lakherajdar.     It  has  been 
said  by  Baboo  Mohesh  Chunder  Chowdhry, 
who  has  been  heard  for  the  respondent,  that 
this  pottah  granted  by  the  defendant  in  1870 
is  invalid,  and  he  has  referred  us  to  a  deci- 
sion to  be   found  in  Volume  X.,  Moore's 
Privy  Council  Appeals.     There  has  been  no 
contention  in  this  case  that  the  pottah  has 
b.een   granted   upon  an  inadequate  jumma. 


f*ted  that  the  pottah  was  not  a  valid  pottah, 

^J^asmoch  as  it  had  been  granted  by  him  as  |  A  sebait  is  competent  to  lease  the  endowed 

lands  to  the  best  advantage,  and  to  appro- 


•cbait,  and  that,  in  that  capacity,  he  was  not 
wmpetem  to  grant  a  pottah  so  as  to  bind  the 
.|°ol'  The  issue  raised  between  the-  parties 
m  the  first  Court  was  whether  the  plaintiff 
jJ'^J  entitled  to  recover  possession  as  mo- 


kaddi 


priate  the  proceeds  of  the  land  for  the  pur- 
pose of  keeping  up  the  worship  of  the  idol. 
Indeed,  without  leasing  out  the  lands,  it 
would   be  impossible    to  provide    for    the 


1 


um  under  the  pottah,  or  whether  the  1  expenses  of  that  worship,  and  to  carry  out 


e 


440 


Cwii 


Ttt  WttUY  MFQtotlL 


RuUMgs.        [VoL  Xm 


the  object  for  which  the  lands  were  endowed. 
Therefore,  there  b^ing  no  allegation  that  the 
jumma,  at  which  these  lands  have  been  let 
by  the  defendant,  is  an  inadequate  or  impro- 
per jumma,  we  mast  hold  that  the  plaiatiS 
is  entitled  to  hold  possession  under  that  lease 
during  the  life-time  of,  or  during  such  period 
as,  the  defendant  shall  continue  to  be  the 
sebait  of  these  endowed  lands,  as  the  pottah, 
no  doubt,  is  binding  upon  the  defendant. 
We,  therefore,  reverse  the  decision  of  the 
Judge,  and  restore  that  of  the  first  Court  to 
this  extent,  that  we  declare  the  plaintiff 
entitled  to  possession  under  this  pottah 
during  the  term  oi  the  defendant's  life,  or 
during  the  time  that  he  may  bold  the  pffice 
of  sebait.  The  costs  of  this  appeal  and  in 
the  Judge's  Court  to  be  paid  by  the 
respondent. 


The  4th  September  1872. 

Present  : 

The  Hon'ble  W.  Markby  and  F.  A.  Glover, 

Judges, 

Attachment  before  Decree— Damages. 

Case  No.  30  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  the 
Twenty 'Four  Pergunnahs^  dated  the  ^oth 
September  iSyi, 

Dhurmo  Narain  Sahoo  and  others 
(Defendants),  Appellants^ 

versus 

Sreemutty  Dossee  (Plaintiff),  Respondent, 

Baboo  Komolakant  Sen  for  Appellants. 

No  one  for  Respondent. 

Where  a  Court  orders  attachment  of  a  defendant's  pro* 
perty  aft«r  it  is  satisfied  that  he  is  about  to  remove  or 
dispose  of  it  with  intent  to  obstruct  or  delay  the  execu* 
tion  of  the  decree,  it  must  be  presumed  that  there  was 
good  and  sufficient  cause  for  the  plaintiff  having^  moved 
the  Court  to  do  so,  even  thoufjrh  the  suit  resulted 
unsuccessfully ;  and,  unless  the  cQutrary  can  be  estab- 
lished, damag^es  cannot  be  claimed. 

Markby,  J. — I  think  it  quite  clear  that 
this  judgment  cannot  be  supported.  Possibly, 
that  may  be  a  reason  why  the  plaintiff  has 
not  appeared.  The  attachment  which  is 
complained  of  as  a  wrongful  act  of  the 
defendant  and  for  which  damage  16  sought, 
must  be  presumed  to  have  been  given  after 
the  Court  was  satisfied  that  the  plaintiff's 


husband,  who  was  the  original  defendaot  i 
the  former  suit,  was  about  to  remove  or  (B 
pose  of  his  property  with  intent  to  obstnj 
or  delay  the  execution  of  the  decree.  " 
being  so,  I  think  the  [Slaintlff  cannot  sa 
Although  it  is  true,  as  the  Subordinate  J 
saya,  that  a  perMHi,  who  di8|K>8sesse$ 
without  good  and  sufficiecii  cause,, 
make  good  the  loss  sustained  by  ibat 
for  such  wrongful  act ;  that  is  a  veiy  diffeiei 
case  from  this  where  the  party  is  liifd 
sessed  by  the  act  of  the  Court,  after  Idsq 
satisfied  that  the  person  who  was  ia  pones 
aion  was  about  to  behave  iinpfO|n|f.  J 
think,  under  those  circumstances,  we  val 
presume  that  there  was  a  good  and  va&ai 
cause  for  the  course  taken  by  the  presij 
defendants,  the  plaintiffs  in  the  former  vt 
unless  the  plaintiff  can  establish  die 
trary.  There  was  no  attempt  on  her 
to  do  this,  |)at  she  relied  for  this 
wholly  upon  the  result  of  that  former 
but  that  does  not  show  that  the  a 
was  wrong  or  even  improper,  and  is 
evidence  upon  which  a  decree  can  be 
to  the  plaintiff.  Therefore,  we  need  oor 
to  the  question  whether  or  no  the 
have  been  properly  assessed,  akhoqk  I 
would  be  very  difficult  to  show  i\Ai^ 
could  recover  interest  in  the  way  in  «S^ 
she  has  laid  the  claim,  when  she  bad  a  hA 
more  summary  remedy,  if  she  had  any  retf^ 
to  complain,  under  section  88  of  the  Pro* 
dure  Code.  J 

The  decision  of  the  lower  Court  is  rewnJj 

and  the  suit  is  dismissed,  with  costs  ifl 
Court  and  in  the  Court  below. 

Glover f  J. — I  concur. 


The  4th  September  1872. 
Present  : 

The  Hon'ble  Sir  Richard  Couch,  ^^-^ 
Chief  Justice,  and  the  Hon'bie  H-  V- 
Bayley,  Judge, 

Pre-entption^Mahomedan  Law. 

Regular  Appeals  from  a  decision  pa^^^. 
the  Officiating  Deputy  Commusiomr  #/ 
Cackar,  dated  the  /  tth  June  iSji- 

Case  No.  201  of  1871. 

Poorno  Singh  Monipooree  and  otbc» 
(Defendants),  Appellants, 

versus 

Huree  Chum  Surmah  (Plaintiff),  ^^f^^ 

t 


!;»0 


Civil 


THB   WBBKJLy    RIIORTKE. 


Rulings, 


441 


The  A  dvoctUe- General  and  Mr.  Collis  for 
I  Appellants. 

I  il/r.  J.  T,   Woodroffe  for  Respondent. 


L  Case  No.  204  of  1871. 

bree  Churn  Surmah  (Plaintiff),  Appellant, 

}  versus 

fcThomas  Ackroyd(one  of  the  Defendants), 
^  Respondent, 

jtfr.  7.   r.  Woodroffe  and  Baboo    Taruck- 
natk  Sen  for  Appellant. 

Yhe  Advocate-General  and  Mr,   Collis  for 

Respondent. 

le  right  of  pre-emption  arises  from  a  rule  of  law  by 

'  the  owner  of  the  land  b  boond,  and- it  exists  no 

U  there  ceases  to  be  an  owner  who  is  bound  by 

t  other  as  a  Mahomcdao  or  by  custom. 

^*  The  right  is  not  a  mere  personal  one  in  the  p re-em p- 

hr,  whoTiaa  it  only  as  a  co- sharer  or  neighbour,  and 

■MS  it  on  his  ceasmsT  to  be  either. 

Cauchs  CJ. — \^  the  first  of  these  appeais, 

imo  S'mgh*   Goona  Singh,   and    Jadub 

h,  Monipoorees,  the  defendants  Nos.  2, 1 3, 

38  in  the  original  suit,  ar«  the  appeUants ; 

id  the  principal   objection   taken  in   the 

mnds  of  appeal  is  that  the  right  of  pre- 

iption  claimed  by  the  plaintiff  did  not  exist 

.  to  all  or  any  part  of  the  land  ia  suit,  as 

^  vendors  to  the  appellants  and  their  co- 

jdefendants  were  Europeans. 

[    No  issue  was   raised   in  the  suit  as  to 

whether  the  law  of  pre-emption  prevailed  by 

k^  castom  in  Cachar,  where  the  land  is 

situated,  or  as  to  whether  the  appellants,  as 

Hindoos,  were  bound  by  it.    The  appellants, 

b  their  written  statement,  alleged  that  the 

few  had  nothing  to  do  with  Europeans  from 

whom  they  purchased,  that  the  plaintiff  Was 

■Ota CO- sharer  or  a  "  neighbour,"  and  that  he 

never  legally  performed,  nor  observed,  the 

i^ecessary  preliminaries. 

This  being  a  regular  appeal,  if  it  appeared 
to  us  essential  to  the  right  determination  of 
the  sait  upon  the  merits  that  the  other  ques- 
tions shoold  be  determined,  we  might,  under 
MGtios  354  of  the  Code  of  Procedure,  refer 
them  to  the  lower  Court  to  be  tried  ;  but  we 
think  U  is  not  essential,  as,  in  our  opinion,  the 
«*se  is  not  within  the  law  of  pre-emption, 
assuming  that  it  does  prevail  in  Cachaf.  and 
that  the  appellants,  the  purchasers,  are  gov- 
eiued  by  it. 

The  plaintiff,  who  claims  the  right  of  pre- 
^XptioD,  isaHkidoOk  and  the  vendor,  Mr.  Ack- 


royd,  is  an  European.  The  Deputy  Commis- 
sioner, on  the  issue  which  was  frat»ed — ''  Are 
Europeans  bound  by  the  law  of  pre-emption 
in  Cachar  ?" — says,he  finds  that  otAv  two  cases 
sore  on  record  in  the  Courts  in  Cachar  in  which 
Christians  or  Europeans  have  been  parties  fn 
cases  of  this  nature,  and  that  he  does  not 
think  that  these  two  cases  afford  any  positive 
evidence  on  the  subject.  Having  said  this, 
and  found  that  issue  for  the  defendant  Ack- 
royd,  upon  which  he  dismissed  the  «ait  against 
him  with  costs,  he  proceeded  to  decide  upon 
the  last  issue  he  had  framed — ^as  to  wheCheft* 
(he  purchasers  and  pre-emptor  are  affected 
by  the  fact  that  the  vendor  is  a  Chflsfran— 
that  they  are  not.  The  reason  be  gives  for 
this  is,  that  it  does  not  appear  to  h?m  fo  be 
just  that  the  privilege  should  extend  to  the 
Hindoo  purchasers  who  have  nothing  to  do 
with  the  seller's  exemption,  and  that  it  seems 
to  him  that  in  Cachar,  it  is  most  important 
that  the  right  of  a  sharer  in  land  Ui  pre-emp- 
tion  should  be  most  carefully  guarded.  The 
law  of  pre-emption  was  much  considered  hi 
the  case  reported  in  4  Bengal  Law  Reports 
134,  F.  B.  R.,*  where  it  was  hold  by  the  Ch?ef 
Justice  and  Mr.  Justice  Kemp  and  Mr. 
Justice  Milter  that  a  Hindoo  parchaser  rs  not 
bound  by  the  law  in  favor  of  a  Mahomedati 
co-partner, although  the  co- partner  from  whotH 
he  purchased  was  a  Mahomedan,  the  plaintiff 
having  failed  to  prove  that  the  Hindoos  tti 
the  district  had  adopted  the  custom.  On  the 
other  hand,  Mr.  Justice  Norman  and  Mr 
Justice  Macpherson  held  that,  whenever  a 
Mahomedan  has  a  right  of  pre-emption,  it  is 
not  defeated  by  the  mere  fact  that  the'  pur- 
chaser is  a  Hindoo.  The  question  Was  refer- 
red to  a  Full  Bench  in  three  cases,  but,  in  aR 
of  them,  the  vendor  was  a  Mahomedan,  and 
the  question  raised  in  this  appeal  did  not 
arise.  In  the  argument  before  as  for  the 
respondent,  some  expressions  of  Mr.  Justice 
Mitter  and  the  Chief  Justice  were  relied 
upon  as  showing  that  the  vendor  need  not  be 
a  Mahomedan,  but  we  think  no  such  refer- 
ence can  be  drawn  from  them.  That  qoes- 
tion  was  not  under  consideration,  and  the 
words  were  used  with  reference  to  a  case  ii« 
which  the  vendor  was  a  Mahomedan. 

Mr.  Woodroffe,  who  appeared  for  the  re- 
spondent, admitted  that  he  could  not  produce 
any  case  in  which  the  law  of  pre-emption 
had  been  applied,  and  the  vendor  was  not 
governed  by  it  either  as  a  Mahomedan  or  by 
custom.     The  absence  of  any  such  case  the 

ktw  being  frequently  insisted  upon,  goes  far 

I  — — ' — '  ■  ••  - 
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to  show  what  is  the  law.  It  appears  to  us 
that  the  right  of  pre-emption  arises  from  a 
rule  of  law  by  which  the  owner  of  the  land 
is  bound.  When  a  Mahomedan  acquires  land, 
it  becomes  subject  to  the  law  in  the  same 
manner  as  it  becomes  subject  to  his  law  of 
inheritance.  If  there  ceases  to  be  an  owner 
who  is  bound  by  the  law  either  as  a^Maho- 
medan  or  by  custom,  the  right  no  longer 
exists.  It  is  not  annexed  to  the  land  so  as 
to  continue  to  affect  it  when  it  has  been  trans- 
ferred to  a  person  not  bound  by  the  law. 
The  right  also  is  not  a  mere  personal  one  in 
the  pre-emptor.  '*The  cause  of  it  is  the 
junction  of  the  property  of  the  shufee,  or 
person  claiming  the  right,  with  the  subject 
of  purchase.''  Baillie  471.  He  has  it  only 
as  a  co-sharer  or  neighbour,  and  on  his  ceas- 
ing to  be  either,  his  right  is  gone. 

We  think  it  is  essential  that  the  vendor 
should  be  subject  to  the  rule  of  law.  If  it 
were  not  so,  a  Mahomedan  might  become  a 
partner  in  an  estate  owned  by  Christians  or 
Hindoos,  which  they  could  not  prevent,  and 
then  he  might  prevent  their  selling  their 
shares  to  any  other  person. 

The  decision  of  the  lower  Court  that  the 
law  of  pre-emption  applied  in  this  case  is, 
therefore,  in  our  opinion,  wrong,  and  on  this 
ground,  the  decree  should  be  reversed,  and 
the  suit  dismissed  with  costs  as  against  all 
the  defendants. 

Upon  the  fourth  issue,  the  Deputy  Com- 
missioner says : ''  There  can  be  no  doubt  what- 
ever that  Haro  Thakoor  (the  plaintiff)  fully 
and  exactly  performed  all  the  preliminary 
conditions  necessary  to  enforce  the  right  of 
pre-emption  when  he  heard  of  the  sale  on 
the  spot  to  the  purchasers  and  the  seller,  that 
is  to  say,  if  the  real  sale  was  the  sale  of  i8th 
May.  The  evidence  on  these  points  is  per- 
fectly good."  We  think  there  may  be  some, 
if  not  considerable,  doubt,  whether  the  pre- 
liminary conditions  were  performed,  and 
whether  there  was  anything  more  than  an 
attempt  by  the  plaintiff  to  induce  the  pur- 
chasers to  give  up  their  bargain  to  him,  and 
it  would  be  more  satisfactory  if  the  judg- 
ment showed  that  the  Deputy  Commissioner 
had  carefully  considered  the  evidence.  He 
may  have  done  so,  and  we  must  suppose  that 
he  has;  but  his  judgment,  on  either  issue, 
raises  a  suspicion  that  he  has  not  given  the 
question  the  full  consideration  it  required. 

As  we  are  of  opinion,  on  the  other  ground, 
that  the  suit  should  be  dismissed,  we  think 
it  is  not  necessary  to  decide  whether  the 
preliminaries  were  duly  performed. 

As  to  the  appeal  No.  304  by  the  plaintiff 


ai^'Ainst  the  dismissal  of  the  suit  wiih  coi^ 
against    Mr.  Ackroyd,  it  follows  from 
judgment  that   it   must  be   dismissed 
costs,   and  the  plaintiff  must  also  pay 
appellant's  costs  of  this  appeal  in  vhick 
is  respondent. 


The  5th  September  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  PoKfto; 

Judges, 

Sale  of  Decree— Ltabilitiesjof  PnrdMet. 

Case  No.  209  of  1872. 

Miscellaneous  Appeal  from  an  order  ptM 
by  the  First  Subordinate  Judge  o/Hngi 
ly,  dated  the  12th  April  I2*j2. 

Doorga  Churn  Nundee  (Decrec-holdcii 

Appellanty 

versus 

Debnath  Roy  Chowdhry  and  others  (]ttdf< 
ment-debtors).  Respondents, 

Baboo  Boykuntnath  Paul  for  Appcihtt. 

Baboos  Obhoy  Churn  Bose  and  Antai 
Chunder  Ghosal  for  Respondents. 

The  purchaser  of  the  rifirhts  and  interests  of  a^ 
holder  takes  the  decree  subject  to  the  rights  ot  tte  ] 
ment-debtor  to  set  off  a  cross-decree  where  we 
holds  such  cross>decree. 

Kemp,  7.— We  think  this  appeal  mnst^ 
dismissed.  The  first  ground  taken  is  ■' 
the  Subordinate  Judge  is  wrong  in  hole 
that  the  judgment-debtor  is  entitled  towj 
set-off  claimed  under  another  Court's  decree; 
and,  secondly,  that  the  question  could  notltfj 
been  re-opened  after  an  order  had  been  passed 
under  section  208,  granting  the  m^^ 
of  the  special  appellant  to  be  substituted  tor 
the  decree-holder  by  virtue  of  his  purcbasc. 

It  appears  that,  in  this  case,  the  special 
appellant  has  purchased  the  rights  and  in- 
terests of  one  Sabitree  in  a  decree  obtamea 
by  her  against  the  judgment-debtor Debnain 
Roy.  The  j udgment-debtor  seeks  to  «|^»"j 
joint  decree  obtained  by  him  against  Sabitree 
an4  others,  against  the  decree  obtained  oy 
Sabitree  which  has  been  purchased  07 
Doorga  Churn,  the  appellant  before  os.  a» 
has  been  ruled  by  a  Full  Bench  of  this  Caon, 
in  a  decision  to  be  found  in  Volome  ^ 
Weekly  Reporter,  page  32,  that  "ic  pw- 
chaser  of  the  rights  and  interests  (»  a  <i«^ 
holder  is  entitled  to  execute  the  decree  ?»• 
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ased  in  like  manner  and  to  the  same  extent 

the  original  decree-holder  might  have 

me — not  otherwise  or  further;  and  consc- 

ntly  that  the  purchaser  takes  it  subject  to 

rights  of  the  judgment-debtor  to  set  off 

cross-decree. 

Therefore  the  question  we  have  to  decide 

whether  the  decree  obtained  by  the  judg- 

idebtor   against    Sabiiree,   the    special 

llant's  vendor,  can  be  set  off  against  the 

ree  purchased  by  the  special  appellant. 

the  case  before  us,  we  find   that  Sabiiree 

a  joint  debtor  in  a  case  in  which   the 

nt  judgment-debtor  obtained  a  decree 

rent  and  costs,  and,  therefore,  that  decree 

be  set  off  againsi  the  claim  of  Sabitree 

inst  the  judgment-debtor.    We,  therefore, 

ik  that  the  Subordinate  Judge  is  right  in 

iowing  the  set-off. 

The  secona  point  is  not  very  clearly  taken 
jn  the  grounds  of  special  appeal,  but,  in  the 
iccond  ground,  it  is  said,  that  the  question 
'  dould  not  have  been  allowed  to  be  re^opened 
j^fier  an  order  had  been  passed  under  sec- 
"  n  208.     Under  that  section,  the  appellant 
uld  not  have  executed  his  decree  without 
4e   permission    of    the    Court     previously 
obtained.     There  is  nothing  on  the  record  to 
Aow  that  any  question  was  re-opened.     The 
pleader  for  the  appellant,  during  the  course 
of  the  argument,  stated   that,  on  a  former 
ion,  an  application  made  by  the  special 
•tespondent  for  a  set-off,  alleging  that  the  pur- 
chase of  the  decree  was  benamee,  had  been 
Itjccted,  but  these  proceedings  are  not  before 
the  Court, 

We  must,  therefore,  dismiss   the  special 
r  appeal  with  costs. 


The  5ih  September  1872. 

Present : 

The  Honble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Landlord  and  Tenant^  Limitation. 

Case  No.  248  of  1872. 

^h^iol  Appeal  from  a  decision  passed  by 
ine  Judge  of  Dacca,  dated  the  29th  Sep- 
Umber  /<?;/,  affirming  a  decision  of  the 
Additional  Subordinate  Judge  of  that 
district,  dated  the  trth  July  iS6g, 

Lakhoo  Khan  and  others  (Defendants), 
Appellants, 

versus 

]'  ^'  Wise  (Plaintiff),  Respondent. 

Vol  XVIII. 


Mr,  M.  M.  Ghose  and  Baboo  Doorga 
Mohun  Doss  for  Appellants. 

Baboo  Ram   Churn  Miller  for  Respondent. 

Kyots  failing  to  establish  a  talookdaree  right  set  up 
by  them  are  not  in  a  position  to  plead  adverse  possessioo 
as  against  their  landlord's  right  to  recover  rent. 

Kemp,  J. — In  this  case  we  do  not  think  it 
necessary  to  call  upon  the  respondent. 

The  plaintiff,  who  has  purchased  the  zemin- 
daree  title,  sued  the  defendants  to  have  a 
summary  order,  passed  under  the  provisions 
of  Act  VI.  of  1862,  Bengal  Council,  by 
which  the  status  of  the  defendants  had  been 
recognized  as  talookdars,  set  aside. 

The  first  Court,  the  Subordinate  Jadge  of 
Dacca,  came  to  a  clear  finding  that  the  pottab^ 
filed  by  the  defendants  in  support  of  their 
allegation  that  they  were  shikmee  talook- 
dars, is  a  forger}'.  He  also  found  on  the 
evidence  that  their  occupation,  although  it 
had  been  for  a  very  long  period,  was  that  of 
a  ryot,  and  not  as  shikmee  talookdars.  He, 
therefore,  gave  the  plaintiff  a  decree,  revers- 
ing the  order  under  Act  VI.  of  1862,  and 
declaring  that  the  defendants  were  the  ryots 
of  the  plaintiff,  and  that  they  were,  as  such, 
bound  to  pay  rent  to  the  plaintiff. 

On  appeal,  the  Judge  of  Dacca,  Mr.  Abcr- 
crombie,  has  confirmed  the  decision  of  the 
Additional  Subordinate  Judge.  The  Judge 
says:  ''I  ain  of  opinion  that  the  decision  of 
the  Additional  Subordinate  Judge  must  be 
upheld."  The  Judge  then  says  that  the 
shikmee  talook  set  up  by  the  defendant  is 
not  to  be  found  in  the  Mouzawaree  Register; 
that,  although  on  a  former  occasion  he  felt 
disposed  to  doubt  whether  the  claim  was  not 
barred  by  limitation,  after  going  over  the 
case  again  and  on  further  consideration,  he  is 
of  opinion  that  limitation  will  not  bar  the 
claim  of  the  plaintiff.  The  Judge  then  goes 
on  to  say  that,  although  the  appellants  had 
been  dealing  with  the  property  as  if  they 
had  a  talookdaree  right  in  it,  there  is  nothing 
to  show  that  the  zemindar  had  ever  lost  his 
right  to  hold  the  defendants  as  his  ryots. 
The  decision  of  the  Judge,  therefore, 
amounts  to  this,  that  the  possession  of  the 
defendants,  although  that  possession  has  beeu 
for  a  number  of  years,  is  that  of  a  ryot. 

The  question  then,  we  have  to  decide  is 
whether  such  a  possession  can  be  held  to  bar 
the  zemindar's  right  to  have  it  declared  that 
the  alleged  talook  set  up  by  the  defendants 
is  no  bar  to  his  recovering  the  rents  due 
from  them  as  ryo'.s.  The  defendants  have 
been  found,  by  the  concurrent  decisions  of 
two  Courts,  to  be  the  ryots  of  the  zemindar 
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A  decision  has  been  quoted  by  the  learned  ' 
counsel  for  the  appellants  in  Volume  XII., 
Weekly  Reporter,  page  364,  but  that  decision 
we  do  not  think  in  any  way  applicable  to 
the  case  now  before  us.  In  that  case  the 
learned  Judges  found  that  limitation  did  not 
apply  to  a  finding  of  the  lower  Court ;  the 
finding  of  the  lower  Court  in  that  case 
being  that  the  defendants  had  substantiated 
their  plea  that  they  held  an  intermediate 
tenure  between  the  zemindar  and  the  ryot. 
In  this  case,  as  already  shown,  both  Courts 
have  found  that  the  tenants  have  not  proved 
any  such  intermediate  tenure.  The  defend- 
ants, therefore,  having  been  found  to  be  the 
tenants  of  the  plaintiff,  are  not  in  a  position 
to  plead  adverse  possession  as  against  their 
landlord.  It  may  be  that,  in  a  suit  for  en- 
hancement, their  long  possession  would  give 
them  a  right  of  occupancy,  and  might,  if  they 
can  prove  payment  of  rent  at  a  uniform  rate, 
protect  them  from  enhancement;  but  it  is 
clear  that  they,  having  failed  to  substantiate 
any  plea  of  intermediate  tenancy  between 
the  cultivators  of  the  soil  and  the  zemindar, 
are  not  entitled  to  set  up  the  plea  of  limita- 
tion. 

The  decision  of  the  lower  Court  will  be 
affirmed,  and  the  appeal  dismissed  with  costs. 


The  6th  September  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  Chief 
Jutiice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Jurisdiction— Suit  for  Rent  on  a  Tahood-kist- 
bundee  (Instalment-bond). 

Reference  to  the  High  Court  by  the  Jud^e 
of  the  Small  Cause  Court  at  BurrisaL 
dated  the  roth  July  18^2, 

Pearee  Mohun  Roy  Chow^hry,  Plaintiff, 

versus 

Assad  Khan,  Defendant. 

A  suit  to  recover  arrears  of  rent  on  a  tahood-kist- 
bundee,  under  which  defeitdant  had  been  appointed  a 
tahsildur  to  collect  rents,  havinjf  been  filed  before  the 
Moonsiff,  it  was  returned  as  beingf  cognizable  by  the 
Court  of  Small  Causes.  The  Judge  of  the  latter  Court, 
seeing  that  the  instalment-bond  on  which  the  suit  was 
brought  was  exactly  in  the  form  of  a  kubooleut,  and 
that  the  defendant  was  in  possession  of  the  land  for 
yhich  the  rent  wa^  claimed,  referred  the  question  of 
jurisdiction  to  the  High  Court,  which  held— 

That  the  money  which  the  defendant  contracted  to 
pay,  being  rent  could  not  be  sued  for  under  Act  XI. 
of  1865  J  and 


That  the  plaint  should  be  returned  to  the  plajitil' 
for  presentation  to  the  Moonsiff,  with  the  opiaion  tf 
the  High  Court. 

Case, — I  HAVE  the  honor  respeafully 
state  that  the  case  noted  above  is  a  suiibroai 
to  recover  Rs.  24-7,  arrears  of  rent  on 
tahood'ktstbundee. 

It  is  stated  in  the  plaint  that  defen 
was  appointed  a  tahsildar  to  collect  rait 
from  the  ryots  under  the  tahood-kiiihwdtt 
for  three  years,  from  127810  1280,  and  liafb 
is  in  possession  of  the  land  for  whid  die 
/j>^<7^^  was  given  ;  but  as  he  has  failed  lopqr 
the  rent  of  1 2 78,  according  to  the  instaimcBti 
of  the  tahoody  this  suit  is  brought  to  reotner 
Rs.  24-7,  viz,y  Rs.  22,  the  rent  of  that  yen; 
and  Rs.  2-7,  defaulting  interest,  as  stipnlztet 
to  be  paid  by  the  defendant. 

The  plaint  was  originally  filed  in  the  Cost 
of  the  Sudder  Moonsiff  of  Burrisal,  who  haj 
returned  it  for  presentation  to  a  compdetf 
Court,  with  this  remark  that  the  claim  did 
not  appear  to  him  to  fall  under  any  of  tie 
class  of  suits  contemplated  by  Act  VIII.  d 
1869  (B.C.).  It  was,  in  his  opinion,  cognizd^ 
bv  the  Small  Cause  Court  under  sectios  6, 
Act  XL  of  I86^.  \ 

On  taking  the  case  for   hearing  br  flw 
Court,  where  it  was  accordingly  filed  sab»» 
quently ,  defendant's  pleader  urges  in  bar  oi 
my  hearing  that  this  is  not  a  case  which  fails 
under  section  6,    Act    XL    1865,   and  tins  < 
Court  therefore  has  no  jurisdiction  \o\itxi'% 
for  it  is  distinctly  stated  in  the  plaint  tlHi  . 
the  defendant  was  in  possession  of  the  land  \ 
for  which  the  arrears  of  rent  is  claimed  froai 
him.     The    kubooleut   or    takood-kisihunia 
given  by   defendant  shows   that,  like  evert 
other  lease-holder,  the  defendant  of  this  case 
bears  relation  with  the  plaintiff  as  that  (i 
tenant  and  landlord,  and  this  suit  therefore  is 
cognizable  only  by  the  ordinary  Civil  Conrts. 
Plaintiff's  pleader  argues  that  the  defendant 
is  merely  a  servant,  and  the  suit  is  simply 
for  a  money-claim  based  on  a  coninct  called 
tahood-kislbundee,  and  it  is  therefore  cogni- 
zable by  the  Sintll  Cause  Court  under  sec- 
tion 6,  Act  XL  of  1865, 

In  the  suit  noted  in  the  margin,  broagnt 

to  recover  monej  doe 

Rajah    Shutto    Churn  account  of  arrears 

Ghosalr.  Mahomed  Ah.*         ^  -      ^u:^\»  t)u» 

of  rent  for  vrmcD  tne 
tenant  had  entered  into  instalment-bond  with 
his  landlord,  who  had  not  taken  measures  rat- 
der  Act  X.  of  1859,  the  law  of  landlord  and 
tenant  of  the  time,  the  High  Court,  on  the  re- 
ference of  one  of  my  predecessors,  waspieasea 
— 1 

»  2  \V.  R.,  Rfferences,  5- 
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h  the  2  ist  April  1865,  to  rule  that  the  obliga- 
iOQ   on    the     kisibundee  or  instalment-bond 
institutes  a  mere  debt  which  may  be  sued 
in  the  Small  Cause  Court.      Forbearance 
nse  the  landlord's  remedies  for  arrears  of 
t  formed   the  consideration  for  the  new 
tract,  and   the  contract  which   has  thus 
isen  is  in  the  same  situation  as  any  other 
11  contract,  and  must  be  enforced  by  the 
e    procedure.     But    the    document    on 
ich  the  present  suit  is  brought  is  a  quite 
ereni  one.     Had  it  been  a  simple  instal- 
Dt-bond,  the  suit  would,  of  course,  lie  in 
Court,    but  it  is   exactly  in  the  form 
M  a  kubooleuif   in  which  the  annual   rent 
[9 stipulated  to  be  paid  by  instalment;  and 
term   for   which  the   tahood  was   given 
ing  three  years,  and  defendant  failing  to  pay 
c  rem  of  the  first  year,  is  the  cause  of  bring- 
g  this  suit,  which,  I  am  of  opinion,  is  to  be 
governed  by  Act  VIII.  of  1869  (B  C),  as  it 
Is  under    section    23    of   that   Act,    and 
]pB^t  defendant  I  consider  as  a  temporary  lease- 
jbolder.     Plaintiff  says,  defendant  is  his  iah- 
miliary  a  servant ;  if  so,  he  is  a  tahsildar  or 
iurburakar,     as    described    in    section    24 
\oi  the  Act ;  but  as  it  is  admitted  in  the  plaint 
.•that  defendant  is  in  the  possession  of  the  land 
.'•fer  which  the  rent  is  claimed,  I  consider  him 
ifi  the  light  of  a  temporary  lease-holder,  hold- 
ing the  land  for  the  limited  period  at  a  certain 
•   rent  and  of  the  nature  described  in  section  23, 
:  Act  Vlll.  of  1869  (B.  C),  and  the  suit  is  cog- 
f  nizable  by  the  ordinary  Civil  Court.     As  such 
I   sait,  under  the  4th  exceptional  clause  of  sec- 
;    tion  6,  Act    XI.  of    1865,   cannot,  without 
:    special  sanction,  be  tried  by  this  Court,  and  the 
\    Moonsiff  has  also  refused  to  receive  the  plaint, 
r    the  plaintiff  is  now  without  remedy  to  recover 
I    bis  demand,  which  considerations  specially 
!     have  led  me  to  solicit,  under  section  22,  Act  XI. 
of  1805,  ti^e  favor  of  the  Honble  Court  decid- 
ing whether,  according  to  the  nature  of  the 
document  on  which  this  suit  is  based,  this 
claim  is  cognizable  by  this  Small  Cause  Court, 
or  the  ordinary  Civil  Court,  which  is  that  of 
the  Moonsiff,  and  also  instructing  how  the  case 
IS  to  be  dealt  with  by  me  if  I  have  no  jurisdic- 
tioo,  and  the  MooFisiff  has  also  refused  to 
receive  it. 

yudgmeni  of  the  High  Court. 

Ainslie.y, — The  money  which  the  defend- 
ant contracts  to  pay  to  the  plaintiff  by  the  in- 
suument  before  the  Court  is  rent,  and,  as 
8uch, cannot  be  sued  for  under  Act  XI.  of  1 865. 

The  plaint  should  be  returned  to  the  plaint- 
iff* who  may  present  it  to  the  Moonsiff,  with 
we  opinion  of  this  Court. 


The  6th  September  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki,, 
Chief  Justice,  and  the  Honble  W.  Ainslie, 
Judge, 

Rent  of  Lodg^ing^s  let  to  a  Prostitute— Contracts 
contra  bones  mores. 

Reference  to  the  High  Court  by  the  Offl^ 
dating  Judge  of  the  Small  Cause  Court 
at  Kishnaghur,  dated  the  8th  July  i8j2, 

Goureenath  Nath  Mookerjee,  Plaintiff', 

versus 

Modhoomonee  Peshakur,  Defendant, 

A  landlord  cannot  recover  rent  of  lodgings  knowingly 
let  to  a  prostitute  who  also  carries  on  her  vocation  there ; 
the  principles  of  English  law  being  applicable  to  this 
country  in  such  a  case.  , 

CcLse. — In  this  case  the  plaintiff  sued  the 
defendant,  a  prostitute,  for  rent  of  a  room  in 
a  certain  building  in  which  she  lives  and 
plies  her  vocation. 

The  Court  held  that  the  plaintiff  could  not 
recover  the  rent  sued  for,  as  a  Court  of 
Justice  would  give  no  assistance  to  the  en- 
forcement of  a  contract  opposed  to  public 
policy,  and  no  subject  can  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to  the 
pubhc  or  against  the  public  good.  There 
being  no  Indian  precedent  bearing  on  the 
subject,  the  plaintiff  desired  a  reference  under 
section  22,  Act  XL  of  1865,  and  the  judg- 
ment of  this  Court  was  pronounced  contin- 
gent on  the  opinion  of  the  Honorable  the 
High  Court,  which  is  solicited  on  the  follow- 
ing point : — 

Whether  a  landlord  can  recover  rent  o{ 
lodgings  knowingly  let  to  a  prostitute  who 
also  carries  on  her  vocation  there  ^ 

The  English  law  on  the  subject  appears 
conclusive,  and  it  is  unnecessary  to  adduce 
a  cloud  of  authorities  in  support  of  the 
finding  arrived  at.  I  will,  therefore,  confine 
myself  to  a  few  taken  from  law-books  well- 
known  in  India.  In  Broom's  Commentaries 
on  the  Common  Law,  3rd  edition,  page  370, 
is  the  following  passage:  "The  rent  of 
lodgings  let  to  an  immodest  woman  to  enable 
her  to  consort  therein  with  the  other  sex, 
cannot  be  recovered." 

In  the  case  of  Collins  v,  Blantern,*  it  is 
thus  laid  down :  **  The  principle  upon  which 
"  Courts  must  go  is  to  enforce  the  perform- 

•  Vid9  Smith's  Leading  Cases,  5th  ed.,  page  319.. 
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"ance  of  contracts  not  injurious  to  society, 
"and  it  would  be  absur«i  to  say  that  a  Court 
**of  Justice  shall  be  bound  to  enforce  con- 
"  tracts  injurious  to  and  against  the  public 
"good." 

A  great  deal  has  been  said  about  the 
civilization  of  the  West  being  far  in  advance 
of  the  civilization  of  the  East,  and  that  the 
light  estimation  in  which  morality  is  held  by 
a  large  body  of  the  natives  of  the  province 
of  Bengal  renders  the  application  of  the 
principles  of  English  law  inadvisable  in  this 
country.  The  Court  observes  that,  although 
"the  sense  of  morality  is  essentially  the 
"result  of  education,  and  is  never  so  acute  as 
"in  free  and  well-governed  countries,''  yet 
India,  especially  Bengal,  after  a  century's 
beneficial  British  rule,  cannot  at  the  present 
time  be  considered  a  semi-civilized  nation  ; 
and  the  following  quotation  from  a  living 
author  will  not  be  out  of  place  : — 

"  The  change  of  rule  has  wrought  and  is 
"working  a  change  in  the  manners  and 
"  institutions  of  the  people  perfectly  wonder- 
"  ful  to  contemplate.  Climate  and  position 
"have  much  to  do  with  national  charac- 
"  teristics,  but  Government  has  more.  India 
"under  the  English  no  more  resembles  India 
"under  the  Mogul,  than  the  England  of  the 
'*  19th  century  resembles  the  England  of  the 
"  Heptarchy.  A  beneficent  revolution  in  her 
"  fortune  has  occurred,  which  is  developing 
"  an  extraordinary  reform  in  the  customs  and 
"ideas  of  the  native  race,  consequently  a 
"  distinction  must  be  observed  between  the 
"old  and  new  state  of  things." 

Stress  is  laid  that  the  trade  of  prostitution 
has  been  recognized  and  legalized  under  the 
Indian  Imperial  Act,  XIV.  of  1868.  It  is 
purely  a  sanitary  law ;  and  although  it  has  no 
effect  on  public  morality,  yet  the  surveillance 
exercised  under  it  has  a  salutary  effect  upon 
public  health  in  the  interest  of  which  it  was 
only  enacted.  The  "  sanctioning,  moreover, 
"of  an  immoral  act  cannot  dignify  it  into  a 
"  moral  one." 

The   cardinal   argument  pressed  on    the 
Court  is  that  contracts  between  prostitutes 
and  people  of  other  classes  are  recognized  by 
the  old  Hindoo  legislation,  and  do  not  stand 
prohibited   by   any  Indian   statute,  and  the 
litigant  parties  being  Hindoos*  the  Hindoo  law 
ought  to  govern  the  disposal  of  the  case. 
Whatever  might  be  the  real  doctrine  of  the 
Hindoo  law  on  the  subject,  the  Court  is  not 
bound  to  follow  it  in  matters  of  contract, 
but  only  in  matters  of  inheritance,  marriage, 
caste,   and   religious   usages.      Vide   Regu- 
lation IV.  of  1793,  section  15.    In  the  old 


times,  the  original  institutions  ot  the 
were  opposed  to  morality,  and  immorality 
a   certain  extent   was  encouraged   by 
religion.     '*  The  forms  of  administering 
"justice  were  primitive,  and  sufficed  for 
"  population  to  whom  the  distinctions 
"  refinements  of  commerce  were  unknown* 
"  who  appear  to  have  never  advanced  hej< 
"  a  certain  point  of  civilization.     There 
^*  always  be  a  close  analogy  between  the 
"  of  society  and  its  laws.     Where  the  o 
''  neither  artificial  nor  progressive,  the 
"  as  a  natural  consequence,  will  be  stmplei 
"  stationary.     This  was  accordingly  the 
"  with  the  Hindoos."     But,  after  ages, 
national  condition   has   undergone   a 
change.     Civilization  has  made  great  stri 
in  India  since  the  establishment  of  Briti 
rule,  and  India  of  the  past  is  not  India 
the  present. 

The  Court  withheld  judicial  aid  in  enforo^i 
ing  a  contract  which  '*  infringed  public  p(K; 
licy  and  offended  public  morality/'  Sw 
pacts,  whether  they  stand  prohibited 
statute  or  not,  must  be  *' treated  as  frai 
upon  the  public  or  moral  law." 

The  **  rule  of  the  Civil  law  on  the  sub- 
ject speaksbut  thelah 


**  Pacta  ^uas  contra 
leges  cofishtutionesque, 
vet  contra  bonox  mores 
fiunty  nullam  vim  habere 
indubitati  juris  est,'* 


guage  of  universal JQK  ; 
lice."  **Theobjectol  ' 
all  law  isto  repress 
vice,  and  promote  the 

general  welfare  of  society,  and  it  does  not  give . 

its  assistance  to  a  person  to  enforce  a  demand 

in  violation  of  its  principles." 

yudgmeni  of  the  High  Court, 

Ainslity  y, — We  are  of  opinion  that  the 
principles  which  governed  the  English  cases 
cited  by  the  Judge  are  applicable  to  this 
country,  and  that  his  decision  was  correct. 


The  6th  September  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  KUy 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Act  XI.  of  1865,  s.  21— New  Trial— Deposit 

pf  Costs. 

Reference  to  the  High  Court  by  the  Jvdgi 
of  the  Small  Cause  Court  at  Burrisd, 
dated  the  loth  July  18 j 2. 

Mohima  Chunder  Roy  and  others,  Plaintip^ 

versus 

Hurnath  Chungo,  Defendant. 
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tXI.  nf  i^5>  s.  3f,  does  not  require  a  plaintiff  ap- 
for  a  new  trial  to  deposit  the  costs  of  the  defend - 

xe. — I  HAVE  the  honor  respectfully  to 
that  the  case  noted  above  was  dismissed 
fault  of  plaintiff,  who  on  the  same  day 
ired  and  gave  notice  o(  his  intention  to 
for  re-opening  his  case,  and  in  his  ap- 
lioQ  for  a  new  trial,  satisfied  the  Court 
lader  unavoidable  circumstances,  he  was 
ited  from  appearing  before  the  Court 
his  case  was  taken  up  for  hearing,  and 
liogly  it  was  granted  and  summons 
against  defendant  fixing  date  for  the 
hearing  of  the  case, 
the  fixed  day,  defendant  appears  and 
that  the  application  for  new  trial  was 
lly  allowed,  as  th  *  plainiiff  did  not  de- 
lit  the  costs  of  defendant  with  his  notice 
application  for   new  trial      He  ciies  the 

precedent     in     the 

^Volume  V.,  Appendix, 

57,  Bengal  Liiw  Re- 

<  —  Kylash  Chunder 
iyal  ud  others  versus 
riut  Shaikh  and  others. 


mx. 


margm   m   support 
of  his  argument,  and 
says  that  in  that  case 
the  Hon'ble   L.  S. 
Jackson,  one  of  the 
ges  ol  the    High   Court,    has  observed 
a  party,  applying  under  the  latter  pro- 
ioa  of  section  21    of  the  Mofussil  Small 
Court  Act  for  a  new  trial,  must  depo- 
10  Court,  with  his  notice  of  application, 
amount  for  which  a  decree  shall  have  been 
d  against  him."     When  the  words  *'  a 
:y"  have  been  used,  it  means  either  plaint- 
OT  defendant,  and  the  expression  *'  amount 
of  decree"  used  there  may  also  signify  costs 
of  defendant  charged  to  plaintiff. 

In  another  case  published  in  page  388, 
Volume  VI.  of  the  Bengal  Law  Reporter,! 
H has  been  held  that  the  Judge  of  the  Mo- 
fussil Small  Cause  Court  cannot  review  his 
judgment,  except  as  provided  by  section  3i, 
Act  XI.  of  1865.     In  that  section  I  do  not 
find  any  provision  by  which  plaintiff  is  also 
required  to  deposit  the  costs  of  the  opposite 
party.    The  latter  part  of  the  section,  I  un- 
<iwstand,  distinctly  refers  only  to  cases  where 
a  defendant  applies  for  a  new  trial,  and  for  him 
"  IS  incumbent  to  deposit  the  amount  of  de- 
cree passed  against  him,  together  with  the 
^te  of  the  opposite  parly  (plaintiff) ;    and 
«^«5  •  decision  given   by  the  Hon'ble  L.   S. 
Jackson  also  refers  to  cases  in  which  defend- 
ant had  moved  for  new  trial. 

Of  course,  it  may  however  be  asked,  when 
the  defendant  is  required  to  deposit  the  cobis 

*  14  W.  R.,  Civil,  42. 
t  14  W.  R.,  Civili  442. 


of  decree,  including  the  costs  of  the  op- 
posite party,  why  the  plaintiff  shall  not  be 
required  when  applying  for  the  same  to  de- 
posit the  costs  of  defendant  ?  But  I  do  not 
find  any  express  provision  to  that  effect  in 
the  law  or  any  reason  given  therein.  Hence, 
and  specially  as  the  defendant's  pleader  very 
confidently  argues  that  the  plaintiff  is  not 
protected  from  depositing  the  costs  of  the 
defendant,  and  requests  me  to  make  a  refer- 
ence to  the  High  Court,  I  have  the  honor, 
under  section  22,  Act  XL  of  1865,  to  submit 
the  above  for  the  decision  of  the  High  Court 
on  the  two  following  points  which  I  beg  the 
Court  will  be  pleased  jo  decide,  »/«.,  whe- 
ther a  plaintiff  applying  for  new  trial  is  re- 
quired to  deposit  with  his  notice  of  applica- 
tion the  costs  of  defendant  ? 

Secondly. — When  plaintiff's  application  for 
new  trial  made  without  deposit  was  granted, 
and  defendant  summoned  accordingly,  it  can 
now  be  set  aside  for  not  depositing,  the  costs 
of  defendant  as  above } 

Judgment  of  the  High  Court, 

Ainslie,  J.— Section  21,  Act  XI.  of  1865, 
does  not  require  a  plaintiff  applying  for  a 
new  trial  to  deposit  the  costs  of  the  defend- 
ant. 


The  6th  September  1872. 

Present : 

The  Hon'ble  W,  Markby  and  F.  A.  Glover, 

Judges. 

Special  Appeal— Admission—High  Court's  in- 
terference on  question  of  fact 

Cases  Nos.  146  and  147  of  1872. 

Special  Appeals  from  a  decision  passed  by 
the  Officiating  Judge  of  Gya,  dated  the 
30th  September  iSyiy  affirming  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  rdth  March  j8jt, 

Lalla  Imrit  Lall  and  another  (Defendants), 

Appellants, 

versus 

Mahomed  Lallzamah  and  others  (Plaintiffs), 

Respondents, 

Messrs.   R,   E.    Iwidale  and    C    Gregory 

for  Appellants. 

Baboo  Mohesh  Chunder  Choivdhry  and 
i  Moonshee  Mahomed  Yusuf  for  Respondents. 
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The  Hig^h  Court,  in  special  appeal,  interfered  with  the 
concurrent  findingf  of  the  first  Court  and  the  Lower  Ap- 
pellate Court  on  a^findint^  of  factt  where  the  decision 
turned  entirely  on  the  construction  of  a  written  admis- 
sion which  had  been  wrongly  understood. 

Markdy,  y. — It  seems  to  us  that  we  ought 
to  dispose  of  both  these  appeals  upon  one 
ground — a  ground  which  is  applicable  to 
both  suits,  and  upon  which  we  think  both 
suits  ought  to  have  been  dismissed. 

The  two  suits  were  brought — one  by  the 
representatives  of  Aleemoollah  and  Lall- 
zamah,  the  two  younger  sons  of  Torab  Ali  ; 
and  the  other  by  the  two  widows  of  the  elder 
son  of  Torab  Ali,  »/*«.,  Leakut  Ali,  on  the 
allegation  against  the  zemindar  that  Torab 
Ali  had  obtained  from  the  predecessors 
in  title  of  the  zemindar  an  hereditary 
mokurruree  tenure  of  eight  annas  of  Mouzah 
Jaffrabad.  It  was  alleged  to  have  been 
obtained  by  Torab  Ali  from  Mussamut  Chet 
Kooer  in  the  name  of  his  adult  son,  Leakut 
Alt,  under  a  pottah  dated  the  14th  Falgoon 
1238.  The  claimants  in  both  suits  admit 
that  they  have  been  out  of  possession  since 
the  1 2th  Assin  1268,  that  is  to  say,  for  a 
period  of  about  11  years.  They  further 
assert  that  the  original  mokurruree  pottah  has 
been  lost ;  the  history  which  they  tell  about 
that  being  that  it  was  filed  in  a  Fouzdaree 
Court  so  long  ago  as  the  year  1838;  that  it 
remained  there  until  the  time  of  the  mutiny, 
when  the  records  of  that  Court  were 
destroyed,  and  this  document  was  destroyed 
with  them.  Those  suits  have  been  disposed 
of  by  one  judgment;  and  the  judgments  of 
both  the  lower  Courts  find  that  the  contents 
of  the  document,  so  far  as  they  are  material 
for  the  purposes  of  these  suits,  have  been 
proved  by  the  admissions  of  Chet  Kooer ;  and 
the  defendants  in  these  suits  being  persons 
who  purchased  from  her,  the  Courts  have  held 
that  the  defendants  are  bound  by  her  admis- 
sion. 

The  point  on  which  those  admissions  have 
been  brought  to  bear  upon  the  case,  and  which 
is  one  upon  which  we  think  these  cases  ought 
to  be  disposed  of,  is  whether  or  no  this  pottah, 
which  was  undoubtedly  granted  in  the  year 
1238,  created  an  hereditary  interest  or  one 
only  for  the  life  of  the  grantee. 

Now,  it  is  to  be  observed  that  in  these  judg- 
ments there  is  no  observation  whatever  upon 
the  very  extraordinary  story  which  is  told  as 
to  the  mode  in  which  this  document  came  to 
be  destroyed,  namely,  that  this  document, 
which  is  of  so  highly  valuable  a  character, 
should  have  been  left  in  the  Criminal  Court 
for  a  period  of  two  and  twenty  years  without 


any  inquiry.  Neither  have  the 
below  noticed  another  very  important 
namely,  what  has  happened  with  regaitii 
the  possession  of  this  property,  and  wbid^ 
wholly  consistent  with  the  story  put  fc 
by  the  defendants,  namely,  that  it  w» 
life-interest  which  was  created  bv  this 
and  which  is  wholly  inconsistent  with 
story  put  forward  by  the  plaintiff,  xai 
that  it  was  a  grant  creating  an  ben 
tenure.  Had  it  created  an  hereditary  temj 
it  is  difficult  to  see  how  it  was  that  noneofdi^ 
heirs  either  of  Leakut  Ali  or  Torab  M  got 
into  possession.  Probably,  however,  if tliai 
had  been  evidence  in  the  *  case  upon  vtidl 
the  Courts  were  justified  in  coming  ix> 
conclusion  they  did  as  to  the  contents  of 
pottah,  there  would  have  been  conside 
difficulty  in  this  Court  interfering  mcfll 
upon  the  ground  that  the  Courts  below  ha 
not  adverted,  when  deciding  quesiiooi  m^ 
fact,  to  circumstances  which  appear  to  qs< 
be  important.  But  though  we  could 
interfere  on  this  ground,  still  we  are  ji 
fied  in  narrowly  scrutinizing  the  evidence 
order  to  see  whether  the  admissions  wer 
really  made,  upon  which  the  Courts  \^ 
have  relied. 

The  evidence  which  was  relied  on  bj  ikj 
first  Court  was  two-fold.     In  the  first  plafl^j 
it  is  said  that,  in  the  year  1832,  before  ^\ 
present  defendant's  purchase,  in  a  civil  sai^ 
at  least  in   a  suit  which  ultimately  went » 
the  Civil  Court,  Chet  Kooer  distinctly  tfaci' 
admitted  that  this  was  a  pottah  creating  fl] 
istemorary   mokurrtiree   interest,  that  is  »? 
say,  an  hereditary  tenure.     That  admissiofl 
stands  thus  :  The  suit  was  originally  broagb 
by  the  members  of   the  zemindar's  faDtti« 
other  than  Chet  Kooer,  she  not  being  a  pirtr, 
to  get  rid  of  this  pottah.     It  was  brought  al 
a  time  when  both  Leakut  Ali,  ibe  granreCr 
and  Torab  Ali,  the  alleged  beneficial  ovner, 
were   alive ;   and   the    question  which  vas 
then  raised  was  not  whether  this  poitah  was 
hereditary  or  not,  but  whether  this  lady  n^ 
any  power  to  grant  a  lease  which  was  aiieg^w 
to  have  affected  property  of  persons  other 
than  herself.     There  is  no  doubt,  ^^^^' 
that  Torab  Ali,  both  in  the  plaint  and  subs^ 
quently   in   his    answer    to  the  petiiioo  w 
appeal,  distinctly  alleged  that  it  was  an  here- 
ditary pottah.     Now,  in  the  appeal  stage  0 
the  suit,  this  lady  Chet  Kooer  was  made  3 
respondent,  and  she  put  in  an  ^'^.^^*^^^°  a. 
grounds  of  appeal  which  is  recited  m 
judgment   in  these  words:  "That  the  Fj 
•*  ceedings  mentioned  in  the  petition  of  app 
"  and  the  plaint  of  the  plaintiffs,  appclla»^ 
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rere    owing    to    the    sex   of    your    peti- 

>ner  and  her  being  a  purdanusheen,  and 

jause  the  appellant  Chummun  Lall  was 

*x  general   mookhtear.     His  acts   being 

>ved    wholly    fraudulent,    he   has    been 

^missed  by  me  from  his  post,  karpurdaz- 

kip;  he  is  in  no  way  connected  with  the 

iperties  left  by  my  husband,  which  are 

tly  in  my  possession/' 

«n  the  judgment  goes  on  to  say  :    "  The 

laining  portions  ot  the  statement  (of  this 

»pondent)  are  in  support  of  the  answer 

the  petition  of  appeal  and  plaint  put  in 

the  first  party,  viz.,  she  states  that  the 

^pellants  are  unconcerned  parties,  and  she 

iclares  her  ow^  rights." 

[The  other  piece  of  evidence  relied  on  by 

Subordinate  Judge  is  this,  that,  in  the 

tiiion  of  objeciion  filed  by  the  father  of 

defendant  in  the  year  1859,  he  speaks  of 

inlerest  created  by  this  pottah    as   an 

jmorary  mokufruree  one.     But  the  second 

le  he  uses  that  expression,  he  adds  to  it 

words :    "  That  is  to  say,  a  life  mokur- 

rce." 

That  is  the  whole  evidence  upon    which 
first   Court    found   that   this  document 
Lied  an  hereditary  tenure.     The  District 
"Judge,  in  dealing  with  that  evidence,  says  he 
islders  the  latter  rather  to  be  against  the 
lintiff    and    in   favor    of  the    defendant, 
ose,  as  he  points  out,  the  construction 
ilihich  was  then  contended  for  by  the  owner 
[of  the  land  was  that  this  pottah  created  a 
i  Kfe-interest  only.     And  if  certainly  must  be 
[.admitted  that,   upon  the   decisions   of   this 
Coun  as  they  then  stood,  and  also  possibly 
upon  these  terms  as  they  were  then  under- 
stood in  some  parts  of  the  country,  there  was 
acme  ground  for  the   contention.     At   any 
rate,  the  District  Judge  thinks  that  document 
does  not  contain    anything  in    favor  of  the 
plainiiff.    He  relies  entirely  upon  the  admis- 
sion which  we  have  alluded  to  as  made  in 
the  suit  of    1832.     Now,  really  when   one 
comes  10  see  what  that  admission  is,  it  only 
amounts  to  this,  that  it  is  an  assertion  by  the 
plaintiff  that  he  held  an  hereditary  tenure, 
which  question  was  not  then  the  question  in 
dispute  between  the   parties.     The   person 
who  granted   that   tenure   comes  in  at  the 
appeal-stage  of  the  suit,  and  says  in  one  part 
of  her  statement    that    she    supports    the 
answer  to  the   petition  of   appeal  and  the 
plaint  put    in    by    the    other    party      She 
andoubtedly  did  support  that  plaint  and  that 
answer  in  this  respect,  that  she  claimed  a 
"got  to  grant   the   lease   which   had    been 
granted  by  her,  and  upon  which  the  plainiiff 


relied.  But  there  is  no  reason  whatever  to 
suppose  that  her  attention  in  making  that 
admission  was  drawn  to  the  particular  terms 
of  the  pottah,  or  that,  in  making  that  admis* 
sion,  she  made  it  for  any  other  purpose  than 
what  she  says,  viz.,  in  order  to  contend  that 
the  appellants  had  no  concern  in  the  matter, 
and  to  assert  her  own  rights.  The  admission, 
as  recited  in  the  document  before  us, 
expressly  says  that  that  was  the  only  object 
which  she  had  in  making  that  admission. 
That  being  so,  we  do  not  think  that  the 
Courts  below  were  justified  in  treating  that 
as  an  admission  amounting  to  anything  more 
than  this,  namely,  that  it  was  an  admission 
that  she  granted  a  pottah,  and  there  is  no 
admission  at  all  as  to  the  exact  nature  of  the 
rights  of  the  grantee. 

We  think,  therefore,  the  lower  Courts 
have  gone  astray  in  this  case  by  not  sifting 
with  sufficient  care  the  nature  of  the  admis- 
sion which  was  relied  upon  by  the  plaintiff. 
If  that  construction  be  put  upon  it,  which 
we  have  stated  above,  and  which  seems  to  us 
to  be  the  proper  construction,  it  is  valueless 
as  an  admission  in  this  suit,  for  it  admits 
nothing  as  to  the  point  now  in  dispute. 

That,  however,  is  the  whole  evidence  upon 
which  the  finding  rests.  The  other  admis- 
sion is  got  rid  of,  and  no  reference  whatever 
is  made  in  either  Court,  either  to  the  copy 
which  is  suggested  to  have  been  produced,  or 
to  the  oral  evidence.  We  must,  therefore, 
hold  that  there  is  no  evidence  in  respect  of 
the  contents  of  the  pottah  that  it  was  an  here- 
ditary mokurruree  grant.  That  being  the 
case,  the  plaintiff's  case  wholly  fails  in  this 
suit. 

We  are  aware  that  it  is  an  unusual  course 
for  this  Court  to  interfere  with  the  concur- 
rent finding  of  two  Courts  on  a  quesdon  of 
fact  in  special  appeal ;  but  the  decision  has 
turned  entirely  on  the  construction  of  a 
written  admission,  and  that  admission  has, 
we  think,  been  wrongly  understood. 

In  this  view,  it  is  not  necessary  for  us  to 
say  anything  as  to  the  question  whether  the 
decree  obtained  against  the  widows  of  Lea- 
kut  Ali  was  final,  nor  as  to  the  question 
which  has  been  suggested,  viz.^  whether  the 
grant  when  made  was  to  Leakut  Ali  or  whe- 
ther it  was  for  the  benefit  of  Torab  Ali  in 
the  fictitious  name  of  Leakut  Ali. 

These  two  appeals  will  be  allowed,,  and  the 
judgments  of  the  lower  Courts  in  both  cases 
reversed,  and  both  suits  dismissed  with  costs 
in  all  the  Courts. 
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The  9th  September  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Illegal  Contracts. 

Reference  to  the  High  Court  by  the  Moon-  j 
siff  exercising  the  powers  of  a  Judge  of 
the    Small    Cause    (  ourt   at   Serajgunge, 
dated  the  i8th  July  i8y2. 

Protima  Aorut,  Plaintiff, 

versus 

Dookhia  Sircar  and  others,  Defendants. 

A  contract  which  is  against  public  policy,  and  intended 
to  evade  the  course  of  law,  cannot  be  enforced  in  a  Court 
of  justice;  and  money  paid  under  such  contract,  e.  jf .,  for 
an  illegal  purpose,  such  as  bribing  a  daroga,  cannot  be 
recovered  oy  a  suit  in  Court. 

Case. — ^The  facts  of  this  case  are  as  fol- 
low :  The  plaintiff  alleges  that  her  husband 
was  in  hajut  in  a  case  of  hudmaheshee,  and 
while  there,  the  defendants  took  from  her 
Rs.  50  on  condition  of  causing  the  ,  re- 
lease of  her  husband,  but  they  failed  to 
perform  the  contract.  The  defendants  deny 
the  receipt  of  any  money  from  the  plaintiff, 
or  the  entering  into  any  contract  with  her 
for  the  purpose  of  causing  the  release  of  her 
husband.  The  plaintiff  in  her  plaint  has  not 
stated  anything  as  to  how  the  money  that 
she  paid  to  the  defendants  was  to  be  spent, 
and  to  whom  it  was  to  be  paid.  From  the 
evidence  of  two  of  plaintiff's  witnesses,  it 
appears  that  the  defendants  received  the 
money  from  the  plaintiff  for  paying  the 
same  as  a  bribe  to  the  daroga  under  whose 
custody  her  husband  was.  This  fact,  elicited 
from  plaintiff's  own  evidence,  renders  ic  quite 
clear  that  the  contract  on  which  the  money 
was  paid  was  an  illegal  one.  It  was  in  fact 
a  contract  which  was  against  public  policy, 
and  intended  to  evade  the  course  of  law. 
Sach  a  contract  cannot  be  enforced  in  a 
Court  of  justice,  and  money  paid  under  such 
an  illegal  and  immoral  contract  cannot  be 
recovered  by  suit.  I  am  of  opinion,  there- 
fore, that  the  plaintiff's  case  must  fall  down 
on  her  own  evidence.  It  being  clear  from 
plaintiff's  own  evidence  that  she  paid  the 
money  to  the  defendants  for  an  illegal  pur- 
pose, I  am  of  opinion  that  she  cannot  sue  for 
the  recovery  of  the  money  if  the  defendants 
failed  to  perform  their  part  of  the  contract 
or  to  account  to  her  for  the  money.    The 


plaintiff's  claim  is,  therefore,  liable  to  <& 
missal  on  this  account ;  bat  as  her  pleader 
pressed  it  upon  me  that  the  case  mar 
referred  to  the  Hon'ble  High  Court 
opinion,  I  deem  it  proper  to  refer  this 
for  the  opinion  of  the  Hon'ble  High 
under  section  22  of  Act  XL  of  1865. 
therefore  dismiss  the  plaintiff's  claim 
costs  and  interest,  subject  to  the  opioiaai 
the  Hon'ble  High  Court  as  to  whether 
paid  for  an  illegal  purpose,  as  bnbii^i 
daroga,  can  be  recovered  by  a  suit  iaCovL 

Judgment  of  the  High  Court. 

Couch,   C.J. — The  Judge's  view  ol  th^ 
law  is  right. 


The  9th  September  1872. 

Present : 

The  Hon'ble  Sir  Richard  Coach,  By 
Chief  Justice,  and  the  Hon'ble  W.  Ainsif 
Judge.  J 

Breach  of  Contract^Limitation— Camerfj 

Action.  i 

Reference  to  the  High  Court  by  the  Jnigt 
of  the  Small  Cause  Court  at  BurrMt 
dated  the  tgth  July  i8*j2.  , 

Ram  Dyal  Koondoo,  Plaintiff, 

versus  j 

Gooroo  Dass  Sen,  Defendant. 

In  a  suit  to  recover  a  balance  due  for  articles  «»P?!» 
to  defendant  on  account  current  between  the  p»»tj' 
where  an  oral  contract  existed  to  the  effect  thiti »» 
fendant's  giving  chittees  as  security,  articles  of  fo«W 
daily*  consumption  would  be  supplied  to  htw ^ 
plaintiff's  shop,  the  chittees  to  be  returned  to  (i«» 
ant  at  intervals  after  payment  on  presentatioo,  it* 
found  that  plaintiff  last,  on  the  ist  Assar  1276,  retv** 
ed  to  defendant  the  unpaid  chittees  then  on  haod;Jj« 
defendant  did  not  pay  their  amount.  Subseqii»«Ii 
on  different  dates,  he  paid  a  portion.  The  suit vas iff 
what  remained  due : 

Held  that  the  breach  of  contract  on  whicbtiica"^ 
was  brought  occurred  when  the  defendant /«»'«»^^^* 
on  presentation  of  the  chittees,  the  amount  ti«  <»"« 
and  payable. 

Case.— I  HAVE  the  honor  respectfully^ 
state  that  the  plaintiff  of  the  above  case,  attcr 
filing  his  plaint,  where  it  is  stated  thu  i^ 
wants    to    recover    Rs.    201^15-6  due  00 
account  of  articles  supplied  to  defendacr  up 
to  1  St  Assar  1 2  76  on  account  current  beiv^"^ 
them,  states  in  length  in  his  examinaiionJJ 
oath  to  the  purport  that  his  suit  is  not  based 
on  any  khatta-buhee  which  bears  the  sig- 
nature of  defendant.     Plaintiff  keeps  a  ^^^^ 
of  his  own   as  a  memorandum.   ^\a^ 
there  existed  a  previous  contract  with  tDe 
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ie^dantto  the  effect  that  on  his  (defendant's) 
or  his  karpurdauz's  giving  chitUts  or  notes 
b  security,  articles  of  food  for  daily  family 
bosumption  would  be  supplied  to  defendant 
bom  plaintiff's  shop.  At  the  end  of  the 
par,  or  after  any  shorter  or  longer  interval, 
nenever  plaintiff  or  his  man  shall  go  to 
kfeodant's  house,  he  must  return  those 
miiut  to  defendant,  and  receive  their 
Inoaots  from  him.  Accordingly,  the  trans- 
tctions  were  carried  no  for  upwards  of  20 
Jtars  since  the  time  of  plaintiff's  father,  who 
BDow  dead,  and  that  plaintiff  has  also  like- 
lise  continued  the  karbar  for  some  time  as 
above.  Plaintiff,  lastly,  on  the  ist  Assar  1 276, 
it&t  to  defendant's  house,  and,  as  usual,  re- 
lumed bim  the  unpaid  chittees  then  on  hand, 
but  the  defendant  did  not  pay  him  their 
laoant,  Rs.  47S-4,  due  at  that  time. 
Subsequently,  on  different  dates  up  to  4th 
Kvtick  1278,  defendant,  by  adjustment  and 
ttsh,  has  paid  only  Rs.  276-4-6,  but  the 
lemainder,  Rs.  201-15-6,  are  yet  not  paid; 
tod  as  defendant  has  committed  a  breach  of 
contract  by  stopping  further  transaction  from 
III  Assar  1276,  plaintiff  brings  this  suit, 
to  recover  from  defend aht  the  balance, 
its.  201-15.6,  reckoning  his  cause  of  action  as 
tecrued  from  2nd  Assar  1276,  since  when 
defendant  has  left, taking  any  article  from 
^miff's  shop. 

Defendant,   with    the   permission    of  the 
0>vt,  granted  on   his  application,   through 
to  karpurdauz  Dinonath  Sen,  who,  he  as- 
*rts,  is  aware  of  the  whole  transaction,  on 
Wth  deposes  to  the   effect   which  in  every 
ttspeci  confirms  plaintiff's  statements  as  re- 
t^  the  nature  of  the  transaction  and  the 
JDanner  in,  and  the  period  for,  which  it  was 
carried  on,  as  well  as  the  transaction  being 
ckwedfrom  isi  Assar  1276,  when  the  unpaid 
fW/«pf  were   made    over    to   defendant   by 
pwtttifi.    But  he  does  not  admit  the  entire 
«nm  claimed  by  plaintiff  as  now  due.     He 
^tfs  plaintiff's  demand  against  defendant  on 
*«fe  ist  Assar  1276  stood  at  Rs.   219  and 
**°*«  odd  annas.     After   subsequent   part- 
Payments  made  in  different  ways  by  defend- 
*tOft  three  occasions  up  to  the  end  of  1278 
2  Rs.    15^    and     odd     annas,     plaintiff's 
«*im  against  defendant  now  stands  at  Rs. 

DefcTidani's  pleader  says  that  notwith- 
^*JJ^^ng  a  part  of  plaintiff's  claim  is  admitted 
°Hefcndaiii,  I  m  it  is  barred  by  the  Law  of 
wmitaiion ;  and  the  Court  cannot  decree  ii 
^^n  On  admission.  He  argues  that  this  is 
J  suit  to  recover  the  amount  of  a  tradesman's 

*"*  for  articles  sold  in  retail,  and  governed 
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by  clause  8,  section  i,  Act  XIV.  of  1859, 
and  every  item  of  unpaid  transaction  under 
the  chittees^  which  falls  prior  to  three  years 
from  the  date  of  the  presentation   of  the 

plaint,   is   barred. 
22nd  May  1866,  Wooma    He  cites  <he  pre- 

I'p^tef'^r  'JSJ  "dent  noted  in  the 
Roy.  margm  m  support 

of  his  argument 

■ 

Plaintiff's  pleader  says  that,  under  the  High 
Court  Ruling  of  the  25th  July  1864,  held  in 
tl^e  case  of  Woomesh  Chunder  Bose  tv. 
W.  Smith  and  others,*  the  Small  Cause  Court 
is  not  tied  down  by  the  strict  form  of  a 
plaint ;  hence,  though  plaintiff  has  omitted 
to  mention  the  particulars  of  the  contract  in 
the  plaint,  but  from  his  statements  on  oath, 
which  are  not  denied  by  defendant,  it  is  evi- 
dent this  is  a  suit  based  on  a  contract  which, 
though  oral,  is  valid.  The  demand,  though 
it  refers  to  price  of  articles,  under  the  cir- 
cumstances of  the  dealings,  cannot  be  taken 
from  the  category  of  a  contract  transactioo, 
and,  as  the  breach  on  the  part  of  defendant  to 
purchase  articles  from  plaintiff^s  shop,  as  was 
agreed  upon  on  the  commencement  of  the 
karbar,  took  place  on  the  ist  Assar  1276, 
three  years  from  that  date  to  the  presentation 
of  the  plaint,  which  was  filed  on  31st  Joisto 
1279  B.  S.,  have  not  elapsed.  Further, 
though  the  defendant's  pleader  urges  limita- 
tion in  bar,  the  defendant  admits  the  demand 
in  part.     He  cites  the  precedent  held  by  Her 

n  *  J        .11        D        Majesty's  Privy 

Dated      ist     July      1871,      ^     *    .*         *  j    • 
Dookeney    Pcrshad     Misscr      CounCll    noted    m 
vs.    Fool   Kooinaree    Debia,     the  margin  tO  shoW 

VoiuraeXVi  .page53,  Week-    that  this  casc,  under 

ly  Reporter.  .^  ,. 

^      ^  Its     peculiar    cir- 

cumstances, is  governed  by  clause  9,  section  i. 
Act  XIV.  of  1859. 

The  plaintiff  in  this  case  is  not  come  to 
recover  the  amount  of  his  bills.  Hence, 
the  cause  of  action  in  the  present  case,  under 
the  peculiar  nature  of  the  transaction  which 
was  carried  on  between  the  parties  for  so 
long  a  period  as  upwards  of  20  years  Con- 
tinually,! am  of  opinion,  oughtto  be  reckoned, 
under  the  principle  of  section  8,  Act  XIV. 
of  1859,  from  the  end  of  the  year  when  the 
transaction  closed ;  but,  as  that  section  is 
enacted  for  suits  on  account  of  account 
current  between  merchants  and  tmders,  and 
there  is  no  definite  rule  how  to  compute  the 
limitation  of  three  yerira  under  clause  8,  section 
I,  Act  XIV.  of  1859,  this  case,  if  it  be  not 
considered  a   suit    on   contract,   should  be 


*  Sutherland's  S.  C.  C  Heferenoes,  94. 
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governed  by  claase  16,  section  i  of  the 
Act,  the  lime  of  limitation  under  which  is  six 
years.  But  I  see  there  was  a  contract  made 
by  defendant  to  purchase  articles  from 
plaintiff's  shop  if  plaintiff  acted  up  to  the 
terms  laid.  Plaintiff  has  regularly  supplied 
articles,  and  returned  the  chittees^  notwith- 
standing defendant  has  stopped  transaction 
with  him,  and  also  withheld  the  price  of  the 
things  supplied,  which  is  a  breach  of  contract 
on  his  part,  which  occurred  on  the  and  Assar 
1276,  which  both  parties  admit.  Also  sub- 
sequent payments  were  made  up  to  the  close 
of  1278,  which  is  also  not  denied,  and  from 
that  time  not  even  one  year'  has  elapsed. 
The  period  of  limitation  under  clause  8  and 
clause  9,  which  pleaders  of  both  the  parties 
respectively  argue  should  govern  the  case,  is 
three  years.  The  dispute  is  about  the  time 
from  which  the  limitation  is  to  be  computed. 
I  am  of  opinion  that,  according  to  the  nature 
of  the  case,  the  cause  of  action  in  the  suit 
has  occurred  from  1st  Assar  1376,  when  the 
breach  on  the  part  of  defendant  to  purchase 
articles  from  plaintiff's  shop  took  place :  that 
is,  the  date  when  the  demand  was  last  settled, 
and  the  transaction  closed.  I  have,  there- 
fore, overruled  the  objections  of  the  defend- 
ant's pleader;  and  as  of  the  sum  of  Rs. 
159  on  account  of  subsequent  part-payments 
urged    by    defendant,    Rs.    80    has    been 

t roved  by  him  to  have  been  actually  paid,  I 
ave  deducted  only  this  amount  from  the 
sum  of  Rs.  219,  admitted  by  him  as  the 
demand  which  stood  on  the  ist  Assar  1276, 
and  given  defendant  a  modified  decree  of 
Rs.  139,  with  proportionate  costs, .which 
shall  not  be  realized  until  the  opinion  of  the 
High  Court  is  obtained  on  the  following 
'  points,  which  I  beg  respectfully  to  refer  under 
section  23,  Act  KI.  of  1865,  on  the  motion 
of  defendant's  pleader. 

The  points  submitted  for  the  decision  of 
the  Hon'ble  Court  are  these,  viz,,  whether, 
under  the  peculiar  circumstances  of  the 
dealings  between  the  parties,  the  limitation  of 
plaintiff's  suit  is  to  be  governed  under  section 
I,  clause  8,  Act  XIV.  of  1859;  if  so,  when 
the  cause  of  action  has  accrued  in  this  case, 
or,  is  this  a  suit  to  be  governed  by  clause  1 6  ? 
If  neither,  as  the  plaintiff's  pleader  argues, 
and  with  whom  I  have  agreed,  whether  I 
have  correctly  considered  it  a  suit  based  on 
a  contract,  the  breach  of  which,  under  clause 
9,  section  i  of  the  Act,  having  taken  place 
from  the  2nd  Assar  1276,  the  cause  of  action 
accrued  from  that  time?  The  decision  of 
.  the  Hon'ble  Court  on  the  above  points  is 
most  respectfully  solicited. 


The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Ainslie,  7.— The  Judge  of  the  Coi 
Small  Causes  has  found  as  a  fact  that 
was  an  oral   contract  between  the 
and  on  the  facts  as  stated,  we  are  of  opi 
that  the   breach  of  contract,   in  re^ea 
which  the  suit  is  brought,  occurred  on 
of  Assar  1276,  when  the  defendant  fu 
pay   to   plaintiff,    on    presentation  of 
chittees  or  vouchers,  the  amount  then 
him  and  payable  under  the  contract. 


tlRJ 


The  9th  September  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C,  P< 

Judges, 

Decree  after  Local  iovestigatUNi—i 

Court. 

Case  No.  312  of  1872. 

Special  Appeals  from  a  decision  pasui 
the    Judge    of    Cuttack,    dated  ike  . 
October  i8yt,  reversing  a  decision  ^\ 
Moonsiff  of  Dhamnugger^  dated  the 
February  i8ji, 

Brindabun  Bharotee  (one  of  the  Defenddfj 

Appellant, 

versus 

Rajah  Dhununjoy  Narain  Bhanjo  Deo^ 
(Plaintiff),  Respondent,  '. 

Baboos  Hem  Chunder  Banerjee  and  MM 
dro  Lall  Mitter  for  Appellant. 

Baboo  Nil  Madhub  Sen  for  Respondeat 


An  Appellate  Court  ought  not  to  reverse  the  --- 
of  a  first  Court  based  upon  very  careful  inspq^M* 
the  land  in  dispute,  except  upon  a  very  dearaadswy 
opinion  upon  the  evidence,  and  upon  reconfinfsw* 
cient  and  satisfactory  reasons  for  such  opinioa' 

Pontifex,  7.— In  this  case,  the  rcspoaW 
sued  to  recover  possession  which  he  admit- 
ted to  be  in  the  appellant. 

It  was  therefore  incumbent  on  the  «■ 
^pondent  to  prove  his  title. 

The  Moonsiff,  after  sending  an  ime«i 
very  carefully  himself  inspected  the  1^*^» 
and  examined  the  pleaders  of  each  VV^'J^ 
also  the  ameen  on  the  spot ;  and  as  "^^^ 
of  such  inspection,  he  finds  in  h'sP^^°J^ 
that  the  ryots,  residents  on  the  disputed  Iaii«» 
are  the  appellant's  ryots,  and  that  the  di^ 
puted  land  is  in  fact  bounded  on  two  sides  07 
the  appellant's  undisputed  land. 
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From  such  inspection,  and  from  the  evi- 
ce  of  the  appellant's  witnesses  not  exa- 
d on  the  spot,theMoonsiff  found  distinctly 
the  land  in  dispute  is  part  of  Trilochan- 
the  appellant's  estate,  and  that  it  has 
tlong  been  in  the  possession  of  the  appel- 
it  and  his  ancestors.  With  respect  to  the 
evidence  he  remarks :  *'  The  witnesses 
ve  given  evidence  in  support  of  the  state- 
cnts  of  the  parties  by  whom  they  have 
n  adduced.  There  is,  however,  this  much 
difiference  between  these  witnesses,  thus : 
most  of  the  plaintiff's  witnesses  are  residents 
!^of  distinct  villages,  while  most  of  the 
rdefendant's  witnesses  are  not  only  neigh- 
rboorSy  but  nine  witnesses  are  resident  ten- 
ants of  the  land  in  dispute/' 
The  Lower  Appellate  Judge,  without  any 
nal  inspection  of  the  lands,  has  reversed 
decision  of  the  Moonsiff;  and  it  has 
urged  by  the  appellant's  pleader  that, 
accordance  with  the  rulings  of  the  Privy 
iCbnncil  and  of  this  Court,  it  is  incumbent 
an  Appellate  Judge,  who  reverses  the 
ision  of  a  Judge  who  has  made  a  personal 
ction  of  the  lands  in  dispute,  to  give 
reasons  for  reversing  the  original  judg- 
nt ;  and  that,  unless  such  reasons  are  given, 
'if  if  such  reasons  are  unsatisfactory,  the 
jpriginal  judgment  should  be  restored. 

V  On  the  other  hand,  it  has  been  urged  by 
the  respondent's  pleader  that,  if  the  judg- 
ement of  the  Lower  Appellate  Judge  contains 
-dear  findings  of  fact,  we  cannot  in  special 
[appeal  go  behind  such  findings,  except  to 
'correct  a  mistake  in  law;  and  that,  in  fact, 
me  Lower  Appellate  Judge  has  shown  in  his 
^idginent  that  he  was  aware  that  he  ought 
'  not  to  reverse  the  decision  of  the  Moonsiff, 
vho  has  visited  the  locality,  unless  for 
(tttbstantial  reasons. 

'      With  respect  to  the  question  of  limitation, 

^the  Lower  Appellate  Judge,  rightly  enough, 

asserts  that  an  inspection  ojf  the  locality  can 

•avail   bat  little  without. an  examination   of 

witnesses  on  the  spot ;  and  he  relies  upon  an 

Act  IV.  case,  instituted  by  the  guardian  of  the 

appellant  during  his  minority,  in  1859,  ^^^^ 

respect  to  the  greater  part  of  the  land   in 

dispute,   in   which   the  petition  specifically 

prajs  for  restoration  of  possession  to  the 

'  appellant. 

The  conclusion  which  the  Judge  draws 
.  from  that  petition  is  that  it  is  at  least  suffi- 
cient to  prevent  the  appellant  from  plead- 
ing limitation  in  the  present  suit,  and  he 
finds  clearly  that,  on  the  whole  evidence,  the 
req>ondent's  suit  is  not  barred  by  limitation. 
On  that  finding  we  need  give  no  opinion, 


as  we  do  not  think  it  necessary  to  decide 
the  case  on  that  issue.  But  with  respect 
to  the  question  of  title,  we  are  of  opinion 
that  the  Act  IV.  case,  the  petition  in  which 
has  been  read  to  us,  does  not  raise  a  pre- 
sumption strong  enough  to  excuse  the  plaint- 
iff, who  was  suing  for  possession,  from 
proving  his  own  case. 

The  prayer  of  the  petition  is  no  doubt  for 
restoration  of  possession.  But  the  recitaU 
in  it  show  that  it  was  preferred  for  the  pur- 
pose of  protecting  the  possession  of  the 
appellant,  then  threatened  by  the  acts  of  the 
respondent,  rather  than  for  restoring  pos- 
session to  the  appellant. 

The  Lower  Appellate  Judge  does  not  in 
terms  rely  upon  the  Act  IV.  case  as  sufiicient 
to  excuse  the  respondent  from  proving  his 
own  title;  but  it  is  impossible  for  us  to 
divest  ourselves  of  the  impression  that  it 
did,  in  fact,  considerably  influence  his  deci- 
sion on  the  question  of  title. 

On  the  merits,  the  Judge  finds  that  there 
is  ''no  good  evidence  that  the  lands  are  in 
Trilochanpore,"  the  appellant's  estate ;  and 
again  he  says:  "There  is  no  evidence 
on  which  I  can  find  that  the  land  really 
belongs  to  that  village."  The  Judge  thus 
seems  to  have  required  proof  of  the  appel- 
lant's title,  he  being  in  possession,  and  to 
have  decided  on  the  absence  of  such  proof 
rather  than  upon  the  strength  of  the  respond- 
ent's evidence. 

It  is  true  that  he  says :  "  /  think  the 
evidence  all  leads  to  the  conclusion  that  the 
lands  are  within  Jolashapore ;"  and  he  says 
further :  "The  plaintiff  has  proved  his  for^ 
mer  possession  and  dispossession ;  for  I  think 
his  witnesses  on  that  point  more  worthy  of 
credit  than  those  of  the  defendant ; "  but 
he  had  previously  stated  his  reason  for  dis- 
believing the  appellant's  witnesses,  namely^ 
because  they  had  ignored  the  fact  of  the 
appellant's  alleged  admission  of  dispossess 
sion  under  the  Act  IV.  case.  With  the 
exception  of  that  reason  with  which  we 
are  on  the  grounds  before  stated,  unable 
to  kgree,  the  Judge  has  given  no  reasons 
for  the  conclusion  at  which  he  arrived; 
and  there  is  no  clear  finding  by  him  on  the 
question  of  title  as  on  the  question  of  limi- 
tation ;  and  he  entirely  disregards  the  find- 
ing of  the  Moonsiff  that  the  tenants  of  the 
appellant  were,  and  had  long  been,  in  actual 
possession. 

We  think  that  the  Judge  ought  not  to 
have  reversed  the  decision  of  the  Moonsiff, 
who  had  very  carefully  inspected  the  land, 
except  upon  a  very  clear  and  strong  opinion 
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upon  the  evidence,  and  upon  recording  suffi- 
cient and  satisfactory  reasons  for  such  opinion. 
The  Judge  has  indeed  stated  that  there  are 
**  strong  reasons  "  for  coming  **  to  a  different 
finding  from  the  Moonsiff";  but  the  only 
reason  which  he  has  given,  we  consider,  is 
not  borne  out  upon  a  reference  to  the  peti- 
tion in  the  Act  IV.  case.  We  are  therefore 
of  opinion  that  the  Lower  Appellate  Judge 
ought  not  to  have  reversed  the  decision  of 
the  Moonsiff,  and  we  allow  this  appeal  with 
costs. 


The  9th  September  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justicet  and  the  Hop'ble  W.  Ainslie, 
Judge. 

Error  in  Sammoiw—New  Trial-r-Limitation. 

4ppltcq/ion  forwarded  by  the  Judge  of 
^iheti  pursuant  to  Circular  order, 
^Q^  'J»  ^the  4th  June  i8yo, 

Bijoy  Gobind  Deb  (Plaintiff),  Petitioner, 

versus 

M^d(}Hn    Ram    Pal  (Defendant),   Opposite 

Party. 

An  error  as  to  date  in  the  summon^  to  plaintiff '$ 
Wftiieswes  is  sulfipent  s^round  for  settings  aside  an  order 
(Ksmissinj^  his  suit. 

The  time  pre^ribed  by  Act  XI.  of  1865,  s.  31,  for 
an  application  for  a  re-trial,  is  exclusive  of  the  date  on 
mkiok  tho  suit  wi^  dismissed. 

Thi  petitioner  submitted  the  following  ap- 
plication in  this  case : 

The  Judge  of  the  Small  Cause  Court  of 
this  Zillah,  Sylhet,  having  dismissed  the  said 
suit  on  the  and  Jeyst  last,  corresponding 
with  the  14th  May  1879,  injustice  was  done 
to  me  on  the  following  grounds.  Hence  I 
pray  that  the  papers  connected  with  the  above 
suit  being  called  for  and  looked  into,  orders 
for  a  re-trial  of  the  case  be  passed. 

I. — The  s6th  Jeyst,  corresponding  with 
the  7th  June,  having  been  fixed  in  the  sum- 
mons served  upon  the  witnesses  cited  by  me 
for  final  decision,  my  witnesses  were  ordered 
to  appear  in  Court,  and  give  evidence  on  that 
day.  Knowing  that  the  aforesaid  26th 
J^st,  corresponding  with  the  7th  June,  was 
the  day  on  which  my  case  was  to  be  finally 
decided,  I  dismissed  all  thoughts  about  it. 

a. — To  my  misfortune,  the  Judge  of  the 
Small  Cause  Court  dismissed  my  case  on  the 
and    JejFSty    corrospondii^    Mdtb  the    14th 


May,  in  my  absence,  without  taking  ^  evi. 
dcnce  of  my  witnesses. 

3. — I  was  not  in  the  least  aware,  nor 
there  any  means  of  knowing,  that  the 
Jeyst,  corresponding  with  the  14th  Ma^^ 
place  of  the  26th  Jeyst  corresponding 
the  7th  June,  was  the  day  fixed. 

4. — Having  come  on  other  business  tol 
town  of  Sylhet  on  the  loth  Jeyst,  and 
that  my  case  was  dismissed,  I  filed  a  po-^ 
tion  praying  for  a  re-trial,  eight  days  alH| 
the  said  decision,  but  the  Judge  rejected 4^ 
same. 

Ainslie^  J, — The  order  of  the 
Cause  Court  Judge,  dated  aand  May  \ 
refusing  a  re-trial  of  the  case,  was 
for  excluding  the  date  on  which  the 
was  first  dismissed,  m.,  the  14th  Hay, 
application  was  within  the  time  presciibed 
section  a  1,  Act  XI.  of  1865,  seven  days' 
that  is,  exclusive  of,  the  date  of  the  d 
The  first  order  of  14th  May  must  also 
aside,  as  it  appears  on  an  inspection  of 
summons  to  plaintiff's  witnesses  that 
were  directed  to  attend  on  7th  May, 
spending  to  a6th  Jeyst;  but  the  a6tb|.. 
corresponded  to  7th  June  187a,  andi|. 
error  in  the  summons  must  have  misled  W 
plaintiff,  and  caused  his  .non-attexidaii«(  4^ 
the  7th  May.  The  suit  should  be  restore^t 
the  file. 


b^l 


The  loth  September  187a. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  ^/.,  CV4 
Justice,  and  the  Hon'ble  W.  Ainslie,  7«^^ 

Possessory  action— Right  of  suit— Priflia  filM 

tiUe. 

Case  No.  116  of  i87r. 

Regular  Appeal  from  a  decision  p^tsstd  b 
the  Additional  Judge  of  Tirhool.  M 
the  2jth  January  iSji, 

Ram  Bhurosee  Singhand  others  (Defendants), 

Appellants, 

versus 

Bissesser  Narain  Mahata  (PIsintiS), 
Respondent. 

Bnhoos  Mohesh  Chunder  Chouilhrj^  ^ 
Komesh  Chunder  Mitter  for  Appellant?. 

Mr.      C.      Gregory    and    Bake    IhnA 
Pfrshad  B^^erjee  for  Respondent 
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In  a  suit  for  possession  of  land  claimed  as  part  of  a 
ouzah  which  plaintiff  held  under  a  mokurrurcelea*ean<l 

bill  o\  sale,  and  which  he  allegred  had  been  taken  pijs- 
vioo  of  by  defendant  under  color  of  an  order  of  the 
riminal  Court  under  section  3  "8.  Code  of  Cnminal 
^edure,  relating  to  a  different  land,  defendant  object- 
I  that  plaintiff  was  not  the  real  owner  of  the  mouzah, 
od,  therefore,  not  entitled  to  bring  the  suit : 
Held  that  the primd-facie  title  which  the  plaintiff  had 
ader  the  lease  and  bill  of  sale  was  sufficient  to  enable 
in  to  bring  the  suit,  and  the  defendant  was  not  at 
iberty  in  a  suit  of  this  descriptioi^  to  raise  the  question 
Hiether  plaintiff  was  only  the  nominal  owner. 

'  Couch,  (7.7.— The   plaipliff   alleged  that 
Btaj  Coomar  Singh,  his  vendor  and  lessor,  had 

Eurcbased  the  lalook  to  which  mouzah 
ftiedia  appertained,  and  subsequently  trans- 
Ibrred  it  to  the  plainiifF  under  a  mokurruree 
(ease,  dated  the  3rd  of  April  1864,  and  by  a 
Mil  of  sale,  dated  the  15th  of  January  in  the 
mmt  year  ;  that  he  was  in  possession  under 
lAkose  documents  ;  and  that  he  had  been  dis- 
l|ossessed  by  the  defendants  of  land  which 
floinned  part  of  mouzah  Bhedia.  His  case 
rtras  that  an  order  having  been  obtained  from 
ftbe  Criminal  Court,  by  which  the  defendants 
Nrere  to  have  possession  of  a  portion  of  land 
Milch  lay  to  the  south  of  their  mouzah  and 
fjlo  the  north  of  the  mouzah  which  the  plain- 
W£f  said  belonged  to  him,  the  defendants,  tak 


difficulties  which  are  suggested  in  the  judgi 
ment  in  the  case  quoted  might  all  be  met 
wiihoui  holding  that  the  party,  who  brings? 
the  suit  and  has  a  primd-facie  title,  is  boupd 
to  prove  that  he  is  the  real  owner.  I  think 
^hat  the  authority  which  has  been  quoted, 
supposing  it  is  to  be  considered  as  the  law  of 
this  Court  and  binding  upon  us,  does  not 
govern  the  present  case. 

Then  we  have  to  consider  whether  the 
judgment  of  the  Court  below  is  right  upon 
the  merits,  and  also  on  the  law  of  limitation. 

The  Judge  appears  to  have  proceeded  with 
considerable  care.  After  hearing  the  argu- 
ments in  the  case,  he  says  th&t  hQ  wei^t  to 
the  spot,  accompanied  by  the  representatives 
of  the  parties.  He  had  with  hin)  the  thak- 
bust  map  and  the  survey  m^p,  the  accurs^cy 
of  which  has  not  been  disputed,  and  he  pro- 
ceeded to  mouzah  Bhedia;  and  by  means  of 
those  maps,  he  traced  the  boundaries  of  the 
two  mouzahs,  and  in  doing  so  he  found,  as 
it  appeared  to  him,  that  in  the  laying  down 
of  the  boundary  by  the  daroga,  there  had 
been  a  mistake,  which  put  the  boundary  of  the 
defendant's  mouzah  lo  beegh^%  to  the  south 
of  what  the  maps  showed  it  to  be.  Now, 


Mi^g  advantage  of  that,  took  possession  of  the    whether  that  is  true  or  not,  the  Judge  h^s 


-knd  still  further  to  the  south. 

An  objection  has  been  made  that  the  plain- 
'•tiff  was    not   the    real    owner    of    mouzih 
Bhedia,  and  therefore  not  entitled  to  bring 
this  suit. 

The  case  which  has  been  quoted  and  is 
reported  in  3   Weekly  Reporter,  page  159, 
is  one  in   which   the  plaintiff  sought  far  ^ 
declaration   of    his  rigtits   by  reason  of   an 
auction-purchase.     He   alleged  that  he  had 
purchased  ^\  a  sale  for  arrears  of  Government 
revenue  with  his  own  funds  and  in  his  own 
name,  and  that  he  obtained  possession  of  his 
purchase,  but  that  the  defendants  resisted  his 
taking  possession.     It  may  be  that  in  such  a 
case  as  that,  and  upon  a  plaint  so  framed,  the 
plaintiff  took  upon  himself  to  show  that  he 
was  the  real  owner.     But  the  dispute  in  the 
■  present  case  was  what  land  belonged  to  the 
one  mouzah  and  what  to  the  other ;  and  whe- 
ther the  defendants,  as  the  proprietors  of  the 
one,  had  got  possession  of  land  which  did  not 
belong  to  them,  but  belonged  to  the  owner  of 
[the  other.     I  think  that  the  title  which  the 
plaintiff  had  by  the  mokurruree  lease  and 
the  bill  of  sale  was  sufficient  to  enable  him 
to  bring  the  suit,  and  that  the   defendants 
^cre  not  at  liberty,  in  a  suit  of  this  descrip- 
^on,  to  raise  the  question  whether  he   was 
only  nominally  the  owner  of  the   property, 


given  the  defendants  the  benefit  of  it,  be- 
cause, although  h^  h^s  treated  (he  dfiVQga's 
boundary  as  not  being  the  right  qne,  he  hs^s 
held  that  the  defendants  have  had  posse^iop 
of  the  portion  of  the  land  which  is  calori^d 
red  in  the  map  annexed  to  the  plaint  for 
more  than  1 4  years,  and  has  ref qsed  tq  give 
the  plaintiff  a  decree  for  that. 

With  regard  to  the  other  part,  the  question 
is   whether   the  plaintiff  is  entitled  to  (hi^t 
upon  the  evidence  which  has  bpen  given. 
The  proceedings  in    1867  ^how  ths^l,   t^ppn 
enquiry,  the  M^igistrate  canie  to  the  conclqsion 
that  this  mistake  had  been  made.     He  s^ys  it 
is  evident  that  ''  in  the  present  case  th^  dis- 
''  pute  was  with  regard  to  the  boundary,  f^qd 
"  that,  if  something  was  not  dope,  there  woi^ld 
*'  be  a  disturbance.     I  brought  the  case  under 
"  section  318,  and  at  the  same  time  ordered 
"  the    Inspector    of    Police,    within    who^e 
**  thannah  the  land  was,  to  proceed  tp  the 
*'  spot,  and,  taking  the  thakbust  n^ap  with 
''  him  and  the  report  of  1849,  make  out  where 
"the    boundaries    were    first    laid    down." 
Then  the  Magistrate  says  that  this  was  done, 
and  it  was  reported  that  the  land  abqut  which 
they  were  disputing  was  in  mquzah  Bhedia, 
because,  according  to  the  thakbust  n^^p,  ffom 
No.  68  only  17  beeghas  ought  to  haye  been 
measured ;  whiUt  in  the  measurement  pf  \  849, 


somebody  else  being  the  real  owner.    The    the  daroga  himself  reports  t^^t,  not  \^\Xig 
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able  to  find  any  coal  at  17  beeghas,  he  had 
measured  on  to  27  beeghas,  where  he  did  find 
coal.  He  then  says  that  the  Inspector  had, 
therefore,  not  followed  the  old  measurement 
of  1849,  but  the  thakbust  map,  and  had 
measured  17  beeghas  instead  of  27,  by  which 
means  the  land  fell  into  mouzah  Bhedia  ;  that 
he  sent  him  back  again,  and  told  him  to 
measure  it  according  to  the  measurement  of 
1849,  «*.  e,,  27  instead  of  17,  and  then  he 
reported  that  the  land  fell  into  Nugwan. 
Upon  this  the  order  was  made  under  which 
the  defendants  were  put  into  possession  of 
that  portion. 

It  appears  to  me  upon  this  evidence  that 
what  took  place  then  was  what  the  plaintiff 
alleges.  Up  to  that  time,  the  question  iri 
dispute  between  the  parties  had  been  where 
the  boundary  of  the  land  was.  The  defend- 
ants had  got  possession  of  the  part  which 
was  measured  and  found  to  belong  to  them  in 
1849  ;  and  when  they  speak  of  having  been  in 
possession,  and  evidence  is  given,  and  state- 
ments made  about  possession,  I  think  posses- 
sion of  that  portion  of  it  is  meant,  and  what 
the  plaintiff's  witnesses  say  is  correct.  When 
that  proceeding  took  place  and  that  order 
was  made,  the  defendants,  not  content  with 
taking  possession  of  the  10  beeghas  to  the 
south  of  their  land,  according  to  the  survey 
map,  took  advantage  of  the  proceeding  and 
took  possession  of  a  portion  still  further  to 
the  south,  which  the  plaintiff  now  claims. 
The  evidence  appears  to  me  to  show  (and  it 
is  not  met  by  the  evidence  of  the  defendants) 
that  it  was  not  until  that  time  that  posses- 
sion was  taken  of  the  part  which  is  now  in 
question  and  the  subject  of  the  present 
appeal.  I  see  no  ground  for  saying  that  the 
plaintiff  was  not  in  possession  of  the  part 
which  has  been  decreed  to  him.  Upon  the 
facts,  there  is  the  judgment  of  the  lower 
Court  most  carefully  come  to  after  an  exami- 
nation and  measurement  made  on  the  spot  in 
presence  of  the  parties.  It  appears  to  me 
that  that  is  correct,  and  is  supported  by  the 
evidence  we  have  before  us.  We  ought  to 
attach  weight  to  such  an  investigation,  which 
is  more  likely  to  be  accurate,  and  to  lead  to 
the  truth  in  a  question  of  this  kind,  than  an 
examination  by  this  Court  of  the  evidence  on 
paper,  when  we  have  no  opportunity  of  look- 
ing into  the  matter  in  the  way  the  Judge  did. 
I  think  the  defence  on  the  ground  of  limita- 
tion fails,  and  that  the  decree  of  the  Court 
below  is  right  upon  the  merits  in  awarding  to 
the  plaintiff  that  portion  of  the  land  which 
lay  to  the  south  of  the  land  which  was  laid 
down  in  1849. 


The  appeal  will  be  dismissed  with  cosu. 

Ainslie,  J, — I  wish  to  add  a  few  words  t|j 
the  judgment  delivered  by  His  Lordsbiptftl 
Chief  Justice.     It  has  been   contended  foe 
the  appellant  that  the  Judge  himself  ta 
found   a  certain   anjeer  tree  to  be  siioaieij 
within  that  portion  of  the  boundary  wliichi|| 
marked  on  the  map  as  No.     61,  aod  ihij 
the     daroga's    statement     shows    that  tie 
boundary  was  5  russees  and  7  beeghas  to dK' 
south  of  that.     But  the  daroga's  suteaol 
also  shows  that  the  boundary  marks  from  b 
to  71  were  ascertained   by    digging  up  tk; 
charcoal  which  had  been  buried  by  tbeson^j 
operations   to   mark  the  site  of  the  sevcni' 
boundary  pillars  erected  by  tbeAineeos,aad| 
that  from  49  to  57,  where  no  such  marks  woe! 
found   in  consequence  of   the  place  bo^ 
under  water,  no  dispute  existed,  and  there  ii 
no  indication  in  the  report  of  any  great  sail 
sudden    deviation   to   the    south  from  tkej 
boundary,  as  given   in  the  thakbnst  mai%j 
between    these    two     portions.     Then,  a 
turning  to  the  examination  of  Domee  \£^ 
manager  of  the  defendant,  taken  on  the  ijA 
of  November  1870,  we  find  that  he  gima 
description    of    the    boundary   claimed  If 
defendant  corresponding  ^zzciXy  with  Ik 
thakbust  map,  with  this  exception  that  k 
adds  10  beeghas  to  the  measurement  betnei 
Nos.  69  and  70  by  one  map,  and  38  lod 
39  by  the  other.     He  says  that  thebouDdaifi 
goes  to  the  south  in  a  direct  line  84beegtel 
thence  to  the  west  44  beeghas,  thence  agtf  | 
to  the  south  67  beeghas,  and  again  from  67 1 
to  the  west  84  beeghas,  thence  again  directto 
the  south  1 1  beeghas  and  after  that  str<^U 
to  the  west.     Now,  according  to  this  8tlt^ 
ment,  the  last  deviation  from  the  east  and 
west  line  is  at  the  point  from  which  the  liae 
runs  south  11  beeghas,  and  so  far  there  is  do 
difference    between   the    parties  2&  \o  ^ 
angles  or  bends  in  the  boundary.    It  seems 
to  me  impossible  that  a  man  should  notice  t 
break  of  1 1  beeghas  and  omit  to  notice  a 
little  further  on  a  break  or  turn  extendiag 
107  beeghas  to  the  south,  or  that  he  shoaW 
describe  as  a  single  line  running  to  theved 
aline  made  up  of  three  parts,  first,  i6obeegbas 
running  west,  then  107  beeghas  running  south, 
and  then  again  496  beeghas  more  or  less 
(I  take  the  numbers  from  the  maps)  w  the 
west.     This,  with  the  other  arguments  stated 
by  His  Lordship,  satisfies  me  that  the  Ju4^« 
was  correct  in  finding  the  boundary  as  he  has 
done. 
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The  iitb  September  1872. 

Present  : 

Uon*bIe  F.  B.  Kemp  and  C.  Poniifex, 

Judges. 

VIII.  of  1859^  8.  IZ9— Ez-parte  Decision. 

Cases  Nos.  213  and  214  of  1872. 

\cellaneous  Appeals  from  an  order  passed 
the  Judge  of  Midnapore^  dated  the 
[/jM  April  i8y2f  reversing  an  order  of 
\ihe  Moonsiff  of  that  District^  dated  the 
\iith  March  i8j2. 

Denoo  Paroye  and  another  (Judgment- 
debtors),  Appellants, 

versus 

linta  Monee  Chowdhry  (Decree- holder), 

Respondent, 

hboo  Ashootosh  Mookerjee  for  Appellants. 

Baboo  Motee  Lall  Mookerjee  for 
Respondent. 

pVhere  a  defendant  was  prevented  by  the  fraud  of 

plaintiff  from  appear! ngr  on  the  last  day  of  hearing^, 

suit  was  held  to  have  been  decided  ex  parie,  not- 

thstandingr  that  the  defendant  had  been  represented 

k  thfc  first  day  of  hearing: ;  and  the  first  Court  was 

•■d  to  have  done  right  in  restoring  the  case  to  the  file 

ler  Act  VIII.  of  1859,  s.  1 19. 

Kemp,  J, — It  is  admitted  that  one  judg- 
«nt  will  govern  these  two  cases.  The 
idgment- debtor  was  sued  by  the  opposite 
|arty  for  enhancement  of  rent.  In  that 
ise,  the  agent  of  the  plaintiff  appeared  and 
ive  his  evidence.  Upon  this,  the  Deputy 
tolleclor  in  his  judgment  observed  :  •*  That 
notwithstanding  the  issue  of  the  usual 
I  summons  and  the  execution  of  a  mookh- 
tarnama  by  the  defendant,  the  defendant 
'  had  Uken  no  further  notice  of  it,  and  that, 
as  the  plaintiff's  case  was  suflScienlly 
proved,  he  decreed  the  case  ex  parte  in 
(avor  of  the  plaintiff  with  costs."  Under 
lis  decree,  the  jumma  of  the  defendant, 
Ippellant  before  us,  has  been  enhanced  three- 
pW.  The  defendant  then  applied  for  a  re- 
horaiion  of  the  case  to  the  file  under  sec- 
pon  119  of  Act  VIII.  of  1859.  The  Moon- 
ftin,  after  taking  the  evidence  adduced  by 
the  defendant  in  support  of  his  allegation 
that  he  was  prevented  by  sufficient  cause 
jrom  appearing  when  the  suit  was  called  on 
tor  hearing,  set  aside  the  ex-parte  judi^ment 
passed  by  the  Deputy  Collector,  and  appoint- 
M  a  day  for  proceeding  anew  in  the  suit. 

tv>  \?  ^PP^^^»  *^®  Judge  was  of  opinion  that 
Jne  decree  is  not  an  ex-parte  one,  for  the  de- 
tcndam  in  the  rent-sait  was  represented  on  the 


first  day  of  hearing,  and,  therefore,  the  fact  of 
his  not  being  present,  or  represented  on  the 
second  day  of  hearing,  cannot  turn  the  order 
into  an  ex-parte  one,  and  this  being  the  case, 
that  the  Moonsiff  acted  without  jurisdiction 
in  allowing  a  re-hearing  under  section  119. 
He  accordingly  reversed  the  order  of  the 
Moonsiff. 

We  think  this  decision  is  wrong  in  law. 
Section  119  enacts  that  no  appeal  shall  lie 
from  a  judgment  passed  ex  parte  against  a 
defendant  who  has  "not  appeared."    The 
section  then  goes  on   to  say :    "  But  in  all 
"  cases  in  which  judgment  may  be  passed 
''ex  parte  against  a  defendant"  (and  here 
the  words  '^  who  did  not  appear  "  do  not  oc- 
cur)  ''that  defendant  may  apply  within  a 
'  reasonable  time  not  exceeding  thirty  days, 
*  after  any  process  for  enforcing  that  judg- 
'  ment  has  been  executed  for  an  order  to  set 
'it  aside;  and  if  rt  shall  be  proved  to  the 
'satisfaction  of  the   Court,  either  that  the 
'  summons  was  not  duly  served,  or  that  the 
'defendant  was  prevented  by  any  sufficient 
'cause  from  appearing  when  the  suit  was 
'  called  on  for  hearing,  the  Court  shall  pass 
'an  order  to  set  aside  the  judgment,  and 
'  shall  appoint  a  day  for  proceeding  with  the 
'suit."     We  mark  the  difference  here  that, 
in  the  first  part  of  the  section,  it  is  said  that 
no  appeal  shall  lie  from  a  judgment  passed 
ix  parte  against  a  defendant  who  has  not  ap- 
peared, while  in  the  latter  part  of  the  section 
the  law  says :  That  a  defendant  (generally) 
who  is  prevented  by  sufficient  cause  from 
appearing  when  the  suit  was  called  on  for 
hearing  may  apply.     Now,  in  this  case  there 
can  be  no  doubt  that  the  Moonsiff  has  found 
on  the  evidence  that  the  defendant  was  pre- 
vented by  the  fraud  of  the  plaintiff,  who  in- 
duced him  by  false  promises  of  coming  to  an 
amicable   arrangement,  and  that  he  would 
take  rent  from  him  at  the  old  rate  for  his 
tenure,  from  appearing  when  the  suit  was 
called  on  for  hearing.     We,  therefore,  think 
that  the  suit  having  been  decided  ex  parte, 
and  the  defendant  having  proved  to  the  satis- 
faction of  the  first  Court  that  he  was  pre- 
vented by  sufficient  cause  from   appearing 
when  the  suit  was  called  on  for  hearing,  the 
Moonsiff  was  perfectly  right  in  setting  aside 
the  ex-parte  judgment,  and  appointing  a  day 
for  proceeding  with  the  suit.     We,  therefore, 
reverse  the  decree  of  the  Lower  Appellate 
Court,  and  affirm  the  order  of  the  first  Court, 
restoring  the  case  to  the  file. 

The  suit  will,  accordingly,  go  back  to  the 
first  Court  for  a  re-trial,  and  these  appeals 
will  be  allowed  with  costs. 
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The  nth  September  167s. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  Ki.,  ChieJ 
Juitice,  [and  the  Hon'ble  W.  Ainslie, 
Judge. 

Joint  Contract— Act  VIII.  of  1859,  a.  a. 

Case  No.  177  of  1871. 

Regular  Appeal  from  a  decuion  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  igth  May  18';  r. 

Nathoo  Lall  Chowdhry  and  others  (Plaintiifs)i 

Appellants^ 

versus 

Shoukee  Lall  and  others  (Defetidants), 
Respondents. 

Mr.  €.  Gregory  for  Appellants. 

Mr.  Lingham  and  Baboos  Unnoda  Pershad 
Banerjee  and  Romesh  Chunder  Milter  for 
Respondents. 

If  a  pAtty  8u€s  upon  a  joint  contract,  which  ia  not  ahso 
severaU  and  jj^ts  a  judgment,  he  cannot  bring  a  fresh 
8uit  against  the  persons  who  were  jointly  liable  with  the 
defendant,  but  were  not  included  in  the  former  suit ;  such 
second  suit  being  expressly  prohibited  by  Act  VUI.  of 
1859,  a.  2. 

Couch,  C.J. — On  the  nth  of  Jeil  1271, 
a  bond  was  given  by  the  defendants  Dotnun 
\Ja\\  and  Bhowanee  Pershad  to  the  plaintiffs, 
the  bond  reciting  that  the  parties  had  taken 
a  loan  of  Rs.  20,000,  and  that  they  had 
appropriated  that  sum  "  to  the  use  of  all  of 
us,"  and  then  going  on  10  say :  "Until  payment 
of  the  said  amount,  principal  with  interest, 
we  pledge  and  hypothecate  our  own  share  of 
the  property  in  Mouzah  Chirowtha,  and 
It  annas  and  9  dams  in  Mouzah  Nowada 
Kullan."  In  the  beginning  of  the  bond,  they 
describe  themselves  as  proprietors  and  share- 
holders of  Mouzah  Surood.  Whether  that 
means  some  other  mouzah  or  not,  does  not 
appear;  probably  it  means  the  one  which  is 
afterwards  mentioned  in  the  bond. 

That  was  in  June  1864.  In  February 
1865,  the  plaintiffs  instituted  a  suii  against 
Domon  Lall  and  Bhowanee  Pershad,  the 
parties  to  the  bond.  In  that,  they  claimed 
to  recover  22,250  rupees,  principal  wtih 
Interest,  by  virtue  of  the  bond . 

The  defendants  apparently  did  not  appear, 
and  evidence  having  been  entered  into  as 
stated  in  the  judgment,  a  decree  was  made  in 
favor  of  the  plaintiffs  that  they  should  re- 
cover the  sum  which  they  claimed   from 


« 


« 


Bhowanee  Pershad,  Domun  being  exoi 
from  the  claim. 

It  is  not,  we  think,  without  signii 
that,  so  soon  after  the  t>ond  was  given, 
plaintiffs  put  that  construction  upon  it, 
ing  it  as  a  bond  by  the  two  only — Domun  1 
and  Bhowanee  Pershad. 

It  appears  that  the  plaintiffs  executed 
decree,  and,  according  to  the  statement  inj 
plaint  in  the  present  suit,  they  sold  tbe 
and  interest  of  the  two  persons  named  is i 
still  in  the  execution  of  the  decree, 
it  as  an  instrument  which  had  pledged 
shares  of  those  two.     They   recovcned 
sum  of  7)435  rupees ;  and  now,  institutiigj 
suit  on  the  3rd  of  December  1870,  tbej 
"  Since  the  decree  was  not  against  all 
"  defendants,  the  whole  of  the  mortgaged] 

perty  in  which  second    party  defeo( 

held  a  share  was  not  put  up  to  stie ;  botl 
''fact   is   that,   there   being    community 
*'  interest,  the  loan  was  taken  and  moi 
*'  concluded  alike  by  all  defendants ;  hencei 
*'  of  them  are  jointly  liable  to  your  petitic 
**  and  the  entire  property  ought  to  be 
"  liable."     So  their  case   now  is  that 
instead  of  being  a  bond  by  the  two  aid 
mortgage  of  the  shares  of  the  two,  was, 
reality,  a  bond  by  all  the  members  d 
family  jointly  and  a  mortgage  of  the  fi 
property. 

We  will  assume   they  might    show 
although  this  bond  purports  to  be  made 
two  only  of  the  family,  the  transaction  realj 
was  a  borrowing  of  money  by  the  famij 
through  these  two  persons  as  the  manage 
and  a  pledging  of  the  family  property  as 
security  for  the  money  so  borrowed :    ^ 
might  show  that  the  transaction  was  one 
which  the  persons  whose  names  are  in 
bond  and  who  entered  into  the  contract  wei 
acting  as  agents  for  the  family. 

But  the  bond  must  be  one  thing  or  the 
other.  It  must  be  either  a  bond  by  the  two 
and  a  mortgage  of  the  shares  of  the  two 
only,  or  the  joint  bond  of  the  family;  »t 
cannot  be  treated  as  two  bonds.  If  it  M 
only  a  bond  by  the  two,  the  plaintiffs  ha« 
no  cause  of  action  in  the  present  suit, 
because  they  have  already  sued  the  VfO^  "d 
recovered  a  portion  of  the  money  from  them, 
and  they  cannot  sue  other  persons  not  bound 
by  it ;  but,  if  it  is  a  joint  bond  by  the  mem- 
bers of  the  family,  then  they  have  Already 
sued  upon  it.  They  have  elected  to  sue 
some  of  the  persons  jointly  liable,  and  not 
the  others,  and  they  have  got  a  decree  vgoa 
the  bond,  the  cause  of  action  being  the  non- 
payment of  the  money  which  »he  P**"^ 
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ire  jointly  liable  to  pay.  They  now  sue  on 
t  same  cause  of  action  the  persons  whom 
|iy  might  have  joined  in  the  former  suit, 
It  did  not  choose  to  do  so.  If  there  is  a 
contract,  not  a  joint  and  several,  but  a 
contract — and  that  is  all  this  can  be — 

the  party  sues  upon  it  and  gets  judgment, 

cannot  bring  a  fresh  suit  against  the 
ns  who  were  jointly  liable,  but  were  not 
ed  in  the  former  suit. 
'  Kdtwiihstanding  the  authority  of  the  case 
ir  which  we  have  been  referred,  and  with 
jteff  respect  to  the  learned  Judges  who 
lid  apparently  to  the  contrary,  we  are  of 
|ilBion  that,  if  this  is  to  be  considered  as  a 
print  bond  by  all  the  members  of  the  family, 
le  present  action  cannot  be  maintained.  It 
i«  second  suit  on  the  s^rae  cause  of  action, 
lis  expressly  prohibited  by  section  2  of 
|S  VIII.  of  185Q,  as  the  defendants  in  the 
M  suit  must,  if  the  other  defendants  insist 
ipon  it,  be  made  parties  to  the  second  ;  and, 
jVithoQt  that,  we  should  say  on  principle  that 
t  cannot  be  maintained. 

Upon  the  merits  of  the  case  also,  it  seems 

Ift  ns  that  the  plaintiffs  had  failed  to  make 

«tt  what  they  alleged  in  their  plaint,  that  it 

tws  a  bond  by  which  all  the  members  of  the 

fapiWy  were  bound,  and  that  the  mortgage  was 

concluded  alike  by  all  of  them.     If  we  look 

M  the  whole  of  this  document,  although  it 

docs  in  one  part  contain  words  which  might 

be  construed  as  meaning  that  the  money  was 

Iwrowed  for  the  use  of  all  the  family,  and 

for  the  purpose  of  being  used  in  the  business 

Wich  was  being  carried  on  by  the  family, 

because  we  may  take  it  that  the  family  was 

joint,  in  the  otiier  portion,  the  parties  to  it 

profess  to  pledge  only  their  own  shares  in  the 

property.     We  must  put  such  a  construction 

upon  the  whole  instrument  as  will  make  it 

reasonable.     It  would  not  be  reasonable  to 

suppose   that    these    two    were    borrowing 

money  on  account  of  the  family,  the  whole 

family  being  considered  as  the  debtors  and 

liable  to  pay  the  money,  and  yet  were  only 

pledging  there  own  shares  as  a  security  for 

*|-    The  reasonable  construction,  we  think,  is 

fbat  which  was  in  the  first  instance  put  upon 

",  namely,  that  it  was  a  loan  to  the  two,  and 

^  pledging  by  them  of  their  own  shares. 

And  opposed  to  that,  which  is  the  natural  and 

pnmd'/acie  meaning  of  the  document,  we 

*ve  really  lUtle  or  no  evidence,  either  given 
on  the  part  of  the  plaintiffs,  or  that  they  can 
it  Sf ^  ^^^^  ^^®  evidence  for  the  defendants. 
I  tn\r  ^^"*°^^»  ^^6  evidence  seems  to  amount 
1^  ^ws,  that  the  family,  at  that  time,  was  a 
J  nt  one,  and  the  business  was  being  carried 
Vol.  SVIII, 


on  with  the  money  of  the  family  by  these 
two  persons,  and  that  probably  the  money 
which  was  borrowed  on  this  occasion  was 
carried  to  the  account  of  the  business,  and 
was  made  use  of  in  it.  We  do  not  think 
that  is  sufficietlt  to  prevail  against  the  appa- 
rent meaning  of  the  document  itself.  The 
onus  is  upon  the  plaintiff  suing  upon  such  an 
instrument  as  this  to  make  out  that  the  trans- 
action really  was  one  on  behalf  of  the  family, 
and  a  pledging  of  the  family-property,  and' 
he  has  produced  no  evidence  that  can  be 
considered  as  proof  of  that.  He  has  failed 
to  show  that  the  case  which  he  now  puts  for- 
ward is  a  true  one.  When  he  in  the  first 
instance,  treated  it  as  a  bond  of  the  two,  he 
was  probably  putting  the  true  construction 
upon  the  transaction.  It  appears  to  us, 
therefore,  that,  both  on  the  question  of  law, 
and  on  the  merits,  the  plaintiff's  case  fails, 
and  the  appeal  must  be  dismissed  with  costs. 


The  nth  September  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Presumption —Self-acquired  Property — Separa- 
tion  of  joint  family. 

Case  No.  262  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnapore^ 
dated  the  yth  September  rSyr,  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
District,  -dated  the  21st  January  i8yo, 

Drobo  Moyee  (one  of  the  Defendants), 

Appellant, 

versus 

Tara  Chand  Pal  (Plaintiff),  Respondent. 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondent. 

Plaintiff,  having  objected  unsuccessfully  under  Act 
VIII.  of  i»59,  s.  246,  to  the  sale  of  certain  property  sold 
in  execution,  brought  a  suit  to  establish  his  right  to  it  as 
the  self-acquired  property  of  his  father.  The  first  Court 
found  it  to  be  the  joint  property  of  plaintiff  and  the 
judgment>debtnr,  whose  rights  and  interests  had  been 
properly  sold.  This  decision  was  reversed  by  the  I-,ower 
Appellate  Court,  which  raised  two  presumptions,  irijr., 
first,  that  the  inference  to  be  drawn  from  the  fact  of  the 
property  having  been  acquired  in  the  name  of  theplaintiff 
or  of  the  plaintiff's  father  is  that  the  plaintiff,  to  the  ex- 
elusion  of  the  judgment-debtor,  was  the  owner  of  the 
lands  so  acquired;  and,  secondly,  because  the  elder 
branch  of  the  family  separated  from  the  younger  branch, 
therefore  the  younger  branch  must  be  held  to  have 
separated  as  amongst  themselves  *. 

H  B  LD«  that  both  these  presumptions  were  wrong  in  law. 
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Ktmpy  y. — In  this  case,  the  defendant,  who 
is  the  special  appellant  before  the  Court, 
brought  certain  properties  to  sale  in  execution 
of  a  decree  obtained  against  Ram  Tunoo  on 
a  bond-debt.  The  plaintiff,  present  respond- 
ent, objected  under  the  provisions  of  section 
946,  bat  his  objection  was  overruled,  the 
sale  took  place,  and  the  decree-holder,  special 
appellant  before  us,  became  the  purchaser. 
This  suit  was  then  brought  by  the  plaintiff 
under  the  provisions  of  the  aforesaid  section 
to  establish  his  right.  The  plaintiff  contends 
that  the  property  in  dispute  is  the  self-ac- 
quired property  of  his  father,  Bungshee ;  and 
that  Ram  Tunoo  and  his  heirs,  the  judgment- 
debtors,  have  no  right  or  title  whatever  in 
the  property.  It  appears  that  Nimaye  Chand 
Pal  bad  three  sons  by  his  first  wife,  and  two 
sons  by  his  second  wife.  The  elder  branch 
of  the  family  separated  from  the  younger 
branch,  and  this  is  admitted. 

The  first  Court  found  that  the  property  in 
dispute  was  the  joint  property  of  the  plaint- 
iff and  Ram  Tunoo,  and  that,  as  such,  the 
rights  and  interests  of  the  judgment-debtor 
had  been  properly  sold  and  purchased  by  the 
defendant,  special  appellant. 

This  decision  has  been  reversed  by  the 
Subordinate  Judge  on  appeal. 

The  Subordinate  Judge  starts  by  assuming, 
first,  that  the  inference  to  be  drawn  from  the 
property  having  been  acquired  in  the  name  of 
plaintiff  or  plaintiff's  father  is  that  the  plaintiff, 
to  the  exclusion  of  the  judgment-debtor,  is  the 
owner  of  the  lands  so  acquired ;  and  the 
second  presumption  which  he  raised  is  that, 
because  the  elder  branch  of  the  family,  that 
is  to  say,  the  three  sons  of  the  first  wife, 
separated  from  the  younger  branch  of  the 
family,  the  two  sons  of  the  co-wife,  therefore 
the  two  sons  of  the  co-wife  must  have  sepa- 
rated as  amongst  themselves.  Starting  upon 
these  presumptions,  the  Subordinate  Judge 
throws  the  onus  upon  the  defendants  to  estab- 
lish that  the  properties  in  dispute  were 
purchased  from  the  joint  stock,  and  he  holds 
that  they  have  not  been  able  to  prove  that 
they  have  been  so  purchased,  and  that  the 
plaintiff  has  proved  the  acquisition  of  these 
properties  from  separate  funds,  and  also  their 
possession  by  him  to  the  total  exclusion  of 
the  judgment-debtor. 

We  think  that,  in  this  case,  there  can  be  no 
doubt  that  the  two  presumptions  which  have 
very  much  influenced  the  decision  of  the 
Subordinate  Judge  are  wrong  in  law.  No 
inference  can  be  made,  as  supposed  by  the 
Subordinate  Judge,  from  the  fact  that,  because 
the  property  in  dispute  was  acquired  in  the 


name  of  the  plaintiff's  father,  the  p] 
alone  is  the  proprietor,  and  that  the 
members  of  the  family  have  no  inicrss 
the  property;  and  the  second  presui 
is  also  wrong  in  law,  namely,  that 
one  branch  of  the  family  separated  from 
other  branch,  therefore,  the  junior  bi 
must  be  held  to  have  separated  as  ai 
themselves.  That  being  the  case,  and 
of  opinion  that  the  Subordinate  Ji 
judgment  has  been  mainly  infiaenced 
these  presumptions  which  he  has  ei 
considered  to  be  applicable  10  the  easel 
him,  although  he  has,  on  the  evidence, 
throwing  the  onus  on  the  defendants,  a 
that  the  defendants  have  not  been  abk 
prove  that  these  properties  were  acqi 
from  the  joint  stoclf,  still  we  think  that 
came  to  that  finding,  because  he  considi 
that  the  presumptions  which  he  raised 
plied  to  the  case.  We  find  that,  on  the  im] 
ant  question  as  to  who  paid  the  considi 
tion-money,  the  Subordinate  Judge  foi 
that,  although  the  deed  of  conveyance  re( 
that  the  consideration-money  was  paid 
the  judgment-debtor.  Ram  Tunoo,  though 
deed  itself  is  in  the  name  of  the  plainliffi 
father,  Bungshee,  he,  the  Subordinate  Jisfe^ 
believes  the  evidence  that  the  money  •«* 
paid  by  the  plaintiff,  not  because  the  pUissS 
had  proved  the  payment  by  evidence,  W 
because  the  defendants  have  failed,  in  ^ 
opinion,  to  prove  that  the  moneys  werep»^ 
from  the  joint  stock.  We,  therefore,  tiiiA' 
that  the  case  has  not  been  properly  tried  bf 
the  Subordinate  Judge,  and  we  remand  ti« 
suit  to  the  Judge  of  the  district  for  a  re-thil 
as  an  appeal  from  the  decision  of  the  Moob- 
siff. 

Costs  to  follow  the  result. 


The  nth  September  1872, 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Ponlifcx, 

Judges. 

Julkur  rights — Accretions. 

Case  No.  13  of  1872. 

Special  Appeal  from  a  decision  passed  by  iht 
Officiating  Additional  Judge  of  Dacca, 
dated  the  jotk  June  i8yi^  reversing  a  dtci- 
sion  of  the  Moonsiff  of  Nesragungc.dald 
the  1 2th  December  18 jo, 
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llee  Soondur  Roy  and  others  (some  of  the 
I  Plaintiffs),  Appellants^ 

versus 

rkanath  Mojoomdar  and  others  (Defend- 
ants), Respondenii. 

\oo  Nulla  Chunder  Sen  for  Appellants. 

>j     Kalee      Prosunno     Duti^     Rujonee 
folk  Bose,  and  Bussunt  Coomar  Bose  for 
jspondents. 

a  suit  to  establish  a  ri^ht  of  fishery  in  a  river, 

<e  the  rig^ht  was  not  opposed  and  the  plaintiffs  obtain- 

^decree,  the  Lower  Appellate  Court — which  also  found 

the  disputed    body  of  water  south  of  the  river 

lied  what  was  once  its  bed,  and  was  connected  with 

niver  by  a  narrow  inlet — reversed  the  decree  on  the 

rad  that  it  was  possible  this  communication  might 

op  later  in  the  year  : 

Ield  that  the  Lower  Appellate  Court's  decision  was 
\g  in  law,  and  that,  on  the  finding',  the  plaintiffs 
entitled  to  a  decTrce  : 


Held,  also,  that,  if  the  flowing  stream  dried  up,  and 
■(defendants  acquired  a  right  to  the  land  by  the  law  of 
Hcnetion,  that  rij^ht  would  be  subject  to  the  exercise  by 
pe  plaintiffs  of  their  prior  right  of  fishery. 

Kemp,  y, — We  think  the  decision  of  the 
ge  in  ihis  case  is  wrong  in  law.     It  is 
mitted  that  the  plaintiffs  have  the  right  of 
try  in  the   Khurye  river,  and  the  Judge 
imself  says  that  this  right  is  not  disputed 
jbf  the  opposite  parly.     The  Judge  also  found 
ftat  the  disputed  body  of  water  shown   in 
f^e  map  on  the  south  of  the  river  Khurye 
Loccupies  what  was  once  the  bed  of  that  river, 
and  he  also  says  that  it  is  connected  with 
pttie  river  Khurye  on  the  west  by .  a  narrow 
I  .inlet.    The  Judge  does  not  find  on  any  evi- 
dence that  the  river  Khurye  has  become  dis- 
connected from  the  disputed  sheet  of  water ; 
but  he  seems  to  think  that  it  is  possible  that 
the  communication  may  silt  up  later  in  the 
year,  and  on  this  ground  alone,  he  reverses 
the  decision  of  the  first  Court. 

In  special  appeal,  it  is  contended  that  this 
decision  is  wrong  in  law,  on  the  ground  that, 
as  the  Judge  has  found  that  the    disputed 
julkur  occupies  the  original  bed  of  the  river 
Khurye,  and  is  connected  with  the  flowing 
channel,  as  shown  in  the  undisputed  Ameen's 
^ap,  the  plaintiffs,  as  the  undisputed  proprie- 
tors of  the  julkur  rights  in  the  Khurye,  are 
clearly  entitled  to  a  decree.     This  being  so, 
*nd  ihere  being  a    finding    that  the   river 
Kliurye  is  connected  with  the  disputed  sheet 
of  water,  and  moreover,  even  if  it  was  not 
^  connected,  it  having  also  been  fonnd  that 
toe  disputed  sheet  of  water    covers  the  origi- 
i^al  bed  of  the  river  which  has  been  decreed 
to  the  plaintiffs,  they  are  entitled  to  exercise 
tneit  Tight  of  fishery   over  that   water.     It 


h^s  been  said  in  the  course  of  the  argument 
that  the  Court  should  hold  that  the  plaintiffs' 
julkur  rights  would  cease,  when  the  commu- 
nication between  the  disputed  sheet  of  water 
and  the  flowing  stream  of  the  Khurye  river 
dries  up,  as  the  plaintiffs  would  have  to  tres- 
pass upon  the  lands  of  the  defendants  to 
enable  them  to  exercise  their  rights  of 
fishery.  We  do  not  see  that  this  would  fol- 
low at  all,  for  there  is  an  approach  to  the  dis- 
puted sheet  of  water  by  the  Mirzapbre  Khal, 
which  would  not  necessitate  any  trespass  on 
the  defendants'  lands  for  the  exercise  of  their 
julkur  rights  by  the  plaintiffs  ;  and,  moreover, 
the  defendants  having  acquired  their  right 
to  this  land  by  the  law  of  accretion,  this 
right  must  be  subject  to  the  exercise  by  the 
plaintiffs  of  their  right  of  fishery  which  had 
been  decreed  to  them  prior  to  the  accretion 
of  the  land  in  the  defendants'  occupation. 

We,  therefore,  reverse  the  decision  of  the 
Judge,  and  restore  that  of  the  first  Court 
with  costs. 


The  nth  September  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Jurisdiction— Partition  (Butwarra)— Act  XI.  of 
1859,  s.  ii--Identification—  Act  VIII.  of 
1859,  s.  25. 

Case  No.  177  of  1872. 

• 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burd- 
ivan,  dated  the  4th  October  i8yi, 
affirming  a  decision  of  the  Moonsiff  of 
Aosgravi,  dated  the  2$th  July  i8*jo. 

Meer  Aftabooddeen  and  others  (some  of  the 
Defendants),  Appellants^ 

versus 

Shumsooddeen  Mullick  (Plaintiff), 
Respondent, 

Baboo  Grija  Sunkur  Mojoomdar  for 
Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

The  purchaser  at  a  sale,  under  Act  XI.  of  1S59,  s.  54, 
of  a  share  of  an  aymah  estate,  sued  for  possession  of 
the  lands  in  the  occupation  of  the  sharec,  whose  rights 
and  interests  he  had  purchased.  The  other  sharers 
(also  defendants  in  the  suit)  who  had,previous  to  the  sale, 
preferred  an  application  under  section  11,  and  made  a 
separate  account  of  their  shares  with  theCollector,  alleged 
that  plaintiff  was  in  possession  of  all  that  he  could  claim 
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OS  purchaser.    The  lower  Courts  grave  plaintiff  a  modi- 
iied  decree, from  which  some  of  the  defendants  appealed : 
Held  that  the  suit  was  not  a  suit  for  partition,  and 
that  the  Civil  Court  had  jurisdiction. 

Hbld  that,  under  Act  VIII.  of  1859,  s.  35,  all 
that  it  was  necessary  for  plaintiff  to  do  was  to  describe 
the  property  in  such  a  manner  as  may  sufHce  for  identi- 
fication ;  it  was  not  absolutely  necessary  to  set  forth 
boundaries. 

Held  that  each  party  to  a  butwarra  need  not  have 
the  same  quantity  of  land,  hor  should  the  land  awarded 
be  always  in  exact  proportion  to  the  jumma  paid.  The 
object  of  the  butwarra  bein^r  to  divide  the  lands  in  as 
compact  a  form  as  possible,  one  party  may  have  to  pay 
the  jumma  on  a  smaller  area  than  another,  though  on 
more  valuable  land. 

Ktmpy  y, — Wk  think  this  special  appeal 
must  be  dismissed.  The  plaintiff  has  pur- 
chased at  a  Government  sale  for  arrears  of 
revenue  the  share  of  the  defendant  No.  i  in 
an  aymah  estate  No.  1104.  The  plaint 
alleges  that  the  total  area  of  the  aymah 
estate  is  65  beeghas  3  cottahs  8  gund^s 
paying  a  jumma  to  Government  of  Rs,  7 
12  annas  7  pie;  that  the  defendants  2  and  3, 
under  section  11,  Act  XI.  of  1859,  made 
an  application  to  the  Collector  to  have  the 
specific  portion  of  land  appertaining  to  their 
share  separated ;  that  the  Collector  accord- 
ingly opened  a  separate  account  with  the 
defendants  2  and  3 ;  that,  subsequent  to 
that  proceeding,  which  took  place  in  1S65, 
the  share  of  the  defendant  No.  i,  which 
remained  unprotected  by  section  i  r,  was  sold 
for  its  own  arrears,  and,  as  the  Government 
revenue  was  satisfied  from  the  proceeds  of 
that  sale,  it  was  not  necessary  to  sell  the 
remaining  shares.  The  plaintiff  purchased 
the  share  of  thfe  defendant  No.  1  at  the  auc- 
tion-sale, and  he  now  sues  alleging  that  the 
total  area  of  the  aymah  is  65  beeghas 
3  cottahs  8  gundas;  that  the  defendants 
2  and  3  having  opened  a  separate  account 
with  the  Collector  under  section  11, 
according  to  the  provisions  of  which  section 
they  were  bound  to  specify  the  lands  con- 
tained in  their  share,  and  the  extent  thereof, 
and  as  they  had  stated  that  their  share  com- 
prised 33  beeghas  7  cottahs,  that  it  followed 
that  the  remaining  area,  namely,  the  differ- 
ence between  65  beeghas  3  cottahs  8 
gundas  and  33  beeghas  7  cottahs,  was  in 
the  possession  of  his  predecessor,  the  defend- 
ant No.  I,  whose  rights  and  interests  he  has 
purchased  under  section  54  of  the  Sale 
Act  XL  of  1859;  and  that  he,  the  plaintiff, 
as  the  purchaser  of  the  share  of  the  defendant 
No.  I,  has  acquired  all  the  rights  which  were 
possessed  by  the  defendant  No.  i. 

The  written  statement  of  the  defendants 
is  to  the  effect  that  the  total  area  of  the 
aymah-tenure  was  not  65  beeghas,  but  48 


beeghas  1 2  cottahs  ;  that,  on  this  total  aiet 
the  defendants  2  and  3  have  opened  a  sep«< 
ate  account  of  their  share,  namely,  33  ke- 
ghas  7  cottahs,  which  they  hold  under  delad 
boundaries  and  separate  from  the  defern 
No.  I  ;  and  that  the  defendant  No.  i,  vl 
rights  the  plaintiff  has  purchased,  was 
possession  of  the  remaining  lands,  n 
15  beeghas,  also  within  defined  boand 
There  were  other  defendants  in  the  casevlfl 
set  up  a  claim  to  a  portion  of  the  land  mdM 
a  lakheraj  title.  They  set  forth  their  lide 
clearly  and  within  definite  boundaries,  ted, 
with  reference  to  their  claims,  both  Owts 
have  found  that  the  lakheraj  land  mostk 
excluded  from  calculation,  and  both  Coom 
have  given  the  plaintiff  a  modified  decitl 
against  the  defendants  Nos.  2  and  3. 

I'he  grounds  of  special  appeal  are  ^ 
this  suit  is  virtually  a  suit  for  partition «{ 
a  revenue-paying  estate,  and  therefore  ^ 
the  Civil  Court  has  no  jurisdiction  toeBta» 
tain  it ;  secondly,  that  the  plaintiff  notha\iBf 
stated  the  boundaries  of  the  land  claimed,  iii 
suit  should  not  have  been  entertained  by  ti« 
lower  Court;  thirdly,  that  the  decree  was* 
capable  of  execution;  and,  lastly,  thai,  if  tfeerea 
any  excess  over  the  48  beeghas  stated  by  ifce 
defendants  to  be  the  total  area  of  the  tnsik 
mehal,  the  excess  ought  to  be  given  to  4c 
plaintiff  and  defendants  in  proporiioD  to  tie 
jumma  paid  by  them  respectively  to  Go-j 
vernment. 

We  think  that  the  first  ground  is  DOila-! 
able.  This  is  not  a  suit  for  partition.  The; 
defendants  Nos.  2  and  3,  as  already  obsentd 
have  separated  themselves,  in  so  far  as  a« 
protection  of  their  shares  is  concerned,  fron 
sale  by  reason  of  the  default  of  the  joint- 
proprietors  by  proceeding  under  section  n, 
Act  XI.  of  1859.  The  present  plaintiff  did 
not  sue  to  have  a  re- distribution  of  sbar« 
with  a  specific  jumma  apportioned  to  eacn 
share  ;  but  this  suit  is  for  possession  of  tw 
lands  in  the  former  occupation  of  the  defcno- 
ant  No.  I,  whose  rights  and  interests  ibe 
plaintiff  has  purchased. 

On  the  second  ground,  that  the  boundaries 
have  not  been  stated  in  the  plaint,  it  is  sflfii- 
cient  to  say  that,  under  section  25  0^  ^^^ 
VIII.  of  1859,  all  that  it  is  necessary  tor 
the  plaintiff  to  do  is  to  describe  the  prom 
in  such  a  manner  as  may  suffice  for  its  identi- 
fication, his  not  absolutely  necessary  thai 
the  boundaries  should  be  set  forib,  an(« « 
long  as  the  land  can  be  identified,  it  is  sQt"' 
cient ;  and  there  is,  in  this  case,  a  sma^} 
description.  We,  therefore,  oven-ulc  tDi 
'  objection. 
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We  also  think  that  the  decree  is  capable 
of  execution.     Under  section  1 1  of  Ad  XL, 
Under     which     the     defendants     Nos.     2 
pnd   3  opened  a  separate  account  with  the 
ijCoUecior,   they  were  bound  to  specify  the 
teuttdaries  of  the  lands  comprised  in  their 
lihare,  and  we  must  assume  that  they  did  so, 
ifor    there   is  the   Collector's  proceeding   of 
1 186 5  on  the  record  stating  that  the  provi- 
sions  of  the  Adt  were   complied  with,  and 
tfiat  a   separate  account  was  consequently 
;4ipened  under,  the  provisions  of  section  11. 
[Therefore,  the  lakheraj   lands  having  been 
I  defined,   and  the  claim  of  the   lakherajdar 
defendants    having    been    admitted    within 
defined    boundaries,    any    excess   over    the 
33  beeghas  7  cottahs  held  by  the  defendants 
Nos  2  and  3,  minus  the  lands  awarded  to  the 
lakheraj dars,  can  be  given  possession  of  to 
^the  plaintiff;  and  the  plaintiff  already  being 
I  admittedly  in  possession  of  15  beeghas  odd 
cottahs,  the  balance  may  be  made  over  to 
him. 

With  reference  to  the  last  ground,  namely, 
I  that  the  excess  lands  ought  to  have  been  given 
to  the  plaintiffs  and  to  the  defendants  Nos. 
;  2  and  3,  in  proportion  to  the  amount  of  their 
re^ective  jummas,  it  has  been  found  by  the 
Lover  Appellate  Court  that  the  lands*  in  the 
•  occupation  of  the  defendants  Nos .  2  and  3,  are 
more  valuable  than  the  lands  in  the  occu- 
pation of  the  plaintiff.     The  lands  held  by 
the    defendants   are    apparently    homestead 
lands,  or  lands  in  the  immediate  vicinity  of 
these  homestead  lands,  and  the  lands  held 
by  the  plaintiff  are  lands  of  a  less  valuable 
description,  and  which  do  not  pay  so  high  a 
jumma  as  those  of  the  defendants. 

In  everv  case  of  a  butwarra,  it  does  not  fol- 
low  that  each  parly  will  have  awarded  to 
him  the  same  quantity  of  land.  It  often  hap- 
pens that  one  pariy  gels  more  land,  or  less 
land,  but  of  a  more  valuable  quantity  than 
the  other  party;  the  reason  being  that  the 
object  of  a  buiwarra  is  to  divide  the  lands 
in  as  compact  a  form  as  possible.  One  party 
may  have  to  pay  the  jumma  on  a  smaller 
area  than  the  other;  and  it  does  not  follow 
that  the  lands  to  be  awarded  to  each  party 
should  be  in  exact  proportion  to  the  amount 
of  jumma  paid  by  them  respectively  to 
Government. 

On  the  whole  case,  we  think  tliat  the  deci- 
sion of  the  Court  below  is  a  right  decision, 
and  we  dismiss  this  appeal  with  costs. 


The  20th  July  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,    and   the   Hon'ble    W.    Ainslie, 
Judge, 

Execution-sale—Refusal  to  pay  proceeds— 

Proceedings. 

Case  No.  107  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Patna, 
dated  the  6th  January  i8y2, 

Khajah  Mahomed  Hossein  Khan  (Judgment- 
debtor),  Appellant, 

versus 

Syud  Looif  Ali  Khan  (Decree -holder). 

Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Moulvie  Mahomed  Fusufiov  Respondent. 

Where,  by  declining  to  pay  to  the  decree-holder  the 
proceeds  of  an  execution-sale  which  has  been  confirmed. 
a  Court  obligres  him  to  take  proceedings  to  satisfy  the 
Court  that  there  is  no  other  possible  claimant,  such  pro-- 
ceedings  must  be  considered  as  proceedings  to  enforce 
the  decree,  and  obtain  satisfaction  thereof. 

Couch,  C.J.—Jf,  after  the  confirmation  of 
the  sale  on  the  5th  of  January  1862,  the 
decree-holder  had  had  nothing  more  to  do, 
but  apply  to  the  Court  to  have  the  money 
paid  to  him,  and  the  money  would,  as  a 
matter  of  course,  have  been  paid,  we  do  not 
see  that  his  application  to  have  the  money 
paid  can  be  taken  to  be  a  proceeding  which 
would  save  the  operation  of  the  law  of  limita- 
tion. But  the  present  case  is  of  a  different 
character.  It  appears  now  that  the  decree- 
holder  could  not,  upon  confirmation  of  the 
sale,  as  a  matter  of  course,  have  obtained  the 
money.  There  had  been  a  notice  to  the 
Court  of  the  existence  of  another  decree 
which  the  Court  might  be  called  upon  to 
execute,  and  it  is  clear  that,  for  a  consider- 
able time,  the  Court  decline  to  pay  the 
money  out  to  the  decree-holder ;  and  before 
it  would  do  so,  it  required  that  it  should  be 
satisfied  that  there  was  no  other  person  who 
might  have  a  claim  to  a  portion  of  the  money. 

The  proceedings,  which  the  decree-holder 
was  obliged  to  take  in  order  to  get  that 
matter  determined,  and  to  induce  the  Court 
to  order  the  money  to  be  paid  to  him,  must 
be  considered  as  a  proceeding  by  him  to 
enforce  his  det:ree,  and  to  obtain  satisfaction 
of  it.     Therefore,  that  clearly  being  within  the 

6 


.f 


•464 


Civil 


THE  WEEKLY  REPORTER. 


Rulings.       [Vol.  XVI 


period  of  three  years  before  the  time  when 
he  made  the  subsequent  application  to  enforce 
the  decree,  the  present  proceeding  cannot  be 
held  to  be  barred  by  the  law  of  limitation. 

The  appeal  must  be  dismissed  with  costs, 
pleader's  fees  being  fixed  at  two  gold  raohurs. 


The  1 2th  September  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  A'/.,  Chief 
Justicey  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Landlord  and  Tenant— Rents— Attachment. 

In  the  Matter  of 
Pritun  Koormee  and  others,  Petitioners, 

versus 

Edil  Singh,    Opposite  Party. 

Mr.  R.  2\  Allan  for  Petitioners. 

Mr.  C.  Gregory  for  Opposite  Party. 

A  landlord  may  have  a  right  to  receive  a  share  of  the 
produce  as  rent,  and  if  the  share  is  nut  made  over,  to 
compel  it  to  be  done  or  to  recover  damages ;  but  the  pro- 
perty in  thecrops  is  in  the  ryot  until  transferred  by  some 
act  of  his  own.  It  is  illegal  for  the  landlord  to  attach  every 
things  in  the  possession  of  the  ryot  which  he  considers 
may  be  liable  to  satisfy  the  rent ;  all  that  he  can  do  by 
way  of  attachment  is  to  treat  the  rent  as  a  debt  due 
from  the  ryot  to  the  landlord,  and  to  attach  it  as  such. 

Couch,  C.y. — It  appears  upon  the  pro- 
ceedings of  the  decree-holder  and  the  state- 
ments which  he  filed  in  answer  to  the  object- 
or that  this  property  was  not  liable  to  attach- 
ment, and  could  not  be  attached  in  the  way 
in  which  it  was.  The  landlord  had  a  right, 
it  may  be,  to  receive  a  share  of  the  produce 
as  rent,  and  if  that  was  not  handed  over  to 
him,  he  might  have  power  by  law  10  compel 
it  to  be  done,  or  to  recover  from  the  ryot 
damages  for  not  doing  it.  But  the  property 
in  the  crops  is  in  the  ryot,  until  he  has  trans- 
ferred it  by  some  act  of  his  own  to  the  landlord 
in  payment  of  the  rent.  Up  to  that  lime,  all 
that  the  landlord  has  is  a  right,  by  the  con- 
tract of  tenancy,  to  insist  on  this  being  done. 
It  seems  upon  the  decree-holder's  own  state- 
ment that  it  had  not  been  done  at  the  time 
of  the  attachment.  We  think  it  is  very 
clear  that  what  he  did  was  to  attach  every- 
thing which  was  in  the  possession  of  the 
ryot,  and  which  he  considered  might  be  liable 
to  satisfy  the  rent.  He  speaks  of  it  in  his 
answer  to  the  claim  as  property  which  was 
pledged  for  the  payment  of  the  rent.  The 
attachment  was  illegal.     All  that  could  have 


been  done  by  way  of  attachment  was  to 
the  rent  as  a  debt  due  from  the  rrot  to 
landlord,  and  to  attach  it  as  such.    The 
sent  proceedings  are  irregular,  and  as 
case  has  come  before  us  in  the  exercise 
the  superintending  power  of  the  Court, 
cannot  allow  them  to  stand.     We  set  asii 
the  attachment. 

We   think   that,   in    the   two  rules  up 
which  the  opposite  parly  has  appeared  (3J 
and  423),  the  petitioner  should  have  his 
including  pleader's  fees,  they  being  find 
Rs.  16  in  each  case ;  and  that,  in  the  rtaaii 
ing  cases,  he  will  have  the  costs  exccj4 
pleader's  fee. 


The  1 2th  September  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  A7,  CJ\ 
Justice,  and  the  Hon'ble  W.  Ainsl] 
Judge. 

Misjoinder  of  Causes  —  Decree  — Appeal -1 
view— J  urisdiction. 

Case  No.  75  of  1872. 

Miscellaneous  Appeal  from  an  order 
by  the  Officiating  Judge  of  Patna,  lii\ 
the   lyth    November   iS-ji,    modifying 
order  of  the  Subordinate  Judge  of  /^ 
District,  dated  the  i^th  May  iSji. 

Mussamut  Pegoo  Jan  and  another  (Deere 
holders),  Appellants, 

versus 

Mullick  Waizooddeen  and  others  (Jadgme^ 

debtors),  Respondents. 
Moonshee  Mahomed  Yusuf  for  Appellaoi^. 
Mr.  R.  E.  Twidale  for  Respondents. 

In  a  suit  in  which  several  defendants  wcrejoini^J' 
set  aside  alienations  made  at  different  times,  andtodiflf?- 
ent  persons,  plain tifl  succeeded  in  the  first  Court  partiyt 
and  on  appeal  wholly,  and  obtained  a  decree  (m^^ 
\  the  alienated  property  to  be  restored  to  him.    ibtntw 
defendants,  their  interest  being  separate,  brought  se- 
parate special  ajipeals,  which  were  dismissed.   A"'!" 
,  this,  two  of  them  applied  for  a  review,  and  the  decree' 
'  were  modified  (a  portion  of  the  claiM  being  ^^^rr 
barred  by  limitation),  but  on  a  ground  cot  appljca^*''' 
all  the  defendants : 

]  Held  that,  if  these  decrees  were  separate  ^^^'^.^V" 
each  appeal,  the  High  Court  had  no  powcrto  n'?^"^  "^ 
decrees  in  which  there  was  no  application  for  f^^'^'    . 

'  which,  therefore,  remained  in  force,  and  should  be  ex 
cuted. 

Couch,  C.7.— The  plaintiff  in  this  suit 
appears,  as  the  Judge  says,  to  have  unpcces- 
.sarily  (certainly  not  wisely)  joined  in  his  suit 
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sveral  defendants  against  whom  there  were 
ifferent  causes  of  action.  The  alienations 
filch  he  sought  to  have  set  aside  were  made 
i  different  times  and  to  different  persons.  In 
lis  case,  that  has  been  done  which  the  late 
^ief  Justice  spoke  very  strongly  against  in 
|ie    case   reported   in   8  Weekly   Reporter, 

L  The  plaintiff  succeeded  in  the  first  Court 
PMly,  and  on  appeal  he  succeeded  wholly, 
^ild  obtained  a  decree  setting  aside  the  alien- 
jlSons  which  he   objected    to,  ordering  the 
ipDperty  to  be  restored  to  him. 
r  Then  the  four  defendants  brought  separate 
Ipecial  appeals.    This  they  might  do,  their 
kiterests  being  separate,  and  it  might  be  that 
i&e   case  as  to  each  of  them  was  different 
)eoTa   that   as  to  the   others.     Upon    these 
cial  appeals,  the  plaintiff  was  also,  in  the 
t   instance,   successful,   and   the  appeals 
e  dismissed. 
Then  it  appears  that  two  of  the  defendants 
i^>pUed  for  a  review,  and  the  Court,  upon 
t,  modified  the  decrees  which  had  been 
ore  made.     It  held  that  a  portion  of  the 
im  was  barred  by  the  law  of  limitation, 
ause  more  than  three  years  had  passed  since 
plaintiff  obtained  his  majority,  and  the 
t  alienation  was  in  1849 — more  than  twelve 
Ijrears  before  the  institution  of  the  suit.    The 
[iSecrees,  therefore,  declared  that  the  plaintiff's 
jwiit,  as  regards  the  property  claimed  by  in- 
'keritance,  was  barred,  and  the  suit,  as  regards 
Istich  properly,  was  dismissed. 
I     It  appears  from  the  judgment,  which  is  now 
I  appealed   against,    that    the    ground    upon 
which  the  decrees  in  the  specigl  appeals  were 
so  modified  is  not  applicable  to^all  the  defend- 
ants,  because   the   Judge,   speaking   of   an 
application  by  the  plaintiff  for  a  review  of 
that  decision,  says  :  "The  effect  of  the  order  of 
*•  the  High  Court  would  have  been  better 
*■  stated  in  the  interests  of  the  plaintiff  if,  as 
"  it  has  row  been  shown  to  me,  it  had  been 
••  shown  to  the  High  Court  that  the  aliena- 
"  lions  in  favor  of  other  parties  had   been 
"  made  less  than  twelve  years  previously,  that 
'•  they,  therefore,  did  not  fall  within  the  rule 
"  of  limitation."     The  plaintiff,  as  the  Judge 
said,  has,  in  reality,  suffered  from  the  way  in 
which  he  has  mixed  up  the  claims  against 
the  several  defendants. 

That  being  so,  it  certainly  would  not  be 
just  or  proper,  if  the  language  of  the  decree 
of  the  High  Court  on  the  review  is  ambi- 
guous, to  put  a  construction  upon  it,  which 
would  bar  the  plaintiff  as  to  the  two  defend- 
ants who  did  not  apply  for  a  review,  and,  in 
whose  special  appeals,  the  decree  originally 


passed  remains  in  force.  We  think  that  the 
Court,  if  these  are  to  be  treated  as  separate 
decrees  in  each  appeal,  had  not  power  to 
modify  the  decree  in  the  appeals  in  which 
there  was  no  application  for  a  review.  ^  The 
only  way  in  which  it  seems  to  us  the  con- 
struction which  the  respondent  now  contends 
for  can  be  put  upon  the  decree  is  this,  that 
the  High  Court,  having,  on  the  application  of 
one  of  the  parties  for  a  review,  got  the  case 
again  before  it,  would  deal  with  it  in  the 
same  way  as  it  would  originally  upon  the 
appeal,  and  the  ground  upon  which  an  alter- 
ation of  the  decree  was  asked  for  was  one 
which  was  common  to  all  the  defendants,  it 
might  be  proper  that  the  decree  should  be 
modified  as  regards  every  defendants. 

But  that  is  not  the  case  here.  We  think, 
therefore,  that  we  ought  not  to  put  the  con- 
struction upon  the  words  of  the  decree  which 
would  make  the  plaintiff  barred  by  the  law 
of  limitation  as  to  all  the  defendants — those 
who  did  not  apply  for  a  review  as  well  as 
those  who  did.  Both  tiie  lower  Courts  ap- 
pear to  us  to  have  put  much  too  strict  a 
construction  npon  the  decree  as  altered. 
Their  orders  must  be  set  aside,  and  they  must 
be  directed  to  restore  the  case  to  the  file,  and 
proceed  to  execute  tbe  decree  in  accordance 
with  the  view  which  this  Cdurt  has  taken. 

We  think  that  the  costs  of  this  appeal 
ought  to  be  paid  by  Luteefoonissa  and  Waiz- 
ooddeen ;  the  other  respondents  will  pay 
their  own  costs. 


The  1 2th  September  1872. 

Present : 

The  Hon'ble  W.  Markby  and  F.  A.  Glover, 

Judges, 

Landlord  and  Tenant— ^Forfeiture — Khas 

Possession. 

Application  for  the  admission  of  a  special 
appeal  from  a  decision  passed  by  the 
Additional  Subordinate  Judge  of  Chitta- 
gong^  dated  the  ist  June  iSyi,  modifying 
a  decision  of  the  Moonsiff  of  Raojan, 
dated  thejth  February  iSyi. 

Doorga  Kripa  Roy  (Plaintiff),  Appellant, 

versus 

Sree  Janoo  Lathak  and  others  (Defendants), 

Respondents, 

Baboo  Bussunt  Coomar  Bose  for  Appellant, 
No  one  for  Respondents. 
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The  fact  of  a  tenant  having  stated  in  a  former  suit  that 
he  had  a  good  title  as  aq^ainsta  person  allesring  himself 
to  be  the  assignee  of  the  original  landlord,  does  not 
constitute  a  forfeiture  of  the  tenure  in  favor  of  the 
landlord,  or  warrant  a  suit  by  the  landlord  for  khas 
possession. 

Markby,  J. — Thk  only  ground  taken  in 
this  case  is  the  ihird  ground  contained  in  the 
memorandum  of  appeal,  viz.y  "that  the 
defendant  having  denied  your  petitioner's 
title  in  the  suit  for  a  kubooleut,  your  petitioner 
is  entitled  to  a  decree  for  khas  possession." 

That  assumes  that  there  was  a  tenure 
granted  to  the  defendant.  The  ground  upon 
which  this  suit  is  based  is,  that  there  is  a 
forfeiture  of  the  tenure  on  account  of  what 
took  place  in  a  former  suit.  All  that  hap- 
pened in  a  former  suit  was,  that  the  tenant, 
as  against  the  person  who  alleged  himself  to 
be  the  assignee  of  the  original  landlord,  and 
to  whom  he  had  not  attorned  or  acknowledged 
as  his  landlord,  stated  that  he  had  a  good 
title  as  against  him.  No  authority  has  been 
shown  that  that  constitutes  a  forfeiture. 

The  application  is  refused. 


The  i2ih  September  1872. 

Present : 

The  Hon'ble  W.  Markby  and  F.  A.  Glover, 

Judges. 

Act  XIV.  of  1859,  s.  15— Jurisdiction— Act  IV, 
(B.  C),  1870,  s.  z I— Collector's  Powers. 

In  the  Matter  of 
Kalee  Doss  Roy,  Petitioner, 

Baboo  Obhoy  Churn  Bose  for  Petitioner. 

Case, — H.R.,  aHindu,  died  intestate,  leaving  two  sons, 
W.  C.  R.  and  K.  D.  R.,  his  heirs  and  representatives. 
W.  C.  R.  and  K.  D.  R.  continued  joint  for  some 
time,  when  W.  C.  R.  died  intestate,  leaving  a  widow 
and  two  minor  sons.  The  widow,  as  mother  and  guardian, 
managed  the  property  jointly  with  K.  I).  R.  Subse- 
quently the  estate  and  effects  of  the  minors  were,  by  an 
order  of  the  Civil  Court,  made  on  a  petition  by  the 
widow,  vetsed  in  the  Collector,  who  appointed  one  S,  as 
manager  thereof  under  Act  XI«  of  1^58.  S.  then  brought 
a  suit  against  K.  D.  R.  in  the  Court  of  the  Subordinate 
Judge,  and  obtained  a  decree  under  Act  XIV.  of  1859,  s. 
>  :5.  K.  D.  R.  then  applied  to  the  High  Court  to  set  aside 
this  decree  as  made  without  jurisdiction  : 

Held  that,  supposing  there  was  no  difficulty  as  to  the 
authority  to  bring  the  suit,  the  Subordinate  Judge  had 
full  jurisdiction  in  the  matter. 

As  the  High  Court  was  not  prepared  to  say  that,  under 
Act  IV.  of  1870  (B.C.)>s.i  1,  the  Collector  had  not  power 
to  eive  authority  to  the  manager  to  bring  the  suit,  and 
as  the  objection  on  this  score  was  technical,  and  no  sub- 
stantial  injury  had  been  done,  it  refused  to  interfere. 

Markby^  J, — I  do  not  think  we  ought  to 
interfere  in  this  case.  I  think  there  is  no 
ground  whatever  for  supposing  that  any 
substantial    injury    has  been  done    to   the 


applicant.     He  says  that,  in  conseqaence  of 
this  decision  that  he  complains  of  as  bavTi^ 
been  passed  without  jurisdiction,  he  is  10  ke 
plaintiff  in  the  suit  which  he  will  havei» 
bring  to  recover  possession.     But  the  qoa^ 
tion  whether   or   no  the   proceedings  v 
authorized  by  the  Court  of  Wards  can 
alter  the  facts  of  the  case ;  and  upon 
facts  of  the  case,  it  has  been  found  that 
applicant  was  not  in  possession,  and  sofae 
only  put  into  the  position  in  which  he  o^ 
to  be.      The  Subordinate  Judge  whonir 
this  order  had  full  jurisdiction  in  the  ailla^ 
supposing  that  there  was  no  difficult?  ^bnl 
the  authority  to  bring  the  suit,  and  hebtf- 
found  as  a  fact,  which  we  must  assuxoe  )9t 
has  found  correctly,  that  the  applicant 
wrongfully      dispossessed      his      oppon 
Therefore,  upon  the  merits  of  the  case,  he 
exactly  in  the  position  that  he  ought  to  if.' 
viz.,  that  he  should  be  the  plaintiff  in  tbes£ 

Besides  that,  the  point  upon  which  we 
asked  to  interfere  is  one  of  a  ver}'  techDid 
kind,  namely,  that   the  authority  given 
the  Collector  was  not  sufficient.     I  do  oflt 
wish  to  express  any  opinion  on  this  matter; 
but  I  am,  by  no  means,  prepared  to  sayAii^ 
under  section    ir.  Act  IV.  of  1870  (B.C), 
this  was  not  a  duty  of  the  kind  which  the 
Collector  had  power  to  perform. 

Looking,  therefore,  to  the  fact  that  no  sob- 
stantial  injury  has  been  done,  and  to  the 
nature  of  the  objection,  we  think  we  ooght 
not  to  grant  the  rule. 

The  application  is  refused. 

Glover,  J, — I  am  of  the  same  opinioo 


The  i2lh  September  1878. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Partnership— Limitation— Act  XI V.  of  1859,  s.  i, 
ds.  9  and  16,  and  s.  8. 

Case  No.  70  of  1872. 

Regular  Appeal  from  a  decision  passed  h 
the  First  Subordinate  Judge  of  Booghly, 
dated  the  12th  March  i8*j2. 

Donald  McCorkindale  (one  of  the 
Defendants),  Appellant^ 

versus 

Edward  Young  (Plaintiff)  and  another 
(Defendant),  Respondents. 
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Mr.  Marsden  for  Appellant. 

\Mr>  Lingham  and  Baboo  Kamala  Kant 
Sen  for  Respondents. 

lintiff  was  in  the  service  of  the  principal  defendant 
who  was  carrying^  on  a  partnership  business  with 
Iter  as  founders  and  engineers.     Durin^jr  such  ser- 
plaintifF,  C,  and  a  third  party  entered  into  a  joint 
iture  or  partnership,  with  respect  to  the  purchase, 
ayment,  and  sale  of  as  team  tug,  the  profit  or  loss 
shared  equally  ;  it  being  arranged  that  C  should 
tin  his  hands  plaintiff's  monthly  salary  and  appro- 
so  much  as  might  be  necessary  to  plaintiff's  share 
;  expenses.     After  sale  of  the  tug  the  account  was 
up,  showing  a  separate  loss  to  each  partner  of 
.2,341,  and  was  allowed  and  approved  by  each  some- 
prior  to  29th  July  1S6S.     On  the  date  last  men- 
d,  plaintiff  signed  an  account  between  himself  and 
which  a  balance  was  struck  in  plaintiff's  favor  and 
idiately  reduced  by  payment  of  a  part  to  Rs.  4,054. 
^Ae  same  date,  C  instructed  his  clerk  to  write  to 
btiff  claiming  to  deduct  board  and  lodging  expenses, 
ion  30th  July  i{S68  plaintiff  replied  refusmg  to  allow 
deduction.     A  farther  portion  of  the  balance  was 
swards  paid  by  C.     On  the  31st  July  1871,  plaintiff 
^ted  asuit  against  C  and  the  third  partner,  framing 
fdaim  as  if  it  were  in  the  nature  of  a  partnership 

ILO  that,  on  the  29th  July  1S68,  when  plaintiff 
pttd  the  account,  and  a  balance  had  been  struck, 
^^rtnership  transactions  had  ceased  between  the 
ties,  and  that  he  was  entitled  to  sue  C  for  the  balance 
II  salary  and  moneys  in  C's  hands ;  but  that  his  claim 
i  not  a  partnership  demand  to  be  regulated  by 
;X!V.  of  1859,  s.  I,  cl.  16. 

«LD  that  the  accounts  did  not  fall  within  s.  8 
■■  we  same  Act,  but  that  the  case  was  governed  by 
t»  cl.  9,  under  which  the  claim  was  barred  by  limita- 

J^on/t/ex,  7.— The  plaintiff  and  principal 

ncndant  in  this  case  were  employed  as  en- 

foecrs  on  board  the  steam  ship  Clan  A  Ipine 

^longing  to  Messrs.  Jardine  &  Co. 

The  defendant,  McCorkindale,  while  on 

ich  service,  carried  on,  in  partnership  with 

*  Mr.  Unsworth,  at   Seebpore,   a   business 

|««  engineers    and    founders.      Upon    Mr. 

^ns^'orth^s  death   in    1865,   McCorkindale 

pat  the  Clan  Alpine ^  and  entered  upon  the 

j^rsonal  management  of  the   business    at 

Seebpore,  which  he   thenceforward   carried 

on  for  his  own  benefit,  subject  only  to  the 

c^jm  of  Mrs.  Unsworth  as  the  representative 

ot  his  deceased  partner. 

On  the  15th  of  March  1866,  the  plaintiff 

f   M   ^^^»  Alpine,  and  entered  the  service 

«  McCorkindale    according    to    his    own 

jccount  as  *  foreman,'    but    according    to 

wcLorkindale's  account  as  *  assistant.' 

I     Ane  plaintiff  swears   that    McCorkindale 

i  contracted  to  pay  him  as  wages  "  a  salary  as 

if^-  ^  ^^^^    °^    ^"y    c^^^^    engineer    in 
jarame  3  service."     In  the  present  suit  he  has 

^m       J"^'  salary   at   Rs.    500   per    men- 

^m^wuh  board  and  lodging.     That  amount 

eems  to  have  been  arrived  at,  not  so  much 

*^°»  the  rate  of  pay  in  Jardine's  service, 

Vol  xvm. 


as  from  an  entry  in  McCorkindale's  books, 
which  charges  the  account  between  McCor- 
kindale and  Mrs.  Unsworth  with  the  pay- 
ment of  a  salary  to  the  plaintiff  at  the  rate 
of  Rs.  500  per  mensem  for  four  months, 
and  which  is  relied  on  by  the  plaintiff  as  an 
admission  binding  on  McCorkindale. 

McCorkindale,  on  the  other  hand,  refers  to 
entries  in  the  books  kept  by  him  after  settle- 
ment with  Mrs.  Unsworth,  in  which  the 
plaintiff's  salary  is,  during  the  whole  period 
of  his  service,  entered  at  Rs.  300  per  mensem. 

For  the  decision  of  this  case  it  will  not  be 
necessary  for  us  to  determine  what  was  the 
original  arrangement  between  the  parties ; 
for  whatever  might  be  the  amount  of  salary, 
the  whole  of  it  became  due,  more  than  three 
years  before  the  institution  of  the  present 
suit. 

During  his  period  of  service  with  McCork- 
indale, the  plaintiff,  McCorkindale,  and  a 
person  named  Walker  entered  into  a  joint 
adventure  or  partnership  with  respect  to  the 
purchase,  employment,  and  sale  of  a  steam 
tug  called  the  John  Bull,  That  vessel  was 
purchased  in  April  1866  and  sold  in  Decem- 
ber 1866.  It  is  admitted  that  the  three  co- 
adventurers  were  to  take  upon  themselves 
the  profit  or  loss  of  the  adventure  in  equal 
shares. 

After  the  sale  of  the  John  Bull^  and  so 
far  as  can  be  discovered  from  the  evidence, 
about  the  end  of  1867,  the  account  of  the 
John  Bull  was  made  up  by  a  Mr.  Pittar. 
That  account  appears  at  page  4  of  the 
printed  book.  It  does  not  pretend  to  show 
the  amount  contributed  by  any  of  the  parties 
to  the  joint  adventure,  but  is  simply  an 
account  of  profit  and  loss  on  the  ship  from 
the  time  of  purchase  to  the  time  of  sale,  and 
it  shows  a  total  loss  in  the  adventure  of,  in 
round  numbers,  Rs.  7,032,  and  the  separate 
loss  of  each  partner  in  the  adventure  as 
Rs.  2,341. 

This  statement  of  account  was  submitted 
to  the  plaintiff  and  the  defendants  McCorkin- 
dale and  Walker,  and  was  allowed  and  ap« 
proved  by  each  of  them,  at  all  events,  some 
time  prior  to  the  29th  of  July  1868. 

The  plaintiff's  case  is  that  he  arranged 
with  McCorkindale  that  the  latter  should 
retain  in  his  hands  the  monthly  salary  of  the 
plaintiff,  and  appropriate  and  apply  so  much 
as  might  be  necessary  to  the  plaintiff's  one- 
third  share  in  the  expenses  of  the  steam 
tug. 

Assuming  that  this  was  the  real  arrange- 
ment between  the  parties,  it  is  clear  that  the 
partnership  transaction  with  respect  to  the 
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steam  tug  closed  with  its  sale  in  December 
1866,  and  that  from  the  time  the  account  at 
page  4  was  accepted  by  the  parties  as  cor- 
rect and  final,  the  plaintiff  immediately  be- 
came entitled  to  demand  from  the  defendant 
McCorkindale  the  whole  amount  of  his 
wages,  and  any  other  moneys  in  McCork- 
indale's  hands  belonging  to  him,  after  de- 
ducting Rs.  3,341-15-2,  the  plaintiff's  share 
of  the  loss  shown  by  the  account  at  page  4. 

The  plaintiff  left  McCorkindale's  service 
on  the  1 5th  of  May  1868. 

It  is  admitted  by  the  plaintiff  that,  on  the 
a9th  of  July  1868,  he  signed  an  account  be- 
tween himself  and  McCorkindale  in  which, 
after  being  debited  with  the  Rs.  2,341-15-2, 
and  being  credited  with,  among  other  items, 
his  wages  at  the  rate  of  Rs.  300  per  men- 
sem, a  balance  of  Rs.  s>054  ^^is  struck 
in  plaintiff's  favor,  which  was  reduced  to 
Rs.  4i054  by  the  payment  on  the  same  day 
of  Rs.  1,000  by  cheque. 

We  are  of  opinion  that  the  signature  by 
the  plaintiff  to  that  account  shows  that,  at 
the  date  thereof,  he  acknowledged  that  the 
partnership  transaction  with  respect  to  the 
John  Bull  had  come  to  an  end,  and  that  a 
final  balance  with  respect  thereto  had  been 
struck.  Subject  therefore  to  the  payment  of 
the  Rs.  2,341-15-2,  his  share  of  the  loss, 
the  plaintiff  was  entitled,  on  the  29th  July 
x868,  to  sue  McCorkindale  for  the  balance 
of  all  salary  and  moneys  of  the  plaintiff  then 
in  McCorkindale's  hands. 

On  the  same  29th  of  July,  the  defendant 
McCorkindale  instructed  his  head  clerk  to 
write  to  the  plaintiff  claiming  to  deduct 
Rs.  1,300,  on  account  of  the  plaintiff's 
board  and  lodging  expenses,  from  the  balance 
of  Rs.  5,054  appearing  on  the  account 
which  had  been  signed  by  the  plaintiff,  and 
sent  an  amended  account  in  which  such  de- 
duction was  accordingly  made. 

In  answer  to  such  amended  account  and 
letter,  the  plaintiff,  on  the  30th  July  1868, 
wrote  to  McCorkindale  refusing  to  allow  the 
deduction  of  anything  for  his  mess  expenses, 
alleging  that  his  salary  was  to  be  Rs. 
300  per  mensem  at  the  least,  and  insisting 
that  McCorkindale  should  pay  him  the 
balance  appearing  on  the  account  signed  by 
the  plaintiff  as  before  stated,  after  deducting 
the  Rs.  1,000  already  paid. 

It  would  seem  from  the  evidence  that  not 
more  than  Rs.  1,000  of  such  balance  of 
Rs.  4»054  has  since  been  paid  by  McCork- 
indale to  the  plaintiff,  and  the  plaintiff,  on 
the  31st  July  1871,  or  more  than  three  years 
after  the  date  of  the  account  signed  by  him, 


instituted  the  suit  in  which  this  appeal  hi» 
arisen. 

In  order  to  prevent  the  plea  of  limitati% 
the  plaintiff  has  endeavoured  to  frame 
clafm  against  McCorkindale  as  if  it  vai 
the  nature  of  a  partnership  demand,  and 
if  the  partnership  accounts  between  hi 
McCorkindale,  and  Walker  were  still 
He  has  accordingly  made  both  M 
dale  and  Walker  defendants  to  his  suit, 
has  prayed  that  accounts  may  be  takes  nA 
respect  to  the  steam  tug. 

The  defendant  McCorkindale,  io  b» 
written  statement,  pleaded  that  the  plaimft 
demand  was  barred  by  limitation. 

The  Subordinate  Judge  appears  to  ki 
overruled  the  objection  as  to  limitaticm, 
the  ground  that  the  case  fell  within  sectioa 
of  Act  XIV.  of  1859,  as  a  suit  for  a 
of  account  current  between  merchants, 
on  the  merits  he  decided  that  a  considei 
sum   was   due  from   McCorkindale  to 
plaintiff. 

Against  that  decision  McCorkindale 
appealed,  and  has  again  raised  the  question 
limitation. 

The  respondent's  Counsel  has  argued  drat 
limitation  does  not  apply,  because  the  esse 
is  one  of  partnership  account,  and  tbcrcfaR 
falls  under  clause  16,  section  i,  Act  XIY. 
of  1859  ;  or  that,  at  all  events,  it  falls  withia 
section  8  of  the'  same  Act,  which  wodd 
prevent  limitation  commencing  to  run  mail 
the  close  of  the  year  1868 ;  and,  fanlKf» 
that,  inasmuch  as  McCorkindale  has  svora 
that  he,  at  some  time  before  the  commeiH»* 
ment  of  the  suit,  sent  the  plaintiff  anotfacr 
account  signed  by  himself  (a  copy  of  whicli 
is  filed  with  McCorkindale's  written  state- 
ment), in  which  entries  of  subsequent  pay- 
ments, bearing  date  in  September  and  No- 
vember 1868,  appear,  such  account  must  be 
taken  as  an  admission  by  McCorkindaie 
within  three  years  of  the  institution  of  the 
suit. 

With  respect  to  the  last  ground,  we  think 
that,  even  if  the  account  last  referred  to  had 
been  sent  by  McCorkindale  (and  the  plaint- 
iff demurs  having  ever  received  it),  it  can- 
not be  relied  on  as  an  acknowledgment  bj 
McCorkindale  to  stop  limitation,  as  it  in  fact 
is  an  account  which  states  a  balance  as 
due  from  the  plaintiff  to  McCorkindale,  and 
cannot  therefore  be  considered  either  as  a 
written  engagement  to  pay,  or  an  admissKW 
iliat  a  debt  was  due  to  the  plaintiff. 

It  is  with  considerable  reluctance  that  we 
find  ourselves  obliged  to  hold  that  the  plain- 
tiff's suit  is  barred  by  limitation. 
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Ne  are  of  opinion  that,  at  all  events,  on 
29th  July  1868,  all  partnership  transac- 
ts between  the  parties  had  ceased,  and 
t  a  final  balance  of  such  matters  had  been 
■ck  and  agreed  on ;  and  that,  therefore,  on 
t  day,  the  plaintiff's  demand  against 
K^orkindale  was  not  a  partnership  demand 
be  regulated  by  clause  16,  section  i, 
at  XIV.  of  1859. 

^e  are  clearly  of  opinion  that  the  accounts 
r  not  fall  within  section  8  of  the  same 
9I;  and  we  think  the  case  is  governed  by 
tiise  9,  section  i  of  the  Act,  and  that  as 
t  plaintiff's  suit  was  not  instituted  until 
e  31st  July  1871,  his  claim  against  McCork- 
daie  was  barred,  and  his  suit  ought  there- 
ic  to  have  been  dismissed  with  costs. 
I  We,  therefore,  reverse  the  decree  of  the 
tabordinate  Judge,  and  dismiss  ihe  plaintiff's 
ut  with  costs  both  in  this  Court  and  the 
imrt  below. 


The  12th  September  1872. 
Present  : 

Ifcc  Hon'ble  W.  Markby  and  F.  A.  Glover, 

1"  Judges, 

"  Talook  "—Questions  of  Fact— Estoppel. 
Case  No.  62  of  1872. 

Mtgular    Appeal  from    a    decision    passed 
!    by  ihe   Subordinate  Judge  of  Tipperah, 
dated  ihe  21  si  December  t8yt, 

Khaja  Asanoollah  (Defendant),  Appellant, 


versus 


Kalee  Mohun  Mookerjee  and  another 
(Plaintiffs).  Respondents. 

Messrs,  J.  T.  Woodroffe  and  R,  £,  Twidale 
and  Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Bykunt 
Nath  Doss  for  Respondents. 

'^.^cre  the  word  "  talook  "  occurs,  without  any  sort  of 
QualificatiQn  and  restriction,  it  refers  prima  facie  to  a 
ftereditar>'  interest. 

No  Privy  Council  decision  is  a  binding;  authority  on  a 
gicstion  of  fact,  as  the  decision  of  one  Court  cannot 
wnd  another  on  such  a  question  between  other  parties. 

yuare, — Is  an  investigation  of  the  title  of  a  talookdar 
commenced  in  the  Revenue  Court,  and  either  decided 
mere  or  carried  up  in  appeal  to  the  Civil  Court,  a  bar 
*^  a  suit  by  the  talookdar  to  recover  possession  and 
mesne  profits? 

Markby y  J, — This  was  a  suit  to  recover 
Possession  and  mesne  profits  of  12  annas  of 
what  the  plaintiff  describes  as  a  putnee  talook 
'"  certain  mouzahs,  to  which  he  alleges  he 


is  entitled  under  a  grant  which  was  originally 
made  to  persons  from  whom  he  claims  by 
the  zemindar. 

The  defendants  rested  their  defence  on 
several  grounds,  and  those  which  have  been 
raised  for  our  consideration  are  : — 

First, — Whether  the  zemindar  did  create 
any  such  talook. 

Secondly. — Whether,  if  it  was  so  created, 
it  had  not  been  cancelled. 

Thirdly, — Whether  the  right  of  one  Tara- 
nath,  to  whom  it  was  alleged  this  putnee 
had  passed  by  inheritance,  had  been  sold  to 
Ramgutty,  and  again  sold  by  Ramgutty  to 
the  plaintiffs  brother. 

Fourthly, — Whether  the  suit  is  barred  by 
the  decision  which  took  place  with  reference 
to  this  property  in  the  Revenue  Court  under 
Act  X.  of  1859. 

And,  .lastly,  whether  anything  should  be 
allowed  for  mesne  profits  in  case  the  plaintiff 
should  recover  possession. 

It  is  not  necessary  to  trace  exactly  the 
title  of  the  plaintiff.  The  only  ground  upon 
which  the  title  is  disputed,  supposing  the 
talook  to  be  hereditary,  and  not  to  have  been 
cancelled,  is  that  it  did  not  pass  by  succes- 
sive sales  from  Taranath,  through  the  person 
named  Kalee  Kristo,  to  the  plaintiffs;  and 
we  may  dispose  of  this  question  at  once, 
because  as  the  Subordinate  Judge  says  that, 
if  Taranath's  right  and  interest  in  the  talook 
had  not  been  parted  with  before  Ramgutty 
bought  it,  and  Ramgutty  did  buy  it  and  sell 
it  to  the  person  from  whom  the  plaintiffs 
claim,  then  there  would  be  no  further  ques- 
tion as  to  what  other  proceeding  there  was 
with  reference  to  this  property.  The  Sub- 
ordinate Judge  finds  as  a  matter  of  fact  upon 
the  evidence,  and  which  is  uncontradicted, 
that  the  property  did  so  pass,  and  no  reason 
has  been  shown  to  us  why  we  should  disturb 
that  finding. 

Then  the  next  question  to  be  considered 
is  as  to  what  is  the  nature  of  that  interest 
which  the  zemindar  granted  to  the  ancestor 
of  Taranath.  Now,  the  document  by  which 
that  interest  was  created  was  not  produced. 
1  do  not  think  any  very  satisfactory  reason 
has  been  given  why  it  was  not  produced. 
But,  on  the  other  hand,  I  do  not  understand 
that  aiiy  charge  has  been  made  against  the 
plaintiffs  that  they  attempted  to  conceal  that 
document.  1  do  not  think,  therefore,  that 
any  ground  has  been  made  why  we  should 
presume  that  thai  document  contained  any- 
thing adverse  to  the  plaintiffs.  What  we 
have  to  do  is  to  ascertain,  in  the  absence  of 
that  document,  as  well  as  we  can»  what  the 
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nature  of  the  interest  was  which  was  created 
by  it. 

In  the  first  place,  the  interest,  wherever  it 
IS  referred  to,  is  called  sl  talook.  In  another 
case,  heard  before  Mr.  Justice  Glover  anfl 
myself,  we  expressed  the  opinion  that  the 
word  "  talook  "  itself  rather  imported  that  the 
tenure  was  hereditary,  and  we  pointed  out 
that  Sir  William  Macnaghten,  in  a  note  to 
the  case  of  the  Sudder  Dewanny  Adawlut, 
reported  in  the  Volume  for  1806,  page  139, 
takes  a  distinction  between  a  talook  and  a 
mowrosee  ijarah,  which  (he  says)  though 
both  hereditary,  yet,  in  other  respects,  differ. 

That  view  is  confirmed  by  a  provision  of 
the  Legislature  which  has  been  pointed  out 
to  me  by  Mr.  Justice  Glover  in  section  16, 
Act  VIIL  of  1869  (B.  C),  where  it  is  said 
that  **  no  dependent  talookdar,  or  other 
*<  person  possessing  a  permanent  transferable 
'*  interest  in  land  intermediate  between  the 
"  proprietor  of  an  estate  and  the  ryot, 
**  &c.,  &c."  That  certainly  imports  that  a 
talookdar  does  possess  a  permanent  transfer- 
able interest  in  land.  The  same  words  are 
used  in  the  corresponding  section  of  Act  X. 
of  1859. 

It  will  not  be  necessary  to  say,  nor  do  we 
say,  that  every  talook  must  be  an  interest, 
permanent  and  transferable,  and  therefore 
hereditary,  because  it  is  quite  clear  from  the 
terms  of  Regulation  VIII.  of  1793  that  there 
are  talooks  which  differ  very  materially  in 
character.  But  what  we  do  say  is  that, 
where  the  word  **  talook  "  occurs,  without  any 
sort  of  qualification  and  restriction,  that  that 
does,  primd  facie t  refer  to  an  hereditary  in- 
terest. But,  in  this  case,  the  question  by  no 
means  rests  there.  Not  only  is  there  nowhere 
to  be  found  anything  which  would  lead  us  to 
suppose  that  this  talook  was  in  any  way 
restricted,  but  we  find  upon  an  enquiry  held 
In  July  1842,  when  Taranath  put  fonvard 
his  rights,  and  there  was  a  careful  inquiry 
into  those  rights,  that  the  result  of  that  was 
that  the  Collector  found  that  Taranath  as  (he 
heir  of  his  father  was  entitled  to  a  settle- 
ment. It  being  the  business  of  the  Collector 
so  to  do,  he,  on  that  occasion,  enquired  strict- 
ly into  what  the  rights  were.  These  cannot 
be  treated  as  a  mere  careless  expression  of 
opinion,  because  they  were  necessary  to  the 
purpose  which  the  Collector  had  at  that  time 
in  view,  m.,  to  ascertain  what  the  rights  of 
Taranath  were:  and  we  find  that  not  only 
the  Collector  uses  that  expression,  but  he 
acted  upon  it,  by  making  a  settlement  with 
bim. 


We  also  find  in  the  same  docament  tiat 
he  says  that  '*  it  appears  to  me  that  this  W 
was  held  by  Taranath  as  a  pntnee."  % 
does  not  say  that  it  was  a  putnee  taloiJ 
Probably  that  would  not  be  an  exact  desaJM 
tion  of  the  interest,  but  by  saying  that  im 
lease  was  held  as  a  putnee  it  is  implied  itf 
the  tenure  is  hereditary. 

I  think  from  those  declarations  br  M 
Government  in  an  enquiry  into  wbti  til 
nature  of  the  interest  was,  and  from  tb 
presumption  arising  out  of  the  ordiosj  laif 
general  meaning  of  the  word  itself,  there  cai 
be  no  doubt  whatever  that  the  interest  ilack  j 
this  person  had  was  of  an  hereditary  chmcttt. 

Then  comes  the  next  important  qnesan 
whether  or  no  that  interest  is  still  ezisdaf^ 
or  whether  it  has  been  cancelled  by  tbe  adi 
of  the  Government. 

This  is  one  of  the  cases  in  which  theGf- 
vernment  had  itself  purchased  at  a  salek 
arrears  of  revenue.  The  property  was  pi, 
up  to  sale  by  auction  in  consequence  of  ik 
zemindar  having  fallen  into  arrears,  aod  Ae 
Government  purchased  it.  Now,  there  isi 
case,  which  had  gone  up  to  the  Privy  Cooodl,* 
very  closely  connected  with  this :  how  closd^ 
it  is  connected  it  is  not  necessary  to  enqnii^ 
but  certainly  it  is  so  far  connected  with  it 
that  it  relates  to  property  which  is  a  part  rf 
the  same  estate.  Of  course,  the  queaWB 
which  I  have  to  consider  being  entirdyi 
question  of  fact,  no  Privy  Council  deciaoi 
would  be  a  binding  authority  upon  a  qaestioi 
of  fact.  The  decision  of  one  Court  can  te 
no  binding  authority  on  another  in  a  qaestiflB 
of  fact  between  other  parties.  Moreow, 
although  the  facts  do  agree  very  ckwelf, 
there  are  some  important  distinctions.  Never- 
theless, that  decision  is  of  the  greatest  import- 
ance in  this  case,  as  showing  in  exact  terns 
the  question  which  is  to  be  considered  in  this 
case.  The  question  to  be  considered  in  this 
case  is,  as  pointed  out  in  that  judgment 
whether  the  Government  has  taken  any  clear 
step  for  the  purpose  of  declaring  an  avoid- 
ance or  cancellation  of  the  tenure. 

We  can  also  take  the  same  position  which 
was  taken  by  the  Privy  Council  in  the  former 
case  :  we  may  assume  for  the  purposes  of  this 
decision  that  this  was  a  tenure  which  the 
Government  had  a  right  to  cancel.  There- 
fore, that  question  need  not  be  discussed 
further. 

Then  we  have  to  consider  whether  that 

cancellation  had  taken  place. 

Now,  in  the  case  before  the  Privy  Coonal, 

*  12  W.  R.,  P.  C,  24. 
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ere  was  in  evidence  a  letter  from  Mr.  Colvin, 
I  officer  of  Government,  which,  the  Privy 
ouncil  thought,  declared  the  intention  of 
overnment  originally  to  be  not  to  cancel 
is  tenure,  unless  circumstances  so  turned 
at  that  it  was  necessary  to  do  so ;  and  the 
nestion  in  that  case,  therefore,  was  whether 
le  Government  had  subsequently  departed 
!0m  that  original  intention.  But  this  letter 
IMr.  Colvin  is  not  upon  the  record  in  this 
bse,  and  we  have  no  knowledge  whatever, 
lAiether  that  letter  has  any  application  to  this 


:  The  first  important  event  in  this  case  took 
jlhce  in  the  year  1836,  when  a  proclamation 
PIB  issued  to  all  persons  who  claimed  to  have 
|py  interest  in  the   settlement  of  the  estate 
Id  come  in  and  state  their  claim.     Upon  that 
be  talookdar  sent  his  agent ;  and  the  claim 
pbich   he   then   made  was  that  the  tenure 
|i(boald  be  considered  mokurruree.  That  claim 
JlRLS  disallowed :  and  the  result  of  the  pro- 
peeeding  in   1836  was  in  this  case  just  as  it 
in  the   case  of  the   Privy  Council,  an 
der  (perhaps  in  a  little  stronger  terms)  that 
talook  should  be  set  aside  and  cancelled 
d  this  mokurruree  jumma  cancelled. 
No  doubt,  if  that  proceeding  stood  alone, 
it  ^ould  be  somewhat  difficult  to  get  over 
ibose  very  clear  words.     It  is  not  necessary 
;for  us  to  Stay  how  this  would  be,  because,  in 
':ftiscase,  as  in  the  Privy  Council  one,  this  pro- 
ceeding was  followed  by  others  that  have  a 
•^ry  material  bearing  in  this  case.     The  im- 
mediate result  of  this  proceeding  was  that 
the  Government  held  the  property  themselves 
for  some  time.     In  1839,  they  issued  a  notice 
m  which  it  was  stated  that)  if  the  tenants  did 
not  appear,  their  non-appearance  should  be 
;  considered  as  a  relinquishment  of  their  tenure ; 
!  and  if  ihe  parties  were  willing  to  come  in 
and  take  a  settlement  at  the  pergunnah  rate, 
they  would  have  a  settlement  for  20  years. 
Of  course,  as  was  pointed  out  by  the  Privy 
Council  in  the  case  before  them,  these  di- 
rections in  the  notice  imply  that  the  tenure 
was  still  subsisting.     The  plaintiff,  or  whoever 
was  then  the  holder  of  the  talook,  did  not 
appear  upon  that  notice,  and  the  result  of 
that  was  that  a  temporary   settlement   was 
made  with  a  person  named  Gopeenath,  as  in 
the  other  case  a  temporary  settlement  was 
;    n^ade    with     Shaikh     Aynooddeen.       This 
brought  in  the  talookdar,  and  then  it  was 
that  that  enquiry  took  place  to  which  I  have 
already  alluded.      It  seems  to  me  that  that 
inquiry  not  only  has  an  important  bearing 
^pon  the  point  whether  or  no  this  talook 
^as  an  hereditary  one,  but  also  upon  the 


point  as  to  whether  or  no  this  talook  was 
cancelled.  The  Collector  there  recites  the 
previous  proceedings  which  had  taken  place; 
and  when  reciting  the  proceeding  of  1836 
where  those  words  are  used,  "  the  talook 
should  be  cancelled^'  he  entirely  ignores 
that  part  of  the  transaction,  and  merely  treats 
that  as  an  investigation  of  the  claim  to  hold 
the  talook  mokurruree  at  a  fixed  rent.  He 
says  the  result  of  that  was  that  the  tenant 
was  not  entitled  so  to  hold.  But  he  no- 
where treats  that  proceeding  as  having  can- 
celled the  talook.  On  the  contrary,  he  says 
most  distinctly  in  the  passage  I  have  already 
referred  to,  that  the  applicant,  as  the  heir  of 
his  father,  was  entitled  to  the  settlement,  and 
accordingly  a  temporary  settlement  was 
made  for  20  years  with  Taranath. 

I  think,  under  those  circumstances,  not- 
withstanding that  there  is  no  letter  of  Mr. 
Colvin  in  this  case,  there  are  other  circum- 
stances stronger  than  those  in  the  case  before 
the  Privy  Council,  and  that  we  must  hold 
that  the  Government  had  tak^n  no  clear 
steps  for  the  purposes  of  cancelling  the 
talook. 

The  result,  therefore,  is,  that  there  having 
been  a  tenure  of  hereditarv  character  which 
has  never  been  cancelled,  that  tenure  is  still 
in  existence,  and  has  passed  to  the  plaintiff. 

Then  the  only  other  point  for  consider- 
ation is  whether  or  no  the  suit  is  barred  by 
the  decision  in  the  Aft  X.  case.  Now,  per- 
haps, it  is  not  quite  certain  under  the  deci- 
sions of  this  Court  what  the  effect  of  an 
investigation  of  the  title  of  the  talookdar, 
commenced  in  the  Revenue  Court,  and  either 
decided  there  or  carried  up  in  appeal  to  the 
Civil  Court,  would  be.  But  it  is  not  neces- 
sary for  us  to  consider  that  question  in  this 
case,  and  we  express  no  sort  of  opinion  upon 
it.  We  come  to  the  conclusion  that,  merely 
upon  the  decree  which  has  been  put  in,  and 
which  is  the  only  information  we  have  of 
what  took  place  before  the  Collector,  there  is 
not  sufficient  ground  for  excluding  the  par- 
ties from  this  suit :  all  that  we  know  is  that 
the  suit  was  dismissed  with  costs. 

But  as  has  been  pointed  out  in  another 
case  connected  with  this  estate,  decided  by 
Mr.  Justice  Glover  and  Mr.  Justice  Mitter, 
it  is  quite  possible  that  that  dismissal  of  the 
suit  by  the  Collector  might  have  proceeded 
upon  a  ground  quite  independent  of  the 
merits  of  the  case.  The  Collector  would 
only  have  jurisdiction  if  the  plaintiff  before 
him  had  been  ousted  by  his  superior  land- 
lord. And  as  pointed  out  in  that  case,  and 
as  is  the  fact  in  this  case,  before  the  suit 
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was  brought  in  the  Collector's  Court,  the 
20  years'  settlement  with  Taranath  had 
ceased,  and  the  talookdar  had  in  fact  been 
put  out  of  possession  by  a  notice  given  by 
the  Government  to  the  ryots  not  to  pay 
their  rent  to  Taranath  or  to  any  one  else,  but 
to  Government.  The  rights  of  all  persons 
between  the  Government  and  the  ryots  were 
in  fact  at  that  time  in  suspense.  And,  there- 
fore, it  is  very  difficult  to  see  how  the  Col- 
lector could  have  had  jurisdiction,  because 
the  person  who  ousted  the  tenants,  if  any- 
body, was  not  the  purchaser  from  Govern- 
ment, but  the  Government  themselves;  and 
the  act  of  the  Government  in  giving  that 
notice  to  the  ryots  could  not  be  called  an 
ouster  or  ejectment  of  the  ryots  by  the 
zemindar.  It  was  merely  a  notice  given  to 
the  ryots  how  to  deal  with  the  property. 
But  all  that  is  necessary  for  us  to  say  for 
the  purposes  of  meeting  this  objection  is  that 
it  is  quite  possible  that  the  dismissal  of  the 
suit  by  the  Collector  should  have  proceeded 
upon  this  ground ;  for,  of  course,  to  make 
that  decision  a  bar  to  this  suit  it  must  be  clear 
that  it  was  given  upon  the  merits  of  the 
case.  I  think,  therefore,  notwithstanding 
that  decision,  without  going  into  the  ques- 
tion of  law  as  to  the  general  effect  of  a  suit 
commenced  in  the  Revenue  Court  in  which 
the  title  is  adjudicated  upon,  we  ought  to 
hold  that  this  suit  is  not  barred. 

The  only  remaining  question  is  as  to  the 
mesne  profits.  Under  the  circumstances, 
we  suggested  yesterday  that  it  was  not  a 
case  where  full  mesne  profits  ought  to  be 
assessed ;  and  the  parties  have  acted  with 
prudence  by  accepting  our  suggestion,  which 
was  that  we  should  take  the  same  course  as 
was  taken  by  Mr.  Justice  Glover  and  Mr. 
Justice  Mitter  in  the  case  already  referred 
to.     Mr.  Justice  Glover  there  says  : — 

'*  But  under  the  circumstances,  and  to 
"  avoid  the  necessity  for  a  further  and  pro- 
"  bably  avery  protracted  enquiry,  I  think  that 
"  we  might  very  properly  assess  these  mesne 
"profits  at  the  rate  of  malikana,  viz.^  12 J 
**  per  cent,  allowed  by  the  Government,  when 
"  this  land  was  held  as  a  khas  mehal ;  and  I 
'*  think  that  on  this  understanding  the  amount 
''  of  this  profit  may  be  ascertained  and  made 
"  over  to  the  plaintiff." 

I  think  that  is  a  proper  course  to  be  taken 
in  this  case,  and  that  is  the  way  in  which  the 
decree  should  be  drawn  up.  In  other  re- 
spects the  decree  of  the  Court  below  should 
be  confirmed,  except  that  the  costs  in  the 
Coi^rt  below  should  be  calculated  upon  the 
value  of  the  property  and  mesne  profits  as 


allowed  by  us,  and  not  as  claimed  by  the 
plaintiffs. 

Each  party  will  bear  his  own  costs  in  t^i 
Court.  The  case  was  a  difficult  one,  ai 
the  appellant  has  shown  no  dispositioa  to 
press  his  claims  to  an  unreasonable  ezteoL 

Glover,  J. — I  am  of  the  same  opinion 


The  13th  September  1872. 
Present: 

The  Hon'ble  W.  Markby  and  F.  A.  Glow. 

Judges. 

Debuttur  Land— Semce— Khas  Poaseswo. 

Application  for  the  admission  of  a  Sftdd 
Appeal  from  a  decision  passed  by  tk 
Judge  of  Chittagong,  dated  the  pk  Jm 
i8y2,  reversing  a  decision  of  the  Moonsf 
of  that  District,  dated  the  8th  Fehnurj 
i8y2. 

• 

Gopeenath  Chowdhry  and  others  (Plaintift), 

Appellants, 

versus 
Gooroo  Dass  Surma  (Defendant),  ResfoiM, 
Mr,  J,  6»\  Rochfort  for  Appellants. 
No  one  for  Respondent. 

Where  land  has  been  given  as  debuttur  land  and  the 
requisite  service  is  not  performed,  all  that  the  zemiodir 
can  do  is  to  take  steps  to  have  the  service  performed; 
he  cannot'  recover  it  in  a  suit  for  khas  possession. 

Markby^  f. — The  plaint  in  this  suit  is 
drawn  quite  clearly  for  the  purpose  of  recover- 
ing land,  which  the  zemindar  says  he  hid 
granted  for  the  performance  of  certain 
services,  viz,,  worship  of  a  certain  idol.  He 
seeks  to  recover  khas  possession  of  the  land  in 
consequence  of  that  service  not  being  per- 
formed. The  only  evidence  that  be  has 
produced  in  the  case  points,  not  to  that  state 
of  things  at  all,  but  to  a  different  state  of 
things,  namely,  that  the  land  was  given  aa 
debuttur  land.  Now,  if  that  is  so,  that  docs 
not  give  the  zemindar  any  right  to  recover 
the  land  if  the  service  is  not  performed.  All 
that  he  can  do  is  to  take  steps  to  have  the 
services  performed.  He  has  not  done  thai, 
and  therefore  he  cannot  recover  in  this  suit| 
which  is  brought  for  a  totally  different  object. 

The  application  is  refused. 
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The  13th  September  1873. 

Presenl : 

bnie  Hon'ble  Sir  Richard  Couch,  AT/.,  Chic/ 
r    yustice,    and   the   Hon'ble    W.    Ainslie, 

Bconnds  of  Special  Appeal— Error  of  Procedure 

r"  — Omissioii  to  state  reasons. 

I 

Case  No.  336  of  1872. 

J^ptcial  Appeal  from   a  decision   passed  by 

the    Opciating  Judge  of  Gya,   dated  the 

joih   September    tSjt,  affirming    a    deci- 

sion    of  the   Subordinate  Judge  of  that 

District,  dated  the  28th  -January  iSji, 

\  •     Doolee  Chand  and  others  (Defendants), 
^  Appellants^ 

versus 

Mussamut  Oomda  Begam  (PlaintifiF), 
Respondent. 

\    Baboo  Kalee  Mohun  Doss  for  Appellants. 

Mr.  R,  T.  Allan  for  Respondent. 

A  Lower  Appellate  Court's  omission  to  give  reasons 
cannot  be  considered  a  ground  for  special  appeal  when  it 
bas  not  produced  error  or  defect  in  the  decision  upon  the 
Bierits.  Where  a  Lower  Appellate  Court  has  omitted  to 
jMate  reasons,  and  it  appears  to  the  High  Court  that 
fcasons  should  have  been  stated*  the  proper  course  is  to 
.  ffctain  the  case  on  special  appeal,  but  to  return  the 
ings  and  require  the  omission  to  be  supplied. 


Couch,  C.  J, — Section  359  of  Act  VIII.  of 
\  1859  directs  ihat  the  judgment  shall  contain 
the    point  or   points  for  determination,  the 
decision  thereupon,  and  the  reasons  for  the 
r   decision,  and  where  the  judgment  does  not. 
I    contain  them,  it  may  be  said  that  there  is  an 
!    error  in  the  procedure.     There  is  no  error 
in   the  investigation  of  the  case,  or  in  the 
decision,  as  the  case  may  be  perfectly  well 
decided,  although  the  reasons  are  not  stated 
in  the  judgment.     We  think  we  must  sup- 
pose that  the  Judge  has  made  up  his  mind 
before  he  proceeds  to  write  his  judgment, 
at  least  before  he  finally  writes  it. 

Then  is  it  a  ground  for  a  special  appeal  ? 
An  error  in  the  procedure  is  so  when  it  may 
have  produced  error  or  defect  in  the  decision 
of  the  case  upon  the  merits.  It  does  not 
appear  to  us  it  can  be  held  that  the  omission 
to  give  the  reasons  may  have  done  this,  and 
therefore  we  cannot  consider  it  a  ground  for 
a  special  appeal  and  for  reversing  the  decree 
and  remanding  the  case  for  re-trial.  We. 
cannot  agree  in  those  decisions  in  which  that 
appears  to  have  been  done,  and  the  party 
appealing  to  this  Court  has  had  a  re-trial  or 


re-hearing  of  the  case  simply  because  the 
Judge  has  not  in  the  first  instance  given 
the  reasons  for  his  decision.  At  the  same 
time  it  is  important  that  this  Court  should 
see  what  the  reasons  of  the  Appellate  Court 
were,  so  that  it  may  be  able  to  decide  whe- 
ther there  has  been  any  substantial  error  in 
its  decision  ;  and  in  cases  where  it  appears  to 
this  Court  to  be  necessary  that  the  Appellate 
Court  should  fully  state  the  reasons  for  the 
decision,  the  proper  course,  it  seems  to  us, 
would  be,  not  to  reverse  the  decree,  but  to 
require  the  Judge  of  the  Appellate  Court  to 
stale  the  reasons.  The  Court  would  retain 
the  case  in  special  appeal,  but  it  would 
return  the  proceedings  to  the  lower  Court  and 
require  the  Judge  to  state  the  reasons. 
There  may  be  cases  where  that  could  not  be 
done,  in  consequence  of  the  death  of  the 
Judge  or  of  his  removal  :  but  where  it  can 
be  done,  that  is  the  course  which  ought  to  be 
adopted. 

In  the  present  case,  when  we  consider 
the  judgment  which  Mr.  Allan  has  read,  by 
which  the  Judge  sent  the  case  back  to  the 
first  Court  for  certain  matters  to  be  inquired 
into,  and  read  the  judgment  now  appealed 
against  by  the  light  of  the  first  judgment, 
we  do  not  see  any  reason  for  being  dissatis- 
fied with  what  the  Judge  has  said.  He 
seems  to  have  considered  the  case,  and  he 
adopts  the  conclusions  which  had  been  come 
to  by  the  first  Court :  he  says  that  he  consi- 
ders them  to  be  correct.  In  this  case,  there- 
fore, we  see  no  ground  for  even  sending  the 
case  back  and  requiring  him  to  state  his 
reasons  in  detail,  and,  as  we  have  said 
already,  certainly  no  ground  for  reversing 
his  decision. 

In  regard  to  the  other  point,  we  have 
already  expressed  our  opinion  that  the  objec- 
tion cannot  prevail.  No  authority  has  been 
produced  to  us  for  what  was  contended  for 
on  the  part  of  the  appellant. 

The  appeal  must  be  dismissed  with  costs. 

The  1 6th  September  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt,,  Chief 
Justice^  and   the    Hon'ble    W.    Ainslie, 
Judge, 

Maintenance — Execution. 

Case  No.  203  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Saruriy  dated  the  28th 
March  i8'/2,  reversing  an  order  of  the 
Subordinate  Judge  of  that  District^  dated 
thi  $th  September  i8yi. 
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Ram  KulIeeKoer  (Decree-holder),  Appellant, 

versus 

The  Court  of  Wards,  on  behalf  of  Shiba  Sun- 
kur  Pershad,  minor  (Judgment-debtor), 
Respondent 

Baboo  Rughoobuns  Sahoy  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

A  decree  af^ainst  the  proprietor  of  an  estate  for  a 
monthly  maintenance,  so  long  as  it  remains,  creates  a 
debt  payable  out  of  the  estate  and  liable  to  be  met  out 
of  any  portion  passin|;f  to  the  son.  If  new  circumstances 
arise  requiring  that  the  original  allowance  ought  not 
to  be  continued,  the  proper  course  would  be  to  apply  for 
a  review  to  the  Court  which  made  the  decree.  The  pro- 
priety of  the  sum  allowed  cannot  be  questioned  in  exe- 
cution. 

Couch,  C.J. — As  the  case  stands,  it  seems 
to  us  that  the  order  of  the  Judge  is  wrong. 
There  was  a  decree  for  the  appellant  for 
1 6  rupees  a  month  for  maintenance  against 
the  father  of  the  minor,  and  that  decree  was 
being  executed  when  the  application  was 
made  by  the  Court  of  Wards  to  withdraw  the 
attachment.  Now,  the  decree,  so  long  as  it 
remained,  created  a  debt  payable  by  the 
father.  It  is  a  debt  payable  out  of  his  estate  ; 
and  if  the  son  had  any  property  which  came 
from  his  father,  it  would  be  liable  to  satisfy 
the  decree. 

There  might  be  circumstances  in  which  it 
could  be  shown  that  the  sum  allowed  for 
maintenance  originally  ought  not  to  continue 
to  be  allowed.  It  may  be  that  in  this  case 
there  are  such  circumstances,  but  we  do  not 
think  that  such  matters  can  be  gone  into  in 
the  execution  of  the  decree.  As  the  Judge 
seems  to  have  considered  in  this  case,  pro- 
bably the  proper  course,  where  a  new  state 
of  things  has  arisen  according  to  which  the 
sum  is  not  a  proper  sum  to  be  allowed  for 
maintenance,  would  be  to  apply  lo  the  Court 
which  made  the  decree  for  maintenance,  ask- 
ing that  it  might  be  reviewed  on  the  ground  of 
the  new  circumstances  which  had  arisen. 
Then  the  Court  could  enquire  whether  it 
would  be  proper  to  continue  to  allow  the  sum 
which  had  been  originally  fixed. 

That  has  not  been  done  here.  The  Subor- 
dinate Judge  having  in  execution  of  the 
decree  declared  the  property,  which  he  found 
to  be  ancestral  and  in  the  hands  of  the  minor, 
liable  to  satisfy  the  decree,  the  Judge  has 
taken  upon  himself  to  say  that  there  ought 
to  be  an  enquiry  as  to  whether  the  sum 
allowed  was  a  proper  sum  to  be  still  allowed 
and  for  the  minor  to  pay.    He  was  wrong 


in  this  ;  he  had  no  power  to  doit  in  these pio- 
ceedings.  It  may  be,  if  there  is  a  proper 
case,  that  the  Court  of  Wards  represestiv 
the  minor  is  not  without  some  remedy  ;te 
the  order  of  the  Judge  in  this  case  most  ti 
reversed,  and  the  order  of  the  first  Co«l 
will  remain.  The  appellant  will  have  Ip 
costs  in  this  Court  and  in  the  Lower  Appttar 
Court. 


The  i6ih  September  1872. 

Present : 

The  Hon'ble  W.  Markby  and  W.  Aia^ 

•Judges, 

Ex-parte  Judgment— Act  VIII.  of  1859,  &  qj^ 

Charter  Act,  a.  15. 

In  the  Matter  of 
S.  J.  Leslie,  Peiiliarur, 

versus 

The  Land  Mortgage  Bank  of  India,  Limibi 

Opposite  Party, 

The  Petitioner  appeared  in  persoo. 

Mr.  G,  C.  Paul  for  the  Opposite  Party. 

Act  VIII.  of  1859,  s.  1 19,  gives  no  remedy  to  adeU- 
ant  who  has  wilfully  or  carelessly  failed  to  appear  iter 
due  service  of  summons;  and  where  a  defendant ^bI 
to  make  out  any  right  to  a  re-opening  of  the  case  oiAr 
that  section,  he  was  not  allowed  the  extraordiaaij 
remedy  provided  by  a.  15  of  the  Hig^h  Courts  Act. 

Ainslie,  J. — Wk  held  at  the  former  faeari^ 
that  the  Judge  had  jurisdiction  to  ascertiiB 
the  debt  due  by  the  petitioner  to  the  Land 
Mortgage  Bank,  and  to  make  an  order  ia 
the  sale  of  the  mortgaged  property  which  is 
situated  within  the  local  limits  of  the  juris- 
diction of  his  Court,  and  to  award  the  costs 
of  the  action  to  the  plaintiff.  We  declined 
to  entertain  the  question  whether  the  decree 
should  be  set  aside  in  part,  on  the  groand 
that  there  was  nothing  before  us  to  enable  os 
to  make  any  declaration  as  to  the  extent  to 
which  such  an  order  should  operate.  It  is 
now  said  that  the  materials  necessaiy  f»r 
distinguishing  the  portion  of  the  decree  that 
ought  to  be  set  aside  were  and  are  before  us, 
though  at  that  time  this  fact  was  overlooked* 
But  it  does  not  follow  that  we  must  modify 
the  decree  because  it  is  shown  to  us  that  it 
contains  provisions  which  should  not  have 
been  embodied  in  it.  This  is  an  applicadOB 
under  section  15  of  the  High  Courts  Act, 
asking  us  to  proceed  under  the  general  power 
of  superintendence  thereby  ve^ed  in  the 
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Goort,  wiih  a  view  to  sapplying  to  the  peti- 
tioner a  remedy  in  lieu  of  that  which  he  has 
lost  by  his  own  deliberate  act.  Under  ordi* 
*iuuy  circnmstaQces,  the  petitioner  would 
Iftve  been  entitled  to  an  appeal  against  any 
decree  made  by  the  Judge  in  the  suit,  and  on 
inch  appeal  this  Court  would  have  had  power 
lo  confirm,  reverse,  or  modify  the  decree  of 
the  lower  Court,  and  so  to  make  a  proper 
decree  in  the  suit.  But  section  119  expressly 
enacts  that  "  no  appeal  shall  lie  from  a  judg- 
ment passed  ^A^'/ar/^  against  a  defendant  who 
has  not  appeared/'  and  then  proceeds  to 
provide  a  remedy  for  a  defendant  who  can 
establish  to  the  satisfaction  of  the  Court, 
either  that  the  summons  to  him  was  not  duly 
served,  or  that  he  was  prevented  by  suffi- 
cient cause  from  appearing  when  the  suit 
was  called  on  for  hearing,  but  it  gives  no 
lemedy  to  a  defendant  who  has  wilfully  or 
carelessly  failed  to  appear  after  due  service 
tA  summons.  It  has  been  found,  both  by  the 
Court  below  and  by  this  Court,  that  the  peti- 
tioner failed  to  make  out  any  right  to  a  re- 
Caning  of  the  case  under  section  1 19,  and 
that  he  has,  consequently,  by  his  own  omission 
to  attend,  to  the  summons,  lost  his  right  to 
i^peal  against  the  decree.  We  are  now  in 
effect  asked  to  restore  to  him  the  benefit  of 
an  appeal,  by  dealing  with  the  case  under  our 
general  powers  of  superintendence.  We  do 
not  think  we  are  called  on  to  consider  in  a 
proceeding  in  this  form  what  may  be  the 
consequences  of  the  Bank's  taking  further 
steps  to  realize  the  balance  still  due  under 
the  decree.  The  question  is  simply  whether 
we  ought  to  give  an  extraordinary  remedy  to 
a  defendant  who  has  deliberately  thrown 
away  his  ordinary  remedy.  We  think  we 
Ofight  not  to  do  so,  and  that  the  rule  should 
be  discharged  with  costs. 


The  16th  September  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

yudges. 

Spedal  Appeals— New  Rules— Right  to  Review. 

Case  No.  265  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  ijth 
March  l8*ji^  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  26th  April  i8*jo. 
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Joy  Koomar  Dutt  Jha  (Plaintifif),  Appellant, 

versus 

Esharee  Nund  Dutt  Jha  (Defendant), 
Respondent. 

Mr,  J,  T,  Woodroffe  and  Baboos  Rash 
Beharee  Ghose  and  Woomesh  Chunder 
Banerjee  for  Appellant. 

The  Advocate- General  and  Baboos  Jugga- 
danund  Mookerjee  and  Romesh  Chunder 
Mitter  for  Respondent. 

The  new  rules  which  regulate  the  admissioo  of  special 
appeals  do  not  and  cannot  take  away  an  unsuccessful 
applicant's  right  to  apply  for  a  review. 

ouch  applications  may  be  made  for  the  review  of  aq 
order  as  well  as  of  a  decree. 

Kemp,  y, — A  preliminary  objection  has 
been  made  by  the  Advocate- General,  who 
appears  for  the  special  respondent,  to  the 
hearing  of  this  appeal.  He  contends,  first/ 
that  an  order  rejecting  an  application  for  the 
admission  of  a  special  appeal  is  not  open  to 
review ;  secondly,  that,  in  the  present  case, 
the  Court  has  reviewed  its  order  without 
giving  notice  to  his  client. 

The  original  application  for  the  admission 
of  the  special  appeal  was  filed  in  proper 
time  ;  it  was  rejected  on  an  ejd^parte  hearing 
on  the  1 2th  July  1871.  On  this  Mr.  Money 
applied  to  the  Court  to  re^consider  its  order, 
and  the  Court,  after  hearing  counsel,  and 
being  satisfied  that  there  was  good  and 
sufficient  reason  for  so  doing,  on  the  and 
December  1871,  directed  the  application  to 
be  registered. 

Previous  to  the  passing  of  the  new  rules, 
which  regulate  applications  for  the  admission 
of  a  special  appeal,  parties  could,  as  a 
matter  of  right,  file  a  special  appeal ;  and  In 
the  event  of  their  appeal  being  unsuccessful, 
they  could  apply  for  a  review,  and  that, 
too,  more  than  once. 

The  new  mles  do  not  and  cannot  take 
away  this  right,  and  we  find  that  this  Court 
has  recognized  such  a  right  in  cases  where 
an  application  for  the  admission  of  a  special 
appeal  has  been  rejected — Weekly  Reporter, 
Volume  XVIL,  page  484. 

Then  it  is  said  that,  under  section  376  of 
Act  VIII.  of  1859,  applications  for  a  review  can 
only  be  made  of  a  decree  of  a  Court,  but  it 
has  been  held  by  a  Divisional  Bench  that  this 
Court  has  power  to  review  an  order 
—Weekly  Reporter,  Volume  VII.,  page  79. 

Lastly,  it  was  contended  by  the  Advocate- 
General  that,  under  section  378  of  Act  VIII. 
of   1859,   no  review    of  judgment   can  be 
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granted  wiibout  previous  notice  to  the  oppo- 
site party  to  enable  him  to  appear  and  be 
heard  in  suppott  of  the  decree  of  which  a 
review  is  solicited. 

Now,  in  the  case  before  the  Court,  there 
could  be  no  opposite  party.  The  first  appli- 
cation for  the  admission  of  a  special  appeal 
was  necessarily  ex  parte,  as  also  was  the 
second  application  praying  the  Court  to 
re*consider  its  order  rejecting  the  first  appli- 
cation. We  overrule  the  preliminary  objec- 
tion, and  proceed  to  try  the  special  appeal. 

The  plaintiff,  sp'ecial  appellant,  sued  to 
recover  his  share  of  the  profits  of  the  temple 
of  Bydonath,  alleging  that  he  is  entitled  to 
a  12^*  y*  i4^-  share.  The  claim  is  for  the 
profits  of  the  years  1373,  1274  and  1275 

The  substantial  defence  of  the  principal 
defendant,  who  is  the  chief  priest  of  the 
aforesaid  temple,  is  that  the  plaintiff  is  not 
a  co-sharer,  but  a  subordinate  servant  of  the 
temple;  and  that  the  plaintiff  has  never 
received  or  enjoyed  any  share  of  the  profits  ; 
that  the  plaint!^  is  only  entitled  to  a  salary 
at  the  rate  of  Rs.  30  per  mensem. 

The  defendant  No.  i  having  raised  the 
plea  of  limitation,  both  Courts  below  have 
found  on  the  evidence  that  the  plaintiff  is  not 
a  CO  sharer,  but  a  subordinate  servant,  and  that 
he  never  at  any  time  enjoyed  a  share  in 
the  profits.  His  suit  was  dismissed  as  bar- 
red,  as  also  upon  the  merits.  We  may  here 
observe  that  those  profits  are  what  remains 
of  the  offerings  of  pilgrims  to  the  shrine  of 
Bydonath,  after  defraying  the  expenses  of 
the  worship  of  the  idol,  and  providing  for 
the  payment  of  the  salaries  of  the  servants 
of  the  temple. 

The  main  grounds  of  special  appeal  are : — 

tst, — That  the  defendant  being  a  trustee, 
and  in  that  capacity  accountable  to  the  plain- 
tiff for  his  share  of  the  profits,  the  suit  is 
not  barred. 

2nd, — That  the  decision  of  the  Judge  on 
the  point  of  limitation  is  not  sufBcient  in 
law,  inasmuch  as  there  is  no  distinct  find- 
ing as  to  what  period  of  limitation  is  appli- 
cable to  a  suit  of  this  description. 

jr</. — That  the  plaintiff  having  been  ad- 
mittedly in  the  enjoyment  of  a  certain  pay- 
ment within  the  statutory  period,  the  suit  is 
in  time. 

^Ih. — That  the  present  suit  being  for  the 
plaintiff's  share  of  the  collections  for  1273, 
1274,  and  1275,  the  cause  of  action  arose  at 
the  end  of  each  year,  and  the  suit  having  been 
instituted  on  the  22nd  of  Bhadro  1276,  the 
action  is  in  time. 

In  the  application  for  re-consideration  of  I 


the  Court's  order  rejectinjt  the  appKcatioa 
for  the  admission  of  the  special  appeal,  tk 
plaintiff  added  a  new  ground,  namely,  tbtt 
the  Judge  had  not  considered  the  decision^ 
the  7th  June  1856  passed  by  the  late  Soddt 
Court  in  a  suit  to  which  the  present  defends 
ant  was  a  party,  as  well  as  other  deciftovoi 
the  record  which,  it  is  alleged,  go  to  ioip 
that  the  plaintiff  is  a  sharer,  and,  assach^cfltf* 
tied  to  participate  in  the  profits,  and  fonkr 
that,  although  the  plaintiff  is  a  miifAr^.tixm 
are  decisions  to  show  that  a  mushr^ )a% 
receipt  of  a  share  in  the  profits  of  the  temple, 
the  chief  priest  being  accoantabie  to  lit 
mushri/ioT  the  same. 

On  the  first  ground,  there  has  been  a  dor 
finding  by  both  the  lower  Courts  tbaithot 
is  no  evidence  to  prove  that,  in  respect  of 
the  subject-matter  of  suit,  the  defendant  % 
liable  as  trustee  to  the  plaintiff. 

On  the  second  ground,  we  are  of  opiaoi 
that  the  decision  of  the  Judge  00  tte 
plea  in  bar  is  sufficient  in  law,  for  be  fiafa 
that  the  plaintiff  offered  no  reliable  evideope 
of  his  ever  at  any  time  having  recdid 
any  share  of  the  offerings  of  the  temple. 

On  the  third  ground,  we  can  find  00 id- 
mission  of  any  enjoyment  by  the  plaintiff  rf 
any  share  of  the  profits. 

On  the  fourth  ground,  it  was  conteodei 
by  the  learned  counsel  for  the  spedd 
appellant  that,  as  the  profits  depend  upoatbe 
number  of  pilgrims  visiting  the  shrine  vA 
the  liberality  of  their  offerings^  the  amoflol 
of  profits  can  only  be  ascertained  at  tbeetti 
of  each  year,  and  therefore  the  plaintiff's 
cause  of  action  is  a  recurring  one,  dating  fwa 
the  close  of  each  year  of  account. 

Even  if  this  argument  were  valid,  tbe 
clear  finding  of  the  lower  Com^  on  !ii« 
whole  evidence  that  the  plaintiff  was  not 
entitled  to  any  share  of  the  profits,  and  that 
he  never  at  any  time  had  enjoyed  anr  portion 
of  the  profits,  would  prevent  it  arising. 

With  reference  to  the  last  groand,  w 
find  that  the  decisions  referred  to  J^ 
considered  by  the  first  Couit,  whose  Y^^l' 
ment  was  affirmed  by  the  Judge.  In  *^ 
first  application  for  the  admission  of  a 
special  appeal,  the  ground  that  the  Ju4? 
had  not  considered  these  decisions  was  not 
taken.  We  have,  however,  referred  io  ^ 
decision  of  1856  and  other  proceedings  on 
the  record,  and  we  do  not  find  that  the  plain- 
tiff's status  as  a  co-sharer  and  bis  rigfrt  « 
such  to  enjoy  any  portion  of  the  profits  w 
the  temple  of  Bydonath,  have  been  cstalh 
lished  by  that  decision  and  proceedings. 

We  dismiss  the  appeal  with  costs. 
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The  i6ih  September  1872. 

\^  Present : 

aPhe  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 
%  Judges, 

kUbt  VIII.  of  1869,  8S.  22  and  52— Act  X.  of 
r '*9S9»  ss.  3Z  and  78— Arrears  of  Rent—Eject- 
Lt' neat— Cancellation  of  Lease. 

L.  Case  No.  252  of  1872. 

Wpecial  Appeal  from  a  decision  passed  by 
i  *  the  Subordinate  Judge  of  Midnapore^ 
?"  dated  the  2jth  September  j8yr,  affirming 
a  decision  of  the  Sudder  Moonsiff  of 
^'  "that  District,  dated  the  i6th  February 
I-    tSyr, 

l»      Shaikh  Abdoor  Ruhman  (Defendant), 

Appellant, 


versus 


I 
r.* 

i?' 

^^'Digamburee  Dossee  (Plaintiff),  Respondent. 

h 

WSaboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Motee  Lall  Mookerjee  for 
•     Respondent. 

, » 

Where  a  suit  is  brought  both  to  recover  arrears  of 
rent  and  to  eject  the  ryot,  it  falls  under  the  purview  of 
AccVill.  of   i2i6i),  s.  52,  and  not  within  s.  22;  and  if 

:  OKreed,  the  defendant  is  entitled  to  pay  into  Court, 
\lllthio  15  days  from  the  date  of  decree,  the  arrear  with 
Interest  and  costs. 
Where  the  lower  Court's  decree  was  altered  to  this 

\  effect  l>y  a  decision  of  the  High  Court,  the  15  days 
Vere  held  to  date  from  the  later  decision. 
-  Act  VIII.  of  ife69,  s.  52  (as  answerinp^to  Act  X.  of  1S59, 
%.  7c$)  applies  to  cases  in  which  it  is  sought  to  cancel 
a  lease  fur  non-payment  of  rent,  as  well  as  to  all  suits 
Ibr  ejectment. 

Kemp,  J, — Wk  think  that  the  decision  of  the 
Subordinate  Judge  must  be  altered.  In  this 
case  it  is  clear  that  the  plaintiff  having  sued 
to  eject  and  for  recovery  of  an  arrear  of  rent 
in  the  same  action,  his  case  falls  within  the 
purview  of  section  52  of  Act  VIII.  of  1869, 
and  not  within  section  22  of  that  Act,  as 
supposed  by  the  Subordinate  Judge.  Section 
23  enacts  that  when  an  arrear  of  rent  remains 
due  at  the  end  of  the  year,  the  ryot  shall  be 
** liable"  to  be  ejected.  Under  that  section 
the  landlord  could  not  sue  both  to  recover 
the  arrears  of  rent  and  for  ejectment.  The 
plaintiff  having  brought  his  suit  under  sec- 
lipn  52,  the  defendant  is  entitled  to  pay  into 
Cipurt,  within  15  days  from  the  date  of  the 
decree,  the  amount  of  the  arrear,  together 
iith  interest  and  costs  of  suit.  As  we  have 
thought  proper  to  alter  the  decree  of  the 
Subordinate  Judge,  the  1 5  days  allowed  under 
section  52  will  date  from  the  passing  of  this 


Court's  decision,  under  the  ruling  to  be  found 
in  Marshall's  Reports,  page  471,  in  the  case 
of  Radhamohun  Mundul. 

With  reference  to  the  question  as  to  the 
non-application  of  section  22  of  the  Act  to  a 
suit  of  this  description,  we  may  refer  to  a 
Full  Bench  Ruling  published  in  Volume  X., 
Weekly  Reporter,  page  12,  in  which  it  was 
held  that  section  78  of  Act  X.  of  1859,  which 
corresponds  precisely  with  section  5  2  of  Act 
VIII.  of  1869,  applies  to  all  cases  of  suits 
for  the  ejectment  of  a  ryot  for  non-payment  of 
rent.  The  learned  Judges  in  that  case  held 
that  it  applied  not  only  to  cases  to  eject  a 
ryot  under  section  21,  corresponding  with 
the  present  section  22,  but  to  all  cases  in 
which  it  is  sought  to  eject  a  ryot  or  to  cancel 
a  lease  for  non-payment  of  rent^  and  that  the 
words  are  general — to  all  cases  of  suit  for 
ejectment. 

The  appeal  will,  therefore,  be  allowed 
with  costs  of  this  Court  only,  and  the  case 
will  be  sent  back  to  the  lower  Court  with 
directions  that  if  the  defendant  do  pay  into 
Court  the  amount  of  the  arrear  specified  in 
the  decree,  with  interest  and  costs  of  the 
first  hearing,  within  15  days  from  the  date 
of  our  decree,  execution  will  be  stayed.  The 
record  of  the  case  will  be  sent  down  at  once 
to  the  lower  Court. 


The  i6ch  September  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Knight, 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Hiadoo  Law— Inheritaflce(  Unobstructed  or  liable 
to  Obstruction)— Father's  Power  of  Aliesatioo. 

Case  No.  62  of  1871. 

Regular  Appeal  from  a  decision  parsed  by 
the  Subordinate  Judge  of  Patna,  dated 
the  joth  December  i8yo. 

Baboo  Nund  Coomar  Lall  and  another 
(Plaintiffs),  Appellants, 

versus 

Moulvee  Ruziooddeen  Hossein  and  others 
(Defendants),  Respondents* 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellants. 

Mr.  C  Gregory  for  Respondents* 
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A  son  cannot  control  bis  father's  power  of  alienation 
in  respe<5l  of  property  the  succession  to  which  is  liable 
to  obstru<5lion,  i.  e.y  to  the  succession  to  which  there  is 
an  impediment,  and  to  which  he  may  never  succeed. 
The  wealth  of  the  father  and  paternal  grandfather  be- 
comes the  property  of  his  sons  or  grandsons  by  virtue 
of  birth,  only  in  respe<5t  of  property  not  liable  to  ob- 
struction, and  it  is  here  only  that  the  father's  power  of 
alienation  is  restricted. 

Couch,  C.y, — The  plaintiffs  in  this  suit  are 
the  sons  of  Laek  Ram  La! I,  and  the  case  in 
the  plaint  was  that  Laek  Ram  Lall  held  a 
share  in  the  recently-settled  mehal  Jehan- 
geerpore  Mungarpal  as  ancestral  property, 
two*thirds  of  which  share  was  the  share  of 
the  plaintiffs,  and  one-third  the  share  of 
their  father;  that  in  a  suit  brought  by  the 
plaintiffs  against  Laek  Ram  and  others,  the 
Zillah  Judge  of  Patna  decreed  the  disputed 
two-thirds  to  them,  and  on  the  7th  of  May 
1869,  the  writ  for  delivery  of  possession  was 
Issued  by  that  Court;  that  subsequently  on 
the  application  of  the  principal  defendants 
who  had  purchased  the  right  and  interest  of 
Laek  Ram,  the  Judge  passed  an  order  giving 
possession  to  the  principal  defendants ;  and 
the  plaint  prayed  for  possession  of  the  two- 
thirds  and  mesne-profits. 

The  case   of   the   principal    defendants, 
Hurukh  Lall  and  others,  was  that  the  pro- 
perty in  suit  was  brought  to  sale  under  a  lien 
of  a  good  and  just  debt  of  Mohesh  Doss,  and 
the  share  of  the  plaintiffs   was  sold,  and 
further  that  the  property  in  suit  had   not 
descended   from  ancestors.     The  suit  was 
heard  by  the  Subordinate  Judge  of  Patna 
with  two  others  of  the  same  nature,  and  he 
found  that  the  property  in  this   suit   was 
purchased  by  Laek  Ram  as  manager  for  him- 
self and  his  sons,  and  was  to  be  viewed  in  the 
light  of  ancestral  property ;  but  holding  that 
the  sale,  which  was  under  a  decree  of  the 
Court  of  Shahabad,  was  valid,  he  dismissed 
the  suit  with  costs.    In   his  judgment  he 
refers  to  the  judgment  in  the  suit,  which  is 
the  subject  of  the  appeal  No.  41  of  1872, 
and  we  take  that  as  part  of  the  judgment  in 
this  suit    In  that  it  appeared  that,  of  the 
share  of  2  annas  \d,   t\c,  held  by  Laek 
Ram,  he  directly  inherited  from  his  father  or 
grandfather    iz^d.,   and  the  remainder  he 
inherited   collaterally   from  the  widows  of 
two  of  his  brothers  and  of  a  nephew.    Two 
questions  were  raised  in  the  appeal:  first, 
whether  the  sale  of  the  plaintiff's  share  was 
justified  and  was  binding  on  them ;  secondly, 
whether,  if  it  was  not,  the  plaintiffs  were 
entitled  to  a  decree  in  respect  of  the  pro- 
perty which  Laek  Ram  inherited  collaterally. 
The  plaintiffs  were  not  parties  to  the  suit  by 


Mohesh  Doss  under  the  decree  in  which  tej 
property  was  sold,  and  are  not  bound  by  il»| 
It  is,  therefore,  necessary  for  the  defendaalif 
to  show  in  this  suit  that  the  shares  of 
plaintiffs  were  liable  to  be  sold  under  iL 
money  was  lent  by  Mohesh  Doss  on 
bonds,  dated  the  istof  December  1862, 
23rd  of  Ma}   1863,  and  the  2nd 
1864,  and  the  only  witness  examined  is 
suit  was  the  writer  of  two  of  them, 
said  that  Laek  Ram  told  Mohesh  Doss  dn^l 
in  order  to  meet  expenses  attending  on 
journey  to  Gya,  where  he  was  going  to 
form  some  religious  ceremony,  he  was  obi 
ed  to  borrow.    The   first  bond  recites 
the  money,  Rs.  1,200,  was  borrowed  on 
count  of  his  personal  necessity.    The 
and   third  contain  similar  statements, 
the  Subordinate  Judge  in  his  judgment 
this  suit  appears  to  have  introduced 
proved  in  the  other  suits,  we  will  see 
they    were.    The    evidence  is  in   the 
which  is  the  subject  of  the  appeal  Na 
The   first  witness  for  the   defendant 
proved  that  he  had  lent  Rs.  600  to 
Ram    in    Aughran    1276.    The   second, 
servant  of  Laek   Ram,   said  that   Mi 
Coomar  lent  Laek  Ram  money  under  set 
bonds;  he  had  borrowed  money  with 
view    to  pay  Government    dues«    liqi 
Gooroo  Pershad's  debt,  ShuSee  Khan's 
and  for  meeting  expenses  of  law>suits. 
third  witness,  No.  5,  said  that  Laek  Ram 
rowed  nK>ney  from  Khooldeep  Sahoy ,  whyj 
could  not  tell ;  Laek  Ram  met  legal  e: 
for  conducting  and  defending  law-suits  £r( 
his  own  funds  and  from  funds  borrowed! 
that  he  expended   Rs.  8   or  9,000  on 
occasion    of    his    daughter's    marriage, 
daughter  by  his  first  wife ;  that  the  expeodii 
ture  on  the  occasion  of  the  plaintiff's  mar- 
riage was  small.    No.  8  said,  Laek  Rambor-I 
rowed  several  sums  of  money  from  Mokhon 
Coomar  in  order  to  meet  expenses  atteodiog 
the  prosecution  and  defence  of  law-suits  and 
to  pay  Government  dues  ;  that  he  paid  off 
Gooroo    Pershad's    debt  (which  has  been 
decreed)  and  also  Shuffee  Khan's  from  tbe 
sums  borrowed ;  that  he  borrowed  Rs.  3,000 
from  Essur  Sahoy,  which  debt  he  paid  of 
by  borrowing  money  from  Moulvee  Abdool 
Luteef  or  Chowdhry  Wahid  Ali.    This  wit- 
ness, who  was  mookhtear  of  Laek  Ram«  said 
on  cross-examination  he  did  not  remeanber 
what  Laek  Ram  did  actually  with  the  specific 
sums  that  he  borrowed  of  Mukhun.    There 
was  no  evidence  how,  or  for  what  purpose;^ 

the  debts  which  were  said  to  have  been  paid 

off  with  the  borrowed  money  were  cootrscted* 
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Tbe  evidence  is  altogether  insufficient  to 
tablish  a  case  in  which  a  mortgage  by  a 
^er  of  ancestral  property  would  be  binding 
I  bis  sons.  The  judgment  of  the  Sub- 
dtnate  Judge  is  mainly  founded  upon  the 
pGimption  of  facts  of  which  there  was  no 
3^.  It  is,  therefore,  necessary  to  decide 
(»  second  question  whether  the  plaintiffs 
%  entitled  to  a  decree  in  respect  of  the 
ipperty  ^'hich  Laek  Ram  inherited  coUa- 
!^ly. 

In  the  Mitakshara,  Chapter  I.,  section   i, 
erse  3,  heritage  is  said  to  be  of  two  sorts : 
iBObstructed,  or  liable  to  obstruction.    The 
realih  of  the  father  or  paternal  grandfather 
k^comes  the  property  of  his  sons,  or  of  his 
[randsons,  in  right  of  their  being  his  sons  or 
grandsons,  and  that  is  an  inheritance  not  Ha- 
de to  obstruction :  "  But  property  devolves  on 
;>arents  (or  uncles),  brothers,  and  the  rest, 
ijjKsn  the  demise  of  the  owner,  if  there  be 
rio  male  issue ;  and  thus  the  actual  existence 
of  a  son  and  the  survival  of  the  owner  are 
impediments  to  the  succession ;  and  on  their 
ceasing,  the  property  devolves  on  the  succes- 
sor In  right  of  his  being  uncle  or  brother. 
This  is  an  inheritance  subject  to  obstruction." 
Verse  27  of  the   same  section — which  was 
much  relied  upon  in  the  argument  for  the 
appellant,  where  he  says :     "  Therefore,  it  is 
a  settled  point  that  property  in  the  paternal 
or  ancestral  estate  is  by  birth" — must   be 
considered  to  refer  to  inheritance  not  liable  to 
obstruction;  what  is  described  in  verse  3,  as 
becoming  the  property  of  sons  or  grandsons, 
is  in  right  of  their  being  sons  or  grandsons. 
They  do  not   by  birth  acquire  a  right  in 
property  to  the  succession  to  which  by  their 
father  there  is  an  impediment,  and  which 
he    may    never    succeed    to.     Verse    33 
says:    "In   respect  of  the  right  by  birth 
to  the  estate,  paternal  or  ancestral,  we  shall 
ttiention  a  distinction  under  a  subsequent 
text."    In  section    5,    verse    9,   it  is  said : 
**So,  likewise,  the  grandson  has  a  right  of 
prohibition  if  his  unseparated  father  is  making 
a  donation  or  a  sale  of  effects  inherited  from 
l^e  grandfather;    but  he  has   no  right  of 
inheritance  if  the  effects  were  acquired  by 
Ae   father.    On    the    contrary,    he    must 
acquiesce,  because  he  is  dependant."    And 
wse  10  is :    **  Consequently,  the  difference 
w  this :  although  he  has  a  right  by  birth  in 
*^»  father's  and   in  his  grandfather's  pro- 
P^^,  still,  since  he  is  dependant  on  his  father 
"J  J^gard  to  the  paternal  estate,  and  since  the 
I    ^er  has  a  predominant  interest,  as  it  was 
'    Required  by  himself,  the  son  must  acquiesce 
ID  the  father's  disposal  of  his  own  acquired 


property,  but  since  both  have  indiscriminate* 
ly  a  right  in  the  grandfather's  estate,  the 
son  has  a  power  of  interdiction  if  the  father 
be  dissipating  the  property." 

According  to  these  texts,  the  restriction 
upon  the  father's  power  of  alienation  only 
applies  to  the  grandfather's  property.  Verses 
8  and  11  of  the  same  section  confirm  this, 
and  so  also  does  verse  5  of  section  5. 

Doubts  have  been  raised  on  this  question 
by  commentators,  and  the  arguments  on  each 
side  are  stated  in  Colebrooke's  Digest, 
Volume  II.,  Madras  Edition,  page  274,  where 
the  author  is  of  opinion  that  the  rule  of  equal 
dominion  vested  in  father  and  son  only  applies 
where  the  property  has  regularly  descended. 
The  state  of  the  question  is  very  well  stated 
in  West  &  Buhler,  Book  II.,  Introduction, 
page  xix. ;  "  Ancestral  property  as  amongst 
descendants  comprises  property  transmitted 
in  the  direct  male  line  from  a  common 
ancestor,  and  accretions  to  such  property 
made  with  the  aid  of  the  inherited  ancestral 
estate.  Thus,  in  the  case  of-  a  father,  head  of 
a  family,  properly  inherited  from  his  father, 
or  grandfather  is  ancestral  property,  how- 
ever acquired  by  its  previous  possessors.  On 
the  other  hand,  property  inherited  by  him 
from  females,  brothers,  or  collaterals,  or 
directly  from  a  great-great-grandfather, 
appears  to  be  subject  to  the  same  rules  as  if 
self-acquired.  Ancestral  property,  in  fact,  may 
be  said  to  be  co-extensive  with  the  objects  of 
the  apratibandhaddya,  or  '  unobstructed  in« 
heritance.'  The  view,  here  stated,  agrees  with 
that  arrived  at  by  Jaganndtha,  after  a  dis- 
cussion of  the  contrary  doctrines  held  by  other 
lawyers.  This  discussion  itself  shows,  how- 
ever, that  there  is  much  to  be  said  on  both 
sides,  and  the  question  must  be  regarded  as 
one  still  in  controversy." 

What  appears  to  be  the  result  of  the  text 
of  the  Mitakshara  and  the  better  opinion 
among  commentators  is  supported  by  two  deci- 
sions. In  Rayadar  NuUatambi  Chetti,  3 
Madras  High  Court  Reports  455,  it  was  held 
that  a  suit  by  a  son  against  his  father  to 
compel  a  division  of  immoveable  property 
inherited  by  the  latter  from  his  paternal  cousin 
could  not  be  maintained.  And  in  Jowahir 
Singh  V,  Guyan  Sing,  4  Agra  High 
Court  Reports  78,  it  was  held  that  a  son 
cannot  control  his  father's  act  in  respect  of  a 
property,  the  succession  to  which  is  liable  to 
obstruction;  and  it  is  only  in  respect  of 
property  not  liable  to  obstruction  that  the 
wealth  of  the  father  and  grandfather  becomes 
the  property  of  his  sons  or  grandsons  bjr 
virtue  of  birth. 
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We  concur  in  these  decisions.  The  decree 
of  the  Court  below  n)ust  be  reversed  as  to 
two-thirds  of  12^  dams  of  the  property  in 
suit,  and  it  must  be  decreed  that  the  plaintiffs 
do  recover  two-thirds  of  12^  dams  of  the 
property  claimed  in  the  plaint  with  mesne- 
profits  and  costs  of  suit  in  proportion. 

A  similar  decree  will  be  made  in  the  appeal 
No.  41  of  1872  between  the  same  parties, 
where  the  property  in  suit  Is  the  mehal  under 
the  old  settlement,  and  in  appeal  No.  42  of 
1872,  where  the  suit  was  against  another 
purchaser. 

Costs  of  the  appeals  to  be  borne  by  the 
parties  in  proportion. 


The  31st  July  1872. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Divorce  a  vinculo— Limitation  (XIV.  of  1859)— 
Affidavit— Examination  by  Commission— 
Evidence. 

On  Appeal  from   the   Chief  Court  of  ihe 

Punjaub. 

Ijovd  William  Hay 

versus 

Gordon. 

In  an  appeal  brought  by  the  co* respondent  ag^ainst  a 
judgment  of  the  Chief  Court  of  the  Punjauh,  confirm- 
ing a  judg'ment  of  the  Additional  Commissioner  at 
Umballa,  whereby  the  petitioner  had  obtained  a  dissolu- 
tion of  his  marriage  with  his  wife,  on  the  ground  of  her 
adultery  with  co-rehpondent.  who  had  been  ordered  to 
pay  the  costs  of  the  suit  : 

Hkld  that  the  provisions  of  the  Statute  of  Limita- 
tions (XIV.  of  1859)  did  not  apply  to  suits  for  divorce 
a  vinculo : 

Hkld  that  it  would  have  been  desirable  and  proper 
for  the  Chief  Court  to  have  acceded  to  co  respondent's 
application  for  a  commission  to  examine  him,  and  that 
his  general  denial  in  his  affidavit  was  not  equivalent 
to  what  might  have  been  a  circumstantial  denial  or 
explanation  of  the  facts  alleged  against  him  : 

Hkld  that  the  statements  of  the  respondent  were  not 
evidence  against  the  co-respondent : 

Held  that  there  was  no  sufficient  evidence  on  which 
the  decree  could  be  supported,  and  the  Privy  Council 
reversed  so  much  of  it  as  was  appealed  against. 

This  is  an  appeal  brought  by  Lord  Wil- 
Ham  Hay,  the  co-respondent,  against  a  judg- 
ment of  the  Chief  Court  of  the  Punjaub, 
con6rmlng  a  jadgment  of  the  Additional 
Commissioner  at  Umballa,  whereby  Colonel 
Gordon  obtained  a  dissolaiiOn  of  his  marriage 
with  his  wife,  on  the  ground  of  ber  adultery 


with  Lord  William  Hav,  and  Lord  Wi] 
Hay  was  ordered  to  pay  the  costs  of 
suit. 

Before  the  year  1869,  the  Indtaa 
had  only  power  to  decree  divorces  a 
et  ihoro.    The  power  of  the  Court  ol 
vorce  in  this  country  of  granting 
a  vinculo  was  first  introduced  into  Ii 
Act  IV.  of  1869,  which  enacts  that,  sol 
its  provisions,  **  The  High  and  District 
'*  shall,  in  all  suits  and  proceedings 
"  act  and  give  relief  on  principles  mod 
**  which,  in  the  opinion  of  the  said  Cooitt^i 
*'as  nearly  as  may  be  conformable  Id 
"  principles  and  rules  on  which  the  Comti 
*'  Divorce  and  Matrimonial  Causes  in 
"  land  for  the  time  being  acts  and  gives  n 
There  is  a  power  to  make  rules  ajid 
lions  not  inconsistent  with  the  Act  and 
Code  of  Civil  Procedure  in  India.     Bnti 
would  appear  that  no  rules  have  been 
and,  therefore,  the  principles  and  rules 
obtain  in  the  Divorce  Court  in  thb 
are,  as  nearly  as  may  be,  to  be  applied  in 
Power  is  given  to  District  Judges  in  the 
instance  to  hear  divorce  causes,  but 
decrees  are  not  final,  nor  indeed  operatifei 
all,  until  confirmed  by  the  decree  of  the 
Court,     which     is    empowered     to     di 
further  inquiry   to  be  made,  or  addii 
evidence  to  be  taken. 

In  this  case  the  High  Court  was  the 
Court  of  the  Punjaub. 

The  first  question  which  has  been  raised  i 
whether  or  not  the  Statute  of  Limitations  il 
a  bar  to  this  suit?  It  is  argued  that 
cause  of  action  arose  in  1859  or  i86o*wi 
the  acts  of  adultery  are  said  to  have  b( 
committed,  or  at  all  events  in  the  year  i86j 
when  Colonel  Gordon  says  that  the  mis< 
duct  of  his  wife  came  to  his  knowledge 
Act  XIV.  of  1859.  after  prescribing  parti- 
cular terms  of  limitation  for  certain  actions, 
enacts  that,  with  respect  to  all  suits  and  actions 
not  before  specifically  provided  for,  the  term 
of  six  years  shall  apply,  that  is,  six  years 
from  the  time  when  the  cause  of  action 
accrued.  Their  Lordships  are  of  opinion 
that  the  provisions  of  that  Act  do  not  iq>pl7 
to  suits  for  divorce  a  vinculo ^  which,  at  the 
time  when  it  passed,  were  unknown  in  Indift. 
They  are  confirmed  in  the  view  which  tbcf 
have  taken  of  the  intention  of  the  Legislatos 
by.  the  Limitation  Act  which  was  passed  last 
year  (Act  IX.  of  1871),  which  expressly 
enacts  that  its  provisions  shall  not  appif 
to  suits  under  the  Indian  Divorce  Act. 

The  appellant  further  relied  upon  snb* 
stantially  two  grounds :  the  first  was  that 
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tice  had  not  been  done  him  in  this  suit, 
smuch  as  he  ought  to  have  an  opportunity 
being  examined  in  this  country  by  a 
ttmission  ;  and,  secondly,  that,  upon  the 
aeral  merits   of  the  case,  the  decree  was 

Ong- 

Wilh  respect  to  the  first  question,  the 
IteriAl  facts  appear  to  be  these:  The 
lieged  adultery  was  in  the  years  1859  and 
tfo.  The  petitioner  does  not  aver  with 
fj  particularity  at  what  time  in  those  years 
m  acis  of  adultery  were  committed.  Lord 
^^lUam  Hay  left  India  in  1862,  and  h:is 
(Inded  in  Kngland  ever  since.  In  1862 
bloi»el  Gordon  says  he  became  aware  of  his 
ife's  adultery  by  what  he  regarded  as  a 
bnfession  by  her  in  a  certain  letter  which 
nil  be  subsequently  referred  to,  and  that  at 
iat  time  he  endeavoured  to  establish  a  cise 
If  the  examination  of  witnesses  in  India; 
IQI  it  would  appear  that  those  very  witnesses, 
tfho  have  been  now  called  for  him,  at  that 
ttte  either  could  not  or  would  not  give  evi- 
lence  sufficient  to  establish  his  case.  This 
kilt  was  instituted  in  June  1869.  Lord 
WiWiatn  Hay  for  the  first  time  heard  of  it  on 
Reiving  the  summons  in  the  beginning  of 
August  in  that  year.  Upon  that  he  imme- 
4wtety  took,  what  undoubtedly  was,  the  proper 
proceeding,  of  applying  to  an  able  Counsel 
for  his  opinion,  and  that  Counsel  advised  in 
tabstance  that  application  should  be  made  to 
the  Court  in  India  for  further  particulars, 
and  upon  these  particulars  bein^  obtained 
for  a  commission  for  the  examination  of  Lord 
William  Hay. 

Lord    William   Hay,   upon   the    13th    of 
August,  wrote  to  Mr.  Chisholm  at  Simla,  who 
held  a  power  of  attorney  from  him,  enclosing 
a  copy  of  his  Counsel's  opinion,  and  request- 
ing that  an  advocate  might  be  retained  for 
him  to  act  upon  the  instructions  therein  con- 
tained.   It  appears  that  Mr.   Cunningham 
was  so  retained,  but  it  does  not  appear  that 
this  gentleman  acted  in  conformity  with  tho^e 
instructions;  the  reasons  for  his  not  so  acting 
do  not  appear. 

The  cause  was  heard  before  the  Commis- 
sioner of  Umballa  on  the  i8th  and  19th 
November  i86y.  The  Commissioner  pro- 
QouQced  against  Lord  William  Hay,  decree- 
^?  a  dissolution  of  the  marriage  on  the 
Kfoundof  adultery  with  him,  and  condemning 
^«a  \i^  costs.  Lord  William  Hay  states  in 
his  affidavit  that  he  was  not  aware  of  this 

I  ^^*^°  ^"^*^  January  of  the  next  year, 
**70,  when  he  received  a  short  report  of  the 
^^  in  the  Mo/usstlile  newspaper ;  that  he 


then  sent  out  an  affidavit  (which  appears  in 
the  record)  denying  his  guilt,  stating  a 
variety  of  circumstances,  and  among  other 
things  seuing  out  the  opinion  of  Counsel 
above  referred  to.  In  pursuance  of  that 
affidavit,  and  a  petition  which  he  also  sent  to 
India,  it  appears  that  his  Counsel  before  the 
Chief  Court  of  the  Punjaub,  Mr.  Plowden, 
upon  the  19th  of  May,  presented  a  petition 
to  that  Court  containing  various  grounds  of 
defence,  and  stating  this  among  other  things : 
''  The  co-respondent  is,  and  always  has  been, 
'*  willing  to  tender  himself  as  a  witness  in 
''the  case,  and  prays  that,  if  the  petition  be 
''  not  otherwise  dismissed  as  against  him,  his 
"evidence  may  be  taken  by  commission/' 
Upon  the  hearing  of  the  cause  before  the 
Chief  Court  of  the  Punjaub  in  July  1870, 
the  Court  declined  to  comply  with  this  re* 
quest  on  these  grounds ;  they  say  :  "  We  see 
"  no  likelihood  of  any  sort  of  advantageous 
'^  result  from  the  issue  of  a  commission.  We 
**  have  Lord  William  Hay's  positive  denial 
*'on  oath  on  the  record,  and  though  we 
'^should  be  anxious  to  offer  a  litigant  so 
''circumstanced  every  possible  facility  and 
''  indulgence  in  the  hearing  of  the  case,  it  is 
^'  not,  we  think,  necessary,  and  would  not, 
''  therefore,  be  expedient  now,  at  the  last 
*'  moment,  to  re-open  the  proceedings  by  the 
''  grant  of  a  commission  which  could  scarcely 
"  bring  any  new  fact  before  us.  would  place 
**  Lord  William  Hay's  disavowal  in  no  strong- 
''er  a  light,  and  would  postpone  the  relief 
"prayed  for;''  and  the  Court  subsequently 
make  this  observation  :  "With  regard  to  the 
"co-respondent,  we  have  further  to  remark 
"that  his  explanation  of  his  proceedings  is 
"  not,  in  our  opinion,  satisfactory,  and  that 
"  we  cannot  regard  the  course  which  he  has 
"pursued  as  in  any  degree  adequate  to  the 
"  gravity  of  the  occasion,  or  as  indicating  a 
"serious  intention  to  resist  the  present 
"proceedings." 

Their  Lordships  are  not  able  to  agree  with 
the  Chief  Court  that  Lord  William  Hay's 
general  denial  in  the  affidavit  is  at  all 
equivalent  to  what  would,  or  might  have  been, 
a  circumstantial  denial  by  him  of  the  facts 
stated  by  the  witnesses,  or  an  explanation  of 
these  facts,  upon  an  examination  by  a 
commission ;  and  they  are  also  unable  to 
agree  with  the  Chief  Court  in  the  remark 
that  they  cannot  regard  the  course  pursued 
by  him  as  adequate  to  the  gravity  of  the 
occasion,  or  as  indicating  a  serious  intention 
to  resist  the  proceedings.  Their  Lordships 
see  no  reason  to  doubt  that  Lord  William 
Hay  has  all  along  seriously  and  earnestly 
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desired  to  resist  these  proceedings  to  the  best 
of  his  ability. 

Upon  this  part  of  the  case,  their  Lordships 
have  come  to  the  conclusion  that  it  would 
have  been  desirable  and  proper,  under  all  the 
circumstances,  to  accede  to  Lord  William 
Hay's  application  for  a  commission  to 
examine  him. 

But  their  T^rdships  do  not  rest  their 
decision  upon  this.ground.  After  giving  the 
whole  case  their  best  consideration,  they 
have  come  to  the  conclusion  that  there  is  no 
sufficient  evidence  upon  which  this  decree 
against  I/>rd  William  Hay  can  be  supported. 

In  their  Lordships'  opinion,  the  evidence 
against  Lord  William  Hay  is  entirely  that  of 
the  native  witnesses.  Before  coming  to  this, 
however,  it  is  well  to  make  an  observation 
upon  other  evidence  which  was  admitted  in 
the  case,  and  which  undoubtedly  was 
admissible  as  against  the  respondent  Mrs. 
Gordon,  viz.^  her  own  confessions,  or  what 
are  contended  to  have  been  her  own  con- 
fessions. As  far  as  the  correspondence  is 
concerned,  the  only  passage  which,  in  any 
way,  bears  upon  her  relations  with  Lord 
William  Hay  is  the  following  in  letter  H, 
which  must  have  been  written  somewhere 
about  April  1862  from  England  to  her  hus- 
band then  in  India  :  '*  I  have  your  letters  as 
"  to  what  occurred  at  Simla.  Herbert  always 
"  told  me  that  you  knew  of  it,  and  did  not 
"  care.  Lord  William  Hay  told  me  the  same 
"  thing.  Herbert  always  told  me  that  Emily 
"  knew  of  it,  and  I  firmly  believe  that  both 
*^ you  and  she  didy  What  she  is  writing 
about  here  is  clearly  misconduct  of  her  own, 
and  it  may  be  assumed  to  l)e  adultery  with  a 
gentleman  at  Simla,  referred  to  by  the  name 
of  Herbert.  It  appears  that  the  person  here 
designated  as  "  Herbert "  told  her  that  her 
husband  knew  of  this  adultery,  and  did  not 
care.  She  also  says : "  Lord  William  Hay  told 
roe  the  same  thing."  It  appears  to  their 
Lordships  that  the  view  taken  of  this  ex- 
pression in  her  letter  by  the  Court  above,  is 
more  correct  than  that  taken  by  the  Court 
below,  viz.y  that  it  does  not  amount  to  a  con- 
fession on  her  part  of  any  adulterous  inter- 
course with  Lord  William  Hay,  but  merely 
to  a  statement  of  a  conversation  with  him 
on  the  subject  of  her  misconduct  wiih  an- 
other person,  and  her  husband's  supposed 
sentiments  regarding  it. 

On  this  part  of  the  case — the  lady's  con- 
fessions— a  Mrs.  Byrne  is  called,  who  lives 
at  Simla,  and  whose  house  Mrs.  Gordon 
rented.  This  lady  is  the  grandmother  of  a 
Mr.  Johnson,  who  was  retained  in  this  case 


to  get  up  the  evtdeoce  on  the  part  <tf 
Gordon,  and  she  does  speak  to  a  oobd 
tlon  from   Mrs.  Gordon  which  would 
doubtedly  lead  to  the  inference  that  she 
committed  adultery  with  Lord  Witttaoi 
It  is  certainly  somewhat  remafkid>le,  a 
been  forcibly  remarked  by  Dr.  Deaoe, 
lady  should,  if  the  statement  be  correct 
have  communicated  it  in  1861  U> 
Gordon,  who  was  then  attempting  to 
sufficient  evidence  to  obtain  a  divorce,  as 
Byrne  must  probably  have  well  kooanL 

Their  Lordships  have  thought  it 
to  say  a  word  upon   this  part  of  the 
although  no  statements    of  Mrs. 
written  or  verbal,  are,  according  to  weU- 
principles  of  law,   admissible  against 
William   Hay;   and  they  now  refer  t0 
only  evidence  against  him,  which  Is  tfatt 
the  native  witnesses.     Without  goto; 
that  evidence  in  detail,  it  may  be  enoegli 
say  that  part  of  it  is  simply  hearsay,  ftad 
an  extremely  unsatisfactory  and  loose 
ter,  to  say  the  least  of  it,  such  as  thtf 
"  Boonah,"  who  speaks  of  having  sees 
horse  tied  up  near  Mrs.  Gordon's  faoeie 
1 2  o'clock  at  night,  which  she  heoni 
some  grooms  was  the  horse  of  Lord  Wiffitf^ 
Hay,  those  grooms  not  being  called.    Thai 
is  evidence  of  Lord   William   Hay 
to  the  house  on  a  good  many  occasions* 
dining  there  very  frequently,  but  that  is  lA 
evidence  which,  if  taken  alone,  woaidat  st 
lead  to  the  inference  of  adultery.    There  k 
the  evidence  of  a  jampan-bearer  to  the  effect 
that,  on  three  occasions,  he,  together  witii 
other  bearers  (it  appears  there  would  be  foir 
bearers  of  the  jampan),  took  Mrs.  Gofdoo  (ft 
Lord  William  Hay's  houseabout  8or9o'cbck 
at  night ;  it  does  not  appear  at  what  time  in  the 
year.     According  to  his  account,  the  jampae* 
bearers  and  the  jampan  remainedoatside^  visi- 
ble to  all  persons  who   might  be  passing, 
which  would  not  point  to  the  conclu^on  that 
the  visits  were  of  an  adulterous,  or  even  of  a 
clandestine  character.     Further,  there  is  the 
evidence  of  a  man  of  the  name  of  Torab, 
who  had  been  in  the  service  of  Colonel  Gor- 
don from  the  year  1 856  down  to  the  preseat 
time,  and  this  is  the  only  witness  who  speab 
of  any  familiarities  between  Lord  Williafi 
and  Mrs.  Gordon.    His  statement  is  to  tbfe 
effect  that  Lord   William    Hay  freqaeniiy 
came  to  Mrs.  Gc^-don's  when  her  hasbaad 
was  absent  (indeed  her  husband  does  flot 
seem  to  have  been  much  at  Simla) ;  that  Lord 
William  came  to  dinner  two  or  three  times 
a  week,  sometimes  in  company,  sometinei 
alone,  and  the  witness  goes  on  to  say  tliat 
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he    ^vould  take  away  the  coffee,  Mrs. 
Lott     and  Lord  William  Hay  would   be 
kg   on    a  sofa  together,  he  with  his  arm 
Id    her   waist.     This   witness  appeals  in 
inmatlon  of  his  statements  to  the  evidence 
ayah  of  the   name  of    Peerun,   who, 
It  supposed  to  h^ve  witnessed  the  same 
|liarity^  still  was  constantly  In  the  house, 
would  of  course  perfectly   well  know 
ther   Lord  William  Hay  was  there   fre- 
itly  or  not.     Torab  says  that  the   ayah 
aware  of  the  frequency  of  Lord  William 
'^s  visits,  and  of  the  familiarity  between 
^  William  Hay  and  Mrs.  G3rdon,and  that 
id  the  ayah  were  in  the  habit  of  discussing 
:ether,  and  both  of  them  discussing  it 
Mr3.   Byrne,     He   also  states  that   in 
year  1862,  when  he  was  in  Colonel  Gor- 
l's  service,  upon  Colonel  Gordon  question- 
him    concerning  the  facts  to  which  he 
then  deposing,  he  denied  all  knowledge 
^hena  ;   he  adds :  "  Last  year  Colonel  Gor- 
gave  me  great  encouragement "  (dilasa 
llVie   native  word)   *' to  speak  the  truth, 
[nd  promised  to  forgive  me  everything  if 
would ;  then  I  told  the  sahib." 
'he  ayah  Peerun,  upon  being  called,  con- 
[diets  the  evidence  of  Torab;   and  is,  in 
a    witness  in   favor  of   Lord  William 
ly.    She,  instead  of  confirming  the  account 
lich  Torab  had  given  as  to  Lord  William 
ly's  frequent  visits  and  his  intimacy  with 
|rs.  Gordon,   says  this:  "I   was  in  Mrs. 
>rdon's   service  about  nine  years   ago. 
^now  of   nothing  between  her  and  Lord 
^ViUiam   Hay.      He  only   called  on   her 
rice   to   my   knowledge ; "   this    entirely 
recs  wiih  Lord  William  Hay's  own  account 
his  affidavit,  where  he  says  that  he  only 
Uled  twice  upon  Mrs.  Gordon ;  one  of  his 
isits  being  to  a  certain  extent  on  a  matter 
of  business,  and  that  he  dined  once  in  the 
liDuse  of  Colonel  Gordon.     She  does  speak, 
and  so  does  one  other  witness,  to  an  occur- 
rence   certainly    somewhat     extraordinary, 
w«.,  Mrs.  Gordon  going  to  Lord  William 
Hay's  house  at  night,  or  late  in  the  evening, 
breaking  some  of  his  windows,  and  cutting 
some  creepers  outside  the  house.     Pursoo, 
the  other  witness  who  speaks  to  this  trans- 
action, represents  that  Lord   William  Hay 
declined  to  have  anything  to  say  to  her. 
He  says:  '' I  told  the  sahib;  he  said, '  If  she 
"  won't  go,  send  for  the  guard,'  as  she  was 
**  dnink,  and  might  strike  me  with  the  knife. 
^  1  persuaded  her  to  go  home."  That  is  all  we 
kiMW  of  that  transaction,  which  certainly 
appears  to  their  Lordships  to  be    no  evi- 
dence of  adultery. 

VolXVIII. 


It  has  been  already  said  that  their  Lord- 
ships are  of  opinion  that  the  only  evidence 
against  Lord  William  Hay  was  that  of  the 
native  witnesses.  It  is  true  that  the  Chief 
Court  does  speak  of  that  evidence  as 
being  corroborated  in  one  highly  important 
particular  by  Mr.  Johnson,  the  gentleman 
who  was  employed  to  get  up  the  case.  But 
their  Lordships  do  not  take  the  same  view 
of  the  evidence  of  Mr.  Johnson.  The  pas- 
sage to  which  the  Chief  Court  refers  would 
appear  to  be  this :  '*  One  morning  I  was 
(  "  taking  my  early  ride  about  7  or  7-30.  I 
"saw  Mrs.  Gordon  coming  down  the 
"steps  which  lead  out  of  Liitlewood;  the 
"  ayah  was  with  her.  I  passed  close  to  her, 
"  but  did  not  speak ;  her  hair  was  hanging 
"  down."  It  does  not  appear  to  their  Lord- 
ships that  the  fact  of  Mr.  Johnson  meeting  this 
lady  between  7  and  8  o'clock  in  the  morning  in 
company  with  a  maid  walking  down  steps, 
which  would  seem  to  be  public  ones,  leading, 
it  is  true,  to  Lord  William  Hay's  house,  but 
also  to  other  places,  does  afford  any  corrobo^ 
rative  evidence  which  can  be  relied  on  of  the 
statements  of  the  native  witnesses. 

The  case,  therefore,  in  their  Lordships' 
view,  as  far  as  Lord  William  Hay  is  con- 
cerned, resolves  itself  into  this:  The  only 
part  of  the  evidence  of  any  importance  is 
that  of  a  native  servant,  who  in  1863  denied 
all  knowledge  of  what  he  asserted  in  1869, 
and  this  servant  is  contradicted  by  a  fellow- 
servant  whom  he  vouches. 

Lord  William  Hay  must  be  taken,  as  the 
Chief  Court  of  the  Punjab  properly  as- 
sumes, to  have  given  a  general  denial  of  the 
truth  of  this  evidence ;  if  that  denial  has 
not  been  specific,  and  has  not  been  tested  by 
cross-examination,  the  fault,  having  regard 
to  his  desire  to  be  examined  on  commission, 
cannot  be  regarded  as  his. 

Under  these  circumstances,  their  Lord« 
ships  have  come  to  the  conclusion  that  this 
decree  cannot  be  maintained. 

Their  Lordships  are  not  unmindful  that 
they  have,  on  more  than  one  occasion,  laid  it 
down  as  a  general  rule,  subject  to  possible 
exceptions,  that  they  would  not  reverse  the 
current  findings  of  two  Courts  on  a  question ' 
of  fact.  But  they  consider  that  the  circum* 
stances  of  this  case  are  of  so  peculiar  a  cha« 
racter  as  to  take  it  out  of  the  scope  of  that 
general  rule.  They  are  dealing  with  a  juris- 
diction of  an  important  and  delicate  charac- 
ter, new  to  the  Courts  of  India.  This  ia 
certainly  the  first  case  which  has  come  before 
their  Lordships,  and  probably  not  many  suits 
of  this  description  have  been  tried  in  Indiat 
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It  is  to  be  observed  that,  in  this  case,  it  can 
scarcely  be  said  that  there  have  been  two 
separate  jadgments,  inasmuch  as  the  Legisla- 
ture has  not  thought  it  safe  to  entrust  the 
Court  below  with  the  power  of  pronouncing 
decisions  which  would  be  binding  if  not 
appealed  against,  but  have  made  these  deci- 
sions operative  only  on  confirmation  by  the 
Hi^h  Court,  whose  confirmatory  judgment 
is  practically  the  judgment  in  the  suit.  It 
is  further  to  be  observed  that  the  Court  be- 
low was  clearly  wrong  in  accepting  as  evi- 
dence against  Lord  William  Hay  the  state- 
ments of  Mrs.  Gordon,  and  regarding  those 
statements  as  confirming  the  credibility  of 
the  evidence  of  the  native  witnesses  against 
him.  It  is  true  that  the  Chief  Court  distin- 
guishes between  the  evidence  which  was 
admissible  as  against  the  respondent  and  that 
which  was  admissible  as  against  the  co-re- 
spond ent.  At  the  same  time  they  attach  a 
good  deal  of  importance  to  the  finding  of  the 
Judge  below  upon  the  credibility  of  the  native 
witnesses,  based  as  that  finding  was  in  a  great 
measure  upon  evidence  not  admissible. 

For  these  reasons,  their  Lordships  have 
come  to  the  conclusion  that  it  is  not  one  of  the 
cases  to  which  the  ordinary  rule  above  men- 
tioned should  be  applied. 

Their  Lordships  will,  therefore,  humbly 
advise  Her  Majesty  to  allow  this  appeal,  and 
to  reverse  so  much  of  the  decree  of  the 
Chief  Court  of  the  Punjab  as  is  appealed 
against,  and  that,  in  lieu  thereof,  the  suit  be 
dismissed  as  against  Lord  William  Hay, 
with  the  costs  in  the  Courts  below,  and  the 
costs  of  this  appeal. 


The  17th  September  1872. 

Present: 

The  Hon'ble  F.  fi.  Kemp  and  C.  Pontifex, 

Judges, 

Jurifldiction—Contract— Act  Xl.  of  1865.  aL  6— 
Special  Appeal— Act  XXIII.  of  z86i,  s..6,  d.  4. 

Case  No.  315  of  1872. 

Special  Appeal  from  a  decision  passed  by  Ike 
Subordinate  Judge  of  East  Burdwan^ 
dated  the  2gth  September  iSyi^  affirming  a 

.  decision  of  the  Moonsiff  of  Suleemabad^ 

.  dated  the  ist  July  jSji, 

Wuzecr  Mullick  Sh-car  (Plaintiff),  Appellant^ 

versus 
Nitumbinee  Debee  (Defendant),  Respondent. 


Baboo  Boykuntnath  Pal  and  Moulvte  St 
Murhumut  Hossein  for  Appellant. 

Baboo  Bama  Churn  Bamrjee  for 
Respondent. 

Plaintiff  took  a  lease  from  defendant  and  a  bakij> 
setting  forth  a  certain  sum  (Rs.  473-10)  as  doc  fct 
tenants  on  account  of  rent,  and*  on  the  faith  of  iSm 
jaee^  paid  that  sum  to  the  defendant.  ^  He  tha 
the  tenants  for  the  same,  and  was  met  with  pleas, 
of  payment  to  the  defendant,  or  of  pajrmeots  by 
ment  for  the  defendant's  debts.    He  then  sued 
ant  for  a  refund  : 

Held  that  the  claim  was  for  money  due  uoder  u\ 
implied  contract  for  the  re-payment  of  a  sum  mks\ 
Rs.  500,  and  cognizable  by  a  Small  Cause  Omrt  mdw 
Act  XI.  of  1865,  s.  6,  and  that  the  case  fell  under  Adl 
XXIII.  of  ii{6i,  s.  6,  cl.  4,  and  no  special  appeal  «aBll| 
lie. 

KemPt  y, — We  think  that  the  preli  minify 
objection  taken  by  the  pleader  for  the  special 
respondent  must  prevail.  This  is  a  suit  11 
recover  a  sum  of  Rs.  473-10  and  a  fractioa 
from  the  defendant  under  the  following  cir- 
cumstances. It  is  stated  in  the  plaim  tiut 
the  plaintiff  took  a  lease  from  the  defendnt, 
and  that  the  defendant  gave  him  a  baJtyaii,\ 
setting  forth  the  sum  of  Rs.  473-10  as  diie| 
for  rent  from  the  tenants  of  the  propenx 
leased;  that,  on  the  faiih  of  that  bakij^ee^ 
the  plaintiff  paid  to  the  defendant  Rs.  473-10 
in  two  instalments.  The  plaintiff  then  sii»i 
the  ryots  to  recover  the  sums  due  by  thea 
according  to  the  bakijaee,  but  was  met  by 
the  ryots  with  pleas,  either  of  payment  to  tbe 
defendant,  or  of  payments  by  assignment  for 
the  defendant's  debts.  The  suit,  therefore, 
was  for  a  refund  of  this  money. 

It  is  now  contended  that  under  section  27, 
Act  XXIII.  of  1 86 1,  no  special  appeal  wili 
lie  against  this  decision,  the  amount  claimed 
being  under  Rs.  500,  and  the  suit  being  one 
of  a  nature  cognizable  by  the  Small  Caase 
Court  under  Act  XI.  of  1865. 

We  think  it  very  clear  that  such  is  tfae 
case.  Under  section  6,  Act  XL  of  1865, 
suits  for  money  due  under  a  contract  or  for 
damages,  &c.,  where  the  demand  does  not 
exceed  in  amount  the  sum  of  Rs.  500,  are 
cognizable  by  the  Court  of  Small  Caases. 
Now,  this  is  clearly  a  claim  for  money  doe 
under  an  implied  contract  for  the  re-pajmeol 
of  Rs.  473- iOi  on  the  ground  that  Uiat  sum 
was  not  recoverable  from  the  defendant's 
tenants.  It  was,  therefore,  clearly  a  case 
falling  under  clause  4,  section  6,  Act  XXIII. 
of  1 86 1,  and  the  appeal  must  be  dismissed 
with  costs. 
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The  17th  September  1872. 

Present : 

Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
,  and  the  Hon'ble  W.  Ainslie,  Judge. 


Iiycient  Documents— English  Rule  of  Law— Its 
Applicability  to  this  Country —Admissions— 
oppel. 


Zcgular  Appeals  from  a  decision  passed 
hy  the  Subordinate  Judge  of  Sarun, 
titzJed  the  jrst  December  i8yo. 

Case  No.  71  of  1871. 

hAussamut  Phool  Bibee  and  others  (some  of 
the  Defendants),  Appellants^ 

versus 

Goor  Surun  Doss  and  another  (Plaintiffs), 

Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Afr,  R,  T.  Allan  and  Baboo  Sreenath  Doss 

for  Respondents. 

Case  No.  75  of  187 1. 

Mossamat  Luteefoonissa  (one  of  the  Defend- 
ants), Appellant^ 

versus 

Goor  Sarun  Doss  and  another  (Plaintiffs), 

Respondents, 

Mr,  C  Gregory  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Sreenath  Doss 

for  Respondents. 

The  English  rulje  that  a  document  more  than  3d  years 
old,  if  free  from  suspicion  of  dishonesty,  may  be 
admitted  as  evidence  without  proof  of  the  execution  or 
writhig  was  held  to  be  founded  on  a  reason  which  had 
less  weight  in  this  country,  where  less  credit  should  be 
given  to  ancient  documents  which  are  unsupported  by 
anj  evidence  that  might  free  them  from  a  suspicion  of 
bemg  false  or  fabricated.  Even  in  England,  such  evi- 
dence unsupported  was  held  to  be  of  very  little  weight. 
Accordingly  it  was  not  allowed  to  prevail  here  in  a  case 
in  which  there  was  other  evidence  inconsistent  with  the 
title  which  those  documents  professed  to  create. 

Where  a  defendant  seeks  to  make  use  of  statements 
which  have  been  put  in  evidence,  and  to  treat  them  as 
admissions  by  the  plaintiff  who  put  them  in,  it  is  com- 
petent for  the  plaintiff  to  show  the  real  nature  of  the 
transaction  to  which  they  relate,  and  to  get  rid  of  the 
^ect  of  the  apparent  admissions. 

Couchy  C,J, — The  plaintiff  is  the  par- 
chaser  from  one  Asgur  All  of  the  entire 
ay  ma  mehal  Mukdoompore  Hubeeb  alias 
Kowaree,  with  the  exception  of  56  beeghas  of 
I  land,  under  a  conveyance  dated  1 7th  Septem- 
'  ber  1867,  which  purports  to  have  been  exe- 
cuted for  a  consideration  of  Rs.  38,5cx). 


This  village  was  granted  as  an  ayma  by 
the  Emperor  Mahomed  Shah  in  1724  A.  D,, 
under  a  sunnud  of  the  nth  Zilhij  of  the 
seventh  year  of  his  reign,  to  Shaikh  Khissal- 
ooddeen  and  Shaikh  Bhola.  This  sunnud 
is  not  on  the  record,  but  the  originals  of  two 
firmans  of  the  24th  Zilhij  and  1 5th  Mohurrum 
of  that  year  have  been  put  in  by  the  plaintiff. 
It  is  alleged  that,  in  the  tenth  year  of  the 
reign  of  the  same  Emperor  (1727)*  a  grant 
was  made  to  the  same  persons  of  moozah 
Kelee  (in  Zillah  Tirhoot),  and  the  plaintiff 
has  put  in  copies  of  two  papers  relating  to 
this  estate  under  the  seal  of  Cazee  Meer 
Mahomed  Ameen. 

It  is  said  that  Shaikh  Khissalooddeen  and 
Shaikh  Bhola,  also  called  TaibooUah,  made 
an  arrangement  between  themselves  by  which 
the  former  took  the  whole  of  mouzah  K^lee 
to  himself,  and  the  latter  took  the  whole  of 
Mukdoompore  Hubeeb  to  himself.  This 
allegation  is  supported  by  a  written  instru- 
ment dated  15th  Rubee-ool-awul  1144  H„ 
corresponding  to  the  English  year  1731,  pur- 
porting to  be  a  declaration  made  by  Khissal- 
ooddeen in  the  presence  of,  and  reduced  to 
writing  by,  a  Cazee.  ^ 

The  plaintiff's  next  documents  are  intended 
to  show  that  this  properly,  mouzah  Muk- 
doompore Hubeeb,  was  dealt  with  by  Bhola 
and  his  successors  as  wholly  their  own,  and 
free  from  any  claim  on  the  part  of  the  heirs 
of  Khissalooddeen. 

First,  there  is  a  conveyance  in  lieu  of 
dower,  dated  27th  March  1764,  by  Shaikh 
TaibooUah  to  his  wife  Bebee  Fahmcedab, 
of  the  whole  of  this  village  (which  it  will  be 
convenient  to  call  by  its  shorter  name  Kow- 
aree) with  other  properties. 

Next,  there  is  a  deed  of  gift  by  Bebee 
Fahmeedah,  dated  6th  February  1782,  to 
her  two  daughters-in-law,  Bebee  Kureemun 
(or  Kuroowun)  and  Bebee  Hingun,  by  which 
she  gave  them  a  half  of  one-half  of  mouzah 
Kowaree  and  other  properties.  In  this  docu- 
ment Fahmeedah  describes  herself  as  holding 
the  whole  of  certain  lands  in  Bagh  Tej  Khnn, 
&c.,  and  a  moiety  of  mouzah  Kowaree  under 
a  gift  made  by  TaibooUah. 

The  next  exhibit  is  a  deed  of  gift  by  the 
same  Fahmeedah  to  her  grandson  Taleb  AH, 
dated  16th  December  1784,  of  one-half  of 
mouzah  Kowaree  and  other  lands.  In  this 
document  Fahmeedah  speaks  of  herself  as 
holding -under  the  conveyance  of  24th  Match 
1764,  in  lieu  of  dower,  executed  by  her 
husband  TaibooUah,  and  again  recites  that, 
up  to  date  of  execution  of  the  deed,  she  was 
I  in  possession  of  the  entire  lands  of  Bagh 
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Tej  Khan  and  of  one  moiety  of  the  ay  ma 
estate  Makowaree. 

Both  these  deeds  bearing  Fahmeedah's 
name  are  to  some  extent  inconsistent  with 
the  conveyance  by  Taiboollah,  and  the  second 
deed  is  inconsistent  with,  and  entirely  ignores, 
the  first.  It  is  not  possible  to  explain  the 
discrepancy  by  showing  that,  as  Fahmeedah 
took  16  annas  of  raouzah  Kowaree  from 
Taiboollah,  she  might  have  described  her- 
self in  each  deed  as  owner  of  so  much  as  she 
was  then  dealing  with — for  this  is  not  what 
she  has  done ;  at  least  if,  as  is  possible,  she 
has  done  so  in  the  second  case  (the  gift  to 
Taleb  Ali),  shecepalnly  did  not  do  so  in  the 
first  (the  gift  to  the  daughters-in-law). 
There  appears  to  be  no  reason  why  there 
should  be  any  variation  in  the  mode  of  de- 
scription adopted  in  the  two  deeds,  and  it  is 
difficult  to  conceive  why,  if  she  was  really 
proprietor  of  the  entire  mouzah  Kowaree, 
she  should  not  have  said  so  in  the  first  deed, 
and  have  given  a  fourth  part  of  the  whole, 
instead  of  describing  herself  as  proprietor  of 
the  half,  and  giving  a  half  of  that  half. 
But,  looking  at  the  other  gifts  contained  in 
these  de«ds,  it  is  evident  that  Fahmeedah 
was  not  merely  describing  herself  with  re- 
ference to  what  she  was  then  dealing  with, 
although  she  might  actually  be  owner  of  a 
larger  share;  but  that  she  was  setting  out 
her  whole  title.  If  we  can  explain  her 
speaking  of  herself  in  1784  as  proprietor 
of  half  of  Kowaree,  notwithstanding  the 
gift  of  1782  and  the  recital  in  that  deed,  we 
cannot  possibly  do  so  in  the  case  of  Bagh 
Tej  Khan.  To  hold  her  to  have  been  pro- 
prietor of  anything  in  this  village  in  1784. 
we  must  hold  that  the  first  gift  of  i78i 
had  never  taken  effect ;  but  plaintiff  relies 
upon  it  as  having  taken  effect,  and  there  is 
not  even  a  suggestion  that  one  pan  was 
operative,  and  the  rest  inoperative.  So  that 
finding  that  Fahmeedah  siill  describes  her- 
self as  proprietor  in  Bigh  Tej  Khan  of  that 
which  she  had  given  away  in  its  entirely, 
it  seems  to  us  that  we  must  take  it  that  she 
had  no  intention  of  describing  herself  as 
proprietor  in  Kowaree  of  anything  less  than 
the  maximum  share  which  she  had  ever  held. 
This  description,  no  doubt,  is  inconsistent 
with  the  terms  of  the  conveyance  of  1764 
by  Taiboollah,  but  the  result  is,  in  our  opinion, 
that  we  ought  rather  to  hold  that  Taiboollah 
professed  to  convey  more  than  he  "had  (and 
remembering  that  this  was  a  transaction  be- 
tween husband  and  wife,  which  is  frequently 
a  mere  blind  for  third  parties,  this  would  be 
by  no  means  surprising),  or  that  between 


1764  and  1782,  Fahmeedah  had  alloacd 
portion  to  go  oat  of  her  hands,  tku 
that  she  actually  held  double  the  q 
that  she  mentioned  in  the  two  deeds. 

Next,   we  come    to   a    docanaent 
purports  to  record  the  sale,  or.  as  U  ii 
the  gift  for  a  consideration,   of  the  2 
share    which    Bebee    Hingan    took 
Fahmeedah's  gift  of  1782,  by  the  said 
gun,  to  Taleb  Ali.    This  is  dated  5ih  J 
aryi79i. 

The  preceding  deeds  are  not  proved  ^ 
any  direct  evidence.  Plain  tiff  relies  on  thnr 
antiquity,  and  on  the  fact  that  they  wdij^ 
certainly  produced  before  the  resampii% 
officer  in  1834,  if  not  before-  J 

The  plaintiff  has  thus  far  shown  his  ii^ 
to  10  annas  of  the  estate  ;  he  then  claimsfa 
Taleb  All's  2  annas  by  inheritance  fronlpi 
mother  Kureemun,  to  whom  FahmeedahU 
given  2  annas  in  1782.  It  may  be  remaiitp 
in  passing  that  Kureemun  had  two  soiBttI 
two  daughters,  as  shown  by  the  pedig^ 
put  in  on  either  side,  and  it  is  not  sti^^ 
how  the  whole  2  annas  could  have  come  to 
the  one  son  to  the  exclusion  of  the  otiier 
three  children.  j 

This  accounts  for  1 2  annas,  but  the  otkr  | 
4  annas  is  not  yet  accounted  for.    The  plaal 
sets  out  that,  "on  the  2nd  Suffur  "9^8. 
**(i784).   Mussamut    Fahmeedah  excaurf 
"  a  deed  of  gift  bestowing  8  annas  d  ^ 
"aforesaid    mouzah    upon    her    grandson,  ^ 
"Shaikh  Taleb  Ali,   son  of  Shah  Usbnf 
"  Zuraun,and  made  over  2  annas  to  MussamJ 
"  Kureemun-nissa,  alias  Kuroowun,  widow  a 
"  Shah  Ushruff  Zumun,  her  son,  and  2  anias 
"to  Mussamut  Uingun,  widow  of  Noor  Aii, 
"her  son,  and  14  beeghas  to  each  of  ^ 
"  fourdau^hters,  Bebee  Sundul,  B:;bee  H/atee, 
"  Bebee  Peerun,  and  Bebee  Dhoobun/' No», 
passing  over  the  fact  that  the  gifts  to  Kojce- 
mun    and    Hingun    preceded    the  gift  to 
Taleb  Ali  by  very  nearly  two  years,  aod 
that  there  is  nothing  to  show  the  time  and 
manner  of  the  gifts  of  14  beeghas  to  each 
daughter,  although  all  these  tTznsstcUODS  u^ 
here  brought  together  as  if  they  were  coo- 
temporaneous,  we  wish  to  call  attention  to  a 
peculiarity  in  the  language  used.   Kureemnfi 
and  Hingun  are  described  as  the  loidotpsa 
Fahmeedah's  two  sons,  to  whom  she  ma^e 
the  gifts  of  2  annas  each :  thus  clearly  inc 
two  sons  died  before  their  mother,  but  we 
plaint  immediately  goes  on  to  speak  of  twin 
as  surviving  her,  in  the  foHowng  worfls . 
"  The  remaining   land  of  the  4-anna  snnc 
"(/•.  e.,  after  deducting  4  x  i4=56becgn»J 
''devolved    by    right    of   inheritance  npon 
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Sbah  Ushruf!  Zumun  and  Noor  Ali,  her 
BonSy  and  in  genealogical  succession  passed 
lo  the  vendor  Shaikh  Usghur  Ali." 

Here  we  have  a  statement  which  is  not 
tAf  wholly  inconsistent  with  that  which 
^mediately  precedes  it,  but  we  have  further 
b  entire  failure  to  attempt  to  account  for 
SC  exclusion  from  inheritance  of  the  four 
Nliighters  of  Fahmeedah. 

At  this   point  it  will  be  convenient  to  refer 
p  the  allotments  of  id  beeghas  each  said 
b  have   betfn  made  bv  Fahmeedah  to  her 
laughters.       As  already  observed,  there  is 
io  written  instrument  of  gift,  and  it  is  assert- 
kl  by  the  present  appellants  that  there  never 
vas  such  a  gift,  but  that  the  four  daughters 
book  by  inheritance  i  anna  each  out  of  the 
B  annas,  which  formed  the  estate  of  their 
inother.     On  this  point,  we  have  the  evi- 
ifence  of  a  petition  filed  on  12th  September 
^834  by  Taleb  AH  in  the  Resumption  Offi- 
cer's  Court,   in   which   he    distinctly    says 
'ttuSiX  Fahmeedah  gave   i    anna  to  each  of 
-ber  four  daughters.     This  petition  was  put 
'm  by  the  plaintiff  in  this  case,  and  appears 
•to  us  to  be  evidence  of  the  strongest  charac- 
ter, and  to  show  beyond  a  doubt  that  plaint- 
iffs claim  must  be  limited  to  1 2  annas  at  the 
utmost,  if  he  can  get  even  that.      It  will 
also  be  observed  that,  in  another  place,  viz., 
Taleb  AH's  petition  of  29th  May  1829  re- 
ferred to  another  document  put  in  by  the 
plaintiff,  we  find  him  describing  the  4  annas' 
share  of  Mussamuts  Kureemun  and  Hingun 
as  a  specific  quantity  of  56  beeghas,  and, 
further  that,  in  the  plaint,  no  boundaries  of 
the  excluded  lands  are  given ;  and  that  it 
would  be   impossible,  on  the  evidence,  to 
frame  a  decree  capable  of  execution,  as  no 
one  can  say  where  these  56  beeghas  are  to  be 
Uken. 

The  decree  of,  the  Principal  Sudder  Ameen 
of  Sarun,   dated    17th   August    1852    (con- 
firmed ^Y  the  Sudder  Court  on  27th  April 
^^54)1  in  Imam  Buksh's  suit  against  Fazul 
All    and    Usghur  Ali,    for    4    gundas    of 
mouzah  Kowaree  by  purchase  from  Waris 
Ali,  has  been  relied   on   as  showing  that 
Bebee    Hyaiee,   one  of  the    daughters    of 
Fahmeedah,  held  a  share  in  the  estate,  and  not 
^  specified  number  of  beeghas.     It  by  itself 
Is  hardly  sufficient  to  do  this,  but  it  is  con- 
sistent with  the  case  which  appears  to  be 
established  by  the  other  evidence. 
This    finding,    that    what    each    of    the 
I     ^^wghters  of  Fahmeedah   took  was  not  a 
defined  allotment  of  1 4  beeghas,  but  a  share  of 
t  anna  in  the  entire  village,  is  very  important. 


If  Fahmeedah  held  8  annas  of  Mouzah 
Kowaree  and  died,  leaving  surviving  her  two 
sons  and  four  daughters,  the  shares  of  these 
daughters  under  the  Mahomedan  law  would 
have  been  i  anna  each,  and  the  sons  would 
have  taken  2  annas  each.  We  do  not 
know  positively  whether  any,  and  which,  of 
these  six  children  survived  their  mother;  but 
as  all,  except  Noor  Ali,  left  descendants, 
there  is  no  particular  reason  to  conjecture 
that  they  died  in  her  lifetime;  but  even 
j  supposing  that  some  of  them  did  die  in  the 
'  mother's  lifetime,  if  she  chose  to  make  a 
distribution  by  gift  before  her  death,  it  is  by 
no  means  improbable  that  she  should  have 
observed  in  that  distribution  that  scale  which 
the  law  would  have  prescribed  had  they  all 
survived  ;  or,  in  other  words,  that  she  should 
have  treated  each  child's  representatives  as 
justly  entitled  to  what  that  child  would  have 
taken  had  he  survived  his  mother. 

Thus  the  gift  of  2  annas  to  the  family 
of  each  son,  and  i  anna  to  that  of  each 
daughter,  was  a  most  natural  arrangement 
if  the  whole  estate  consisted  of  8  annas,  and 
furnishes  a  not  unimportant  indication  of 
what  the  estate  really  comprised.  We  know 
that  there  was  never  any  doubt  as  to  Taibool- 
lab's  right  to  8  annas,  and  we  find  that 
although,  in  1764,  Taiboollah  professed  to 
give  or  sell  the  whole  16  annas  to  Fahmee- 
dah, yet,  in  1782  and  1784,  Fahmeedah 
speaks  of  herself  as  in  possession  of  8  annas 
by  virtue  of  that  transfer.  Then  we  also 
know  that  the  original  grant  in  1724  was  to 
Khissalooddeen  and  Taiboollah  jointly,  and 
although  a  statement  in  writing  by  Khissal- 
ooddeen dated  in  1731,  by  which  he  dis- 
claims all  interest  in  mouzah  Kowaree,  is 
produced,  we  do  not  think  it  is  altogether 
established  that  the  claim  was  abandoned. 

In  1867,  Usghur  Ali  put  forward  in 
another  auit  a  very  singular  document,  which 
professes  to  be  a  declaration  by  Bahadoor  Ali, 
grandson  of  Khissalooddeen,  dated  the  25th 
April  1828,  ihade  before  a  Cazee.  He  again 
puts  it  in  in  evidence  in  this  suit.  We  know 
nothing  whatever  of  the  history  of  this 
document,  nor  has  any  explanation  of  its 
never  having  been  brought  forward  in  any 
litigation  for  39  years  been  given.  We 
are  not  told  under  what  circumstances  it 
was  drawn  up,  or  what  induced  Bahadoor 
Ali  at  that  particular  time  to  come  forward 
and  volunteer  such  a  statement,  nor  do  we 
know  in  whose  custody  it  was.  I  think  I 
may  say  that  we  have  good  reason  to  suppose 
it  was  not  made  over  to  Taleb  Ali  at  the 
date  on  which  it  professes  to  have  been 
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vrriUen,  for,  if  Taleb  AU  held  this  important 
document  in  his  hands  in  1834,  he  would 
assuredly  have   backed   the  declaration  of 
Khissalooddeen,  which  he  then  produced  to  • 
show  his  title  in  mouzah  Kowaree,  by  the 
production  of  this  document,  more  especially 
when  we  find  that  in  those  very  resumption- 
proceedings,  Bahadoor  AH  was  named  in  the 
statements  prepared  in  the  Collector's  office 
as  one  of  the  owners  in  possession.     When 
this  paper  reached  Taleb  Ali,  or  his  son 
Usghur  Ali,  and  so  passed  on  to  the  hands 
of  the  plaintiif,  we  do  not  know,  but  at  last 
we  find  it  produced  in  a  Criminal  Court,  and 
not  only    have   we   no   direct  evidence   to 
establish  its  genuineness,  but  we  really  have 
DO  satisfactory  voucher  for  its  antiquity,  for 
the  signature  and  seal  of  a  Cazee  is  unfor- 
tunately  evidence  of  very   little  weight  by 
itself.    But,  although  we  do  not  think  the 
plaintiff's  case  in  any   way  strengthened  by 
this  document,  it  is  worth  looking  at  for  the 
purpose  of  getting  a  liille  more  light  thrown 
on  the  early  history   of  this   property.     In 
the  first  place,  the  plaintiff  by  this  paper 
explains  how  it  came  about  that  the  grants 
of  the  two  villages  of  Kowaree  and  Kelee, 
one  lying  in  what  is  now  the  district  of  Sarnn, 
and  the  other  in  Tirhoot,  came  to  be  drawn 
up  in  the  joint  names  of  Khissalooddeen  and 
Bhola.     We  find  that  they  were  first  cousins, 
their  fathers  having  been   brothers.    Then 
we  learn  that  in  1 139  Fuslee,  corresponding 
to   1731-33  A.D.,  mouzah   Kelee  was   lost 
to  the  grantees,  who  appear  to  have  been 
unable  to  hold  it  against  the  wishes  of  the 
local  authorities;  but  turning  back  to  Khis- 
salooddeen's  declaration,   we  see  that  this 
loss  followed  almost  immediately  on  the  aban- 
donment by  him  of  any  claim  to    mouzah 
Kowaree,  that  abandonment  being  dated  in 
1 73 1.     Under  these  circumstances,  it  is  not 
to  be  wondered  at  if  Khissalooddeen  made  a 
struggle  to  get  back  into  Kowaree.     It  is  to 
be  noted  that,  in  the  disclaimer  of  1731,  the 
two  properties  are  described  as  coming  from 
the  maternal  grandmothers  of  each  of  the 
two  cousins,  who  would  thus  appear  to  make 
no  interest  in  each  other's  properties;  and 
that  they  are  spoken  of  as  being  only  gene- 
ral managers  for  the  various  parties  respect- 
ively entitled   to  share   in  the  two  estates. 
The  oumers  of  mouzah  Kelee  disputed  and 
opposed  these  proceedings,  stating  :     "  We 
"  have  executed  a  razeenamah  for  the  pur- 
"  pose    of    obtaining    an    imperial    firman 
"owing  to  our   near    relationship  to  you. 
"What  interest    has    Shah  Bhola    in    our 
"estate?     And   the  owners  of    Mukdoom- 
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"  pore  also  similarly  opposed."  Yet  ve 
no  more  of  Taiboollah's  co-sharers,. N 
oollah,  SulamutooUah,  U8uiiiloollab,a]id: 
diooz-zuman,who  are  named[in  the  d 
but  in   1764,  Taiboollah   is  found  pi 
to  deal  with  the  whole  of  it  as  his  ovo, 
in  17S2  and    1784   Fahmeedah  is 
with  the  half  of  it. 

At  or  about  the  dates  aboveme 
(1782  and  1784),  the  names  of  the 
of  Khissalooddeen  had  again  turned  vs^wt\ 
parties  interested  tn  the  village.  In  the 
ceeding  of  the  Deputy  Collector  of  ~ 
dated  31st  March  1835,  we  find  a  jepoit 
the  record-keeper  dated  iSih 
1834,  which  recites  that  in  1202  F 
(1795  A.D.),  a  statement  was  ^\ed  unite 
signature  of  Roostum  Aii,  son  of 
Dhoopun,  purporting  to  be  on  behalf  of  Si 
doollah  and  Bahadoor  Ali  fgrandsons  d JStB" 
salooddecn),  and  Choolhai,  Taleb  Ali,  "  * 
Dhoopun,  Bebee  Peerun,  Saheb 
Imam  Buksh,  and  Enayet  Ali  (desceodi 
of  Bhola),  in  answer  to  a  proclamatioa 
section  25,  Regulation  XIX.  of  1793.  Ko^ 
although  this  paper  does  not  purport  10  h 
signed  directly  by  Taleb  Ali,  yet  it  is,  site 
as  we  know,  the  only  answer  that  was  e* 
put  in  to  the  call  made  by  the  GovenniiBli 
under  the  Regulation,  and  it  must  be  booft- 
in  mind  that,  under  section  27  of  tiieftg^ 
lation,  the  grant,  if  unregistered  withifltte 
prescribed  time,  became  invalid  asfarasifr 
garded  exemption  from  payment  of  revei»e» 
unless  specially  admitted  under  section  A 
So  that  it  is  in  effect  the  answer  to  the  pah 
clamation  made  by,  or  on  behalf  of,  ^ 
grantees  then  in  possession. 

That  section  gives  the  form  of  procbtti- 
tion  to  be  issued  by  every  Collector  rcqnff- 
ing  all  persons  in  possession  of  lakheraj  to» 
of  any  description  to  come  in  and  register 
their  grants.  Among  other  informatioo  «- 
quired  from  the  occupant  was  the  naffleoi 
the  present  possessor,  "  and  if  he  bi  not  iw 
original  grantee,  his  relationship  to  biffl,  *** 
whether  he  succeeded  to  the  land  herediumy» 
or  by  purchase,  or  what  other  mode."  ilifi 
report  goes  on  to  state  that  the  reporter 
(the  record-keeper)  was  unable  to  su\>^ 
any  information  as  to  the  authenticity  of  tW 
deeds  of  grant,  as  they  had  not  been  pro^ 
duced ;  but  he  refers  to  the  papers  of  tW 
canoongoes  of  the  pergunnah  for  the  y^ 
in  question  (120J  F.  SJ,  and  sta/e^  ^ 
these  papers  contain,  among  the  names » 
the  parties  then  in  possession,  the  naines 
of  Bahadoor  Ali  and  Sadoollah  (grandsons 
of    Khissalooddeen).    Another    register  ot 
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ikberaj  estates  of  the  same  year  is  also  men- 
ienedy  which  contains  similar  information, 
rhe  report  then  goes  on  to  state  that  a  re- 
pster  of  lakheraj  properties  prepared  in 
[fo8  Fuslee  (1801)  includes  the  village  which 
sthe  sub|ect  of  this  suit,  and  that  it  gives 
it  name  of  Taleb  AU  as  possessor  of  one- 
nif,  and  of  Choolhai,  Hingun,  Saheb  Ali, 
ELiibeem  Ali,  brother  of  Roostum  All,  and 
Iflttm  Buksh  as  possessors  of  the  oth'er  half. 

The  report  next  refers  to  a  copy  of  a  re- 
gister of  Nawab  Hoshyar  Jung  Bahadoor 
for  the  year  11 80  F.  S.  (1773  A.D.),  which 
contains  an  entry  to  the  effect  that  this 
village  was  held  by  Taiboollah,  the  brother 
of  the  Cazee,  from  previous  to  the  time  of 
Nawab  Sooraj-ood-dowlah  in  1165  F.  S 
(1758  A.  D.). 

Then  comes   a  reference   to   a  triennial 
register,  which   shows  this  village  to  have 
ten  then   recognized  as   ay  ma,  and  con- 
tains a    memorandnm    relating    to    it    to 
tbe  effect  that  the  old  records  of  the  years 
(1168)       [1169]      0171]       (11737 
I17613       0762)       (1764)       I  1766) 
{1175)       I1176)       (11787       ("9^7 
li76«j       (.1769)       077I)       O7885 
ttbibit  this  village  as  Ay  ma  Mudud  Mash 
st^ding  in  tbe  name  of  Khissalooddeen  and 
Shaikh  Bhola,  at  present  owned  by  Taleb 
AH,  grandson  (son's  son)  of  Bhola,  Saheb 
Alom,  Ahmed    AH,    Ruheem    Buksh,    and 
Waris  Ali,  grandsons  (daughter's  sons),  and 
Bahadoor  AH,  heir  of  Shaikh  Khissalood- 
deen. 

It  may  be  that  the  papers  of  all  these 
years  do  not  contain  the  names  of  Bahadoor 
Ali,  but  this  is  not  of  much  importance ;  for 
U  the  papers  of  only  one  year  contain  this 
**^e,  it  shows  that,  at  a  time  long  subse- 
qoent  to  the  alleged  surrender  by  Khissal- 
o^deen,  his  grandson's  name  was  found  on 
the  public  accounts  as  a  party  interested  in 
"^  estate. 

When  the  resumption-proceedings  were 
pending,  Taleb  Ali  alone,  of  the  members  of 
ine  families  of  Khissalooddeen  and  Taibool- 
»^i  came  forward  to  contest  the  right  of 
the  Government  to  assess  the  village,  as  far 
^  appears  on  the  record  before  us ;  but  the 
fitter  is  not  very  distinctly  shown.  The 
proceeding  of  the  Deputy  Collector  refers  to 
«Jjec  petitions  put  in  on  the  29th  May  1829. 
Whether  this  reference  is  part  of  the  report 
?f|^e  record-keeper  above  referred  to,  or  an 
"dependent  statement,  we  cannot  say.  Only 
^^0  of  these  petitions  are  set  out,  one  by 
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Taleb  Ali,  and  one  by  Mussamut  Soliman; 
claiming  by  purchase  from  Shaikh  Choolhai 
It  is  then  said  that,  "on  the  said  date 
(this  reads  as  if  it  meant  on  29th  May  1820, 
but  from  the  last  words  of  the  Collector's 
serishtadar's  report  of  15th  July  1832,  it 
would  seem  to  be  some  later  date,  probably 
nth  July  1834),  a  proceeding  was  recorded 
under  section  15,  Regulation  II.  of  1819,  and 
on  this,  Taleb  Ali,  on  7th  February  1835,  put 
in  an  answer,  and  on  the  nth  idem  Golam 
Moortuzza  and  others  put  in  a  petition  and 
asked  to  be  made  defendants  ;  but  in  the  end 
the  inquiry  seems  to  have  been  conducted 
only  in  the  presence  of  Taleb  Ali,  and  the- 
claim  of  the  Government  to  assess  the  estate 
was  dismissed.  But  though  this  was  the 
case,  we  see  from  Taleb  All's  petition  of 
29th  May  1829,  that  at  that  time  he  had  ab- 
solutely (supposing  all  the  transactions  to  be- 
bond-fide  ones)  no  interest  whatever  in 
mouzah  Kowaree,  for  he  therein  says  he  had 
conveyed  by  a  '*  bye-mokasa  "  all  his  interest 
in  the  estate  to  his  wife  Bebee  Peerun,  and 
had  put  her  in  possession.  The  mere  fact  of 
his  being  the  only  person  who  attended  to 
defend  the  title  against  the  claim  of  the 
Government  is  therefore  not  very  material, 
when  we  find  the  Collector  carrying  on  the 
inquiry  in  the  presence  of  one  who,  by  his 
own  showing,  had  no  immediate  concern  in 


the  matter. 

From  1835  to  1848  we  know  nothing  of 
the  estate.  It  is  true  that  the  plaintiff  puts 
in  a  copy  of  the  deposition  of  Bishen  Dyal, 
putwaree  in  1843,  ^"^  ^^  extract  from  some 
register  of  the  Collector's  office,  dated  30th 
November  1843,  containing  a  return  by  the 
Thakbust  Ameen,  and  that,  on  the  other  hand, 
the  defendant  has  put  in  a  proceeding  at  the 
time  of  the  survey,  dated  loth  May  1844, 
in  which  Imam  Buksh  alone  conducted  the 
proceedings  in  a  claim  for  rectification  of 
boundaries  between  Kowaree  and  Sunse- 
poora ;  but  these  papers  are  of  no  value  in 
this  suit. 

In  1848,  we  find  that  proceedings  under 
Act  IV.  of  1840  were  taken  in  the  Magis- 
trate's Court.  One  Sultan  Ali,  alleging  him- 
self to  be  sub-lessee  of  Sulabut  Hossein,  to 
whom  Monowar  Jehan  Ta  daughter  of 
Usghur  Ali)  had  nominally  leased  the  entire 
16  annas  of  mouzah  Kowaree,  though  she 
was  in  actual  possession  of  only  8  annas,  the 
other  8  annas  being  the  share  of  Shaikh 
Fuzl  Ali,  brother  of  Usghur  Ali,  appeared 
on  one  side,  and  Monowar  Jehan  came  for- 
ward on  the  other,  asserting  that  she  held 
the  entire  16  annas  under  a  deed  styled  a' 
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deed  of  **  roo-munaie "  from  her  grand- 
mother Peerun,  and  admitted  having  taken 
possession  of  the  village,  but  asserted  that 
she  was  legally  entitled  to  do  so. 

Usghur  Ali  and  Fuzl  Alt,  and  Zynub, 
the  wife  of  the  latter,  all  of  whom  appear 
to  have  been  made  parties  to  the  proceed- 
ings, did  not  appear  before  the  Magistrate. 
The  Magistrate  found  that  Monowar  Jehan 
was  entitled  to  retain  possession  of  8  annas. 
Both  parties  appealed  to  the  Judge,  who  de* 
dared  the  proceedings  to  have  been  fraudu- 
lently instituted  by  the  lessees  in  furtherance 
of  the  claims  of  Usghur  and  his  daughter 
Monowar  against  Fuzl  and  his  wife  Zynub. 
For  the  purposes  of  the  present  appeal,  these 
proceedings  of  the  Magistrate  and  Judge  are 
not  of  importance,  but  they  introduce  two 
statements  made  before  the  Magistrate  on  the 
29th  February  1848  by  Sulamut  Ali,  defend- 
ant No.  9,  now  an  appellant,  and  Sukhawut 
Ali,  ancestor  of  defendants  12  to  16,  also 
appellants.  Sukhawut  All's  statement  is  no 
more  than  this,  that  Sulabut  Hossein  obtained 
a  lease  of  Monowar  Jehan's  share  in  Kowaree, 
and  collected  one  year's  rent  from  the  tenants. 
He  says  nothing  whatever  as  to  the  nature 
and  extent  of  Monowar  Jehan's  interest. 

Sulamut  Ali  also  says  that  Sulabut  Hossein 
took  a  lease  from  Monowar  Jehan  of  her 
share,  and  held  it  for  one  year,  but  in  the 
following  year  fell  into  arrears,  and  he  (Sula- 
mut) was  appointed  suzawal  to  collect  the 
rents  of  her  share  in  the  said  mouzah. 

The  Subordinate  Judge  seems  to  be  in 
error  when  he  says  Sulamut  Ali,  in  giving 
his  evidence,  stated  in  the  clearest  terms 
that  he  had  no  interest  in  mouzah  Muk^ 
doompore. 

There  is  a  passage  in  the  Magistrate's 
decision  which  has  been  relied  on,  namely : 
"  The  statements  of  Imam  Buksh,  Sulamut 
''Ali,  and  Sukhawut  Ali,  as  contained  in  their 
"  petition  and  examination,  support  the  state- 
'!ment  of  Monowar  Jehan,  and  referred  to 
"  other  particulars ;"  but  it  would  be  very  un- 
safe to  place  any  reliance  on  this  brief  note, 
which  may  have  been  all  that  was  necessary 
to  set  out  for  the  purposes  of  that  judgment, 
but  which  appears  to  be  hardly  accurate  ;  for 
the  statements  in  the  examinations  distinctly 
refer  to  a  "  share,"  whereas  Monowar  Jehan's 
statement  as  given  by  the  Magistrate  refers 
to  the  entire  village,  and  one  can  hardly 
suppose  that,  if  Sulamut  Ali  was  supporting 
Monowar  Jehan's  claim  to  the  entire  village, 
he  would  have  used  the  word  "  share."  The 
whole  of  these  proceedings  under  Act  IV.  of 
1840  bear  evident  marks  of  being,  what  the 


Sessions  Judge  described  them  to  be,  frai 
lent,  and  only  show  that  there  was  a  di 
in  the  family  in  which  the  lessee  of  Mi 
had  gone  over  to  Zynub,  while  those 
had,  or  now,  put  forward  claims  incot 
with   Monowar 's    were   found  on   her 
What  led  to  this  dispute  is,  as  asoal,  ke|>t  ii^ 
the  dark. 

We  then  come  to  a  quantity  of  infructi 
litigation  respecting  milikina  land  and  biiidi' 
situated  in  Bigh  Tej  Khan,  in  the  shape  «F 
rent-suits,  in  which  various  attempts 
made  to  get  the  question  of  title 
incidentally,   but   no  one  would    take 
straightforward  course  of  coming  iato 
with  a  suit  directly  framed  for  the  porpOK'; 
of  having  titles  declared. 

Meanwhile,on  2 ist  September]! 859, Zmdi^  J 
who  claimed  under  a  *'  bye-mokasa  "  from  her' 
husband  Fuzl  Ali,  dated  29th  July   1844,  li 
said   to  have  executed  a  will   in   favor  of 
Usghur  Ali,  the  wording  of  which  is 
liar,  and  is  calculated  to  lead  to  the  ii 
that  the  alleged  '*  bye-mokasa  "  was  a 
paper-transaction;  and  accordingly,  verri 
ly  afterwards,  on  the  death  of  Zynub,  «e 
find  Usghur  Ali  as  a  party  to  a  proceedii^ 
under  Act  XIX.  of  1841,  setting  up  his  tide 
by   inheritance  from   his  brother   Fuzl  AS, 
and  at  same  time  claiming  under  the  wiil, 
while   his   son   Gowhur   Ali   was   clairaii^ 
adversely  to  him  under  the  deed  of  "roo- 
munaie,"  executed   by  his  grandmother  in 
1824. 

In  1853,  in  the  suit  of  Imam  Buksh 
versus  Mungnee  Gope,  a  declaration  parpoft- 
ing  tQ  have  been  made  by  Saheb  Alum  on  27tk 
March  1795  was  brought  forward.  Sahd) 
Alum  is  the  ancestor  of  the  appellants, 
through  whom  they  claim  Bahadoor  Ali*s 
share,  on  the  ground  that  Bahadoor  Ali,  who 
was  sole  surviving  representative  of  Khissal- 
ooddeen,  married  Saheb  Alum's  daughter. 
Shah  Bebee,  and  died  leaving  her  as  his 
sole  heir,  and  that  she  then  died  leaving  her 
father  her  only  heir,  and  thus  the  8  annas  of 
Khissalooddeen  came  into  the  family  of  the 
appellants.  In  this  document  Saheb  Alum 
appears  to  declare  that  one-half  of  mouzah 
Kowaree  was  given  by  Fahmeedah  to  Taleb 
Ali ;  that  Taleb  Ali's  mother,  Knreemun,  for 
fear  of  her  elder  son,  Choolhai,  had  given  this 
in  trust  to  him  (Saheb  Alum)  to  be  surrender* 
ed  to  Taleb  Ali  on  his  coming  of  age ;  and  that 
this  event  having  occurred,  Taleb  Ali  had 
received  the  property,  and  examined  aad 
passed  the  accounts. 

He  then  goes  on  to  say  that  the  remaining 
8  annas  was  divided  into  eight  portions,  four 
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Iphich  be  loag  to  Kureemun  and  Hingun,  and 
Y  of  the  remaining  four,  being  equivalent 
Ubeeghas,  to  btmself,  and  a  similar  portion 
^ee  sons  (named)  of  the  other  three  daugh- 
jiof  Fahmeedah.  He  then  winds  up  with 
wclaraiion  that  nothing  but  the  aforesaid 
^Dceghas  belong  to  him. 

Granting  that  Taleb  AH  might  have 
IKB^  from  Saheb  Alum  a  declaration  that 
i^possession  held  by  him  was  only  as 
Bee,  so  as  to  bind  him  for  the  future  and 
Ment  his  setting  up  any  claim  to  these  8 
|I^  there  was  no  occasion  to  bring  in  the 
"*er  details.  One  would  also  have  been 
ed  to  think  that  there  would  have  been 
notice  of  a  release  in  writing  by  Taleb 
to  his  trustee.  We  know  nothing  of  the 
cry  of  this  document  from  the  date  of 
execution  until  it  turned  up  in  this  suit 
years  later. 

|i-The  defendant  attempts  to  show  by  pro- 
loct'ion  of  a  mortgage-deed,  dated  22  nd 
l^ugast  1795,  by  Saheb  Alum,  to  Chutter 

1  Singh,  ttiat,  immediately  after  the  date  of 
declaration,  Saheb  Alum  was  claiming 

deal  with  a  share  of  the  village  consider- 
ij^jr  larger  than  8  annas;  and,  on  the  other 
iiBd,  tne  plaintiff  puts  in  a  lease  by  Taleb 
KL  to  Beni  Geer,  in  which  he  describes  him- 
self as  owner  of  the  entire  16  annas  of 
mouzah    Kowaree,    dated    23rd    February 

W5 

The  first  of  these  was  brought  into  Court 
in  1858,  and  the  second  in  1870.     Both  are 
tk  equally  little  value ;  indeed  both  are  open 
^totbe  suspicion  of  being  spurious.     No  reli- 
ance is,  we  think,  to  be  placed  on  the  declara- 
tion of  Bahadoor  Ali  of  25th  April  1828  to 
;  show  that  he  was  then  alive,  but  there  is  the 
I  statement  in  1 202  in  answer  to  the  proclama- 
tion under  Regulation  XIX.  of  1793,  which 
shows  that  both  he  and  his  brother  Sadoollah 
were  then  living,  so  that  it  is  impossible  to 
account  for  Saheb  Alum  having  possession  at 
that  time  of  an  8-anna  share,  besides  what  he 
inherited  from  his  mother ;  and,  on  the  other 
^umd,  plaintiff,  who  puts  in  the  statement  of 
Saheb  Alum  of  the  27th  March   1795,  by 
which  the  distribution  of  the  16  annas  be- 
tween Taleb  Ali  and  Taleb  All's  mother  and 
Mussamut    Hingun    and    himself    (Sahob 
Alam)  and  the  sons  of  the  other  daughters 
of  Fahmeedah,  cannot  at  the  same  time  show 
tl^  on  the  23  rd  February  of  the  same  year, 
Taleb  Ali  held  the  entire  16  annas. 

Bat  a  few  years  later  we  come  to  something 
which  is  at  least  not  open  to  the  suspicion 
^  being  a  fabricated  document.    This  is  th^ 
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decision  of  the  Civil  Court  of  Sarun,  dated 
16th  December  181 2.    This  sets  out  that 
the  plaintiff  Taleb  All  alleged  himself  to  be 
owner  of  one-half  of  mouzah  Kowaree,  which 
he  conditionally  sold  to  Chutter  Lall  Singh 
in  1212  ((805),  giving  him  an  agreement  ia 
writing;   and  that  Chutter  Lall  Singh  had, 
subsequently  in  1807  taken  a  mortgage  from 
Saheb  Alum  (surrendering  to  him  this  agree- 
ment) as  security  for  certain  outstanding  debts 
to  which  the  sum  paid  on  the  conditional 
sale  was  added,  whereas  he  (Saheb  Alum) 
had  no  interest  in  the  said  half  of  the  ayma 
mouzah,  except  as  lessee  in  his  own  name  of 
one-third,  and  his  son  Imam  Buksh's  name 
of  two-thirds ;  and  he  prayed  that  the  agree- 
ment of  conditional  sale  might  be  restored 
to  him  on  his  paying  the  amount  receive^ 
from  the   purchaser.     This  suit  was  insti- 
tuted in    1809,  and   remained  on  the  file 
till  the  end  of   181 2  when  it  was  dismissed 
on  default,  after  notice  that  the  plaintiff  had 
withdrawn  his  claim,  but  without  any  deed 
of  compromise  being  filed.     This  document 
shows  this  at  least,  that  in  1809  Saheb  Alum 
was  setting  up  a  claim  utterly  inconsistent 
with  the   declaration  of  27th  March  1795, 
and  that  at  that  time,  if  not  earlier,  there 
were  dissensions  in  the  family,  and  the  setting 
up  of  fraudulent  documents    had,  or    was 
alleged  to  have,  begun.     If  this  declaration 
by  Saheb  Alum  in  1795  had  existed  in  1809^ 
we  can  hardly  suppose  it  possible  that  we 
should  have  heard  nothing  of  it  in  the  suit 
in  181 2,  or  again  in  1834. 

The  "bye-mokasa"  by  Taleb  Ali  to  his 
wife  Peerun  is  frequently  alluded  to,  and  it 
is  asserted  that  Peerun  got  the  whole  mouzah, 
less  the  daughter's  share,  under  it.  It 
is  not  with  the  record,  and  we  do  not  find 
that  its  date  is  anywhere  mentioned,  except 
in  the  declaration  of  Bahadoor  Aii,  where  it  is 
given  as  24th  Mohurrum  1230  H.  (A.  D. 
1815).  Thjs  transaction  is  alluded  to  In 
a  statement'of  Taleb  Ali  of  isth  May  1829^ 
and  in  the  Deputy  Collector's  proceeding 
of  31st  March  1835,  in  which  the  substance 
of  a  petition  by  Taleb  Ali,  dated  29th  May 
1829,  is  set  out.  In  the  one  he  speaks  of 
her  being ''  in  possession  of  the  mouzah  afore- 
said," and  from  the  body  of  the  statement 
this  would  appear  to  be  the  entire  mouzah, 
less  26^  beeghas,  the  share  of  Saheb  Alum, 
and  parts  of  the  shares  of  Hyatee  and 
Dhpopun;  in  the  other,  he  says  that  "he 
"^  pat  his  wife  Peernn  in  possession  of  the 
"said  mouzah,  exclusive  of  112  beeghas 
<'  possessed  by  the  heiis  of  the  above  named 
''  l^uss^muts/'  namely,  Kureeman,  Hingnn» 
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and  the  four  daughters — in  other  words,  he 
pat  her  in  possession  of  one-half. 

On  examination  of  the  materials  on  the 
H^ord,  vety  little  information  as  to  the  state 
of  the  families  and  the  enjoyment  of  the  pro- 
perty is  obtained.  In  the  long  gap  from  1732, 
when  Kdlee  was  lost,  to  1764,  there  is  not 
H  spark  of  light;  from  1764  to  1784,  we  find 
that  the  documents  filed  leave  us  in  uncertain- 
ty as  to  the  extent  of  Fahmeedah's  interest, 
while  other  documents  referring  to  the  same 
period,  not  before  us,  but  quoted  in  the  Depu- 
ty Collector's  proceeding  of  1835,  tend  to 
increase  the  doubt  whether  Khissalooddeen's 
abandonment  of  interest  in  mouzah  Kowa- 
ree  was  actually  carried  out,  assuming  the 
document  to  be  genuine.  Then  we  come 
to  a  merely  nominal  proceeding  of  1791  in 
Hingun's  gift  to  Taleb  Ali ;  next  to  the  return 
to  the  Collector's  proclamation  and  other 
papers  of  1795,  distinctly  setting  forth  the 
names  of  Khissalooddeen's  heirs  as  part- 
owners  of  the  village,  and  to  some  very  doubt- 
ful proceedings  by  both  parties  in  the  same 
year,  and  then  to  some  steps  taken  in  1807  by 
Saheb  Alum  inconsistent  with  Taleb  Ali's 
alleged  rights.  Then,  there  is  a  gap  again 
till  1829,  into  which  is  interpolated  a  de- 
claration by  Bahadoor  Ali  in  182S,  and  the 
"roo-numaie"  deed  of  i6th  June  1824.  In 
1829,  some  proceedings  connected  with  the 
resumption  of  the  lakheraj  are  found,  in 
which  Taleb  Ali  does  not  appear  to  be 
quite  clear  as  to  the  position  to  be  taken  up ; 
then,  in  1835,  the  claim  of  the  Government 
to  declare  the  grant  invalid  is  dismissed, 
Taleb  Ali  only  (who  by  his  own  showing 
was  not  a  party  directly  interested)  appear- 
ing before  the  Collector  to  support  the  grant. 
Next,  in  1843  ^^^  1844,  we  find  Usghur 
and  Fuzl's  names  given  in  some  papers  as 
proprietors,  and  on  the  other  hand  Imam 
Buksh  contending  as  a  proprietor  with  the 
proprietor  of  an  adjoining  estate  for  rectifi- 
cation of  boundaries. 

Again,  in  1844-45  and  1847-48,  we  find 
the  deed  of  "bye-mokasa"by  FuzlandZynub 
put  forward,  immediately  followed  by  a  dis- 
pute between  Monowar  Jehan  and  Zynub, 
which  in  1848-49  took  the  form  of  an  Act 
IV.  proceeding,  in  which  Usghur  is  shown  to 
have  been  backing  his  daughter.  Then  we 
come  to  various  rent-suits  extending  from 
1851  to  1859  by  Sukhawut  Ali  and  Imam 
Buksh,  and  the  lessee  of  Gowhur  Ali,  in  all  of 
which  various  questions  of  title  were  raised, 
but  left  undecided.  There  was  also  an  attempt 
in  1856  to  get  an  adjudication  of  title  which 
failed,  either  from  a  disagreement  between  the 


co-plaintiffs,  or  because,  as  alleged,  3i! 
Jehan's  name  had  been  used  without 
ity.     Then    we    come    to   the 
under  Act  XIX.  of    1841    in   186a, 
Usghur,  in  effect,  repudiates  the  *'  bye- 
by  Fuzl  to  Zynub,  and  also,  in  a 
Zynub's  will   in   his  own  favor,  aad 
hur  repudiates  his  father's  title  in  t^ 
sets  up  the  deed  of  '*  roo-numaie." 

Then,  in  1 866,  we  find  Usghur  i 
whole  estate  to  Doorgapershad,  «fao 
failed  when   he  tried  to  obuin  rcDS 
suit  under  Act  X. ;  and  in  1 867,  the 
plaintiff  professes  to  have  purchased  Ui 
title,    notwithstanding    the   law-suits 
were   manifestly  in  prospect  for  the 
sum  of  Rs.  38,500. 

It  seems  to  us  simply  impK>ssible  to 
with  certainty  what  was  the  real  state  of 
titles  and  enjoyment  of  the  propertr  ii 
one  time  in  the  whole  course  of  the  Usi 
years,  unless  the  year  1795  (1202  F.  S.) 
taken  as  a  point  at  which  it  is  dete 
But,  if  we  hold  that  there  is  some  c\ 
about  it  in  this  year,  the  plaintifiTs  title 
to  the  ground.  The  case  is  in  no  way  m 
by  the  oral  evidence,  for,  although  the 
has  called  and  examined  a  very  large  n 
of  witnesses,  there  is  a  sameness  about 
evidence  which  makes  it  of  no  valae 
set  of  witnesses  go  back  and  give  the  tI 
history  of  the  property  to  a  time  long 
they  could  have  any  personal  knovledj 
the  others,  who  do  not  go  back  bei 
Usghur  Ali's  lifetime,  really  prove  noA' 
satisfactorily  as  to  Usghur's  occupation 
enjoyment  of  the  rents,  and  one  and  all 
into  the  mistake  about  the  rent-suit  of  Doo 
pershad,  which  they  describe  as  gained 
the  District  Court,  but  lost  in  the  H 
Court,  whereas,  though  he  got  a  decree  fitw 
the  Deputy  Collector,  it  was  reversed  in  tl« 
Zillah  Court,  and  the  High  Court  confirmed 
the  Zillah  Court's  decree  by  dismissing  the 
special  appeal.  If  this  be  called  onlf  w 
inaccuracy,  it  is  a  singular  fact  that  c^f 
witness  should  have  compressed  his  ans^t 
into  the  same  form  of  words,  and  ^  *" 
inaccurate  one,  and  raise  a  suspicion  tw^ 
they  had  all  learnt  this  lesson  in  the  same 
class. 

•  The  result  of  this  examination  of  the  ctj- 
dence  is  that  the  case  of  the  plaintiff  rests 
entirely  upon  documents  bearing  vcrrancicfl 
dates,  but  which  were  not  produced  unn 
1834,  or  possibly  in  181 2,  and  were  not  men 
proved  in  any  way.  There  is  no  evidence 
in  the  case  of  the  existence  of  the«e  <w^ 
ments  at  the  times  when  they  bear  date,  w» 
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evidence  as  there  is  of  possession,  is 
Only    not  consistent  with  them,  but  is  in 

aspects  inconsistent,  and  that  alone 
tl<i     throw  considerable   suspicion    upon 

itli    regard  to  documents  of  this  nature, 
role    of  English  law  has  been  adopted 
s    country  that,  where  a  document  is 
tlia.n  30  years    old,  if  it  is  free  from 
iciop  of  dishonesty,  it  may  be  admitted 
evidence  without  proof  of  the  execution 
writing.      But,  when  we  see  the  reason 
h    is  given  for  the  adoption  of  this  rule 
the  flnglish  Courts,  it  becomes  necessary 
be  extremely  careful  in  the  application  of 
t^|is  rnqptfy      Mr.  Taylor,  whose  work 
BO    frequently  quoted  here,   says:     *' No 
oubty  this  species  of  proof  deserves  to  be 
scrutinized    with    care.    Still,"     he     goes 
to  say,  "  as  forgery  and  fraud  are,  com- 
paratively  speaking,   of  rare  occurrence, 
and   as  a  fabricated  deed  will,  generally, 
rom  some  anachronism  or  other  inconsist- 
ncy,  afford   internal  evidence  of  its  real 
haracter,  the  danger  of  admitting   these 
documents  is  less  than  might  be  supposed." 
~c  feci  obliged  to  say  that  thJs_reason  has 
"  the  same  weight  in  this  country'^as  it  is 
pposed  to  have  in  England,  and  here  less 
edit  should  be  given  to  ancient  documents 
hich  are  unsupported  by  any  evidence  that 
ghi  free  them  from  a  suspicion  of  being 
Ise  or  fabricated.     Even  in  England,  this 
idence,  when  unsupported,  is  of  very  Ht^e 
'Weight.     The  leading  authors  on  the  Law  of 
Evidence  there,  Mr.  Phillips  and  Mr.  Taylor, 
])oth  state  this.     Mr.  Phillips,  indeed,  goes 
flortber  than   Mr.  Taylor.     The  latter  says 
(secUon  599):  The  mere  production  of  an 
ancient  document,  unless  supported  by  some 
corroborative  evidence  of  acting  under  jt,  or 
of  modern  possession,  would  be  entitled  to 
little,  if  any,  weight. 

Acting  upon  this  rule,  it  is  impossible  for 
us  to  say  that  a  case  supported  merely  by 
documents  of  this  character,  with  nothilig 
but  the  dates  w'hich  they  purport  to  bear 
to  show  that  they  were  executed  at  the  times 
they  purport  to  be,  and  with  evidence,  as  we 
have  said,  which  is»  in  many  respects,  in- 
consistent with  the  title  which  the  documents 
profess  to  create  can  prevail.  We- are,  there- 
fore, of  opinion  that  the  plaintifE  has  failed 
to  make  out  his  title,  and  that  the  decision  of 
this  Court  in  this  appeal  must  be  accord- 
ingly. 


Then  we  have  to  deal  with  the  appeal 
No.  75  of  1871  by  Mussamut  Luteefoonissa. 
She  claims  under  Gowhur  Ali,  her  case  being 
that  there  was  a  valid  gift  to  Gowhur 
Ali,  and  it  conferred  a  title  which  has  passed 
to  her. 

Mr.  Gregory,  who  appeared  for  her,  relied 
upon  various  portions  of  the  evidence  which 
the  plaintiff  had  put  in,  and  sought  by  treat- 
ing them  as  admissions  by  the  plaintiff  to 
show  the  making  of  this  gift. 

On  the  other  hand  it  was  contended  that 
the  gift  was  not  really  made'  to  Monowar 
Jehan,  but  was  for  the  purpose  of  giving  an 
appearance  of  ownership  of  the  property, 
and  probably  of  protecting  it  from  creditors. 

Some  portion  of  the  evidence,  which  Mr. 
Gregory  referred  to  in  support  of  (lis  con- 
tention, was  in  the  petition  of  the  ist  of 
February  1861,  page  352  of  the  paper-book, 
and  he  also  referred  to  the  order  made  upon 
it  and  to  the  decision  thereon,  but  he  refer- 
red also  to  evidence  as  supporting  his  case, 
which  shows  what  the  real  nature  of  the 
transaction  was. 

There  was  the  deposition  of  Shiyoo  Sun- 
ker,  which  was  in  the  proceedings,  in  which 
he  said :   '*  Monowar  Jehan  was  the  grand- 
"  daughter  (son's  daughter)  of  Taleb  Ali,  but 
''  Usghur  Ali  was  in  possession.    Usghur  Ali 
*'  had  the  name  of  Monowar  Jehan  enrolled 
"  for  fear  of  the   mohajnns,   but  she  was 
*'  never  in  possession.     After  the  death  of 
"  Monowar  Jehan,  her  son,  Gowhur  Ali,  did 
"  not  obtain  possession.''     Again  at  page  155 
is  a  piece  of  evidence,  which  Mr.  Gregory 
also  called  our  attention  to,  being  the  deposi- 
tion of  another  witness,  who  said  :  ''  I  do  not 
*'  recollect  the  dates  on  which  Fuzl  Ali  and 
*'  his  wife  died,  but  his  wife  may  perhaps 
''  have  died  three  or  four  years  after  him. 
''  Usghur  Ali  used  the  name  of  the  wife  of 
"  Fuzl  Ali  merely  to   protect  his  property 
''  from  liabilities,  but  Fuzl  Ali  was  never  in 
*'  possession.     I  do  not  know  whether  Sula- 
"mut  Ali  obtained  a  decree  against  him. 
*'  The  name  of  Monowar  Jehan,  the  grand- 
"  daughter  of  Taleb  Ali,  was  used  to  protect 
"  the   property,   but  she    was   not  in  pos- 
"  session.     Gowhur  Ali  also  was  never  in 
"  possession." 

Now  that  and  some  other  evidence  which 
was  referred  to  show  that,  although  Usghur 
Ali  may  have  executed  some  instrument  of 
gift  to  Monowar  Jehan,  yet  it  was  really  a 
colorable  transaction,  as  one  of  the  witness- 
es says,  on  account  of  the  mohajuns;  and 
the  only  question  is,  whether  the  party, 
against  whom  an  admission  of  a  gift  of  this 
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kind  Is  made  use  of  as  showing  that  the 
land  became  the  property  of  Monowar  Jehan, 
and  through  her  of  Gowhur  Ali,  is  at  liberty 
to  show  that,  in  fact,  the  transaction  was  only 
a  colorable  one,  and  that  the  property  was 
not  intended  to  pass,  and  really  did  not  pass. 

Thai  is  a  question  which  has  been  decided 
by  the  Judicial  Committee  of  the  Privy 
Council  in  the  case  to  which  we  are  going 
to  refer.  In  Ram  Surun  Singh  v.  Mussa- 
mut  Pran  Peary,*  reported  in  13  Moore's 
Indian  Appeals,  page  551,  their  Lordships 
held  that,  two  of  the  defendants  in  a  suit 
having,  in  their  answer,  made  a  statement, 
which  was  false,  in  respect  of  an  alleged 
mortgage-transaction,  with  the  object  of  de- 
featinglhe  plaintiff's  claim,  it  was  competent, 
in  a  foreclosure-suit  afterwards  brought  by 
one  of  them  against  the  other  founded  on  the 
alleged  mortgage,  for  the  defendant  to  show 
that  the  statement  in  their  joint  answer  in 
the  former  suit  was  false,  and  intended  as  a 
fraud  on  a  third  party,  and  that  the  admis- 
sion in  the  answer  did  not  amount  to  an 
estoppel  as  between  them.  Their  Ix)rdships 
said  there  was  nothing  whatever  to  prevent 
the  defendant  from  showing  the  real  truth 
of  the  transaction. 

There  is  no  question  of  estoppel  here,  be- 
cause what  is  done  in  this  case  is  that  the 
appellant  Lateefoonissa  seeks  to  make  use  of 
various  statements  which  had  been  put  in 
evidence  in  the  suit,  and  to  treat  them  as 
admissions  by  the  plaintiff  who  put  them  in, 
and,  according  to  this  decision,  it  is  compe- 
tent for  the  plaintiff  to  show  the  real  nature 
of  the  transaction,  and  to  get  rid  of  the 
effect  of  the  apparent  admission. 

The  position  of  the  plaintiff  was  some- 
what peculiar  in  this  case,  because  Luieef- 
oonissa  was  brought  into  the  suit  after  its 
commencement,  and  after  some  portion,  if 
not  the  whole,  of  this  evidence  had  been 
taken.  Possibly  the  plaintiff  would  have 
been  more  guarded  as  to  what  documents  he 
put  in  as  evidence  if  she  had  been  originally 
a  party  to  the  suit,  it  simply  comes  to  this, 
that  a  party  against  whom  the  admission  of  a 
deed  of  gift  or  conveyance  of  land  is  sought 
to  be  used  may  explain  the  matter,  and  show 
the  real  nature  of  the  transaction ;  and  the 
evidence  in  this  case  shows  that,  whatever 
appearance  there  might  be  of  a  gift  to  Mono- 
war  Jehan  and  of  title  in  her,  it  was  really 
only  an  apparent  and  not  a  real  title,  and  the 
land  was  still  the  property  of-  Usghur  Ail. 


This  appeal,  therefore,  most  be  dismissei 
with  costs. 

In  the  appeal  No.  75,  the  decree  vii 
that  the  decree  of  the  flower  Court  be 
fied,  and  the  suit  be^ismissed  as  to  so 
of  the  land  as  is  claimed  by  the  deC< 
As  to  the  residue,  tpe  decree  for  the  pi 
will  remain. 
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The/4 1  St  September  1872. 

Present : 

The  Hon'ble  W.  Markbr,  Judge 

Review—  Re-hearin|:—  Under-Talnatioft-J^ 
peal  to  Privy  Council— Stamp  Dotj— Fnal 

In  the  Matter  of 
»  Lekhraj  Roy  and  others,  PeiUicmn, 

versus 
Kanhya  Singh  and  others,  Opposite  Parij^ 

Mr.  K.  E.  Twidale  for  Petitioners. 

Mr.  J.  T.  Woodrofe  for  Opposite  Pn^. 

One  of  the  Judges  of  a  Division  Bench  whick^* 
decision  in  special  appeal  in  favor  of  plaintiff  IwMfWt 
the  Court,  the  rematninj;  Judge  heardan  applidhnfar 
the  admission  of  a  review.  The  reviemr  haivf  faea 
admittedythe  case  was  re-heard  before  tbejudgel^aet* 
tioned  and  another  J  udge,  and  a  cond  usion  was  v^"^ 
contrary  to  the  former  decision.  An  applkatioorasw 
by  the  plaintiff  for  a  review  of  this  jud^rment,  and  nob 
was  issued  to  the  defendant,  who  came  in  theieupos,  w 
judgment  was  then  delivered  at  considerable  lcfl^» 
which  the  Judge  delivering  it  said  that  no  wwqtft 
ground  had  been  made  out  for  the  admi^on  of  a  reraVr 
and  that  he  dismissed  the  appeal :  ,        . 

Hrld  that  the  last  judgment  was  a  re-hearing. « 
that  it  dismissed,  not  the  application  for  the  adauffl* 
of  the  review,  but  the  case  itself  on  the  merits. 

As  this  was  a  suit  in  which  the  stamp  originally  fw 
was  upon  an  amount  very  much  less  than  Rs.  \o^ 
and  the  whole  course  of  the  litigation  and  the  sta^ 
paid  throughout  had  reference  to  that  valuation,  t»^ 
the  property  was  really  of  the  value  of  Rs-  '<M'*' 
the  Court,  upon  the  strength  of  a  former  decisioii «»» 
Privy  Council  Department,  refused  the  applita^o"  W 
leave  to  appeal  to  Her  Majesty  in  Council. 

Queer e.—Cwn  the  mere  payment  of  a  stamp  cakwjw 
on  an  under- valuation  with  reference  to  the  ^" 
Act  XXVI.  of  1&67,  Schedule,  Art.  nth,  Note  A,  K 
treated  as  of  itself  a  fraud,  which  ipso  f ado  depntes* 
party  of  his  right  of  appeal  ? 

Markby,  /.—In  the  case  of  the  petition 
of  Lekhraj  Roy  and  others,  who applied'Of 
leave  to  appeal  to  Her  Majesty  in  Council^  »^ 
appears  that  they  were  plaintiffs  in  a  suit,  iw 
main  object  of  which  was  that  the  lease  w 
a  certain  property  under  which  the  defcM* 
ants  or  their  predecessors  bad  ^ 
into  possession  was  not  hereditary.  ^ 
suit  was  brought  on  such  a  value  vo^ 
came  up  to  this  Court  only  on  special  app^ 
and  on  the  29th  August  1870,  a  decision  v» 
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that  the  lease  was  not  hereditary  as 
so  much  of  the  property  to  which 
fkM  application  relates.  That  decision  had 
te  effect  of  reversing  the  decision  of  the 
■MRrt  below,  which  had  held  the  lease  to  be 
Keditary. 

|(-T*\iro  points  appear  to  have  been  considered 
h  that  case : — 

I.  First. — The  construction  of  the  lease, 
|p!bether  ii  was  not  conterminous  with  the 
htr  rest  of  the  grantor ;  and 
[.  Secondly. — The  devolution  of  the  estate, 
■rfaich,  the  defendants  contended,  indicated 
BOU  the  property  was  hereditary. 

•"'  Soth  those  points  were  ruled  in  favor  of 
Pie  plaintiffs.  That  case  is  reported  in  14 
pVeekly  Reporter,  page  262. 

:.    Subsequently,    one    of  the    Judges   who 

Oelivered   that   decision,   Sir   Charles  Hob- 

^louse,   having   left   the   Court,  Mr.  Justice 

Ix>ch,  sitting  alone,  heard  an  application  for 

the  admission  of  a  review.     He  admitted  the 

eview  apparently  in  order  to  re-consider  both 

e  points  which  had  been  made  on  the  pre- 

us  occasion,  but  from  a  somewhat  different 

ct.     Then  the  review    havinqr  been  ad- 

nkiitted  on  the  23rd  June  187 1,  the  case  was 

'"te-heard,  and  then  it  was  held,  on  the  autho- 

tity  of  the  case  of  Dhunput  Singh*  in  the 

I  Privy  Council,  that  the  lease  was  hereditary. 

TTfaat  case  had  been  referred  to  on  the  first 

.;  ipccasion,  and  the  learned  Judges  then  con- 

\  sidered  that  it  would  be  quite  impossible  to 

'  apply  that  decision  to  the  facts  of  this  case. 

f  On  review,  however,  they  thought  that  that 

ease  was  applicable,  and  they  applied  it,  and 

held,  contrary  to  their  former  decision,  that 

the  lease    was   hereditary.     The   case   was 

re-heard  before  Mr.  Justice  Loch  and  Mr. 

Justice  Bayley. 

On  the  6th  March  1872,  an  application  was 
made  by  the  plaintiff  before  the  same  two 
Judges  for  a  review  of  this  judgment,  and 
upon  that  application,  notice  was  issued  to 
the  defendant.  The  defendant  came  in  upon 
that  notice  in  April  1872,  or  about  that  time, 
and  on  the  4th  April  1872,  judgment  was 
delivered. 

Mr.  Justice  Loch  delivered  his  judgment 
at  considerable  length,  and  he  says  at  the 
commencement  that  the  application  was 
made  by  the  plaintiffs,  and  that,  after  serving 
notice  on  the  opposite  party,  ''  we  had  the 
question  re-argued  at  length."  Then  he  dis- 
cusses certain  objections,  which  did  not 
appear  to  have  been  considered  before.  Then 

•  9  W.  R.,  P.  C,  3. 


he  states  that  the  Court  had  been  very 
strongly  pressed  indeed  by  the  defendant 
with  the  argument  that  his  subordinate 
tenure  cannot  fail,  so  long  as  his  superior 
landlord's  holding  is  in  existence.  It  must  be 
recollected  that  this  point  had  been  pressed 
on  the  Court  in  the  first  argument,  and 
had  not  been  given  effect  to,  and  then  having 
adverted  to  that,  the  Court  goes  on  to  con- 
sider the  conduct  of  the  parties,  and  to  see 
how  far  they  could  apply  the  decision  of  the 
Privy  Council  in  Dhunput  Singh's  case, 
which  they  had,  in  their  last  judgment,  con- 
sidered to  be  almost  on  all  fours  with  the 
present.  They  now,  however,  took  a  differ- 
ent view,  and  thought  the  circumstances  of 
the  two  cases  were  not  01  an  equal  footing. 
They,  therefore,  again  take  up  the  consider- 
ation of  the  argument  based  upon  the  con- 
struction of  the  lease,  and,  reversing  the 
first  decision  given  in  this  Court,  hold  that 
the  lease  "  has  the  effect  of  being  here- 
ditary." This  was  what  the  two  lower 
Courts  had  held,  which  decisions  this  Court 
had  reversed  on  special  appeal.  It  is,  there- 
fore, as  I  understand  the  judgment,  on  this 
construction  of  the  lease,  which  had  never 
been  put  upon  it  before  by  this  Court,  that 
Mr.  Justice  Loch  says  that  they  think,  on  a 
further  full  consideration  of  the  lease,  that, 
though  the  lease  contains  no  word  importing 
an  hereditary  character,  yet  it  has  the  effect 
of  being  hereditary,  for  the  period  of  its 
continuance  is  not  dependent  on  the  life  of 
any  party,  whether  lessor  or  lessee,  but  on 
the  continuance  of  the  superior  tenure.  And, 
therefore,  a  sufTicient  ground  for  the  admission 
of  a  review  has  not  been  made  out,  and  "  we 
dismiss  the  appeal.*' 

Now  the  true  view  of  that  judgment  is  of 
very  considerable  importance  in  this  case, 
because  it  would  depend  upon  that  whether 
or  no  this  application  comes  within  time. 
The  state  of  the  law,  as  was  represented  to 
me  upon  the  arguments  on  both  sides,  and  as 
1  believe  to  be  correct,  is  this,  that,  if  that 
was  a  re-hearing,  then  there  is  an  appeal 
against  that  order;  but,  if  that  was  only  a 
dismissal  of  the  application  for  a  review, 
then  the  last  appealable  judgment  was  the 
judgment  then  under  review  ;  and  that 
judgment  having  been  delivered  in  June 
1871,  it  cannot  now  be  appealed  against. 
Now,  if  I  had  to  dispose  of  this  case  upon 
that  point,  I  should  certainly  be  very  strong- 
ly inclined  to  say  that  this  was  a  re-hearing, 
and  not  merely  a  refusal  to  admit  a  review. 
No  doubt,  if  the  procedure  laid  down  by  the 
Code  were  strictly  followed,  there  would  be 
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three  distinct  applications,  and  three  distinct 
stages  in  the  proceedings  on  review  ;  first, 
the  application  ex  parte  ;  then,  if  the  Court 
thought  fit,  the  notice  to  come  in  and  show 
cause  why  a  review  should  not  be  granted  ; 
and,  lastly,  the  re-hearing  as  a  totally  distinct 
proceeding.  But,  no  doubt,  those  three  sepa- 
rate stages  are  not  always,  as  a  matter  of  fact, 
kept  distinct,  and  it  is  obvious  that  they  have 
considerable  tendency  to  run  one  into  the 
other.     We  have  very  often  at  once  issued 
the  notice,  and  I  believe  it  is  the  practice 
with  some  of  the  Benches  always  to  allow 
the  notice  to   issue   at    once   without    any 
previous   application,    thus    combining  the 
first  and  second  operations  together.    So  also 
I  certainly  recollect  one   case  (although   I 
have  not  been  able  to  find  it  out)  in  which 
Sir  Barnes  Peacock  and  myself  sitting  toge- 
ther did  what  it  is  extremely  likely  Judges 
would   do  when   the   case  had   been   fully 
argued  upon  the  application  for  admission 
of  a  review,  and  the  points  for  consideration 
had  been  fully  argued — that  is  to  say,  we 
dealt  with   the   matter  at  once  as  upon  a 
re-hearing.    In  the  case  to  which  1  allude, 
it  was  no  doubt  expressly  stated  before  giving 
judgment  that  we   were   about  to   do    so, 
inasmuch   as   we   were   going  to  alter   the 
decree  originally  made.     But  in   this  case, 
where  the  Judges,  though  they  determined 
the  case  on  different  grounds,  nevertheless 
did   not   intend  to  disturb  the  old  decree, 
it  was  very   likely   not  thought    necessary 
especially  to  notice  that  the  review,  strictly 
speaking,  was  admitted,  and  then  the  case 
re-heard.     If   we   look   into  the  judgment, 
I  think  it  difficult  to  say  that  it   is  not  a 
re-hearing.     It  is  true  that  the  Judges  upheld 
their  former  decree,  but  it  seems  to  me  that 
they  give  different  grounds  for  their  decision, 
and  Mr,  Justice  Loch,  when  he  concludes  his 
judgment,  says  two  things  :   First,   that  no 
sufficient   ground   has   been   made   for   the 
admission  of  a  review,  and  then  he  dismisses 
the  appeal. 

Mr.  Woodroffe  very  fairly  admitted  that 
those  words,  "  we  dismiss  the  appeal," 
were  not  conclusive  upon  the  matter.  But 
I  think  that  they  are  of  importance,  when 
we  find,  looking  into  the  judgment,  that 
it  dismisses,  not  the  admission  ot  the  review, 
but  the  case  itself  on  the  merits.  It  will 
appear  from  what  I  have  to  say  on  another 
point  in  this  case  that  this  matter  will  pro- 
bably have  to  go  further,  and  it  is  not  there- 
fore necessary  for  me  to  give  a  final  opinion  on 
the  point.  It  does  appear,  however,  that  there 
are  very  good  and  strong  grounds  for  saying 


that  this  was  a  re-hearing,  and  that  the  appS* 
cation  is  within  time. 

But  then  there  is  another  objectsoa:  Um 
objected  that  this  was  a  suit  in  which  tif. 
stamp  originally  paid  was  apon  an  ^QKMii 
very   much  less  than  Rs.  io,coo;  that  M^ 
whole  course  of  the  litigation  and  thesU^ii 
paid  throughout  were  upon  the  suppostioi 
that  the  property  is  of  a  value  considera^f 
less  than  Rs.  10,000  ;   and  that  the  pials^ 
who  seeks  to  appeal,  cannot  now  be  horfj 
to  allege  that  the  property  is  of  f^reatendti  \ 
than  he  had  himself  assessed  it  ax  forlkfr 
purpose  of  paying  the  various  fees  iorv^ 
tution  and  for  appeal.     Now,  as  a  matter tf 
fact,  I  am  satisfied,  and,  indeed,  I  do  nottlsA : 
it  is  very  seriously  contested,  that  the  propef^i 
is  of  the  value  of  Rs.    10,000.     Bol  vli. 
was  represented  to  me  was  (and  tbattto 
I  understand  to  be  admitted)  that  the  pbii* 
tiff  valued   his    property   at  ten   times  ik 
revenue  payable  to  the  Government  Tim 
is    done    in    accordance   with    the  note  A 
in  the  iilh  article  of  the  Schedule  oiki  1 
XXVI.  of  1867,  which  says  that:  *'ln  ail ' 
"  for  immoveable  property,  whether  pafiij 
"  or  not  paying  revenue  to  Governmeot,  ifce 
''  amount  of  stamp-duty    payable  sbtll  be 
"  computed  according  to  the  market  taiac 
"  of  the    property    in    suit.     In    suits  ior 
**  immoveable   property  paying   reveflae  to 
"  Government,  where  the  settlement  is  tempo- 
"  rary,  eight  times  the  revenue  so  parable, 
'*  and  where  the  settlement  is  permanent,  ten 
'*  times  the  revenue  so  payable;  and  insults 
"  for  immoveable  property  not  paying  revcnee 
**  to  Government,  twenty  times  the  annnal 
"  net  profits  of  such  property  shall  be  takeo 
"  to  be  the  market  value  thereof,  unless  and 
"  until  the  contrar)-  shall  be  proved." 

Now,  in  a  case,  which  is  not  prcdsdr 
similar  to  this,  but  which  I  cannot  distingaish 
upon  any  substantial  ground,  Mr.  justice 
Louis  Jackson  has  held  that,  if  a  party  who 
has  paid  institution-fees  takes  advantage 
of  that  provision  of  the  law,  and  vaiaes  the 
property  at  a  less  sum  than  he  knows  to 
be  the  real  value  of  it,  that  is  a  fraud  upon 
the  Government,  and  that  he  cannot  be  allow- 
ed to  come  in  afterwards  and  allege  the 
contrary  of  what  he  had  once  alleged  to  he 
the  value  by  paying  the  institution-fee  on 
that  amount. 

Now  I  confess  that  I  should  have  very  great 
difficulty  in  coming  to  that  conclosion.  J 
think  it  is  quite  open  to  argument  that  the 
intention  of  the  Act  was  that  parties  shouW, 
as  between  the  Government  and  themselves, 
be  allowed  to  adopt  the  rule  laid  down  as  tbo 
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ae  of  their  property,  leaving  it  open  to 
(vernment  to  show  that  the  property  was 
a  greater  value.  Acts  of  the  Legislature 
ich  impose  duties  of  this  kind  are  always 
^raed  in  favor  of  the  tax-payer.  But 
that  as  it  may,  I  ain  at  any  rate  not  pre- 
red  to  say  that  the  mere  payment  of  a 
imp  so  calculated  can  he  treated  as  in  itself 
baad,  which  ipso  facto  deprives  a  party  of 
%  right  of  appeal;  and  if  there  were  no 
||tr  mode  of  bringing  the  matter  to  a  de- 
nmnation,  I  should  feel  very  great  hesita- 
|lfi  in  following  the  case  relied  on.  1  should 
iSi  inclined  to  accept  the  plainti£f*s  explana- 
On  that  he  thought  the  Act  authorized  the 
^iiciple  of  calculation  which  he  has  adopt- 
%  and,  even  if  he  were  wrong,  his  misun- 
^Manding  the  Act  would  not  be  a  fraud. 
it  seems  to  me,  however,  that  it  is  very 
mdestrable,  especially  in  this  department, 
Ihat  the  law  should  be  left  in  the  unsatisfac- 
tory state  in  which  it  would  be  if  1  were  to 
decide  in  conflict  with  the  express  decision 
of  the  judge  who  sat  previously  in  this  de- 
paitment.  I  think,  as  there  is^another  remedy 
0pen  to  the  parties,  and  as  they  have  the 
iBcans  of  going  to  the  superior  tribunal,  and 
getting  a  decision  on  this  point,  before  the 
costs  are  incurred  in  translating,  printing, 
and  otherwise  preparing  the  case,  it  is  better 
for  me,  upon  the  strength  of  that  decision, 
to  refuse  the  leave  to  appeal,  in  order  that 
the  parties  may  apply  to  the  Privy  Council, 
and  thereby  enable  us  to  have  an  authorita- 
tive decision  under  which  future  Judges 
can  act. 

I  simply,  for  the  purpose  of  enabling  the 
P^es  to  make  their  application  before  the 
Privy  Council,  refuse  the  application  for 
leave  to  appeal  to  Her  Majesty  in  Council. 


The  1 8th  November  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
J^ge. 

Decree-holder    and   Judgment-debtor — Agree- 
""^^t— Coaatruction — Limitation — Waiver. 

Case  No.  238  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
h  the  Subordinate  Judge  of  Purneah, 
'  dated  the  2gth  July  i8 J 2. 


Roy  Luchmeeput  Singh  Bahadoor 
(Decree-holder),  Appellant^ 

versus 

Moonshee  Jowahur  Ali  (Judgment-debtor), 

Respondent, 

Mr,  R.  T,  Allan  for  Appellant. 

Mr,  C,  Gregory  for  Respondent.    • 

Certain  property  was  handed  over  by  a  judgment- 
debtor  to  the  aecree*holder  for  the  purpose  of  satisfyinsf 
the  decree,  and  an  arrangement  was  made  between  them 
under  which  it  was  stipulated  that  if,  within  a  g^iven  in- 
terval, there  should  hereafter  be  found  to  be  a  defect 
in  the  title  of  the  judgment-debtor,  and  the  decree-holder 
should  be  dispossessed,  then,  whatever  the  unrealized 
portion  of  the  amount  of  the  decree,  the  decree-holder 
should  be  at  liberty  to  realize  it  by  execution  of  the 
decree : 

Held  that  the  reasonable  construction  to  be  put  upon 
this  agreement  was  that,  if  there  appeared  to  be  a  detect 
of  title  to  any  portion  of  the  property  handed  over,  and 
the  decree- holder  should  be  dispossessed  of  it  by  reason 
of  such  defect,  then  the  transaction  was  to  be  put  an 
end  to,  and  he  was  to  revert  to  his  original  right. 

As  a  part  of  the  agreement,  the  judgment-debtor  was 
held  to  have  waived  the  benefit  of  the  law  of  limitation, 
if  the  event-should  happen  upon  which  the  decree-holder 
was  entitled  to  fall  back  upon  and  execute  his  decree. 

Couch y  C,J, — In  the  arrangement  which 
the  parties  made,  it  was  stipulated  that,    if 
within  the  said  interval  there   should  here- 
after be  found  to  be  a  defect  in  the  title  of 
the  respondent,  the  judgment-debtor,  and  the 
decree-holder  should  be  dispossessed,  then, 
whatever    was    the     unrealized    portion    of 
Rs.  40,390,  the   amount  of  the   decree,  the 
decree-holder  should  be  at  liberty  to  realize  it 
from  the  judgment-debtor  personally,  or  from 
his  mortgaged  and  unmortgaged  properties,  by 
executing    the    decree    against    him.     The 
reasonable  construction  of  that  stipulation  is 
that,  if  there  appeared  to  be  a  defect  of  title 
to  any  portion  of  the  property  which  was 
handed  over  to  the  decree-holder  for  the  pur- 
pose of  satisfying  his  decree,  and  he  should 
be  dispossessed  of  it  by  reason  of  such  de- 
fect, he  should  be  entitled  to  revert  to  his 
original  position,  and  to  execute  his  decree. 
It  is  true  that  there  is  not  inserted  in  the 
contract  the  words  **  any  portion,"  but,  when 
we  consider  what  would  be  the  consequence 
of    the  construction    that    the    Subordinate 
Judge  has  put  upon  it,  there  can  be  no  ques- 
tion that  the  reasonable  construction  is  that, 
if  the  decree-holder  lost  a  portion  of  what 
was  handed  over  10  him  to  satisfy  his  decree, 
then  the  transaction  was  to  be  put  an  end  to, 
and  he  was  to  revert  to  his  original  right. 
It  would  be  most  unreasonable  to  say  that, 
supposing  he  were  dispossessed  of  nineteen- 
twentieths   of   this  property,    which    might 
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have  happened,  or  of  even  more  than  that, 
he  should  only  be  at  liberty  to  look  to  the 
remainder  of  it,  or  to  take  the  curious  reme- 
dy, which  the  Subordinate  Judge  proposed, 
of  bringing  some  action  for  a  breach  of  the 
Contract.  I  think  that  the  Subordinate 
Judge  has  put  an  improper  construction  up- 
on this  agreement,  and  that,  in  the  event 
which  has  happened,  the  decree-holder  is  en- 
titled to  execute  his  decree  for  so  much  as 
shall  appear  upon  taking  an  account  to  be 
unsatisfied. 

Then  it  is  said  that  he  cannot  now  execute 
his. decree  by  reason  of  the  law  of  limitation  ; 
that,  inasmuch  as  more  than  three  years 
have  elapsed  since  the  application  to  execute 
It  upon  which  this  arrangement  was  made, 
his  remedy  is  now  gone.  Certainly,  it  ap- 
peared to  me  an  extraordinary  proposition 
that  a  party  consenting  to  this  mode  of  hav- 
ing his  decree  satisfied,  and  doing  in  effect 
by  agreement  between  the  parties  that  which 
the  Court  could  itself  have  done  by  appoint- 
ing a  manager,  and  directing  the  profits  to 
be  paid  over,  should,  when  the  event  happen- 
ed upon  which  it  was  stipulated  the  arrange- 
ment should  cease  to  have  effect,  find  that  the 
law  of  limitation  had  deprived  him  of  all  his 
rights  under  the  decree. 

The  decision  of  the  Full  Bench*  to  which 
we  have  been  referred  is  not  applicable 
to  the  present  case.  That  decision  was  that 
the  decree-holder,  by  agreeing  to  receive  the 
amount  of  his  decree  by  instalments,  could 
not  extend  the  period  of  limitation  which 
the  law  allowed  to  him,  and  instead  of  count- 
ing the  three  years  f^om  the  passing  of 
the*  decree,  count  them  from  the  time  fixed 
for  the  payment  of  the  first  instalment.  But 
this  is  a  different  case.;  here  what  the  judg- 
ment-debtor in  effect  does  is,  he  agrees  that 
if,  by  reason  of  a  defect  of  title  and  conse- 
quent dispossession,  the  decree- holder  cannot 
get  the  benefit  of  the  agreement,  the  decree 
may  then  be  executed  in  the  same  way  as  if 
no  such  arrangement  had  been  made,  except- 
ing, of  course,  that  the  debtor  would  have 
the  benefit  of  any  money  that  had  been  re- 
ceived by  the  decree-holder.  It  is  he  who 
waives,  as  part  of  this  agreement,  the  benefit 
of  the  law  of  limitation,  if  the  event  should 
happen;  and  I  know  of  no  rule  of  law  which 
prevents  such  an  arrangement  as  that  being 
made;  he,  in  fact,  precludes  himself  from 
setting  up  the  law  of  limitation,  if  the  event 
should  happen  upon  which  the  decree-holder 
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is  entitled  to  fall  back  upon  and  execute 
decree.     It  would  be  most  inequitable, 
contrary,  in  fact,  to  the  intention  of  ibc 
ties,   and  would  prevent  such  arrange 
being  entered  into,  if  we  were  to  bold 
now  the  right  to  execute  the  decree  ba 
revived,  the  law  of  limitation  shall  be 
and  he  shall  not  be  allowed  to  execate'  h. 

I  think  that  the  order  of  the 
dinate  Judge  must  be  set  aside,  and  the 
cree  must  now  be  executed,  the  decree- 
before  any  steps  are  taken  to  ezecaie  Ife 
restoring  the  possession  of  such  portion  af  the 
property  as  he  still  holds,  and  also  acaiadif . 
for  what  money  he  has  received  during  Ac  . 
time  he  has  held  the  property,  so  ihils 
the  true  balance  now  to  be  levied  under  dbt^: 
decree  may  be  ascertained.  And  the  apfrir .^ 
lant  must  have  the  costs  of  this  appe^ 
pleader's  fees  being  fixed  ai  5  gold  mohocs. 

Glover,  J, — 1  am  of  the  same  opinioo,! 
for  the  reasons  given  by  the  Chief  Justice. 


The  i8ih  November  1872. 

Present: 

The  Hon'ble  J.  B.  Phear  and  W.  Airefic, 

yudges. 

Partitioo— Conrenieiice. 

Case  No.  199  of  1S72. 

Miscellaneous  Regular  Appeal  from 
order  passed  by  the  Additional  Jui^ 
of  Tirhoot,  dated  the  8th  and  2fli 
April  1872. 

Summun  J  ha  and  others  (Decree-holdersX 

Appellants, 

,  versus 

Bhooput  Jha  and  another  (Judgment-debtors), 

Respondents, 

Bahoos    Mohesh     Chunder    Chowdhry  aod 
Chunder  Madhub  Ghose  for  Appellants. 

Baboos  Doorga  Mohun  Doss    and    B&M 
Sen  Singh  for  Respondents. 

Where  a  party  concerned  objects,  in  appeal,  to  a  par- 
tition of  land  fairly  allotted  according  to  value,  as  aot 
having  consulted  convenience,  it  is  not  enough  to  sho* 
that  appellant's  own  convenience  would  have  been  better 
consulted  by  a  different  arrangement.  He  is  bound  to 
show  some  arrangement  which  would  better  satisfy  al 
parties,  and  be  more  equitable  for  all. 

Phear,  J, — ^We  think  that  we  must  dis- 
miss this  appeal.  Substantially,  the  learaed 
pleaders  who  addressed  as  on  behalf  of  the 
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]iant  admit  that,,  so  far  as  the  value  of 
plots  allotted  is  concerned,  there  is  no 
ineqaality  as  they  can  complain  of ; 
they  put  it  that  the  principle  which 
d  the  Judge  to  consult,  as  far  as  possible, 
convenience  of  all  the  parlies  to  this 
ion,  has  not  been  duly  followed,  and 
their  client  has,  to  some  extent,  received 
lent  from  this  cause,  and  is  entitled  in 
regular  appeal  to  have  that  master  set 
I  need  not  say  that  it  would  be 
ely  difficult  for  us  here,  if  all  the 
ics  to  the  suit  were  before  us,  to  judge 
of  their  relative  convenience  than  the 
below  on  the  spot  can  do.  But  we 
not  even  that  advantage  of  situation, 
only  of  the  parties  are  here.  The 
llant  certainly  has  not  shown  us,  as  I 
erstand  the  argument,  that,  in  the  Court 
iow,  the  balance  has  been  unevenly  held 
regard  to  the  convenience  of  all  the 
iw.  It  is  merely  pointed  out  to  us  that 
appellant's  own  convenience  would  have 
Icen  much  belter  consulted  if  a  different 
jterangement  had  been  effected  between  him 
1j»d  the  respondent.  I  think,  before  he  can 
*k  us  to  disturb  the  decision  of  the  Court 
jklow,  he  ought  to  show  us  some  arrangement 
»1f\«cVi  would  better  satisfy  all  parties,  or 
^ould  be  more  equitable  for  all  parties,  than 
^4e  arrangement  which  has  been  come  to  by  I 
^  Judge.  1  can  conceive  very  good  reasons 
^y  the  Judge  should  have  allotted  ground 
^ich,  in  the  map,  is  contiguous  to  the  peti- 
~ier's  land  to  the  respondent;  and  yet,  on 
whole,  should,  by  so  doing,  have  best  con- 
'ted  the  interest  of  all  parties  to  the 
paniiion. 

Iihink  the  appellant,  in  order  to  succeed 
Ittre,  ought  to  have  shown  us  that  the  allot- 
ment which  the  Judge  has  made  is  unfair, 
and  to  point  out  to  us  that  another  arrange- 
2<iul  would  have  been  better  and  more  fair. 
"^  has  not  endeavoured  to  show  this  latter 
P^J^-  I  have  not  the  smallest  material 
wtore  me  at  the  present  moment  upon  which 
A  can  say  that  any.  other  division  of  the 
Property  would  be  fnore  convenient  to  all 
Wes  than  the  present  one,  even  if  I  come 
T^^^^^o^clusion  that  the  convenience  of  the 
n«Si  J  ^^^  ^^^^  apparently  somewhat 
M?  1?  ^^  between  him  and  the  respond- 
«nn  .^  ^^'^  "i^^^oTx,  1  think  the  appellant 
«nnot  succeed  before  us,  and  the  appeal 
snould  be  dismissed  with  costs. 


^inslie,  J,^i  concur. 


Vol  XVIII. 


The  19th  November  1872. 
Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ajnslie, 

Judges. 

Special  Appeal — Evidence — Error  in  Law, 

Case  No.  237  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patna,  dated  the.  10th  July  i8jr, 
reversing  a  decision  of  the  Subordinate 
Judge  of  that  District,  dated  the  nth 
April  1^7  r. 

Mohur  Matoon   and   another   (Defendants), 

Appellants, 

versus 

Bibee  Umalum  (Plaintiff),  Respondent. 

Mr,  A,  F,  Lingham   and    Baboo   Chunder 
Madhub  Ghose  for  Appellants. 

Messrs,  R,  E\  Twidale  and  C.  Gregory 
and  Moonshee  Mahomed  Yusuf  for 
Respondent. 

Whether  or  not  a  Lower  Appellate  Court  commits  such 
an  error  in  dealing  with  a  case  on  the  evidence  before 
him  as  would  make  his  conclusion  on  the  facts  bad  in 
law,  if  he  does  not  treat  the  evidence  otherwise  than 
reasonably,  he  gives  no  room  for  special  appeal. 

Phear,  J. — At  first  it  seemed  to  me  that 
the  judgment  of  the  Lower  Appellate  Court 
was  somewhat  obscure,  and  I  have  felt  some 
little  difficulty  in  entirely  apprehending  the 
course  of  the  Judge's  reasoning.  The  dis- 
cussion which  the  learned  Counsel  has  given 
us  of  the  judgment  and  of  the  portion  of 
the  evidence  has,  however,  sufficed  to  dispel 
my  difficulty  on  that  head,  and  1  now  think 
that  we  cannot  rightly  disturb  the  judgment  of 
the  Lower  Appellate  Court  on  special  appeal. 
The  plaintiff  sues  upon  a  kubooleut  which 
is  unquestionably  genuine.  The  defendant 
says  that  the  kpbooleut  was  not, given  over 
to  the  plaintiff  unconditionally  ;  it  was  given 
by  him  to  be  held  by  a  third  party,  Raza 
Hossein,  until  certain  conditions  were  per- 
formed by  the  plaintiff,  namely,  until  she  had 
paid  off  a  person  who  was  a  prior  incum- 
brancer upon  the  rents  which  he  was  to  take 
in  farm  ;  and  he  objects  that  he  is  not  liable 
upon  this  kubooleut,  because  that  condition 
has  never  yet  been  fulfilled  by  the  plaintiff. 
But  the  Judge  finds  upon  the  evidence  before 
him,  specially  upon  the  evidence  of  Raza 
Hossein  himself,  that  the  defendant's  story 
does  not  give  the  true  version  of  the  condition 
upon  which  ihei  kubooleut  was  handed  over  to 
Raza  Hossein.    He  says,  it  appears  from  Raza 
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Hossein's  testiroony  that  the  kubooleut  was 
banded  over  to  Raza  Hossein  to  be  kept  by 
him,  together  with  a  sum  of  Rs.  400, 
paid  by  the  defendant  for  a  period  of  one 
month,  in  order  that  the  defendant  might, 
within  that  time,  obtain,  by  payment  of  proper 
fees  and  expenses,  from  the  plaintiff  's  serish- 
tah,  a  pottah,  in  exchange  for  the  kubooleut, 
and  that  the  kubooleut  should  not  be  opera- 
tive for  that  time.  The  month  expired  without 
the  defendant's  doing  this,  and  Raza  Hossein 
then  handed  over  the  kubooleut  and  the 
Rs.  400  to  the  plaintiff.  The  Judge  says  he 
believes  this  to  be  a  true  story :  that  the 
plaintiff  has  thus  rightly  got  the  kubooleut, 
and  acted  upon  the  document  signed  by  the 
defendant,  and  that  It  gives  her  primd-facie 
right  to  sue  him. 

Then,  as  to  the  further  objection  raised  by 
the  defendant  that  he,  in  fact,  had  no  posses- 
sion whatever,  and  was  unable  to  obtain  it 
(that  means,  I  suppose,  was  unable  to  collect 
any  of  the  rents  leased  to  him),  the  judge 
says  upon  the  evidence  that  the  case  of  the 
defendant  in  that  respect  has  entirely  broken 
down.  He  says,  as  I  understand  him,  that, 
at  the  time  when  this  kubo<^eut  was  given, 
the  defendant  and  his  step-brother,  Bahadoor 
Matoon,  were  farming  these  very  rents  and 
collections  under  a.iicca  from  the  plaintiff  and 
her  shareholders :  that  Bahadoor  Matoon's 
evidence  as  to  his  sole  possession  is  not  to  be 
believed,  and  that  there  is  no  doubt  that  the 
plaintiff,  who  must  have  had  the  ver}'  best 
possible  means  of  knowing  whether  he  would 
be  able  to  get  possession  or  not,  when  he 
gave  the  kubooleut,  would  never  have  allowed 
three  years  to  pass  without  action  or  com- 
plaint after  he  paid  Rs.  400  to  the  plaint- 
iff, if  h«  had  not,  in  fact,  the  possession  with 
respect  to  which  the  kubooleut  was  given. 

It  appears  to  me,  upon  the  consideration 
we  have  been  able  to  give  to  the  case,  that 
the  foregoing  is  substantially,  the  view  of  the 
case  which  the  Judge  formed,  and  upon  which 
he  based  his  decision.  Raza  Hossein's  evi- 
dence was  read  to  us  in  exienso,  and  it 
appears  to  me  that  it  thoroughly  bears  out 
this  view,  and  is  in  no  way  inconsistent  with 
it.  1  am  unabi«  to  accept  the  argument  of 
Mr.  Lingham.  I  understand  him  to  argue 
that  there  has  been  such  a  perversion  of  the 
evidence  in  the  estimate  of  it  given  by  the 
Judge  as  makes  his  judgment  bad  in  law. 
We  ought  not  here,  sitting  on  special  appeal, 
to  go  into  the  evidence  in  detail,  or  endeavour 
to  bold  the  balance  between  statements  of 
witnesses  made  on  one  side  and  on  the  other, 
or  between  themselves,  of  inferences  dedul 


cible  in  favor  of  the  one  side  and 
other.     We  can  only  say  whether  or 
Judge  has  committed  such  an  emcR-  « 
mode  of  dealing  with  the  case  on  tlie 
dence  before  him  as  would  make  bis 
ston  on  the  facts  bad  in  law  ;  it 
appear  to  be  in  this  case  that  the  Judge 
treated  the  evidence  otherwise  than 
abh>  and  I  think,  therefore,  this  appeal 
be  disn^tssed  with  costs. 

Ainslie^  J. — I  concur. 


1; 


The  20th  November  1872. 

Preient  : 

The  Hon'ble  J.  B.  Phear  and  W.  Ai 

Judges. 

Acquiescence — AdmissioiiSL 

Case  No.  213  of  1872. 

Special  Appeal  from  a  decision  pami  ^ 
the  Subordinate  Judge  of  Gy*r^ 
the  J  1st  August  iSyiy  reversing  j 
sion  of  tkt  Maonsiff'  of  thai  I}otrui^ 
dated  the  2jth  March  iSyr. 

Mussamut  Jan  Koonwar  (Plaintifi), 
Appellant^ 

versus 

Ram  Ruttun*  Neogy  and  others  (Defendai^), 

Kespondenfs, 

Baboos  Mohesh   Ckunder  Chowdhrj  atxA 
Gopal  Chunder  Mookerjee  for  Appeflaat. 

Mr,  C,  Gregory  and  Moonshee  Mahomei 
FusufioT  Respondents. 


One  R.  p.,  who  was  entitled  to  possession  of  S 
of  a  i^ertain  property,  assi|^ned  i  ansa  to  her  {oad 
daughter  /,  who,  about  23  years  afterwards,  giaotad 
plaintiff  a  mokurruree  pottah  under  which  be  so4^ 
possession,  but  found  defendants  standinfr  between  nm 
aind  the  rent-payers  as  mokurnireedars  or  lepimiuta- 
tives  of  such,  throug^h  one  W.  A.,  to  whom  tbey  said 
R.  P.  had  (riven  a  mokurruree  pottah  before  sbe  aade 
the  assignment  to  /.  The  Lower  Appellate  Cnrt 
found  that  /  had  had  no  other ei^oynient  of  tke  property 
than  throug-h  mokurrureedars  or  micUlemen  ever  saoce 
she  obtained  her  assignment*  and  that  defendaab  or 
those  through  whom  they  dainted  had,  during  all  that 
time,  or,  at  any  rate^  sitice  1^59,  been  setting  op  ^ 
mokurruree  title  of  W.  A.,  and  that,  about  1 1  ori2  fors 
ago,  in  a  suit  for  possession  brought  by  a  tkcadar  (G) 
against  Z,  the  latter  had  alleged  that  \V.  A.  and  Hht 
defendants,  through  him,  were  holding  imderamokBr- 
ruree  pottah  of  considerably  antecedent  date: 

Hrld  that,  after  the  long  period  of  lawful  hol^agoi 
the  part  of  defendants  to  the  k'nowled.(*e  of  Z,  aad  «id^ 
out  any  serious  attempt  on  her  part  to  disturb  it,  and  Wr 
admission  in  the  suit  by  G,  the  suit  was  pruperlj  dis- 
missed. 

Phear,  y, — To  state  this  case  very  shortlr, 
the  plaintiff  alleges  lirat  one  Ranee  Pheekun, 
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log  entitled  to  possession  of  8  annas  of 
b  property,  part  of  which  is  the  subject  of 
p  8uit«  assigned  i-anna  share  of  the  pro- 
y  in  the  suit  to  her  granddaughter  Zu- 
run  Begum  (I  believe  this  was  about  the 
1847),  and  that  Zumeerun,  about  two 
a^o,  granted  hitn,  the  plaintiff,  a  mo- 
nree  potiah,  under  which  he  endeavoured 
-obtain  enjo3n[nent  of  the  subjed  granted 
illlm  ;  but  that,  upon  his  doing  so,  he  found 
defendants  standing  between ^  him  and 
be  rent- payers  upon  the  ground  that  they 
ttre  mokurrureedars  or  representatives  of 
be  interest  of  molcurrureedars  by '  a  title 
foough  one  Waris  Ali,  to  whom,  as  they 
iiid,  Pheeloun  Ranee  had  given  a  mokarroree 
^tah  of  the  whole  8  annas  before  she  made 
kn  assignment  of  i  anna  of  her  own  interest 
Ip  Zumeerun. 

On  these  allegations  of  fact,  the  defendants 
let  op  that  they  had  a  title  prior  to  that 
qI  tKe  plaintiff,  and  they  also  pleaded  that 
die  present  suit  was  barred  by  the  Act  of 
^imitation. 

^  The  Lower  Appellate  Court  has  upheld 
^  plea  of  limitation,  and  the  present  appeal; 
specially  made  to  this  Court,  is  mainly 
tHTOught  to  question  the  legality  of  the  find- 
ing of  the  Court  below  on  the  plea  of  limit- 
ation. 

The  case  has  been  very  fully  and  very 
well  argued  before  us  on  both  sides,  and, 
;  speaking  for  myself  only,  I  am  not   by  any 
means  sure  that  the  Subordinate  Judge  did 
not  fall  into  error  in  his  application  of  the 
law  of  limitation  to  this  case.     But,  however 
this  may  be,  it  appears  to  me  that  he  has 
dealt  very  completely  with  the  merits,  and 
that  he  has  come  to  a  decision  upon  the  facts 
before  him  which  we  ought  not  on  special 
appeal  to  disturb.     He  has  found  in  discuss- 
ing the  matter  of  limitation  that  Zumeerun 
has  had  no  other  enjoyment  of  this  property 
than  through  mokurrureedars  or  middlemen 
ever  since  she  obtained  her  assignment  of 
I -anna  share  at  a  lime  so  far  back  as  1847, 
that  is,  three  and  twenty  years  before  the 
Bringing  of  the  suit.     He  has  also  found, 
and  I  think  it  is  almost  beyond  contest  on 
the  part  of  the  other  side,  that  the  defend- 
ants, or  persons  through  whom  they  profess 
to  claim,  have  been,  during  the  whole  of  this 
time,  or  at  any  rate  cenatnly  since    1859, 
setting  up  the  mokurruree  title  of    Waris 
Aft;    further,   that   about    ic   or    12   years 
ago,   Zumeerun  granted   a  ticca  pottah  to 
one  Goodree  Singh  of  the  very  subject  of 
the  present  suit,  and  Goodree,  finding  or  al- 
leging that  he  could  not  get  the  enjoyment 


of  his  ticca  pottah,  brought  a  suit  against 
Zumeerun  and  the  presentdefendants  amongst 
others ;  that,  in  that  suit,  Zumeerun  filed  a 
written  statement  in  which  she  expressly 
Slid  that  Waris  Alt  and  through  him  the 
defendants  were  holding,  as  they  alleged,  un- 
der a  mokurruree  pottah  of  a  considerably 
antecedent  date  granted  by  Pheekun  Ranee, 
her  assignor ;  and  that  that  was  the  reason 
why  the  plaintiff  in  that  suit  could  not  get 
possession,  and  she  could  not  give  it.  Whe- 
ther rightly  or  wrongly,  the  Court,  in  that 
case,  gave  a  decree  in  favor  of  Goodree  Singh 
against  Zumeerun.  But  the  Court  below 
finds  that  Goodree,  notwithstanding  he  got 
this  decree  in  his  favor,  never  put  it  in 
force,  or  made  effective  his  ticca  pottah, 
either  then  or  at  any  other  time ;  conse- 
quently the  present  suit  is  scarcely  more 
than  a  repetition  of  the  attempt  which  was 
then  made  unsuccessfully  1 1  years  ago,  and. 
ought  to  fail,  because,  in  fact,  Zumeerun  has 
not  been  in  any  other  enjoyment  (as  I  have 
already  said)  than  through*  the  mokurruree- 
dars, represented  by  the  defendants,  for  a 
period  considerably  greater  than  the  period 
of  limitation.  He  has  also  gone  even  further 
than  this,  and  he  has  found  that,  whether 
or  not  the  documents,  which  the  defendants 
put  in  to  show  their  holding  under  Waris 
Ali,  have  been  sufficiently  proved  or  not, 
they  appear  to  have  been  duly  registered 
and  accord  with  the  facts  of  the  actual  hold- 
ing as  established  by  the  defendants. 

Now,  without  saying  that  the  Subordinate 
Judge  is  right  on  this  ground  in  holding 
thtt  the  pUintiff's  suit  is  barred  by  the  oper- 
ation of  the  Act  of  Limitation,  I  think  he 
is  quite  right  in  dismissing  that  suit.  It 
appears  to  me  that,  after  the  long  period  of 
beneficial  holding  which  has  occurred  on  the 
part  of  Waris  Ali  and  those  who  claim 
through  him  to  the  knowledge  of  Zumeerun, 
and  without  any  serious  attempt  on  her 
part  at  disturbing  it  (even  supposing  that 
Goodree  did  really  represent  her),  that  after 
this  she  ought  not  to  be  allowed  ta  say  that 
she  had  not  taken  the  assignment  of  i- 
anna  share  subject  to  the  mokurruree  rights 
which  the  defendants  set  up,  and  which 
they  have  certainly  proved  that  they  have  so 
long  enjoyed.  In  this  view,  I  think,  in  this 
special  appeal,  we  ought  not  to  interfere  with 
the  judgment  which  is  manifestly  right  on 
the  merits. 

I  am  this  moment  told  that  there  is  a 
poitionof  the  subject-matter  in  dispute  which 
is  not  covered  by  Waris  All's  mokurruree  title. 
I  do  not  think  I  ought  at  this  stage  to  go  into 
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the  facts  by  which  the  case  with  regard 
to  this  may  differ  from  the  facts  upon  which  I 
have  just  now  based  my  opinion,  as  neither  in 
the  grounds  of  appeal  nor  in  the  argument 
before  us.  nor  apparently  in  the  Court  below, 
was  there  any  distinction  made  in  the  situa- 
tion of  the  two  properties.  It  is  too  late  now, 
after  both  sides  have  been  fully  heard  and 
the  judgment  of  the  Court  has  been  delivered, 
to  inquire  whether  the  facts  of  acquiescence 

*  are  materially  different  with  respect  to  this 
second  portion  from  those  with  which  the 
Court  has  just  now  been  dealing,  and  upon 
which  it  has  based  its  decision.  This  is  a 
special  appeal,  not  a  regular  appeal,  and  the 
Court  below  has  determined  the  question  of 
enjoyment  during  the  period  of  limitation  I 
against  the  plaintiff  for  all  portions  of  the  | 
property  alike. 

The  appeal  will  therefore  be  dismissed  with 
costs. 

Ainslie,  J, — I  do  not  think  it  is  necessary 
for  me  in  this  case  to  re-consider  the  opinion 

•  expressed  by  me  in  the  judgment,  reported  in 
15  Weekly  Reporter  232,  which  has  been 
cited  in  the  course  of  the  argument,  as  to 
whether  limitation  can  apply  in  any  suit 
between  landlord  and  tenant ;  for,  whether 
limitation  has  been  properly  applied  by  the 
Lower  Appellate  Court  in  this  suit  or  not,  it 
seems  to  me  that,  on  the  findings  of  fact,,  the 
suit  was  properly  dismissed. 

The  Subordinate  Judge  having  found  that 
Mussamut  Zumeerun  had  never,  since  1859, 
enjoyed  this   property,  except  through   the 
intervention  of  a  third  party,  that  third  party 
being   a  representative   of    Waris    Ali,  the 
alleged  mokurrureedar,  and  the  mokurruree 
lease  of  Waris  Ali   having  been   distinctly 
alleged  in  the  year  1859  in  the  suit  of  Good- 
ree,  if  not  earlier,  and  there  being  in  that  suit 
an  admission  by  Mussamut  Zumeerun  which 
carries  back  her   knowledge  of   that  lease 
without  any  apparent  limit  of  time,  I  think  it 
may  be  fairly  inferred  that  she  meant  to  express 
her  kno^edge  of  it  from  the  time  that  she 
derived  her  own  title.    Then,  from  the  time 
of  those  suits  up  to  the  present  time,  Mussamut 
Zumeerun  appears  to  have  taken  no  steps 
whatever  to  question  that  mokurruree  title ; 
and  taking  her  silence  now  with  her  admis- 
sion then,  even  if  the  law  of  limitation  do  not 
properly  apply  to  this  suit,  there  has  been  such 
an    acquiescence  in  the  title  put  forward 
on  behalf  of  Waris  Ali,  that  Zumeerun,  or 
those  deriving  title  from  her,   cannot  now 
dispute  it.    Therefore,  the  suit  was  properly 
dismissed. 


The  2ist  November  1872. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  KAi 

Judges.  \ 

Documentary  Evidence— Consoit  of  Puliab 

Case  No.  333  of  1872. 

Special  Appeal  from  a  decision  paaei  h 
the  Judge  of  Sarun,  dated  ih  Jjri 
September  i8yr,  reversing  a  dtdan  (f 
the  Moonsiff  of  Chuprah,  daUi  Ik 
2jrd  May  i8jr. 

Rash  Beharee  Lall  (one  of  the  Defeiukolsl^ 

Appellant  i 

versus 

Ram  Prosunno  Misser  (Plaintiff),  Rap^M. 

Baboo  Bama  Churn  Banerjee  for  Appdlrt. 

Baboos  Sreenath  Doss  and  Nuilit  Chtdt 
Sen  and  Moons hee  Mahomed  Yusuf^ 
Respondent. 

Where  two  sets  of  jummabandee  papers  poiajf 
parties  to  a  suit  are  such  that  cither  }>fou]d  be  mkss- 
sible  if  objected  to  by  the  opposite  party,  each  v?^M 
insisting^  on  his  own  papers,  bars  himself  from  obj«t^ 
to  those  of  his  adversary. 

Phear,  7.— There  does  not  appear  to  be 
anything  erroneous  in  law  in  the  decision  of 
the  Lower  Appellate  Court.     In  this  case 
it  seems  to  be  beyond  question  that  both  s^ 
of  jummabundee  papers  have  been,  by  the 
conduct  of  the   parties    themselves,  vam 
evidence   between   them.     The    first  Court 
was   of  opinion    that    the   testimony  as » 
possession  of  one   set  of  witnesses,  cam- 
borated   as   it  was   by  one   set  of  jumiifl- 
bundee   papers,  ought  to  prevail  over  ue 
other  set  of  witnesses  corroborated  by jw 
other  jummabundee    papers.      The  Jud^ 
has  Uken  an  opposite  view :  he  thinks  m 
the  corroboration  of  the  plaintiff's  witncs^i 
which   is    afforded   by    the   juDQ«^^'^.T^ 
papers  put  in  by  him,  is  more  effectual  »a» 
the  corroboration  of  the  defendant's,  witnc^ 
es  by  the  jummabundee  papers  pat  »^  J 
him.    The  J  udge  has  not,  perhaps,  been  v«y 
happy  in  the  use  of  his  terms,  for  w  « 
said    that    the    jummabundee  P^P^f^  ^ 
forward  by  the  defendant  were  no  ev'^ewji 
while  those    put  forward    by  the  ?»»» 
were    better    evidence.     There  can  w 
I  doubt  that  both  of  these  two  P^P^^^  L 
have  been  inadmissible  as  evidence  m  u** 
>  suit,  had  the  opposite  parties  objccieu 
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\m  when  they  were  first  attempted  to  be 
ed  by  their  respective  adversaries.  But 
cb  party  in  this  case,  by  insisting  on  his 
11  jammabundee  papers,  has  barred  him- 
)i  from  objecting  to  the  jummabundee 
|>ers  of  his  adversary,  for  there  seems  to 
r  DO  difference  between  the  two  as  to 
iaracter;  the  only  difference  which  exists 
%  difference  as  to  value,  and  we  think  that 
p  Judge  was  right  in  saying  that  the 
|liatiff*s  jummabundee  papers  were  more 
^be  relied  on  than  the  defendant's,  for  they 
^pear  to  have  been  papers  kept  in  the 
idmary  course  of  business  in  the  landlord's 
irishtah,  and  not  papers  prepared  for  a 
^ial  occasion.  At  the  same  time  we 
pttst  say  we  think  it  is  unfortunate  that  the 
Appellate  Court  should  have  reversed  the 
toding  of  the  Court  below  simply  upon 
Mdence  of  this  character,  without  having 
|one  somewhat  into  a  discussion  of  the  cor- 
icsponding  merits  of  the  conflicting  parol 
testimony.  Nevertheless,  we  cannot  say 
the  Judge  has  committed  any  such  error 
obliges  as  to  interfere  with  his  judgment 
special  appeal.  The  appeal  will  be  dis- 
lissed  with  costs. 


^  The  22nd  November  1872. 

Present  : 

the  Hon'ble  Sir  Richard  Couch,  A7..  Chief 
Just  ice  y   and  the  Hon'ble   F.  A.  Glover, 
;  Judge. 

Iloaey-decree  —  Attachment  of  Property  —  Ex- 
ecution-sale— Payment  by  third  Party. 

i  Case  No.  526  of  1872. 

\  Special  Appeal  from  a  decision  passed  by 
ihe  Officiating  Judge  0/  Rajshahye,  dated 
ihe  20th  December  iSyi^  affirming  a  deci- 
iion  of  the  Subordinate  Judge  of  Pubna, 
dated  the  28th  November' 1870. 

Omrito  Lall  Sircar  (Plaintiff),  Appellant, 

versus 

^mdhun  Chakee  and  another  (Defendants), 

Respondents, 

^ahoo  Mohinee  Mohun  Roy  for  Appellant. 

Bahoo  Grija  Sunker  Mojoomdar  for 
Respondents. 

I '"  ^^^feeing  a  claim  founded  on  a  simple  money- 
SM*  *      ^^^  ^^^  "^  authority  to  direct  the  realization 
mat  •"'^^*^^  out  of  any  named  property,  and  thus 
'TC  It  a  charge  upon  such  property. 

'?  such  a  case,  if  the  decree  does  this,  and  the  pro- 
p«^y»  sold  before  atUchtnent,  the  title  conveyed  by  , 


the  sale  is  not  affected  (as  there  is  no  charge  upon  the 
property  before  it  is  attached),  and  the  decree-holder's 
remedy  lies  against  the  judgment-debtor. 

A  payment  of  money  to  prevent  a  sale  about  to  be 
effected  in  execution  of  a  decree  cannot  be  called  a 
voluntary  payment,  whether  it  is  made  by  the  judgment- 
debtor  or  by  a  third  party  claiming  the  property. 

Conchy  C,J, — In  the  judgment  of  the 
Subordinate  Judge,  the  case  for  the  plaintiff 
is  stated  to  ^e  that  he  had  purchased  a  one- 
anna  share,  and  was  in  possession  of  it ;  that 
the  defendant  caused  an  attachment  of  the 
share  to  be  made;  and  that  the  .plaintiff 
raised  objections  to  the  attachment,  which 
being  rejected,  he,  on  the  14th  of  June  1865, 
paid  the  amount  of  the  execution,  namely, 
Rs.  950-.14-6,  to  save  the  property  from  sale, 
and  he  instituted  the  suit  to  establish  his 
right  to  the  one-anna  share,  and  to  get  back 
the  money  which  he  had  so  paid. 

It  also  appears  from  this  judgment  that 
the  defendant  set  up  a  great  variety  of 
grounds  of  defence.  The  ingenuity,  we  sup- 
pose, of  the  pleader  who  appeared  for  him, 
must  have  been  severely  taxed  to  discover 
all  these  various  grounds ;  but,  amongst  them, 
he  set  up  this  that,  by  the  decree  which  was 
given  in  favor  of  the  defendant,  the  sum  of 
money  which  had  been  decreed  was  directed 
to  be  realized  out  of  this  property. 

It  appears  that  the  suit^  in  which  that 
decree  was  made,  was  upon  a  simple  money- 
bond.  The  Court,  in  such  a  suit,  should 
order  the  money  to  be  realized  out  of  the 
property  left  by  the  deceased  person.  Unless 
the  bond  created  a  charge  upon  the  property, 
the  Court  would  have  no  authority,  by 
directing  the  realization  of  the  money  out 
of  any  pamed  property,  to  make  it  a  charge 
upon  it — to  make  a  different  decree  from  that 
which  is  directed  by  the  Code  of  Procedure. 

The  Subordinate  Judge  in  his  judgment 
held  that  the  plaintiff  had  shown  that  he  was 
entitled  to  the  one-anna  share,  and  made  a 
decree  in  his  favor  as  regards  it«  but  he 
refused  to  give  him  a  decree  for  the  money 
which  he  had  paid  to  stop  the  sale,  because, 
he  says,  he  considered  that  it  was  a  voluntary 
payment.  He  has  referred  to  the  decision  of 
the  Privy  Council  quoted  to  us,  and  he  says 
that  he  did  not  consider  it  was  applicable. 
The  reason,  apparently,  for  his  saying  that 
he  did  not  think  it  was  applicable  is  that,  in 
that  case,  it  was  the  judgment-debtor  who 
paid  the  money  to  prevent  the  sale,  and  in 
this  case,  it  was  a  third  person.  It  does  not 
seem  to  have  occurred  to  him  that,  as  regards 
the  payment  being  voluntary,  it  did  not 
matter  whether  it  was  the  judgment-debtor 
or  a  third  person  who  claimed  to  be  entitled 
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to  the  property  which  was  going  to  be  sold. 
The  material  fart  was  that  a  payment  was 
made  by  a  person  claiming  to  be  entitled  to 
the  property,  and  who  now  appears  to  be 
entitled  to  it,  and  who,  if  he  had  not  paid  the 
money,  would  have  seen  his  property  sold. 
How  it  can  be  said  that  a  payment  which  a 
man  makes  when  his  property  is  going  to  be 
sold  in  execution  of  decree  by  the  officers  of 
a  Court  of  justice  to  prevent  the  sale  is  a 
voluntary  payment,  is  somewhat  difficult  to 
see.  We  think  the  first  Court  was  wrong 
in  saying  that  the  principle  of  the  decision 
of  the  Privy  Council  did  not  apply  to  this 
case,  and  that  the  payment  cannot  be  regarded 
as  a  voluntary  payment. 

The  case  then  comes  by  way  of  appeal 
to  the  District  Judge.  He  came  to  the 
same  conclusion  as  the  Subordinate  Judge 
with  regard  to  the  right  td  the  one-anna  share, 
but  did  not  agree  with  him  with  regard  to  the 
payment  being  voluntary.  But  he  also,  for  a 
different  reason,  holds  that  the  plaintiff  cannot 
recover  the  money  which  he  paid,  his  reason 
being  that  the  debt  which  had  been  decreed 
to  the  defendant  was  a  charge'  upon  the 
property  in  the  hands  of  the  first  respondent, 
and  that  the  purchaser  from  him  was  in  the 
same  position. 

There  he  appears  to  have  been  wrong, 
because  the  state  of  things  was  this,  that  the 
decree  authorized  the  decree-holder  to  realize 
his  debt  out  of  the  property  of  the  deceased 
in  the  hands  of  the  defendant ;  but,  until  he 
had  attached  it,  there  was  no  charge  upon 
the  property,  and  if  it  was,  in  the  meantime, 
sold  by  the  person  against  whom  the  decree 
was  obtained,  the  sale  would  confer  a  good 
title  on  the  purchaser,  the  remedy  of  the 
decree-holder  being  against  the  judgment- 
debtor  who  had  sold  it,  and  who  would  be 
liable  to  make  good  the  debt  out  of  his  own 
property,  or  out  of  the  money  he  had  obtained 
for  it.  This  part  of  the  judgment  of  the 
District  Judge  could  only  be  supported  by  its 
being  shown  by  the  respondent,  the  defendant 
in  this  case,  that  the  suit  in  which  the  decree 
was  obtained  was  a  suit  to  enforce  a  charge 
upon  the  property,  and  that  the  decree  was 
one  giving  effect  to  the  charge.  That  does 
not  appear ;  that  ought  to  have  been  shown  ; 
the .  defendant  put  forward  that  defence 
originally,  and  it  may  be  presumed  that,  if 
there  were  any  means  of  proving  it,  he  would 
have  done  so. 

Therefore,  the  decrees  of  both  the  lower 
Courts  are  wrong  with  regard  to  recovering 
back  the  money.  They  have  decided  on 
different  grounds,  but  both  are  Mrong.    Both 


decrees  mast  be  reversed,  and  the  plwtf 
must  have  judgment  for  the  wmml 
which  he  claims  as  having  paid  to  ^ 
the  sale.  The  decree  mast  be  amesdedlf 
declaring  the  plaintiff  to  be  entitled  to  ii. 
money  whkh  he  claimed  in  his  pl»m,  itk 
interest  at  6  per  cent,  from  the  date  oa  vliti 
it  was  paid  until  the  judgment  is  sadsM. 

The  appellant  most  have  the  costs  of  te 
appeal  from  the  second  respondent,  and  li 
think  that  the  respondent  who  did  ootpirlil 
debt  should  have  no  costs. 


The  22nd  November  1S72. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  Aiosii. 

Judges. 

Registration— Act  XX.  of  x866^  s.  49-Fr«l* 
Remedies— Right  of  Suit 

Special  Appeals  from  a  decision  passei  k 
the  Subordinate  Judge  0/  Gya,  idti 
the  28 ih  September  iSyi^  revenis^ « 
decision  of  the  Moonsiff'  of  NewM, 
dated  the  24th  June  i8ji. 

Case  No.  273  of  1872. 

Meer  Shumshare  Ali  (Defendant;,  AppdU^* 

versus 

Syud  Lutafut  Kureem  (Plaintiff). 
Respondent. 

Moonshee  Mahomed  Vusuf  for  AppeJiani. 

Messrs,  R,  £.  Tividale  and  C.  Gregory  for 

Respondent. 

Case  No.  280  of  1872. 

Lalla  Thakoor  Sahoy  (Plaintiff),  AppcllAni. 


versus 

Syud  Mahomed  Lootfoollah  (oneoftfac 
Defendants),  Respondent, 

Moonshee  Mahomed  Fusu/iov  Appellant. 

Messrs,  R.  E.  Twidalz  and  C,  Gregory  for 

Respondent. 

On  the  expiration  of  a  zur-i-peshgee  ticca  p^"*^}" 
plaintiff  by  defendant,  the  latter  executed  a  kobaJa  oW 
property  tormin|r  the  subject  of  this  suit  for  a  con«»«[' 
ation .  The  Icobala  was  drawn  up,  signed  by  ^^^^\ 
and  delivered  to  plaintiff's  servants  to  be  registered  wt* 
his  consent,  but  the  defendant  subsequently  go^i^^*^ 
from  them,  and  never  went  to  the  Reffistiy  ^J^^^*^^ 
the  deed  could  not  be  registered.  Thedefeiidan*  ««** 
these  facts,  and  pleaded  that  he  had  given  a  ^^^%, 
ree  lease  to  a  third  party  six  days  after  the  ^^^ 
alle^^ed  execution  of  the  kobala.  The  Lower  App«»« 
Court  found  the  plaintiff  *s  case  csUWisbcd,  and onltitu 
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:  to  restore  the  deed  of  sale  for  the  purposes  of 
tratbn  and  use,  and  declared  the  sale  good  and 
,  plaintiff  havin?  already  obtained  possession  : 
fMsiD  that  plaintiff  had  a  rififht  to' the  remedy  sought, 
Idtiiat  his  suit  was  not  barred  by  the  Rej^istration  Act : 
^HsLD  that  the  application  of  defendant's  makurruree- 
to  be  made  a  part^  to  this  suit  ought  to  have  been 
*  d  to,  so  that  plaintiff  might  in  one  suit  have  had  a 
binding  on  those  also  who  clamed  through  de- 

• 

that,  under  the  circumstances,  the  mokurruree 
tbough  registered,  could  not  prevail  against  the 
a,  and  that,  even  if  the  mokurrareedar's  suit  had 
iseparately  tried  (which  it  was  not),the  Court  might 
riy  have  allowed  time  for  the  registration  of  the 
I,  in  order  to  its  being  admitted  as  evidence. 

I  P&ear,  J. — ^This  case  presents  some  strik- 

nS  features.    One  Sjad  LootfooHah  is  the 

Ip^ntiff.    He  alleges  that  he  held  a  zur-i- 

i;ee  ticca  granted  to  him  by  Shumshare 

the  defendant,   for  a   certain    period, 

sly,  from  1266    to    1277.     After    this, 

an  arrangement,  1  suppose,  being  come 

fer  the  re-payment  of  the  money  due  under 

itUH-peshgee  and  other  moneys,  the  plaint- 

Bajrs  ihat  the  defendant  executed  in  his 

a  kobala  of  the  properly,  which  forms 

subject  of  this  suit,  for  a  consideraiion  of 

1,000  which   was   to  be  applied,  part 

tte  payment  of  the  zur-i-peshgee  debt, 

"icr  part  to  the  re-payment  of  other  debts 

from  the  defendant  to  the  plaintiff  under 

^tertam  decrees,  another  part  again  to  the  dis- 

^Wgcof  arrears  of  rem  for  other  lands,  and 

remainder,  being  a  sum  of  Rs.  86  and  odd 

was  to  be  paid  down  in  cash  to  the 

inrfam.    The  plaintiff  says  that  the'  de- 

Jdant  did  take  Rs.  5  in  cash  as  earnest- 

^v,  and  that   the  kobala    was   actually 

wn  up.  signed   by   the  defendant,    and 

Bded  over  to  the    plaintiff's   servants   to 

W  Uken  by  them  to  the  Registry  office,  and 

J^  to  be  registered  with  the  consent  of 

•«e  defendant.     After    this,   the   defendant 

nonaged  to  get  the   deed   away  from    the 

pjaratilf's  servants,  and  then  absented  himself 

*^«ber,  and  never  went  to  the  Registry 

™^    Consequent4y,  the  plaintiff  was  un- 

*We  to  get  the  deed    registered.     He   was 

J|i*blc  even  to  present   it  himself  to  the 

R^gistraf,  and  so  to  get  the  Registrar  to  take 

^ny  action  upon  it,  in  the  absence  of  the 

•*w  party. 

^ ,  ibe  defence  of  the  defendant  is  that  this 
*  ?f"^^lier  a  false  story.  He  says  that  he 
I  ^l^^'^^^cd  a  mokurruree  lease  of  the  same 
;  J^«t  to  a  third  person,  Thakoor  Sahoy, 
2  we  iiih  Atrghran  1278,  that  is,  about  six 
®^s  aftei  x\m^  ^^^^  \i\itn  the  plaintiff  alleges 
•w  his  kobala  was  executed, 
toe  Lower  Appellate   Court   has  ft)und 


An  the 


story  of  the  plaintiff  is  established. 


*w  that  the  defendant  has  committed  a  great 


fraud  upon  the  plaintiff,  and  has  kept  back 
the  kobala,  in  order  that  he  may  defeat  the 
plaintiff's  right  to  have  it  registered.  On 
this  finding  of  fact,  the  Subordinate  Judge 
orders  that  the  defendant  shall  deliver  over 
to  the  plaintiff  the  deed  of  sale  for  the  pur- 
pose of  being  registered  and  applied  to  the 
use  of  the  plaintiff;^  and  he  also  declared 
that  the  sale  was  valid  and  passed  a  good 
title,  the  plaintiff  having  already  obtained 
possession  of  the  property  which  was  the 
subject  of  the  kobala. 

It  is  objected  to  this  decree  in  special 
appeal  that  the  proceeding  in  the  Court 
below  is  entirely  misconceived,  and  that  the 
plaintiff  ought  to  have  proceeded  under 
section  84  of  the  Registration  Act,  inas- 
much as  section  84  and  other  subsequent 
sections  of  the  Registration  Act  provide 
what  is  to  be  done  in  the  event  of  the  Regis- 
trar's refusing  to  register.  But,  inasmuch 
as  it  appears  from  the  finding  of  the  Judge 
that  the  plaintiff  has  been  deprived  of  all 
opportunity  of  getting  even  a  refusal  to 
register  from  the  Registrar  by  reasons  of 
the  fraud  of  the  defendant,  I  confess  it  seems 
to  me  very  difficult  to  understand  the  nature 
of  this  objection  now  made  by  the  special 
appellant.  It  certainly  cannot  be  allowed  to 
prevail.  For  purposes  of  considering  its 
weight,  we  must  take  it  that  the  principal 
facts,  upon  which  the  Judge  has  founded  his 
judgment,  are  correct ;  and  then  it  follows 
that  the  plaintiff  has  been  deprived  of  his 
deed  of  sale  by  the  deliberate  fraud  of  the 
defendant,  and  he  has  been  unable,  in  conse- 
quence of  that  fraud,  to  do  anything  to  put 
in  force  the  provisions  of  the  Registration 
Act ;  and  if  he  is  to  be  debarred  from  the 
alternative  of  access  to  the  Civil  Court  for 
the  purpose  of  seeking  a  remedy  for  the 
result  of  this  fraud,  he  is  utterly  without  any 
remedy  whatever.  There  is  nothing  that  I 
am  aware  of  in  the  Registration  Act  to  bar 
a  suitor's  right  of  coming  into  the  Civil 
Court  to  complain  of  awrong.  He  cannot 
obtain,  of  course,  any  order  of  Court  to  be 
made  upon  the  Registrar  for  the  registration 
of  a  document,  except  in  the  manner  which 
is  provided  by  the  latter  sections  of  the 
Registration  Act;  but  he  assuredly  may 
come  into  Court  to  get  such  remedy  against 
the  defendant  as  the  justice  of  the  case, 
under  the  circumstances  which  can  be  proved, 
certainly  gives  him  a  right  to  get.  That  is 
nothing  more  nor  less  than  this,  m.,  to  make 
the  defendant  do  that  which  he  ought  to 
have  done  according  to  the  terms  of  his 
contract,  and  undo  as  far  as  possible  the  effect 


5o6 


Civil 


THE  WBKRLY  REPORTEft. 


Rulings.        [Vol.  Xm 


of  his  fraud.  It  seems  to  me  beyond  doubt 
that  the  plaintiff  certainly  can  come  into 
Court  to  compel  the  defendant  to  give  back 
the  document  which  he  has  retained,  to  make 
him  go  to  the  Registry  office,  and  register  it. 

The  Lower  Appellate  Court  has  dealt  very 
fully  and  completely  wiih  the  n^atter  in  the 
suit  between  the  two  parties  upon  its  merits ; 
and  not  a  suggestion  has  been  made  here  that 
there  is  any  ground  to  dispute  the  facts 
found  by  the  Judge  for  the  reasons  which 
can  be  urged  in  special  appeal. 

It  is  unfortunate  that  the  application 
which,  we  are  told,  was  made  by  the  mokur- 
rureedar  of  the  defendant  under  the  transac- 
tion of  the  1 2th  Aughran  1278,  to  become  a 
party  to  the  suit,  was  not  acceded  to  by  the 
Court  below ;  because  it  is  much  to  be 
desired  that  the  plaintiff  should  in  one  suit 
get  a  decree  which  should  be  binding,  not 
only  between  him  and  the  defendant,  but 
between  him  and  every  one  claiming  under 
or  through  the  defendant.  I  am  not  sure 
that  he  has  not  got  such  a  decree,  even  as 
the  record  now  stands,  irrespective  of  the 
fate  of  the  so-called  intervenor's  application: 
but  this  would  have  been  beyond  question  if 
the  mokurrureedar  had  actually  been  a  party 
to  the  suit.  Certainly,  1  do  not  see  any 
reason  for  disturbing  the  decision  of  the 
Lower  Appellate  Court  in  special  appeal 
No.  273. 

The  second  suit,  out  of  which  the  appeal 
No.  280  has  arisen,  was  brought  by  the 
mokurrureedar  against  both  his  vendor,  the 
defendant,  and  Lootfoollah,  the  plaintiff  in 
the  first  suit.  1  suppose  the  same  evidence 
was,  by  consent  of  parties,  probably,  taken 
in  both  cases ;  the  J^idge  has  disposed  of 
both  by  one  judgment ;  and  the  facts  which 
I  have  already  mentioned  as  having  been 
found  by  him  in  the  first  suit  were  the  facts 
which  he  found  in  the  second  suit. 

It  is  now  urged  before  us  very  forcibly 
that  in  this  suit  there  is  nothing  to  show  that 
the  plaintiff  was  not  perfectly  innocent  of  the 
fraud  of  Shumshare  Ali  against  lootfoollah ; 
and  if  that  be  so,  he  has  a  title  by  the  docu- 
ment of  the  1 2th  Aughran  1278,  which  was 
registered  on  the  very  day  when  it  was  made ; 
a  title  which  must,  therefore,  prevail  against 
the   previous   title,    whatever  it  may  be,  of 
Lootfoollah,   which  certainly,  by  the  nature 
of  the  case,  was  not,  in  fact,  registered  at  the 
time   when   the   second   suit   was   brought.  ! 
The  plaintiff's  pleader  takes  his  stand  upon  \ 
the  literal  words  of  section  49  of  the  Indian  I 
Registration  Act  XX.  of  1866,  which  says  ! 
that  *'no  instrument  required  by  section  17  I 


*'  to  be  registered  shall  be  received  incvidaci; 
"in  any  civil  proceeding  in  any  Cooitae. 
'*  shall  be  acted  on  by  any  public  seninv:; 
'^  defined  in  the  Indian  Penal  Code,  or  sbl  i 
'*  affect  any  property  comprised  therein,**: 
"  less  it  shall  have  been  registered  in  suxsi 
"  ance  with  the  provisions  of  this  Aa"  Ik 
argument  upon   this    is  that    LoodooHd'i 
kobala  could  not  be  used  as  evidence  of  tidi : 
against  the  plaintiff  in  this  suit,  becaoseitts 
not  in  fact  registered.    It  is  quite  clear  to  of 
mind  that  this  is  really  Doihing  more  dm 
a  legal  quibble  which  we  ought  notloaOar 
to  prevail.     If  the  plaintiff  in  this  secaad 
suit  had  really  been  .made  a  defendant  iv;k 
first  suit  which  he  ought  to  have  beeih  tba 
no  objection  of  this  kind  could  possibirbe 
been  made,  and  in  fact,  the  second  suitcorii 
not  have  been  brought.     1  have  alreadjaii 
that,   in  my  judgment   under  the  circBB* 
stances  which    were    actuallv    found,  if 
second  plaintiff  ought  to  have  been  ma&i 
defendant  by  the  Court  in  the  first  case.  6t 
whether  he  were  so  or  not,  it  is  quite  cenai 
that  the  two  suits  were  substantiallv  treitsil 
as  one  suit ;  there  is  but  one  judgment  gim 
in  them ;  it  does  not  appear  that  separateimis 
were  had  ;  the  present  plaintiff  has  made  so 
objection  at  all,   but  sought   himself  10  be 
made  a  party  to  the  first  suit ;  and  he  cuumx, 
I  think,  in  this  state  of  things,  rigbteoosif 
claim  any  relief  in  consequence  of  the  Judge's 
decision  in  the  first  suit.     If  his  case  bad 
been  tried  separately,  then   he  could  bavc 
made  the  present* objection  when  the  defend- 
ant attempted  first  to  use  Shumshare  Alfs 
kobala  to  Lootfoollah  as  evidence,  and  tbea 
the  Court  could  unquestionably,  and  woalA 
no  doubt,  have  said  that,  although  it  is  not  in 
fact  registered,  it  has  been  ordered  10  be 
registered,    and   it    has   been  declared  « 
between  the  parties  to  the  first  suit  in  whidi 
the   defendant   was   the    present   plaintfs 
vendor,  that  it  ought  to  have  been  registered 
long  ago,  and,  if  necessary,  I  will  give  mt 
to  have  it  registered  in  order  that  it  may 
become  admissible  as  evidence.    It  seems  to 
me  that  the  proceedings  would  not  have  been 
irregular  if  they  had  taken  some  sacb  shape 
as  that,  and  then  again  this  objection  would 
have  failed.     We  are  now  here  upon  special 
appeal   asked   to   disturb   a   very  equitable 
judgment  of  the  Court  below,  simply  ipon  an 
objection  which  bears  the  character  I  have 
attempted  to  describe.     It  seeras  to  roe  ibat 
we  ought  not  to  accede  to  a  request  of  ib«8 
kind  so  far  as  this  objection  is  concerned. 
Certainly,  justice  and  equity  has  been  done 
by  the  Court  below,  and  it'  would  be  only 
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:hievou3   if  we  disturb  the  judgment  upon 
SQch  frivolous  ground  as  that  now  put 
rard  by  the  appellant. 
fpon  the  whole,  it  appears  to  me  that  we 
It  dismiss  both  these  appeals  with  costs. 
linsltey  y, — I  concur. 


i 


I  The  23  rd  November  1872. 

I  Present : 

pHon  ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  fudges. 

Over-claims — Appeals — Costs —  I  ssnes. 

Case  No.  527  of  1872. 

fecial  Appeal  from  a  decisiofi  passed  by 
fht  Ofjiciating  Judge  0/  Mymensingh^ 
^^iaied  the  jgih  December  iS*]!,  modifying 
Itt  decision  of  the  Subordinate  Judge  of 
\ihat  District,  dated  the  2'jth  March  1871, 

^en  Chander  Sandyal  (one  of  the  Defend- 

Iants),  Appellant, 
I  versus 

toeenath  Gangolly  (Plaintiff),  and  another 
(Defendant),  Respondents. 

Baboo  Nil  Madhub  Sen  for  Appellant. 

Baboos  Nullit  Chunder  Sen  and  Kalee 
\  Mohun  Doss  for  Respondents. 

I  Where  a  party,  suing  for  the  whole  of  a  property  as 
^(  as  for  khas  possession  and  mesne-prohts,  fails  to 
BKwe  more  than  a  proprietary  right  to  a  small  portion 
''•J"**  one-fourth),  his  entire  claim  ou^ht  to  be  dismissed. 
Where  a  defendant  appeals,  objecting  on  the  question 
^  costs  only,  the  Appellate  Court  oui^ht  to  confine  itself 
to  that  issue. 

L  ^^^^Ty  J, — After  hearing  the  argument 
In  this  case,  we  think  the  proper  order  to 
l»ss  under  the  circumstances  would  be  to 
testore  the  decision  of  the  Court  of  first 
instance,  plaintifiE  paying  all  the  costs  of  the 
Uligaiion,  and  likewise  the  costs  of  the 
appellant  in  this  Court  ;of  course,  that  leaves 
^e  costs  of  the  defendant  respondent  in  this 
Court  to  be  borne  by  himself. 

The   plaintiff's  suit,    as   it  was   brought, 

<»ight,  we  think,  to  have  been  dismissed,  inas- 

Bauch  as  he  sued  for  the  whole  i6-anna  share 

Qf  the  property,  and  likewise  to  obtain  khas 

possession  and  mesne-profits ;   whereas  it  is 

found  as  a  fact  by  the  first    Court,  against 

^hich  there  was  no  appeal  on  the  p%rt  of 

««  plaintiff,   that,    in    reality,    his    interest 

^n^ounied  to  4   annas   only,  and    that  he 

^^  not  entitkd  to  get  khas  possession,  but 
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only  to  the  proprietary  right.  Parties  bring- 
ing a  suit,  as  the  plaintiff  did,  and  failing,  as 
he  did,  ought,  we  think,  to  have  had  their 
entire  claim  dismissed. 

The  plaintiff  did  not  appeal,  but  the 
defendants  did,  their  objection  being  on  the 
question  of  costs  only.  The  Judge,  how- 
ever, instead  of  confining  himself  to  that 
issue,  went  into  the  question  as  to  whether 
the  estate  was  a  joint  one,  or  whether  it  had 
been  divided  into  shares,  and  without  finding 
ultimately  whether  the  estate  was  joint  or 
not,  ordered  that  a  joint-decree  should  be 
given  against  all  the  defendants.  It  is  cleac 
that,  on  the  appeal,  as  it  was  laid  before  him, 
he  was  not  justified  in  going  into  this  ques- 
tion. 

We  must  reverse  the  decision  of  the  Judge, 
as  being,  under  the  circumstances,  ultra  vires^ 
and  restore  that  of  the  Court  of  fiwt 
instance,  making  that  alteration  in  the  order 
for  costs  that  we  have  alluded  to  in  the 
beginning  of  this  judgment. 

Mitter,  J.— I  concur.  It  has  been  found 
as  a  fact  by  the  first  Court  that  the  plaintiff 
has  failed  to  establish  that  he  is  entitled  to 
either  of  the  reliefs  sought  for  in  the  plaint. 
The  plaintiff  did  not  question  the  soundness: 
of  this  finding,  and  the  Judge's  decision  is 
therefore  illegal. 


The  23rd  November  1872. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarka-    . 
nath  Milter,  Judges, 

Sale  of  Rights  of  Occupancy— Registration  in 
zemindaree  serishtah. 

Case  No.  529  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  PurHeah,  dated 
the  22nd  December  1872,  reversing  a 
decision  of  the  Moonsiff  of  Arareah^ 
dated  the  30th  June  iSji, 

Mussamut  Shunkurputtee  ThakooraiQ 
(Plaintiff),  Appellant, 

versus 

Mirza  Saifoollah  Khan  and  another  (Defend- 
ants), Respondents, 

Baboos  Tarucknath  Dutt  and  Taruck- 
nath  Sen  for  Appellant. 

Mr.  C  Gregory  tot  J^espondents. 
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The  purchaser  of  a  riffht  of  occupancy  in  certain  land, 
auinff  a  zemindar  who  nas  refused  to  rej^ster  his  name 
in  the  zemindaree  serishtah  for  the  amount  of  land 
claimed  and  at  a  specified  rent,  is  bound  to  show  that  the 
tenure  was  one  which  could  be  transferred,  and  that  the 
sale  did  not  involve  any  re> distribution  of  the  rent. 

Glover,  J. — ^Thsrs  is  no  ground  for  this 
special  appeal.  The  plaintiS  says  that  he 
purchased  44  beeghas  oat  of  254  beeghas  of 
land  from  certain  persons,  and  applied  to  the 
semindar  to  have  his  name  registered  in  the 
aemindaree  serishtah  for  that  amount  of 
land  at  a  certain  specified  rent;  that  the 
zemindar  refused  to  do  so,  and,  therefore,  he 
brings  this  suit. 

There  are,  we  think,  two  fatal  objections 
to  the  claim :  In  the  first  place,  before  the 
plaintiff  could  come  under  section  26,  Act 
vL  of  1862,  (B.  C),  he  would  have  to  show 
that  the  tenure  was  a  '*  permanent  transferable 
one,"  and  no  attempt  has  been  made  to  show 
this.  It  is.  true  that  no  issue  was  fixed  on 
this  point  in  the  Court  of  the  Moonsiff ;  but 
it  was  for  the  plaintiff  to  show  that  the  tenure 
was  one  which  could  be  transferred.  It  has 
been  held  by  this  Court  that  a  right  of 
occupancy  is  only  saleable  by  particular  cus- 
Uxn,  and  the  plaintiff  has  made  no  attempt 
to  show  such  custom.  If  there  were  no  other 
objecdon  to  the  plaintiff's  suit,  this  would  be 
faUl. 

The  next  objection  is  that,  before  a  person 
can  insist  upon  the  zemindar's  registering  a 
purchase  of  this  sort,  it  must  be  shown  that 
the  sale  did  not  involve  any  re- distribution  of 
the  rent,  Unless  the  zemindar  chooses 
to  agree  to  such  a  change,  he  is  not  bound  to 
register  a  sale  which  gives  effect  to  a  division 
and  distribution  of  the  rent.  In  this  case, 
the  plaintiff  asked  for  a  certain  specified 
portion  of  land  to  be  transferred  to  his  name, 
and  also  that  the  land  should  be  declared 
liable  to  pay  only  a  certain  amount  of 
rent« 

The  appeal  is  dismissed  with  costs. 

Mitter,  J. — I  concur  in  dismissing  this 
appeal.  The  plaintiff  has  no  right  to  compel 
the  landlord,  defendant,  to  recognize  a  division 
of  the  jumma  payable  on  account  of  the  tenure 
in  question,  and  his  suit  as  brought  must  fail. 


The  25th  November  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
"Markby,  Judges, 

Sale  of  Share — Notice  to  Lessee — Apportion- 
ment of  Jomma. 

Case  No.  271  of  1871. 


Regular  Appeal  from  a  decision  pasui\ 
the  Subordinate  Judge  of  Jessortj 
the  2gth  August  i8yi. 

Tara  Monee  Dossee  and  others  (Defenc 

Appellants^ 

versus 

Punchanun  Bose  and  another  (Pluiiti&] 

Respondents. 

Bahoos  Sreenatk  Doss  and   Bungshu 
Sen  for  Appellants. 

Bahoos  Kalee  Mohun  Doss  and  Lwi 
Mohun  Doss  for  Respondents. 

Plaintiffs,  after  purchasings  from  S  a  moiety  of  il 
which  had  heen  previously  let  in  ijara  upon  t  fanif  j 
ma  to  T,  brought  a  suit  under  Act  X.  of  i859iig> 
lessee  to  recover  that  portion  of  the  lump  reotali 
ly  accruing^  upon  the  talook  purchased.    Thais 
dismissed  on  the  gfround,  amongst  others,  tbattki 
kubooleut  did  not  specify  the  proportion  oi  reotdiiri 
the  talook.      Plaintiffs   subsequently  brougM  tj 
against  S  as  well  as  T  and  her  sureties,  foradedn 
ot  title,  and  for  rent  from  the  time  of  the  pard>a9| 

Held  {byjacksottt  J.)  that,  as  the  lessee  bad  1 
plicit  notice  of  the  purchase,  and  as  no  apporu 
had  been  made  with  her  consent  of  the  rent  pa] 
the  share  sold,  she  would  be  justified  in  oootiBi 
pav  the  rental  as  a  whole  to  the  original  lessor: 

Held  (by  both  fudges)  that,  as  defendant  had] 
paid  the  rent  to  the  original  lessor,  she  was, 
circumstances,  not  liable  to  pay  it  again  to 

Jackson,  J, — The  plaintifiFs  in  this  caa| 
Punchanun  Bose  and  Issur  Chunder 
who  allege  themselves  to  have  purchi 
from  Soorjo  Coomar  Dutt,  the  defendant 
4,  one-half  share  of  a  talook,  cODsisUD| 
mouzahs  Bhomebhang  and  others, 
moiety  of  a  talook  forms  a  porlionj 
certain  immoveable  property  which 
been  previously  let  In  ijara  to  the  defe 
ant  No.  I,  Tara  Monee  Dossee,  for 
the  defendants  Nos.  2  and  3,  Bissessar  Dott 
and  Chunder  Coomar  Dutt,  were  sarctits. 
The  property  was  let  in  ijara  upon  a  lunp 
jumma,  no  specific  rent  being  attached  to 
the  several  portions  of  the  propertj  »^b|wi 
went  to  make  up  the  whole.  On  acquiring 
this  talook  by  purchase,  the  plainiifis,  it 
appears,  brought  a  suit  in  the  Revtf»« 
Court  under  the  provisions  of  Aft  X.  of  io59' 
against  the  lessee  to  recover  from  h^'  ^ 
portion  of  the  lump  rental  which  they 
claimed  as  being  the  portion  P^^^^^ 
accruing  upon  the  talook  so  purchased.  Tk 
Revenue  Court,  it  seems,  on  this  gronni 
amongst  others,  that  the  ijara  kuboofc»« 
did  not  specify  the  precise  amoani  of  tnc 
whole  rent  which  was  due  upon  the  tsiooi 
in  question,  dismissed  the  suit,  and  the  oroa 
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lismissal    was    finally    affirmed    by    the 

|h  Court  on  special  appeal.    The  platnt- 

consequently  brought  the  present  suit  in 

Subordinate  Judge's  Court  for  a  declara- 

of  their  title,  and  for  the  amount  of  rent 

:h   they    claim  from  the   time   of   their 

:hase  down  to  the  month  of  Kartick  1277, 

:h,  as  I   understand,  is  very  nearly  the 

lod  of  determination  of  the  ijara. 

**ie  defendant,  Tara  Monee,  resisted  the 

U)n  various  grounds,  one  of  which  was 

she  was  not  liable  to  pay  to  the  plaint- 

any    rent,     in^much   as   she  had   not 

red  into  any  contract  with  them,  and  she 

alleged  that  she  had  paid  the  whole  of 

rents  as  they  became  due  to  her  lessor, 

rjo  Coomar  Dutt.     She  denied  that  she 

any    notice    of    the   purchase  by  the 

intififs,  and  repudiated  any  liability  to  pay 

It  to  them. 

>oorj6  Coomar,  the  plaintifiE's  vendor,  was 
made  a  defendant,  but  it  is  material  to 
iscrve  that  the  plaintiffs  did  not  ask  the 
)urt  for  any   decree  against  him  for  any 
^unt  of  rent,  but  only  made  him  a  party  in 
sail  in  order  to  the  final  adjudication  of 
ir   title    by    purchase    in    his   presence. 
>rjo     Coomar     denied     altogether     the 
legation    of    sale    to    the    plaintiffs.     He 
feged  that  they  were  in  collusion  with  the 
58ee,  Tara  Monee,  and  other  parties,  and  that 
eir  suit  was  fraudulent.     He  also  stated 
id  admiued  that  he  had  received  the  ijara- 
fofits  from  the  farmer  from  1269  to  1276. 
The  suit  was   heard   by    Baboo    Gunga 
"ittin    Sircar,    the    Subordinate   Judge   of 
'^ore.     Besides  other  issues  which  are  not 
irial  now,  there  were — one  in  bar — "  Have 
the  plaintiffs  no  right  to  sue  the  ijaradar 
'for  the  arrears  of  rent  claimed   in    this 
^sult?:'  then  on  facts—"  Did  the  plaintiffs  in 
„c  ^^'^^  1270  purchase  of  the  defendant, 
I*  Soorjo  Coomar  Dutt,    his  8-anna  share  in 
„!r^^^  Bhomebhang,    &c.,     and   was    the 
"ijaradar,  Tara  Monee,  made  aware  of  this 
/P^jchase  ?"  and  nextly— "  Has  the  ijaradar 
„  defendant  paid  to  Soorjo  Coomar  the  rents 
,,  ^^^  ^roni  her  on  account  of  the  said  8  annas 
^  of  the  talook  for  the  period  for  which  the 
plaintiffs  claim  rent  in  the  suit  ? " 
Upon  these  issues  the  lower  Court  found 
that  the  plaintiffs   had   a  right  to  sue  the 
i}aradar.    This  the  Subordinate  Judge  finds 
^thout  entering  much  into  the  question,  but 
ne  simply  observes :  ''  With  respect  to  the 
^^  talook  purchased  by  them,   the  plaintiffs 
^  Kand  in  place  of  the  original  proprietor, 
^boorjo  Coomar  Dutt,   and  are,   therefore, 
entitled  to   receive   from  the  lessee  the 


"  arrears  of  rent  due  on  that  talook.  The 
''  objection  on  the  part  of  the  lessee,  Tam 
'*  Monee,  that  the  plaintiffs  have  no  right  to 
''  receive  rents  from  her,  is  altogether  fatile, 
"  and  I  therefore  set  it  aside." 

Now,  upon  this  question,  I  am  not  prepared 
to  say  that  we  should  be  inclined  to  agree  in 
the  view  taken  by  the  Subordinate  Judge. 
No  doubt,  if  the  plaintiffs  had  purchased  the 
whole  tenure  leased  to  the  ijaradar,  and  had 
given  her  notice  of  that  purchase,  she  might 
have  found  it  difficult  to  resist  the  claim  for 
rent  on  the  part  of  the  purchasers,  even  if 
she  had  shown  that  she  had  paid  it  to  the 
original  lessor.  But  this  is  not  the  case  here. 
What  the  plaintiffs  purchased  was  not  the 
whole  of  the  property  leased  to  the  ijaradar, 
but  only  a  part  of  it  to  which  no  specific 
portion  of  rent  was  assigned ;  and  althongh 
it  is  no  doubt  proved  that  the  lessee  did  come 
to  know  as  a  fact  the  purchase  made  by 
plaintiffs,  she  certainly  had  no  explicit  notice 
of  it,  nor  was  any  apportionment  made  with 
her  consent  of  any  specific  amount  of  rent 
to  the  share  of  the  talook  which  formed  the 
subject  of  sale  to  the  present  plaintiffs* 
That  being  so,  I  think  it  is  clear  that  she 
would  be  justified  in  continuing  to  pay  tht 
rental,  which  was  agreed  upon  as  a  whole,  to 
her  original  lessor.  Not  only  that,  but  she 
was  prevented  by  the  decision  of  the  Reve- 
nue Court  from  making  the  payment  to  any 
other  party,  for  the  effect  of  that  decision 
was  that  the  rent  was  payable  not  to  the 
plaintiffs,  but  to  the  original  lessor.  Then 
comes  the  question,  which,  although  not  abso- 
lutely necessary  as  an  answer  to  the  plaintiffs^ 
suit,  is  one  which  has  been  inquired  into,  and 
which,  I  think,  the  Court  should  have  inquired 
into,  viz,,  whether  the  ijaradar  defendant  did 
pay  to  Soorjo  Coomar  the  whole  amount  of 
rent  as  alleged  by  her. 

On  this  point,  I  think  the  decision  of  the 
lower  Court  cannot  stand.  Soorjo  Coomar  in 
his  written  statement  declares  himself  to  have 
received  the  whole  amount.  He  was  also 
summoned  and  examined  as  a  witness  in  the 
case,  and  he  declared  on  oath  that  he  had 
received  the  whole  of  the  rents,  and  he 
acknowledged  the  receipts  which  the  ijaradar 
defendant  had  produced  as  having  been  grant* 
ed  by  him  upon  payment  of  such  rents. 
There  is  really  no  evidence  on  the  other  side 
as  to  this  point,  but  the  Court  below,  finding' 
that  Soorjo  Coomar  had  made  on  some  other 
points  statements  which  were  unquestionably 
untrue,  and,  therefore,  considering  him  not 
entitled  to  credit,  disbelieved  his  statements; 
and  came  to  the  conclusion  that  they  were  made 
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In  collusion  with  the  ijaradar  defendant,  in 
order  to  defraud  plaintiffs  of  their  just  claim. 
Now,  in  the  first  place,  there  is,  though  not 
strong,  at  least  some  corroboration  of  Soorjo 
Coomar's  statements  by  the  witness  Chunder 
Coomar.    He  states  that  he    knew,    from 
what  he  had  heard,  that  the  farmers  paid 
tbeir  rents  down  to  the  present  time  to  Soorjo 
Coomar.     Besides,  the  evidence  of  another 
witness,  Anund  Chunder,  who  swore  to  the 
receipts,  directly  bears  out  his  assertion.     In 
addition  to  that,  the  statement  of  Soorjo 
Coomar  on  this  point  is  one  made  against  his 
own  interests,  for,  on  the  one  hand,  by  that 
statement,  he  admitted   having  received  a 
large  sum  •f  money,  for  which  he  might 
quite  possibly  have  to  account  to  the  pur- 
chasers, and,  on  the  other  hand,  he,  by  that 
admission,  debarred  himself  from  any  further 
l^oceedingB  to  recover  that  sum  of  money 
from  the  lessee.    Moreover,  the  probabilities 
are  all  in  favor  of  the  supposition  that  he 
did  receive  the  rent.     He  was  the  lessor  and 
also  the  person  who  obtained  the  decree  in 
the  Revenue  Court,  notwithstanding  that  his 
title  to  rent  was  disputed  on  the  ground  of 
the  sale  to  the  plaintiffs      He  is  further  ad- 
mitted to  have  been  in  needy  circumstances, 
and  would  have  urgent  need  of  the  money. 
Every  thing,    therefore,  is  in  favor  of  the 
supposition  that  Soorjo  Coomar  was  in  receipt 
of  the  rent.    It  does  not  follow  that,  because 
a  man  has  made  a  false  statement  on  one  point, 
tberdore,  every    other  statement,    that    he 
makes,  is  likewise  false.     Where  a  statement 
ia  made  against  interest,  and  is  supported,  not 
only  by  evidence,  but  by  strong  probabilities, 
K  is  not  for  the  Court  to  reject  that  state- 
ment where  it  is  uncontroveried,  and  adopt 
a  gratuitous  suspicion  of  fraud.    That  being 
the  case,  the  defendant  ijaradar  having  once 
paid  the  money  to  her  lessor,   and   being 
declared  liable  under  a  decree  of  Court  to 
pay  the  same  to  him,  and  not  having  received 
any  proper  notice  to  pay  it  to  anybody  else, 
I  do  not  think  she  ought  to  be  made  liable 
to  pay  it  over  again  to  the  purchasers  from 
the  lessor.     I  think,  therefore,  that  the  Court 
below  was  not  justified  in  giving  the  plaint- 
iffs a  decree  as  against  the  defendants  i,  2, 
and  3. 

A  question,  indeed,  occurred  to  my  mind 
during  the  argument,  whether,  under  the  cir- 
cunistances  of  the  case,  we  should  be  at  liberty 
to  make  a  decree  for  the  amount  of  these 
renta  in  favor  of  the  plaintiffs  against  Soorjo 
Coomar,  he  having,  by  his  own  admission, 
received  the  money,  which,  undoubtedly,  the 
plaintiffs  were  equitably  entitled  to  receive. 


Possibly,  Soorjo  Coomar  ought  to  be  nads 
liable  to  the  plaintiffs,  but  it  is  quite  dor 
that  the  plaintiffs  did  not  bring  this  suit  far 
the  purpose  of  recovering  the  amovnt  fast 
Soorjo  Coomar,  nor  is  that  made  an  objo- 
tion  to  the  judgment  of  the  lower  Cobl 
The  aim  and  intention  of  the  plaiutifis  is 
to  recover  the  amount  from  the  lessee  «1 
her  sureties,  from  whom,  as  I  have  alia^ 
stated,  the  amount,  having  been  once  dbn, 
ought  not  to  be  taken  over  again.  Bqt  ia 
addition  to  that,  we  should  not,  atpreaes^  ht 
in  a  condition  to  make  any  order  cotinrj 
to  the  decree  of  the  lower  Court,  oaks  it 
be  upon  an  objection  taken  by  the  re^Modot 
under  section  348.  The  naatter  was  s^ 
gested  to  the  vakeel  for  the  respoodeai,  at 
he,  for  reasons  which  no  doubt  are  sofkiBt 
and  valid,  did  not  think  it  fit  to  press  lb 
objection.  We  do  not,  therefore,  think  i 
necessary  to  go  into  that  question. 

The  result,  then,  of  our  decision  h  tht 

the  judgment  of  the  lower  Court  be  revenA 

and  the  plaintiffs'  suit,  so  far  as  it  Te\aiat6 

rent  claimed  from  defendants  i,  2,  ssi)« 

dismissed ;  but,  under  the  circumstancescfftt 

case,  looking  to  the  conduct  of  all  the  pflW 

— looking  to  the  allegations  which  tbesROI 

defendants  have  set  up,  and  to  the  peciiv 

position  of  several  defendants  whose  iniff' 

ests  are  not  identical — appearing  before » 

I  through  a  single  pleader,  we  direct  that  cicl 

party  do  hear  his  own  costs  in  all  the  CowH 

Markhy,  !f>—l  am  of  the  same  opi»i» 

I  fully  share  in  the  doubts  expressed  bj  nj 

learned  brother  with  reference  to  the  gam- 

tion  whether,  even  supposing  that  the  itw 

had  not  been  paid  to  the  original  lessor,  ^ 

plaintiffs    could    recover    in    this  salt  tJK 

amount  of  rent  they  claim,  without  showiii^ 

that  any  specific  amount  of  rent  was,  wiw 

the  consent  of  parlies,  assigned  to  the  shaft 

of  the  talook  which  passed  under  ibc/wr- 

chase.     As  far  as  I  can  discover,  ther«  ^ 

no  proposition  for  an  apportionment  niade 

either  to  the  original  lessors,  or  to  lhcddi»a- 

ants  before  the  present  suit  for  rent  «tt 

brought,  and  no  authority  has  been  shown  v> 

us  by  which  the  Court,  independently  o|  ^^J 

agreement  of  the  parties,  could  apportion  a 

specific  rent  for  a  fractional  share  of  a-tatoot 

out    of    a   gross   rental   which  was  agw 

between  the  parties  to  be  the  rent  fof  ^ 

whole  talook.     But,  under  the  circamsianc^ 

I  think  it  is  not  necessary  to  «.^P^^.*5 

opinion  on  that  point,  because  it  is  adDJw 

that,  if  the  defendants   have  already  Pj^^o 

rent  to  their  original  lessors,  they  aw  ^' " 

I  charged,  and  I  agree  in  the  conclosion  oa 
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re  is  nothing  which  would  entitle  us  to 
^lieve  the    uncontradicted   statement  of 
lessor,  Soorjo  Coomar,  that  he  had  receiv- 
:the  whole  rent. 


The  27th  November  1872. 

Present  : 

iHon'ble  Louis  S.  Jackson  and  VV.  Ainslie, 

Judges. 

\s  before  Decree— Act  VIII.  of  1859,  ss. 
129  and  36a— Charter  Act,  s.  15. 

In  the  Matter  of 

H.  C.  Erskine  and  others,  Petitioners. 

The  Advocate- General  and  Mr,  R,  T, 
Allan  for  Petitioners. 

.The  High  Court  refused  to  interfere,  under  s.  15  of  the 
tr  Act,  to  set  aside  an  order  rejecting^  a  document 
by  a  Court  under  Act  VI 11.  of  1859,  s.  129,  an 
^al  from  such  order  being  barred  by  s.  363. 

Jackson^  J. — We  think  this  application  is 
admissible.     I  entirely  adhere  to  what 
lid  as  to  the  powers  of  this  Court  in  the 
which  the  learned  Advocate-General  has 
tned  to  in  Bengal  Law  Reports,   Volume 
.,  page  146.*  That  the  act  complained  of, 
r.,  the  rejection  of  the  document  in  question 
an  act  entirely  within  the  authority  of 
Court  below,  is  manifest  from  the  terms 
section    129,   Act   VIII.  of  1859.     That 
JCtion    says :    "  All    exhibits  produced  by 
'the  parties  shall  be  received  and  inspected 
by  the    Couft  ;  but  it  shall  be  competent 
*tothe  Court,  after  inspection,  to  reject  any 
^exhibit  which  it  may  consider  irrelevant  or 
**  otherwise      inadmissible,      recording    the 
grounds  of  such  rejection."    It  is  manifest 
^^^  the  order  was  made  under  this  section, 
tod  being  an  order  made  in  the  course  of  a 
suit,  and  relating  thereto  prior  to  the  decree, 
to  appeal  is  expressly  barred  under  the  pro- 
visions of  section  363  of  the  Civil  Procedure 
Code,    Now,  we  do  not  think  that,    in  the 
txercise  of  our   extraordinary    powers,   we 
ought  to  do  that   which  we   are   restricted 
from  doing  on  appeal.     The  proper  time  for 
naaking  ihe  present  objection  will  be  when  a 
jodgment  has  been  given  in  the  cause,  and 
wai  judgment  is  against  him,  and  when  conse- 
Vently  he  has  occasion  to  appeal  against  the 
decree, 

\\}^^'  learned  Advocate-General  stated  that 
w^epnncipal  ground  upon  which  he  wished 

•  11  W.  R.,  Civil,  402. 


to  put  the  application  was  that,  if  this  docu- 
ment be  not  admitted,  the  plaintiff  would 
be  compelled  to  resort  to  a  circuitous  modb 
of  proof  for  the  establishment  of  his  claim, 
and  that,  therefore,  it  would  be  expedient  for 
this  Court  to  interfere.  Now,  we  think  it 
would  be  most  inconvenient,  and  we  may 
say  almost  disastrous,  if  parties  were 
encouraged  to  come  up  to  this  Court,  and 
invoke  its  aid  under  section  15  in  every  case 
of  miscarriage  in  the  course  of  an  inquiry 
in  a  suit. 

The  application  must  be  rejected. 


The  28th  November  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Markby,  Judges, 

Execution-sale — Notification 

Case  No.  227  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Jessorey 
dated  the-2gth  June  i8y2, 

Bama    Soonduree   Chowdhrain   (Judgment- 
debtor),  Appellant, 

versus 

Saroda  Soonduree  Dossee  and  another 
(Decree-holders),  Respondents. 

Baboos  Sreenath  Dass  and  Bhugohutty 
Churn  Ghose  for  Appellant. ' 

Baboos  Kalee  Mohun  Doss,  Doorga  Mohun 
Doss,  and  Kashee  Kant  Sen  for  Respond- 
ents. 

« 

Where  an  execution-sale  is  postponed  at  the  instance 
of  the  judgment-debtor,  or  with  his  consent,  the  omission 
to  publish  a  fresh  notification  is  not  a  material  irregular- 
ity. 

Jackson,  y.— In  disposing  of  this  appeal, 
it  seems  to  us  only  necessary  to  say  that  the 
sale  having  been  postponed  not  once,  but 
repeatedly,  at  the  instance  of  the  judgment- 
debtor,  and  upon  the  last  occasion  with  his 
express  consent  that  it  should  not  be  necessary 
to  publish  a  fresh  notification,  it  is  not  open  to 
him  now  to  complain  of  the  omission  to  publish 
a  fresh  notification  as  a  material  irregularity, 
and  to  ask  the  Court  to  set  aside  the  sale  by 
reason  thereof. 

The  appeal  is  dismissed  with  costs,  two 
gold  mohurs. 
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The  38th  November  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and    ■ 
W.  Markby,  Judges,  • 

ladian  Registration  Act,  ss.  53  and  55— Act  XIV. 

of  x859»  s.  23. 

Case  No.  195  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge,  dated  the 
28th  March  i8*j2^  affirming  an  order  of 
the  Moonsiff  of  that  District,  dated  the 
2gth  July  1871. 

Harnath  Chatterjee  (Decree-holder), 
Appellant, 

versus 

Futtick  Chunder  Sumaddar  and  others 
(Judgment-debtors),  Respondents. 

Baboo  Doorga  Mohun  Doss  for  Appellant. 

Baboo  Go  pal  Chunder  Mookerjee  for 
Respondents. 

In  cases  in  which  the  Indian  Regristration  Act,  s.  55, 
bars  appeal,  it  does  so  equally  in  matters  of  execution 
as  in  respect  of  the  decree  passed. 

Qtuere. — Whether  a  decree  passed  under  s.  53  of 
the  Indian  Registration  Act  is  or  is  not  a  summary  decree 
within  the  meaning  of  Act  XIV.  ot  1859,  s.  22? 

Jackson,  J. — Upon  the  preliminary  ob- 
jection taken  in  this  case,  as  to  which  it  is 
said  that  section  55  of  the  Indian  Regis- 
tration Act  bars  any  appeal  in  a  case  like 
this,  I  quite  adhere  to  the  opinion  that  I 
expressed  in  the  case  of  Rash  Behary  Baboo,* 
petitioner,  and  I  think  that  the  appeal  is 
taken  away  equally  in  matters  of  execution 
as  in  respect  of  the  decree  passed ;  and 
although  the  same  section  would  bar  an  appeal 
to  the  Zillah  Court,  it  happens  in  this  case 
that  the  Zillah  Court  has  merely  affirmed  the 
order  of  the  Court  below.  It  is  not  necessary, 
therefore,  that  we  should  take  any  action  in 
respect  of  the  order  passed  by  the  Lower 
Appellate  Court.  Inasmuch,  therefore,  as 
no  appeal  lies,  I  do  not  think  it  necessary  to 
express  any  opinion  as  to  the  point  raised, 
viz.i  whether  a  decree  passed  under  section 
53  of  the  Indian  Registration  Act  is  or  is 
not  a  summary  decree  within  the  meaning  of 
section  32,  Act  XIV.  of  1859, 

Markby,  J'— I  am  of  the  same  opinion. 

*  7  W.  R.  130. 


The  28ih  November  1872. 

Present.' 

The  Hon'ble  J.  B.  Phear  and  W.  Ain^ 

Judges, 

Time  for  Appeal— Act  VIII.  of  1859,  s,^ 

In  the  Matter  of 
Chowdhry  Mohendro  Narain  Roy,  PdiHaa^ 

Mr,  C,  Gregory  and  Baboo  BoodhSa 
Singh  for  Petitioner. 

In  calculating  the  90  days  allowed  for  an  affolhf 
Act  VIII.  of  1859,  s.  353,  the  period,  between tke^M 
which  judgment  was  pronounced  and  diat  00  «^fc 
decree  was  signed  by  the  Judge,  was  allowed  tobe  ^ 
ducted,  as  coming  within  the  words  "exclosneafad 
time  as  may  be  requisite  for  obtaimnga  cofjiU 
decree"  in  that  section. 

Phear,  J. — Section  333  says  that  a  jb^ 
desirous  of  appealing  shall  do  so  witlmfO 
days,  exclusive  of  such  time  as  maj  be  «• 
quisite  for  obtaining  a  copy  of  the  decree 
appealed  against.  In  this  case  the  dtm 
was  not  signed  by  the  Judge  until  the  3d 
September,  although  the  judgment  was^ 
parently  pronounced  on  the  24th  July.  Bat 
until  the  decree  was  signed  by  the  JalfCf 
it  is  clear  that  the  party  appealing  was  «Br 
able  to  obtain  a  copy  of  the  decree  appealed 
against.  It  seems  to  follow  that  Mr. 
Gregory's  client  must  be  allowed  in  this  case 
ail  the  time  which  had  elapsed  up  to  the  3rd 
September.  That  being  so,  he  was  withia 
time  when  he  presented  the  petition  of  appeal 
to  this  Court.  We,  therefore,  direct  that  ik 
appeal  be  admitted. 


The  28th  November  1872. 
Present  : 
The  Hon'ble  L.  S.  Jackson  and  W.  Markbj, 

Judges, 
Decree — Execution. 

Case  No.  99  of  1872. 

Miscellaneous  Appeal  from  an  order  pea- 
ed  by  the  Judge  of  Moorshedabai,  d(^ 
the  ist  March  1872,  modifying  an  ordtr 
of  the  Sudder  Moonsiff  of  that  DisM 
dated  the  21st  February  18^1, 

Huruck  Chand  Golecha  (Judgment-debtor), 

Appellant, 

versus 
Tilock  Chand  Singh  (Decree-holder), 
Respondent. 
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tissrs.  Branson  and  Jacksoity  and  Baboos 
\^rtcnath  £)ass,  Ashootosh  Dhur,  and 
i  Jaduh  Chunder  Seal  for  Appellant. 

Ifr.  Woodroffe  and  Baboos  Rash  Beharee 
vGhose  and  Tarucknath  Paleet  for 
r  Respondent. 

^Where  a  decree  shows  clearly  the  intention  of  the 
which  makes  it,  but  leaves  something  undeter- 
until  further  inquiry,  such  inquiry  must  be  held 
oded  to  be  made  by  the  Court  to  which  the  decree 
to  be  carried  into  efiEect. 

Markhy^  y, — ^The  qaestion  in  this  case 

;es  to  the  execution  of  a  certain  decree 

by  the  defendant  is  directed  to  remove 

in  obstructions  which   he  had  placed 

a  public    road   to  the   injury  of  the 

ntifif. 

The  decree  is  one  which  has  been  affirmed 

this  Court  on  special  appeal,  and  must, 

refore,  now  conclusively  be  considered  as 

proper  and  legal  decree ;  but  it  is  objected 

the  decree  **  being  uncertain,  execution 

not  be  given  after  taking  evidence  in  the 

ution-department    for    the    purpose    of 

rmining  what  was  decided." 

In  substance  the  objection  is  that,  in  order 

execute  the  decree,   it  is  necessary  to 

qulie  what  obstructions  have  been  placed 

jqwn  the  road  by  the  defendant,  and  that, 

ttider  the  law,   no  such   inquiry  can  take 

fptace. 

r  We  are  not  prepared  to  assent  to  this  as  a 
Limiversal  proposition.  No  authority  was 
^oted  in  support  of  it,  and  it  is  by  no  means 
[infrequent  to  find  decrees  which  expressly 
leave  something  to  be  inquired  into  on  a 
fature  occasion. 

It  was,  however,  contended  that  this 
decree  should  then  have  contained  an  express 
direction  to  the  Court  of  first  instance  as  to 
what  farther  inquiry  should  take  place. 

Probably  this  would  have  been  more  regu- 
lar, and  we  do  not  altogether  approve  of  the 
form  of  this  decree  ;  but  we  are  not  prepared 
to  say  that  it  cannot  be  executed.     In  all 
probability,  there  is  no  real  doubt  whatever 
what  obstructions  are  intended  to  be  removed, 
and  that  is  why  the  decree  was  not  more 
specifically  drawn.     We  must  presume,  how- 
ever, that  the  Court  of  Appeal  intended  its 
decree  to  be  effectively  carried  out,  and  if,  on 
^ue  face  of  it,  it  clearly  shows  what  the 
intention  of  the  Court  was,  but  leaves  some- 
thing undetermined  until  further  inquiry,  it 
js  only  reasonable   to   suppose  that  it  was 
intended  that  this  inquiry  should  be  made  by 
the  Court  to  which  the  decree  is  sent  to  be 
Parried  into  effect. 


We,  therefore,  think  that"  the  objection 
fails,  and  that  the  special  appeal  which  we 
are  strongly' inclined  to  think  is  merely  vexa- 
tious, must  be  dismissed  with  costs. 


The  28th  November  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Markby,  Judges. 

Attachment— Proceeding  not  bona  fide— Law 

point — Merits. 

Case  No.  231  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Jessore, 
dated  the  gth  May  r8y2. 

Radhika  Chowdhrain  (Decree-holder), 

Appellant, 

versus 

Luckhee  Chunder  Ghose  and  others  (Judg- 
ment-debtors), Respondents, 

Mr.   R,    T,    Allan   and    Baboo   Bhowunee 
Churn  Dutt  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Bungshee 
Dhur  Sein  for  Respondents. 

As  a  matter  of  strict  law,  an  attachment  must  be  held 
to  be  in  force  down  to  the  date  on  which  the  execution- 
proceedings  are  struck  off  the  file;  but  where  a  case 
comes  up  before  the  High  Court  in  regular  appeal,  it  is 
not  bound  to  deal  with  it  strictly  and  exclusively  on  the 
question  of  law,  but  is  entitled  to  express  an  opinion  on 
the  merits,  and  say  what  it  thinks  right  as  to  the  con- 
duct of  the  decree-holder,  e,g.,  that  such  an  attachment 
was  not  a  proceeding  instituted  bond  fide  to  enforce 
the  decree . 

Jacksony  J.— This  appeal  is  against  the 
order  of  the  Subordinate  Judge  of  Jessore, 
who  holds  that  the  plaintiff's  decree,  which 
was  obtained  so  long  ago  as  1857,  cannot 
now  be  executed,  having  become  barred  pre- 
vious to  the  date  of  an  application  to  execute 
on  the  ist  July  1865.  It  appears,  so  far  as 
the  proceedings  immediately  before  that 
period  are  concerned,  that  some  property  of 
one  of  the  judgment-debtors  was  attached 
in  the  month  or  March  1862;  that,  on  the 
28th  July  of  that  year,  the  case  was  called 
on  in  the  presence  of  the  decree-holder's 
pleader ;  and  it  then  appeared  that,  although 
the  debtor's  property  had  been,  as  just  stated, 
attached  in  the  month  of.  March,  the  decree- 
holder  had  not,  up  to  that  time,  taken  any 
steps  towards  the  sale  of  the  property  or 
towards  levying,  in  any  other  way,  the 
amount  of  his  decree,  and,  therefore,  the  Court 
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ordered  that  the  execution-proceedings  be 
removed  from  the  file.  In  view  of  these 
proceedings,  the  Subordinate  Judge  has  now 
held  that,  at  the  date  of  the  application  made 
on  the  1st  July  1865,  the  execution  was 
already  barred. 

It  is  contended  in  appeal  that,  in  point  of 
fact,  there  was  down  to  the  date  on  which 
the  proceedings  were  struck  off,  that  is,  down 
to  the  38th  July  1862,  an  attachment  actually 
in  force;  and  we  are  referred  to  a  case  in 
5  Weekly  Reporter,  page  43,  Miscellaneous 
Rulings,  in  which  a  Division  Bench  of  this 
Court  observed  that  ihe  decree- holder  could 
not  well  take  more  effectual  steps  for  enforc- 
ing his  decree  than  attaching  the  property  of 
his  judgment-debtor. 

Now,  as  a  matter  of  strict  law,  it  might  be 
we  should  be  compelled  to  say  that  there 
was  an  attachment  in  force  within  three 
years  of  the  application  for  execution,  dated 
the  ist  July  1865,  and  the  decree-holder  may, 
on  that  ground,  rely  on  the  authority  cited  ; 
but  this  case  comes  before  us  on  regular 
appeal,  where  we  are  not  bound  to  deal  with 
it  strictly  and  exclusively  on  the  question  of 
law,  but  are  bound  to  look  to  the  merits  of 
the  case.  We  find  on  the  admission  of  Mr. 
Allan,  the  Vakeel  for  the  appellant,  that,  not 
only  on  the  occasion  referred  to,  but  repeatedly 
from  the  making  of  the  decree  down  to  the 
present  time,  attachments  of  the  judgment- 
debtor's  property  have  been  effected,  which 
have  not,  on  one  single  occasion,  been  fol- 
lowed out  by  sale  of  the  property.  No  ex- 
planation, however,  is  afforded  of  the  omission 
to  proceed  from  attachment  to  sale.  Under 
these  circumstances,  as  we  are  entitled  to 
express  an  opinion  on  the  merits  of  the  case, 
and  to  say  what  we  think  right  as  to  the 
conduct  of  the  decree-holder,  we  think  we 
ought  to  say,  and  'are  bound  to  say,  that  the 
attachment  which  was  in  force  in  July  1862 
was  not  a  proceeding  instituted  bond  fide  to 
enforce  the  decree,  but  was,  like  so  many 
other  proceedings  brought  before  us,  merely 
a  colorable  proceeding.  That  being  so,  I 
think  we  are  not  called  upon  to  make  an 
order  in  favor  of  the  decree-holder,  and  we 
therefore  dismiss  the  appeal  with  costs. 

Markby,  J, — I  am  of  the  same  opinion. 
If  the  case  had  to  bb  dealt  with  simply  on 
the  question  of  law,  there  might  be  some 
doubt  as  to  whether  we  should  concur  in  the 
view  taken  by  the  Judge  below,  supposing, 
as  Mr.  Allan  contends,  that  the  attachment 
was  in  force  down*to  July  1862  ;  but  I  think, 
in  dealing  with  this  case  as  a  regular  appeal, 
we  ought  not  to  restrict  ourselves  to  the 


'  question  of  law  raised,  bat  are  also  bound  to 
go  into  the  merits  and  see  whether  te 
appellant  is  right  in  saying  that  the  dectte 
is  not  barred.  I  think  upon  such  iclom* 
tion  as  the  execution-creditor  has  cboseau) 
place  before  us,  and  for  the  reasons  stited  bf 
my  brother  Jackson,  we  oaght  to  hold,  is t 
matter  of  fact,  that  the  decree  is  barred. 


The  4th  December  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glow, 

Judges. 

Act  XL.   of  Z858— Act  XXVII.  oTittH-Pn- 
ceedings  as  Evidence — Admissiiw, 

Case  No.  631  of   1872. 

Special  Appeal  from  a  decision  passd  \§ 
the  Subordinate  Judge  of  DinagfpU 
dated  the  joth  December  iSjr,  afirta^ 
a  decision  of  the  Moonsiff  0/  Thahm^ 
dated  the  tgth  June  i8yr, 

Kashee  Kant  Doss  (one  of  the  Defendai^ 

Appellant, 

versus 

Brojonath  Doss  and  another  (Plaintifis), 

Respondents. 

Baboo  Gopal  Lall  Mitter  for  AppelUnL 
Mr.  M,  L.  Sandel  for  Respondents. 

Thouj^h  proceedings  under  Act  XL.  of  iSsStnlAtf 
XXVII.  of  i860  are  not  conclusive  evidence,  tiieyut 
some  evidence  in  corroboration  where  they  iovo^  ■ 
admission  on  the  part  of  the  opposite  party. 

Kemp,  J. — The  plaintifiFs  in  this  cascsaei 
alleging  that  they  and  the  defendant,  Kasbee 
Kant  D0S8,  the  special  appellant,  were  tbe 
sons  of  Kristo  Churn    Doss,  a  Sudra,  asd 
that  the  plaintiffs  were  entitled  to  one-bili, 
and  the  defendant  to  the  other  half,  of  ^ 
property  left  by  Kristo  Chum.     The  plai»tiffs 
allege    that    certain    buffaloes  which  «tie 
ancestral   properly,    and   an   elephant  ^^' 
chased  with  the  joint  funds  when  thcto^|y 
were  living  in  commensality   had  been  sow 
away  by  the  defendant  Kashee  Kant  D<^ 
They,  therefore,  sue  for  the  recovery  of  tiK 
animals  or  their  value. 

The  defence  set  up  by  the  defendant  WJ$ 
that  the  plaintiffs  were  not  the  legitimate  sons 
of  Kristo  Churn,  and  that  there  was  no 
custom  amongst  men  of  the  caste  of  W 
plaintiffs  and  defendant's  father  to  ^^^ 
'  nika ''  marriages.  2ndty,  that  the  proper? 
*m  dispute  was  not  ancestral  or  joint,  bnt  pn/- 
chased  by  the  defendant  Kashee  Kant  Doss, 
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done  with  his  own  funds,  and  that  he  has  sold 
ibe  property,  namely,  the  buffaloes  and  ele- 
phant, to  a  third  party  who  has  been  made  a 
pendant. 

;  The  first  Court,  in  a  very  elaborate  and 
^efal  judgment,  found  that  Kristo  Chum 
ifid  marry  a  widow;  that  the  plaintiff  was  the 
lion  of  that  marriage;  that  a  ceremony  of 
baniage  was  performed  according  to  the 
^fi^e  of  the  district ;  that  there  was  cohabita- 
Sofi  between  Kristo  Churn  and  the  mother  of 
^e plaintiff ;  and  that  the  plaintiff  is  the  son  of 
Eristo  Churn.  The  first  Court  also  found  that 
Ibeproperty ,  namely,  the  buffaloes,  were  ances- 
W  property,  but  that  they  were  not  thirteen 
ih  nnmber  as  claimed  by  the  plaintiffs,  but 
[iRily  nine,  and  that  the  elephant  was  acquired 

the  joint  funds  of  the  family,  and  not  by 
separate  funds  of  the  defendant,  Kashee 

ml,  and  therefore  gave  the  plaintiff  a  decree. 

^^18  decision    was  appealed   from  to    the 

Subordinate  Judge,  and  he  also  found  for  the 

plaintiff,  and  saw  no  reason  for  interfering 

irfth  tile  judgment  of  the  first  Court.     It  is 

tme  that  the  judgment  of  the  second  Court  is 

'tditasbort  one ;  but,  considering  the  elaborate 

ttrtnre  of  the  first  Court's  decision,  which  is 

affinned  by  the  Appellate  Court,    we  think 

that  there  has  been  a  sufficient  finding  that 

the  mother  of  the  plaintiff  was  the  wife  of 

Kristo  Churn,  and  that  the  plaintiff  was  the 

WD  of  that  marriage. 

It  is  contended  in  special  appeal  that  the 
\m  has  been  thrown  on  the  wrong  party, 
^e  do  not  think  that  this  is  the  case.  It  is 
tme  that  the  Subordinate  Judge  says  that 
the  defendant  before  him  has  not  given  any 
pnwf  against  the  right  of  the  plaintiffs.  ,but, 
it  the  same  time,  he  also  says  that  he  sees  no 
rnson  to  interfere  with  the  decision  of  the 
first  Court  which  had  thrown  the  onus  on 
the  plaintiffs. 

Then  it  is  said  that  there  has  been  no 
finding  as  to  the  marriage.  We  think  this  is 
not  correct,  as  the  second  Court  agrees  with  the 
finding  of  the  first  Court  upon  that  point. 

It  is  also  said  that  the  proceedings  under 
Act  XL  of  1858  and  Act  XXVII.  of  i860  are 
not  admissible  in  evidence.  They  certainly 
are  not  conclusive  evidence,  but  they  are  some 
evidence  in  corroboration  of  the  fact  of  the 
plaintiff  being  the  son  of  Kristo  Churn,  inas- 
tauch  as  we  find  that  the  defendant,  in  pro- 
ceedings under  those  Acts,  admitted  that  the 
pl^miff  was  the  son  of  Kristo  Churn. 

We  dismiss  the  appeal  with  costs. 


.    The  5th  December  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Documents  produced  after  time. 

Case  No.  598  of  1872. 

Special  Appeal  from  a  decree  passed  by  the 
Judge  of  Dinagepore,  dated  the  2gth  No- 
vember iSyiy  affirming  a  decision  of  ihe 
Moonsiff  of  Sahibgunge,  dated  the  ^oih 
June  i8jr. 

Amur  Chand  Lohata  (Plaintiff), 
Appellant, 

versus 

Ram  Ruttun  Roy  and  another  (Defendants), 

Respondents. 

Baboos  Ashooiosh  Dhur,  Rash  Beharee 
Ghose,  and  Jadub  Chunder  Seal  for 
Appellant. 

Baboo  Mohesh  Chunder  Ckowdhry  for 
Respondents. 


Where  khusrah  papers  which  formed  the  very  essence 
of  the  action  were  not  filed  or  produced  b^  the  plaint- 
iff within  the  time  prescribed  by  iaw„tbe  Court  d  first 


instance  was  held  to  have  been  justified  in  rejectingr 
them,  when  subsequently  tendered  as  evidence. 

Kemp,  J. — This  special  appeal  has  been 
limited  by  the  learned  Judges  who  admitted 
it  to  the  6th  ground,  and  to  that  ground  alone ; 
the  6th  ground,  being  "  that  the  Courts  below 
"  are  in  error  in  rejecting  the  khusrah  papers 
'*on  the  ground  of  their  not  having  been 
"filed  with  the  plaint,  the  said  khusrah 
"  papers  having  been  filed  before  the  hearing 
"  of  the  suit."  The  Moonsiff  states  that  these 
khusrah  papers  were  put  in  at  a  very  late 
stage  of  the  case ;  they  were  not  filed  with 
the  plaint,  and  they  were  not  produced  or  in 
readiness  at  the  first  hearing  of  the  suit.  The 
issues  were  fixed  on  the  9th  of  February 
1 87 1.  A  day  was  then  fixed  for  the  hearing 
of  the  case,  and  the  parties  were  directed  to 
produce  their  proofs  on  that  day;  but  the 
khusrah  papers  were  not  put  in  until  the  20th 
of  Marc*h,  or  very  shortly  before  the  decision 
of  the  case.  Now,  it  is  very  clear  that  the 
plaintiff's  claim  is  based  upon  these  khusrah 
papers.  The  defendant  was  sued  upon  an 
account  drawn  up  by  the  plaintiff,  who  seeks 
to  make  the  defendant  liable  for  a  sum  of  Ru- 
pees 987-1 5-6,  namely,  cash  balance,  Rupees 
235-8,  and  certain  items  spent  by  the  defend- 
ant without,  as  alleged,  the  authority  of  the 
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plaintiff.  The  plaint  admits  that  these 
accounts  were  drawn  up  from  the  khusrahs 
supplied  by  the  defendant,  and,  therefore,  the 
account  is  based  upon  these  khusrah  papers. 
The  khusrahs,  therefore,  formed  the  very 
essence  of  the  action,  and  it  was  necessary 
that  these  documents  should  have  been  pro- 
duced, either  at  the  time  of  filing  the  plaint, 
or  at  the  time  of  the  first, hearing  of  the  case, 
or  at  all  events,  on  the  day  fixed  by  the  Court 
for  the  production  of  the  proofs  *'  relied  upon 
by  the  parties."  The  plaintiff  not  having  filed 
or  produced  these  khusrahs  within  the  time 
prescribed  by  law,  the  special  appeal  must  be 
dismissed  with  costs. 


The  9th  December  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  Charles  Ponti- 
fex,  Judge. 

Plaint— Libel— Ironical  Expressions, 

Appeal  from  an  order  passed  by  the  Hon  hie 
A.  G,  Macpherson^,  exercising  the  Ordi- 
nary Original  Civil  Jurisdiction  of  the 
High  Court. 

F.  F.  Wyman  (Plaintiff),  Appellant, 

versus 

A.  Banks  (Defendant),  Respondent. 

Mr.  Woodroffe  for  the  Appellant. 

In  an  action  for  libel,  it  is  a  question  for  the  Court 
whether  the  words  which  are  complained  of  constitute 
a  ground  of  action,  and  the  words  allegfed  to  be  libellous 
roust  be  set  out  in  the  declaration  or  plaint.  If  the 
words  so  set  out  are  not  a  libel,  the  plaintiff  cannot,  by 
alleging  that  the  defendant  printed  and  published  them 
"intending  to  injure  the  plaintiff,  and  to  bring  him  into 
public  scandal  and  disgrace,  and  to  expose  him  to  public 
scorn  and  ridicule,  and  to  cause  it  to  be  suspected  and 
believed  that  the  plaintiff  was  a  dishonest  person,  and 
had  been  actuated  by  sinister  and  fraudulent 
mobyes,"  make  them  one;  nor  can  the  plaintiff,  by 
?-u  P"^  that  words  are  spoken  ironically,  make  them 
hbellous,  if  they  do  not  appear  to  the  Court  to  be  so. 

This  was  an  appeal  from  an  order,  dated 
the  23rd  day  of  August  1872,  rejecting  the 
plaint  on  the  ground  that  the  plaint  disclosed 
no  cause  of  action.  The  plaintiflF  sought  to 
recover  the  sum  of  Rs.  5,000  as  damages 
from  the  defendant,  who  is  the  printer  of 
the  Englishman  Saturday  Evening  Jour- 
nal, for  what  was  alleged  to  be  a  libel 
published  in  that  journal  of  the  13th  of 
July  1872. 


It  was  stated  in  the  plaunt  that,  bebte 
at  the  time  of  the  publication  of  die 
libel,  the  plaintiff  was  ''a  persood 
name,  credit,  and  reputation,  a  meabcrtf t 
council  of  His  Honor  the  Lieutenaat^ 
or  of  Bengal,  an  Honorary  Magtttnte 
Justice  of  the  Peace  of  the  town  of 
cutta,  and  carried  on  business  asai 
bookseller,  and  stationer,  under  the 
style  of  Wyman  and  G>mpany/*  lVe[ 
then  went  on  to  state  that  the  platfl 
a  shareholder  and  director  of  the 
Centra]  Press  Conipany,  Limited  ;te 
working  of  this  Company  having  lNei{ 
favorable  during  the  year  ending  3C& 
1872,  the  plaintiff  had,  in  good  fakh, 
close  of  that  year,  proposed  on 
himself  and  his  firm  to  his  co-dii 
the  said  Company,  to  guarantee 
shareholders  of  the  said  Company  a 
at  least  5  per  cent,  per  annum  ai| 
paid-up  capital  of  the  said  Companrf 
period  of  one  year,  on  condition 
should  be  made  the  managing  directors 
said  Company  for  that  year.  This 
which  was  accepted  by  the  direciois 
Company,  and  set  out  in  their  report,  wasj 
by  the  plaintiff  in  the  belief  that 
favorable  working  of  the  Company 
from  divided  management,  and  that 
perience  would  enable  him,  if  be 
complete  control  over  the  business 
said  Company,  to  work  the  busiiM 
more  favorable  results  The  plaint 
stated  that  *'  the  defendant,  well  kno^ 
premises,  and  contriving  and  intendil 
injure  the  plaintiff,  and  to  bring  bii 
public  scandal  and  disgrace,  and  \Q 
him  to  public  scorn  and  ridicule, 
cause  it  to  be  suspected  and  beiievedi 
the  plaintiff  was  a  dishonest  person,  and 
been  actuated  by  sinister  and  frauduleni  mo- 
tives in  making  the  aforesaid  guarantee  oc 
condition  of  being  made  the  managing  direct- 
or of  the  Calcutta  Central  Press  Gpfflpan/, 
and  that  he  had  undertaken  to  ad  as  snch 
managing  director  from  unworthy  mow»eSi 
and  by  his  said  proposal  had  rendered  him- 
self a  fit  subject  for  contempt  and  ridicj^ 
falsely  and  maliciously  printed  and  publisW 
in  Calcutta,  on  the  30ih  day  of  Jaly  187^® 
the  aforesaid  weekly  newspaper,  of  and  con- 
cerning the  plaintiff,  and  of  and  conccmmg 
his  conduct  as  a  shareholder  and  dircdor 
of  the  Company,  relating  to  the  a^^^P^^ 
raniee,  the  following  ironical,  false,  »* 
malicious  libel,  that  is  to  say :— 

"  While  walking  along  Wellesley^«|^ 
I  saw  approaching  me  an  ancient-tooW« 
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lan,  walking  painfully  and,  I  thought,  pen- 
wely,  with  ihe  aid  of  a  hardly  less  ancieni- 
K)king  stick.  The  long,  lank  locks  reach- 
ig  down  on  either  side  to  a  somewhat  snufEy 
sat  collar — ^the  peculiar  air  of  respectabili- 
r  combined  with  pauperism  that  marked 
le  old  man's  gait  could  hardly  be  mistaken, 
wely  it  must — no,  it  cannot — yes,  it  is — 
el  how  can  it  be  ? — the  very  image ;  but 
km  I  never  knew  him  to  go  without — it  is, 
y  Pollux,  it  is,  indeed,  my  old  friend  Dio- 
jMes!  Bat  he  was  without  his  lantern, 
fliere  was  the  familiar,  placid  smile,  a  little 
ftdder,  perhaps,  than  was  his  wont ;  his 
fes  were  fixed,  as  usual,  on  the  ground  ; 
M,  as  usual,  he  was  muttering  inwardly ; 
to  there  was  no  lantern.  He  would  have 
Ittssed  me  had  1  not  grasped  his  arm  : — 
\  *My  good  Diogenes,'  I  said,  *  1  hope  no 
Iccident  has  happened  to  your — ' 

*  *  Gone  \  gone  ! '  he  replied, '  gone  for  ever  ! ' 
I  •  What !  the  lantern  ? ' 

r  *The  lantern.^  Ah!  much  more  than  the 
pntem!  Diogenes'  occupation's  gone,  gone 
POT  ever.' 

f-  *Good  Heavens,'  said  I,  *you  don't  mean 
ilsay— ' 

•  *^hr  said  he,  Met  me  die  in  peace;  Fve 
ioand  an  honest  man  !' — 

*  An  honest  man,'  said  I,  *I  feel  faint; 
LJOQ  look  faint ;  come  into  the  Great  Eastern, 
^  let  us  have — ' 

tV  'Never  more,'  said  he,  *  never  more,'  and 
ding  me  the  following  paper,  which  he 
me  would  explain  all,  went  on  towards 
fwe  liver. 

\    It  occurred    to   me    afterwards   that    he 

""ttighl  have  contemplated  suicide ;  but  I  was 

*?  overcome  at  the  time,  partly  by  surprise 

^  the  absence  of  the  lantern,  and  still  more 

•0  by  the  shock  his  explanation  caused  me, 

™*^i  I  grieve  to  say,  I  neglected  to  take  any 

o^easurcs  for  his  safety.     As  soon  as  I  had 

somewhat  recovered   my  breath,  I  opened 

we  paper  he  had  given  me;  and  here  it  is 

w  the  benefit  of  your  readers." 

An'*  Wlowed  the  report  of  the  directors  of 

tne  Calcutta  Central  Press  Company,  already 

JJ^erred  to,  announcing  their  acceptance  of 

"^'- Wyman's  offer  to  guarantee  5  per  cent., 

2?  ^^^^ition  that  he  was  appointed  managing 

M^^-    After  this  the  article  went  on  :— 

To  comment  upon  this  would  be  to  paint 

™J"|y;  to  gild  refined  gold.     I  would  con- 

Vms^  the  citizens  of  Calcutta,  but  that  I 

•^J"  their  singular  good  fortune  is  coupled 

^»th  the  loss  of  my  dear  old  friend. 

flKu    ^^^^  ^^^^y  t^  appreciate  the  remark- 
««  character  of   Mr.  Wyman's  offer,   it 


should  be  understood  that  the  Company  had 
suffered,  in  the  last  two  years,  a  cash  loss  of 
Rs.  4,000;  and  that,  during  the  last  twelve 
months,  its  business  had  fallen  off  to  the 
extent  of  upwards  of  Rs.  12,000.  After  this 
I  would  suggest  that,  when  he  brings  in  his 
bill  to  reform  the  municipality  by  the  intra* 
duction  of  the  elective  principle,  some  member 
of  the  council  should  propose  as  an  amend* 
ment  that  the  entire  control  of  our  municipal 
affairs  should  be  vested  in  Mr.  Wyman." 

The  learned  Judge  endorsed  the  following 
order  on  the  plaint :  ^'  I  reject  this  plaint  on 
the  ground  that,  upon  the  face  of  it,  it  ap-> 
pears  to  me  that  the  subject-matter  of  the 
plaint  does  not  constitute  a  cause  of  action.'^ 
It  is  from  this  order  that  the  plaintiff 
appealed  on  the  following  grounds : — 

"  Firstly, — For  that  the  publication  in  the 
said  plaint  set  out,  and  therein  complained  of, 
was  of  a  libellous  and  defamatory  character, 
and  did  constitute  a  cause  of  action  such  as 
to  enable  the  appeUant  to  maintain  his  said  ' 
suit. 

"  Secondly, — For  that  the  said  learned  Judge 
ought  to  have  admitted  the  said  plaint,  and 
called  upon  the  defendant  to  appear  and 
answer  to  the  matter  therein  alleged." 

Mr,    Woodroffe,  for    the  appellant,   con- 
tended that,  although  this  publication  may 
have  contained  no  ill  thing  of  the  plaintiff, 
yet  as  it  was  alleged  in  the  plaint  to  have  been  ' 
made  ironically  and  maliciously,  it  was  for  the 
jury  to  decide  whether  it  was  so  or  not,  and 
the  learned  Judge  ought  not  to  have  rejected 
the  plaint.     It  is  so  laid  down  in  the  case  of 
The   Queen  vs.  Dr.  Browne  (Holt's  Rep., 
p.  425).     [CouchyCJ, — If  you  charge  in  a 
plaint  that  a  certain  publication  is  ironical, 
do  you  say  that  that  is  sufficient  to  constitute 
a  cause  of  action  ?]     The  whole  publication 
is  put  forth  as  a  satire,  and  tfie  suggestion 
is  that  the  singular  good  fortune  of  the  people 
of  Calcutta  in  possessing  an  honest  man,  is 
no  good  fortune  at  all,  inasmuch  as  they  do 
not  possess  an  honest  man,  and  that  Diogenes' 
occupation  is  not  gone ;   and  if  that  is.  the 
suggestion,  and  that  would  be  a  matter  for 
the  jury  to  decide,  the  publication  is  clearly 
libellous.     \Pontifex,    J, — Your    argument 
goes  to  this,  that  it  is  for  the  jury  to  decide 
whether  the  words  are  or  are  not  used  iron*- 
ically.     In  these  Courts  the  Judge  and  jury 
are  the  same.]     The  duty  of  a  Judge,  when  a 
plaint  is  presented  to  him,  is  to  see  if  sufficient 
appears  on  the  face  of  the  plaint  to  raise  a  fair 
question  of  claim  or  right  for  trial  between 
the  parties.    If  it  had  been  a  motion  to  take 
the  plaint  off  the  file,  the  argument  would 
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have  been  by  way  of  demurrer.    The  allega- 
Uoa  in  the  plaint  being  that  the  words  were 
used  ironically,  that  would  have  been  a  fact 
for  the  Jndge  to  have  decided  at  the  hear- 
ing of  the  suit  when  the  evidence  was  given, 
as   representing   the   jury.     In   Jenner  and 
another  vs,  A'Beckelt  (L.  R.,  7  Q.  B.  11), 
the  declaration  stated  thai  the  plaintiffs  were 
manofacturers  of  bags,  and  manufactured  a 
bag  which  they  called  the ''  bag  of  bags/' 
and  the  defendant  printed  and  published  of 
and  concerning  the  plaintiffs  in  their  business 
the  words  following  :  "  As  we  have  not  seen 
the  *■  bag  of  bags/  we  cannot  say  that  1^  is 
useful,  or  that  it  is   portable,  or  that  it  is 
degant.    All  these   it  may  be,  but  the  only  | 
point  we  can  deal  with  is  the  title,  which  we 
think  very  silly,  very  slangy,  and  very  vul- 
gar, and   which  has  been  forced  upon  the 
poblic  ad  nauseam/*    The  defendant  demur- 
red and  issue  joined  thereon.     It  was  "  held 
on  demurrer   by  Mellor  and  Hannen,  JJ., 
that  it  was  a  question  for  the  jury  whether 
the  words  did  not  convey  an  imputation  of 
the  pisuntifiFs'  conduct  in  their  business,  and 
whether  the  language  went  beyond  the  limits 
of   fair    criticism."     [Couch,     C./.—There 
being  no  juries  in  these  Courts,  had  not  the 
Judge  the  power  to  deal  with  the  plaint  as 
he  did,  and   not  be  bound    by    so    strict 
a  rule  as  you  contend  for?]    The  Judge 
conld  not  have  decided  whether  the  words 
were  or  were  not  false,  malicious,  and  ironical 
until  he  had  the  evidence  before  him.     [Pom- 
ii/ix,  y.—i(  you  want  to   show  malice   by 
antecedent  facts,  ought  you  not  to  set  ont 
those  facts   in  your  plaint?]     That  would 
be  pleading  evidence,   section    26    of  Act 
yill.  of   1859   directs  what  should  be   set 
out  in  the  plaint;   section  29  of  the  same 
Act  points  out  the  practice  if  the  plaint  does 
not  contain  the  several  particulars  prescribed 
in  section  26;   and  section  32  provides  for 
the  rejection  of  the  plaint  if  it  discloses  no 
cause  of  action.     In   the  case  of  Lacshmi 
Ammal  vs.  Sekram  Sovaji   ( 1  Mad.  H.  C. 
Rep.  420),   the  Court  said:  *' It  does  not, 
we  think,  appear  that  the  subject-matter  of 
the  plaint   does   not  constitute  a  cause  of 
action.     Whether  there  appears  to  be  a  cause 
of  action  that  is  likely  to  succeed  is  not  the 
question.     It    is    enough,    we  think,    if    it 
i^pears  that  the  subject-matter  alleged  raises 
a  fair  question  of   claim  or  right  for  trial 
and  determination  between  the  plaintiff  and 
the  party  made  defendant/'     All  that  it  is 
necessary  to  set  out  in  this  plaint  are  the 
words    of    which    the    plaintiff    complains. 
Whether  they  are  libellous  is  a  question  of 


fact  to  be  decided  on  the  final  hearing ;  and 

the  only  question  now  is  whether  the  pbaai, 

on  the  face  of  it,  discloses  a  claim  for  tak 

and  determination.     The  impntation  coataa* 

ed  in  the   words  is  that  the  plaindff  b  1 

dishonest  man — ^that  by  the  offer  he  mzde, 

he  hoped  to  benefit  himself  and  Ins  km, 

\Ponitfex,  7.— The  plaintiff  does  not  g«» 

rantee    5    per   cent.,    but   not   less  tfaaa  5 

per  cent,  on  the  paid-np  capital,  and  all  the 

profits  beyond  that  would  be  for  the  beaA 

of  the  shareholders,  and  the  plainiif  waaU 

gain  nothing  by  his  offer.]     What  is  aeaat 

by  introducing  Diogenes  here,  batihttte 

plaintiff  was  not  an  honest  man  ?     The  phut 

alleges  that  the  publication  is  ironical    h 

Boydell  vs.  Jones  (4  M.  &  W.  446),  wtee 

the  declaration  stated  that  the  plaiotifi  «m 

an  attorney,  and  that  the  defendant  had  p^ 

lished   of   him   the   following    ironical  ad 

libellous  matter,  "An  honest  lawyer  (iktt- 

by  meaning  to  represent  that  he  was  not  si 

honest    lawyer),    Parke,    B.,    says:    *Hw 

would  you  frame  the  declaration  in  that  vgt 

of  the  case?     It  stales  that  the  defeadBt 

composed  and  published  an  ironical  libd  of 

the  plaintiff,  and  that  he  called  bim  an  hoBtft 

lawyer,*'  thereby  meaning  that  he  w»  «^ 

an  honest   lawyer.     Is  that   not   enough ?" 

[Ponti/ex,  J. — In  the  present  case,  the  wite, 

after  saying  that  the  plaintiff  is  honest,  ^ 

on  to  show  that  he  cannot  be  dishonest;  il»al 

he  cannot  make  any  gain  in   the  matter.] 

Then  the  writer  meant  to  say  of  the  plaintf 

that  he  was  a  fool,  and  that  is  surely  BbeU 

lous,  since  it  affects  his  reputation  as  abi»- 

ness  man.     {Pontiftx.  7-— The  publication 

deals  with  the  plaintiff  in  his  capaci^  « 

member  of  council]      ^JJouch,   C.J.—^^ 

have  to  satisfy  us  that  a  writer  in  a  ncwspapff 

may  not  fairly  comment  on  the  character « 

a  public  man,  and  question  his  ability  to 

prepare  a  bill  for  the  council]     The  qacsii<» 

then  would  have  been  whether  it  was  a  fair 

and  honest  criticism,  and  that  could  bave 

been  determined  on  the  evidence  only;»M 

in  rejecting  the  plaint,  the  learned  )wig« 

must  have  considered  that  the  words  weK 

not  libellous,  notwithsuding  the  aliegari^ 

that  they  were  used  i ronically.     The  innueMO 

contained   in   the   words  was   for  the  j^iJ 

to  decide.     It  was  so  held  in  Fray  w.  Fray 

(17  C.  B.,  N.  S.,  603).    The  learned  Judge 

was  hardly  in  a  position  to  judge  whether IM 

words  were  libellous  or  not.     In  the  caseot 

Harnett  vs.  Allen  (3  H.  &  N.  376 ;  27  L.  J. 

Ex.,  412),  which  was  an  action  for  slandff, 

the  declaration  stated  that  the  defendanuaj^ 

said  of  the  plaintiff  "he  is  a  blacU«g. 
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reby  meaning  that  he  was  a   fraudulent 

ibler    and     a     person    who    cheated    at 

Ij.     It  was  there  held  that  the    question 

been  rightly  left  to  the  jury  whether  the 

rd  "  blackleg  "  was  used  as  a  mere  term 

rabase,  or  whether  it  conveyed  the  impu- 

m   that   the    plaintiff   was    a  fraudulent 

ibler.     [  Couch,  C,y. — This  is  a  comment 

|a  newspaper  on  the  conduct  of  a  public 

.]  The  case  of  Campbell  vs.  Spottiswoode 

[B.  k  S.    769)  shows  that  that  is  no  shield 

i. protect  a  writer  when  he  imputes  wicked 

corrupt    motives   to   a  public  man  any 

►re  than  if  the  words  had  been  written  of 

irivate  person.     The  question  to  be  now 

:idcd  is  whether  or  not  the  subject-matter 

this  plaint  raises  a  fair  claim  or  right  for 

'  and  determination. 

'The  Court  took  time   to   consider.     The 

lowing   jiidgment   was   delivered   on   the 

k  of  December  1872  by — 

Couch,  C  y, — This  is  an  appeal  from  the 

^cisioD  of  Mr.  Justice  Macpherson  reject- 

Ig  a  plaint   in    an  action  brought  by  the 

'  iniiflp,  Mr.  Wyman,  for  a  libel  which  he 

iged  had.  been  published  concerning  him 

a  newspaper  called  the  Englishman  Sa- 

trdqy  Evening    Journal,     Some    allusion 

[was  made  by  Mr.  Woodroffe,  who  appeared 

[for  the  appellant,  to  the  plaint  having  been 

qected  by  the  learned  Judge  without  hear- 

ig  the  argument  of  Counsel.     We  under- 

|jUnd  that  no  application  was  made  to  the 

earned  Judge  to  hear  Counsel.     If  any  such 

^plication  had  been  made,  Counsel  would 

ive  been  heard.     We  have  had  the  advan- 

tege  of  hearing  Counsel  with  regard  to  the 

pl^nt  being  admitted,  and  we  are  able  to 

form  our  judgment  after  the  matter  has  been 

argued.    The  alleged  libel  is  set  out  in  the 

plaint,  and  there' are  also  allegations  which 

show  that  Mr.  Wyman  is  a  gentleman  filling  a 

public  capacity,  and  that  the  facts  which  are 

WMnmented  on   in  the  newspaper  are  true. 

I^he  question  is  whether  the  plaint  shows  a 

pause  of  action.     Now,  in  an  action  for  libel, 

»l  is  a  question  for  the  Court  whether   the 

^ords,  which  are  complained  of,  constitute  a 

ground  of   action,   and  for  that  reason  the 

words  alleged  to  be  libellous  are  required  to 

pe  set  out  in  the  declaration  or  plaint.     That 

w  the  law  in  the  Courts  in  England,  and  the 

same  law  must   prevail  here,  although  the 

procedure     is     somewhat     different.     The 

m^%  in  the  case  of  Wright  vs,  Clements 

(3  Barnewall  k  Alderson  506)  clearly  state 

V^\    ^^^  Tenterden  says  :  **  In  actions  for 

Jfoel  the  law  requires  the  very  words  of  the 

"D€l  to  be  set  out  in  the  declaration,  in  order 


that  the  Court  may  judge  whether  they 
constitute  a  ground  of  action ;  and  unless  a 
plaintiff  professes  so  to  set  them  out,  he  does 
not  comply  with  the  rules  of  pleading, "  and 
Mr.  Justice  Holroyd  says :  "  VVhere  a 
charge,  either  civil  or  criminal,  is  brought 
against  a  defendant  arising  out  of  the  pub- 
lication of  a  written  instrument,  as  is  the 
case  in  forgery  or  libel,  the  invariable  rule 
is  that  the  instrument  itself  must  be  set  out 
in  the  declaration  or  indictment,  and  the 
reason  of  that  is  that  the  defendant  may 
have  an  opportunity,  if  he  pleases,  of  admit- 
ting all  the  facts  charged,  and  of  having  the 
judgment  of  the  (Jourt  whether  the  facts 
stated  amount  to  a  cause  of  action,  or  a 
crime.  For  it  is  clear  that,  when  it  can  be 
shown  distinctly  what  the  instrument  is  upon 
which  the  whole  charge  depends,  that  instru- 
ment must  be  shown  to  the  Court  in  order 
that  they  may  form  their  judgment.  A  de- 
fendant is  not  bound  to  put  the  question  as 
a  combined  matter  of  law  and  fact  to  the 
Jury,  but  has  a  right  to  put  it  as  a  mere 
question  of  law  to  the  Court."  Another 
English  case  in  which  this  rule  is  recognized 
is  Blagg  vs,  Sturt  (10  Q.  B.  Reports  899). 
That  is  an  answer  to  the  argument  of  Mr, 
Woodroffe  that,  at  all  events,  this  question 
must  be  submitted  to  a  Judge  of  this  Court, 
acting  both  as  Judge  and  Jury,  and  ought 
not  to  be  determined  on  the  question  whe- 
ther the  plaint  should  be  admitted.  If  the 
words  which  are  set  out  in  the  plaint  oc 
declaration  are  not  a  libel,  the  plaintiff  can- 
not, by  alleging,  as  he  has  done  in  the  pre- 
sent plaint,  that  the  defendant  printed  and 
published  them,  "intending  to  injure  the 
plaintiff,  and  to  bring  him  into  public  scan- 
dal and  disgrace,  and  to  expose  him  to  public 
scorn  and  ridicule,  and  to  cause  it  to  be  sus- 
pected and  believed  that  the  plaintiff  was  a 
dishonest  person,  and  had  been  actuated  by 
sinister  and» fraudulent  motives,"  make  them 
one ;  nor  can  the  plaintiff,  by  alleging  that 
words  are  spoken  ironically,  make  them  libel- 
lous, if  they  do  not  appear  to  the  Court  to  be 
so.  The  rule  that  the  plaintiff  cannot  thus 
extend  the  meaning  of  words  beyond  their 
natural  import  is  clearly  shown  by  the  case 
of  Wheeler  vs,  Haynes,  9  Adolphus  & 
Ellis  286.  This  Court  sitting  now  in  appeal 
from  the  decision  of  Mr.  Justice  Macpherson 
has  to  do  what  Mr.  Justice  Macpherson  had  to 
do — to  see  whether  the  alleged  libellous  matter 
which  is  set  out  in  the  plaint  is  really  libel- 
lous. If  it  is  not,  thei:e  is  no  ground  of 
action,  and  the  plaint  ought  not  to  be  admits 
ted.     In    determining   whether   the   word 
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honest  is  used  ironically,  and  it  is  meant 
that  the  plaintiif  was  dishonest,   we   must 
look  at  the  whole  article.     We  must  look 
at  the  context,  as  well  as  the  words  which 
are   said   to   be   ironical.     Looking   at    the 
whole  article,  it  appears  to  me  that  the  first 
part  about  Diogenes  cannot  be  understood 
to  mean  that  Mr.  Wyman  was  a  dishonest 
man.^    1  do  not  think  it  can  at  all  fairly  be 
understood  to  bear  that  meaning;  and  with 
regard  to  the  latter  part,  of  the  article,  where 
the  writer  says :  "  In  order  fully  to  appre- 
ciate the  remarkable  character  of  Mr.  Wy- 
man's  offer,  it  should  be  understood  that  tiie 
Company  has  sufiFered  in  the  last  two  years 
a  cash  loss  of  Rs.  4,000,  and  that,  during  the 
last  twelve  months,  its  business  had  fallen  off 
to  the  extent  of  upwards  of  Rs.  1 2,000.    After 
this  I  would  suggest  that,  when  he  brings  in 
his  bill  to  reform  the  municipality  by  the 
introduction  of  the  elective  principle,  some 
member  of  the  council  should  propose  as  an 
amendment  that  the  entire  control  af  our  mu- 
nicipal affairs  should  be  vested  in  Mr.  Wyman'' 
— that  is  nothing  more  than  a  comment  which 
the   writer   might  fairly  make  on  the  facts 
which  he  had  stated.    1  can  see  nothing  in  this 
article  which  goes  beyond  a  fair  comment 
on  the  acts  of  Mr.  Wyman  as  a  public  man ; 
and  the  first  part  about  Diogenes  is  merely 
an  attempt  by  the  writer  to  make  a  little  fun 
at  the  expense  of  Mr.  Wyman.     I  cannot 
look  upon  this  as  a  libellous  article,  and 
think  that  the  decision  of  Mr.  Justice  Mac- 
pherson   was  right.    The   appeal   must   be 
dismissed. 

Ponti/eXy  J, — I  concur. 


The  21st  September  1872. 

Present  : 

The  Hon'ble  W.  Markby  and  W.  Ainslie, 

Judges, 

Act  VIII.  of  1859,  s.  ao6— Decrees— Tender  of 
Payment — Mode  of  Satisfaction. 

Case  No.  3  of  1872. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Additional  Subordinate  Judge 
of  Mymensinghy  dated  the  20th  September 

Raj  Luckhee  Chowdhrain  (Judgment- 
debtor),  Appellant^ 

versus 

Shib  Dyal  Tewaree  Chowdhry  and  another 
(Decree-holders),  Respondents, 


Baboo  Sreenath  Banerjce  for  AppeBatt. 

Baboo  Nullit  Chunder  Sein  for 
Respondents. 

Under  the  Code  of  Civil  Procedure,  s.  jo6,  a  idtBi 
under  a  money-decree  cRn,at  any  Hmt,bnBgiiit^umk 
of  his  debt  into  Court  to  be  paid  to  the  iodgoakAi 
ditor ;  and  by  analogy  any  other  persooai^aiastifcapt 
decree  is  made  for  Uie  delivery  of  nioveaUeocHi» 
able  property  has  an  eoual  right  to  relieve  hbeeifgn 

alci 


further  vexation  by  making  satisfactioo  vkbl 
ledge  of  the  Court  in  such  mode  as  the  dTcawatimnd 
the  special  case  admit  of. 

By  the  same  section,  all  adjustments  of  decree^  iiktf* 
ever  be  the  nature  of  the  subject  of  those  deoto,  ant 
be  made  with  the  knowledge  of  the  Court. 

Quare(by  MarkbytJJ, — Where  a  party  sajlpdiii 
obedience  to  a  decree,  is  he  debarred  from  dbra^ibt 
he  has  done  so  by  the  words  "  no  adjustment  of  ateec, 
in  part  or  in  whole,  [shall  be  recog^oized  by  tkOiri^ 
unless  such  adjustment  be  made  through  tfaeCosrtr 
be  certified  to  the  Court  by  the  person  in  vboKiMr 
the  decree  has  been  made,  or  to  whom  it  tas  ha 
transferred  ? " 

A  inslie,  J, — The  respondent  obtaind  I 
decree  on  the  28th  January  1S68  for])Oi> 
session  with  mesne-profits  from  date  tf 
ouster  to  date  of  recovery  of  possessioo. 

On  the  22nd  December  1868,  thisdeoff 
was  affirmed  with  a  modification  by  fiA 
the  mesne-profits  were  limited  to  ttoe 
accruing  from  date  of  institution  of  the  soil; 
which  was  the  11th  April  1867. 

On  the  i6ih  August  1870,  the  decw- 
holder  got  formal  possession  throagfa  tiie 
Court  in  execution  of  decree.  Bat,  ia  lie 
meanwhile,  the  defendant  had  come  into 
Court  on  13th  September  1869,  allcgingtte 
she  had  surrendered  possession  from  tte 
1st  Bysack  1276,  corresponding  to  i^ 
April  1869,  and  asking  for  a  notice  to  be 
served  on  the  plaintiff  to  show  cause  «i»]f 
she  should  not  be  held  discharged  of  ^ 
decree  to  this  extent,  and  a  notice  ^ 
accordingly  served  on  the  26th  September 
1869. 

The  judgment-debtor  now  claims  the  ber»- 
fit  of  that  notice,  and  to  be  released  Atw 
any  demand  for  the  mesne-profits  accromf 
since  i2ih  April  1869,  or  at  least  for  tl>os* 
accruing  since  the  26th  September  1S69. 

The  Subprdinate  Judge  holds  that  there 
is  no  provision  in  the  Code  of  Civil  Proce- 
dure by  which  a  defendant  can  come  in  and 
demand    that    the    plaintiff,    decrec-fao/d^ 
shall  take  over  from  him  possession  of  the 
property  for  which  a  decree  may  be  gi^^ 
and  that  the  defendant  is  bound  to  go  ob 
collecting    the    rents,    and    accounting  rof 
them  to  the  plaintiff,  as  long  as  the  latter 
chooses   to  abstain  from  taking  P^^^S 
(subject,  of  course,  to  the  provisions  of  tN 
Law  of  Limitation) . 
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rhe  206th  section  of  Act  VIII.  of  1859, 
in  the  following^  words  : — 
••  All  moneys  payable  ander  a  decree  shall 
>e  paid  into  the  Court  whose  duty  it  is 
to  execute  the  decree,  unless  such  Court, 
br  the  Court  which  passed  the  decree, 
pball  otherwise  direct.  No  adjustment  of 
k  decree,  in  part  or  in  whole,  shall  be  re- 
ngnized  by  the  Court,  unless  such  adjust- 
Hpnit  be  made  through  the  Court,  or  be 
mtified  to  the  Court  by  the  person  in 
Wiose  favor  the  decree  has  been  made,  or 
flo  whom  it  has  been  transferred." 
[  The  first  part  of  the  section  refers  ex- 
y  to  money-decrees,  but  the  latter  part 
ttore  general.  The  words  *' adjustment 
a  decree"  are  wide  enough  to  include 
lything  done  in  satisfaction  of  any  decree, 
jiketheT  for  money,  moveable,  or  immoveable 
bioperty. 

It  certainly  could  not  be  contended  that  a 
^cree-holder,  who  should  come  into  Court 
and  certify  that  he  had  received  possession 
liom  the  defendant  of  immoveable  property 
ikcreed  to  him,  could  afterwards  ask  for  de- 
Ihery  of  possession  in  execution  of  his  de- 
btee, and  urge  that  seciion  206  applies  only 
to  money-decrees,  and  that  there  is  no  pro- 
vision in  the    Code  for  the  satisfaction  of 
decrees  for  immoveable  property,  except  by 
the  direct  iction  of  the  Court  under  section 
t%%j  or  some  of  the  following  sections. 
Whatever  may  be  the  nature  of  the  pro- 
>  pcrty  which  forms  the  subject  of  the  decree, 
*  the  requirement  of  the  Court  is  the  same. 
'•Any  satisfaction  pleaded  in  bar  of  execution 
aust  be  made  with  the  knowledge  of  the 
Court,     This  seems  to  me  to  be  all  that 
section  206  requires.     But  1  am  further  of 
opinion  that,    when  this   section  says,   "all 
inoneys  payable  under  a  decree  shall  be  paid 
into  the  Court,  whose  duty  it  is  to  execute 
the  decree,"  it  gives  the  judgment-debtor  a 
^i^ht  to  bring  the  amount  of  the  decree  into 
Court,  and  to  lodge  it  there  at  any  time  for 
the  benefit  of  the  creditor.     Probably  he  is 
bound  to  give  him  notice  of  his  having  done 
^j  hut  this  point  is  immaterial  at  present. 
The  words  are  not  "  into  the  Court  execul- 
wgihe  decree,"  but  "into  the  Court,  whose 
duty  it  IS  to  execute  the  decree."     Looking 
lo  the  words  of  the  section,  I  hold  that  they 
.  plainly  imply  this  right,  and  there  seems  to 
he  no  reason  why  a  debtor,  who  is  willing  to 
W  his  debt,  and  who  cannot  do  so  safely, 
except  through  the  Court,  should  be  compell- 
ed to  wait  the  pleasure  of  his  creditor,  and 
'ncur  the  risk  of  paying  heavy  interest  for 
a  long  lime,  until  the  latter  shall  choose  to 


put  his  decree  into  execution.  It  is,  I  think, 
doubtful  at  the  least  whether  a  Court  exe- 
cuting a  decree  could  take  into  consideration 
any  equity  in  favor  of  the  judgment-debtor, 
arising  from  his  having  privately  tendered 
payment  to  the  judgment-creditor*  and  so 
relieve  him  from  the  charge  for  interest ;  and 
if  this  is  so,  I  think  it  is  clear  that  the  debtor 
is  entitled  to  make  his  tender  through  the 
Court,  although  the  decree-holder  may  not, 
at  the  time,  be  taking  steps  to  enforce  his 
decree. 

Consequently,  I  find  in  section  206  these 
two  provisions :  ist,  that  a  debtor  under  a 
money-decree  can,  at  any  time,  bring  the 
amount  of  his  debt  into  Court  to  be  paid  to 
the  judgment-creditor ;  and,  2ndf  that  all  ad- 
justments of  decrees,  whatever  be  the  nature 
of  the  subject  of  those  decrees,  must  be  made 
with  the  knowledge  of  the  Court. 

It  is  evident  that  the  provision  for  bring- 
ing the  subject  of  the  decree  into  Court  is 
only  directly  applicable  in  the  case  of  de- 
crees for  money  or  moveables.  Immove- 
ables, by  their  nature,  cannot  be  brought 
into  Court,  and  even  moveables,  frequently, 
would  be  such  that  the  Court  could  not  pro- 
perly be  asked  to  accept  their  custody  as 
depository  on  behalf  of  the  decree-holder. 
But  it  does  not  follow  that  the  defendant  in 
a  suit  for  money  is  to  have  an  exceptional 
privilege.  On  the  contrary,  I  hold  that  by 
analogy  any  other  person  against  whom  a 
decree  is  made  for  the  delivery  of  moveable 
or  immoveable  property  has  an  equal  right 
to  relieve  himself  from  further  vexation  by 
making  satisfaction,  with  the  knowledge  of 
the  Court,  in  such  mode  as  the  circumstances 
of  the  special  case  admit  of.  This  case  is 
distinguishable  from  that  cited  from  8 
Weekly  Reporter  319,  inasmuch  as  here 
we  have  a  proceeding  by  the  defendant  be- 
fore issue  of  execution  asking  the  aid  of  the 
Court,  whereas  in  that  case  the  judgment- 
debtor,  after  issue  of  execution,  alleged  a 
previous  satisfaction  made  without  the  know- 
ledge of  the  Court.  This  case,  however,  it 
may  be  observed,  is  authority  for  the  con- 
struction of  the  words  "  no  adjustment  of 
a  decree"  above  adopted. 

Then  the  question  remains  whether  in  this 
case  the  defendant  did  make  such  satisfaction. 
So  far  as  his  allegation  of  private  surrender 
from  the  12th  April  1869  goes,  I  am  of 
opinion  that  he  did  not.  The  surrender  at 
this  time  was  neither  made  through  the 
Court,  nor  certified  to  the  Court  by  the  decree- 
holder  ;  but  from  the  date  when  the  Court 
served  notice  of  surrender  on  the  plaintiff. 
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Pf0.,  the  26th  September  1869,  the  case  is 
otherwise.  This  was  in  effect  a  tender  in 
satisfaction  of  so  much  of  the  decree  as 
awarded  possession  to  the  plaintiff  made  with 
the  knowledge  and  sanction  of  the  Court. 
Neither  the  Court  nor  the  defendant  could,  in 
fact,  force  the  plaintiff  to  accept  the  surrender 
then  and  there,  and  from  the  nature  of  the 
case  the  defendant  could  not  bring  the  sub- 
ject of  the  decree  into  Court,  but  it  would  be 
highly  inequitable  to  say  that  a  defendant, 
who  honestly  does  all  he  can  to  obey  the 
decree  of  the  Courts  under  the  sanction  of 
the  Court,  shall  suffer,  because  his  adversary 
will  not  accept  his  offer,  but  chooses  to  keep 
the  decree  hanging  over  his  head.  A  decree 
is  an  instrument  for  securing  the  rights  of 
the  person  in  whose  favor  it  is  made,  not  an 
instrument  of  torture  to  be  applied  at  the 
pleasure  of  the  holder  to  the  party  against 
whom  it  is  made. 

I  say'  "who  honestly  does  all  he  can  to  obey 
the  decree  of  the  Court,"  and  in  this  case  I  am 
prepared  to  find  that  the  defendant  did  so.     I 
conceive  that  we  are  bound  to  give  him  credit 
for  good  intentions,  and  that  the  Subordinate 
Judge  was  not  justified  in  saying  that  **  the 
allegation  as  to  giving  up  possession  is  quite 
illegal,  and  appears  to  be  nothing  more  than 
a  mere  precautionary  .step  for  raising  a  false 
objection."     The  defendant  came  into  Court 
with  a  prayer,  which  was  substantially  that 
the  plaintiff  might  be  compelled  to  take  over 
the  property  decreed  from  his  hands.     He 
caused  a  notice  to  be  served  on  the  plaintiff, 
calling  on  him  to  show  cause  why  this  prayer 
should  not  be  granted.     The  plaintiff  never 
appeared  to  show  cause.     The  Court  took 
evidence  as  to  the  due  service  of  the  notice, 
and  no  doubt  on  this  point  seems  to  have  been 
entertained  by  it  either  then  or  afterwards ; 
but  having  gone  so  far,  the   Subordinate 
Judge,  instead  of  making  a  declaration  of 
satisfaction  of  the  decree,  so  far  as  surrender 
of  possession  was  concerned,  suddenly  drew 
back,  and,  without  any  warning  to  the  de* 
fendant  that  he  considered  the  steps  already 
taken   were   not  warranted  by  law,  left  the 
matter  in  abeyance,  and  eventually  disallowed 
all  that  had  been  done,  not  because  he  found 
as  a  fact  on  evidence  that  the  surrender  and 
notice  were  mere  shams,  but  because,  as  he 
says,  **  the  objector  wishes  to  introduce  a  new 
practice;  such  objection  is,  therefore,  inadmis- 
sible."    I   do   not    mean    to   say   that  the 
Subordinate  Judge  was  not  justified  in  de- 
clining to  enter  up  satisfaction  '*  pro  tantOy'  if, 
on  further  consideration,  he  was  of  opinion 
that  there  had  been  an  error  in  law  in  his 


proceedings,  but  I  hold  that  there  vis  116 
error  in  law.     And  on  thQ.'qYtestkmdac(l 
that   is,  the  bond-fide  character  of  the h^ 
render  and  notice,  he  has  not  adjiidicafiBL  * 
Th^   steps  taken  by  the  defendam  iat| 
taken  openly  with  the  aid  of  the  Coott  Im'- 
officer,  to  whom  the  service  of  the  vaaatm 
the  plaintiff  was  entrusted,   was  eooaiA 
and  there  was  nothing  to  lead  to  a  smpida 
of  unfair  dealing.  Under  such  circimaaiial 
it  was  for  the  plaintiff  to  establish  ibi^  ii 
fact,  there  had  not  been  a  bomd-ftdi^Enaih, 
and  this  he  has  failed  to  do.    Abhnfhie 
serving  officer  was  examined  in  theihsoce 
of  the  plaintiff,  his  evidence  is  oat  to  be 
summarily  excluded.     The  plaintiff  is  l&dR 
position  of  a  defendant  seeking  a  re-ope&iij^ 
of  his  case  under  section  119  of  tbeCde, 
against  whom  a  decree  has  been  made  isles 
absence  on  primd-facie  proof  of  due  scrrice 
of  summons.     He  has,  therefore,  toestikUl 
his  case  to  the  satisfacttoa  of  this  Coni 
before  which  the  case  has  come  in  Rgdai 
appeal,  by  evidence  sufficient  to  rebut  iir 
evidence  already  on  the  record,  and  piopoif 
recorded  in  his  absence.     The  opposite piity 
is  not  to  be  put  to  his  proof  again,  ontiijaxl 
cause   has   been   shown   for    doubting  the 
evidence  already  taken.     I  certainly  see  ao 
reason  to  suppose  that  the  notice  in  this  case 
was  not  duly  served,  or  that  there  hasbcea 
anything    but    an    honest    attempt  by  the 
defendant  to  put  an  end  to  the  respOD^biliij 
imposed  on  him  by  the  decree  by  complj^ 
with  its  requirements. 

I  would,  therefore,  decree  the  appeal  soitf 
as  to  declare  that  the  appellant  is  not  liab^ 
to  account  to  the  respondent  for  any  mesne- 
profits  accruing  after  the  26th  September 
1869,  and  allow  the  appellant  bis  costs  0^ 
this  appeal,  with  3  gold  mohurs  as  pleaders 
fee. 

Markby,  J.— Although   I  do  not  difier 
from  this  judgment,  which,   so  far  as  the 
result  is  concerned,  I  desire,  should  have  the 
effect  of  the  judgment  of  this  Qo^  f^J 
wish  to  say  that,  had  it  not  been  to  «f 
decision   in   8   Weekly  Reporter,  to  wbich 
Mr.  Justice  Ainslie  has  referred,  I  should 
have  had  some  doubt  whether  this  was  aca* 
to  which  section  206  was  applicable  at  ul 
I  have  some  doubt  whether,  where  a  P*^ 
simply  acts  in  obedience  to  a  decree,  be  tf 
debarred  from  showing  that  he  has  done  so, 
by  the  words  which  say  that  "no  adjj^- 
"  ment  of  a  decree  in.  part  or  in  wbole  sba^ 
be  recognized  by  the  Court,  unless  sac6 
adjustment  be  made  through  the  Court,  or 
"  be  certified  to  the  Court  by  the  person  ui 
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^bose  favor  the  decree  has  been  made,  or 

whom  it  has  been  transferred."    The  only 

it,   however,  of  that  construction  would 

that     possibly   the   defendant   would   be 

pted     from    mesne-profits    for    a    few 

^nths  earlier  than  she  is  exempted  under 
judgmeni  of  Mr.  Justice  Ainslie.  There- 
I  think  it  would  hardly  be  the  interest 
the  parlies  that  this  matter  should  be 
:ated  further;  and,  upon  the  authority 
ihat  decision,  I  consent  that  the  order 
luld  be  drawn  up  in  the  way  in  which  Mr. 
(tice  Ainslie  proposes,  viz.y  that  the  appel- 

It  should  be  exempted  from  mesne-profits 
fgouk  the  26th  September  1869. 


-  The  5ih  November  1872. 

Present  : 

■ 

0ir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

*    AVitnesses— Credibility— FalselCase— Real 

Issue. 

On  Appeal  from  (he  High  Courl  of  Judi- 
caiure  al  Fori  William  in  Bengal,* 

Khajah  Habeeb  Oollah  and  others 

versus 

Khajah  Gouhur  Ally  Khan. 

Where  witnesses  who  were  not  merely  giving  an 
opinion  upon  an  isolated  fact  in  the  cause,  but  came  into 
Court  to  prove  the  whole  case  made  by  the  plaintiffs, 
and  that  a  very  special  case,  are  shown  to  have  come 
to  prove  a  case  false  in  its  material  features,  much 
rehance  cannot  be  placed  on  their  evidence  as  to  any 
particular  questions  in  the  cause. 

Where,  in  the  last  stag[e  of  appeal,  a  case  is 
made  which  is  hardly  consistent  witn  the  false  case 
originally  set  up,  and  which  was  never  made  the  real 
issue  between  tne  parties  in  an^  previous  stage  of  the 
litigation,  it  cannot  be  relied  on  m  any  degree,  so  far  as 
it  affects  the  case  made  by  the  other  side. 

The  single  question  raised  by  this  appeal 
is  whether  the  respondent  was  the  son  of 
Wazeer  Jan,  by  which  their  Lordships  under- 
stand, either  his  legitimate  son  in  the  strictest 
sense  of  the  term,  or  a  son  capable  of  inherit- 
ing from  him  under  the  Mahomedan  Law. 

The  case  made  by  the  appellants,  who 
were  plaintiffs  in  the^uit,  was  that  he  was 
not  in  any  sense  the  son  of  Wazeer  Jan, 
who,  they  alleged,  was  incapable  of  procreat- 
ing children,  that  he  was  a  stranger  brought 
in  by  means  of  a  conspiracy  to  defeat  their 

*  From  the  judgment  of  Loch  and  Seton-Karr,  JJ., 
in  Regular  Appeal  No.  401  of  1S64,  decided  16th  Janu- 
ary 1865,  2  W.  R.,  Civil,  52, 
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rights  to  the  succession  of  Mahomed  Ibra- 
him, the  elder  brother  of  Wazeer  Jan,  and, 
in  fact,  the  original  plaint  appears  to  have 
gone  so  far  as  to  allege  who  the  real  and 
natural  father  of  the  respondeXit  was.  - 

Now,  it  is  admitted  that  that  case  has 
entirely  broken  down.  The  effect  of  the 
findings  of  the  two  Courts  upon  the  remand 
appears  to  be  what  is  thus  slated  in  the 
judgment  of  the  High  Court  now  under 
appeal :  '*  The  case  has  again  been  tried  by 
"the  present  Judge,  Mr.  Ainslie,  who  has> 
"  arrived  at  the  conclusion  that  Gouhur  Ally 
''  is  really  the  son  of  Wazeer  Tan  and  Allah- 
"  rukkee,  but  that  he  is  not  legitimate,  and 
"  that,  though  his  father  and  mother  did 
''  cohabit,  the  cohabitation  was  not  that  of 
•'  man  and  wife." 

The  only  qualification  which  their  Lord- 
ships think  might  be  put  upon  this  summary 
of  the  Judge's  finding  is  this  that  the  Judge 
has  rather  found,  after  ascertaining  the  pater* 
nity  of  Wazeer  Jan,  that  the  respondent  was 
not  proved  to  be  legitimate,  and  that,  although 
his  father  and  mother  did  cohabit,  the  coha- 
bitation was  not  proved  to  be  that  of  man 
and  wife. 

Uppn  appeal  from  the  decision  of  the 
Zillah  Judge,  the  High  Court  came  to  the 
conclusion  that,  upon  the  evidence,  the 
respondent  must  be  taken  to  have  been  legiti" 
mate,  and  that  conclusion,  their  Lordships 
are  disposed  to  think,  was  the  only  correct 
conclusion  which  they  could  draw  from  the 
evidence,  considering  the  manner  in  which 
the  case  was  presented  before  them. 

It  has  been  very  fairly  admitted  at  the 
bar  that  it  is  hardly  open  for  the  appellants 
here,  both  Courts  having  concurred  in  the 
finding  upon  that  fact,  to  dispute  any  longer 
the  paternity  of  the  respondent.  It  is  ad* 
mitted  that  he  must  be  taken  to  be  the  natu- 
ral son,  at  all  events,  of  Wazeer  Jan.  It 
will  have  no  doubt  to  be  considered  what  is 
the  effect  of  that  conclusive  finding  as  to  the 
paternity,  not  only  in  reference  to  the  con- 
sequences immediately  to  be  deduced  from 
it,  but  also  in  reference  to  the  credibility 
of  the  witnesses  for  the  appellants,  in  so 
far  as  they  attempt  to  prove,  not  merely  that 
the  respondent  was  in  no  sense  the  son  of 
Wazeer  Jan,  but  that,  in  fact,  there  never 
was  a  marriage  between  Wazeer  Jan  and  the 
mother  of  the  respondent. 

It  was  argued  by  the  learned  Counsel  for 
the  appellants,  particularly  by  Mr.  Doyne, 
that  it  did  not  by  any  means  follow  that, 
because  many  of  those  witnesses  had  ex- 
pressed an  opinion  as  to  the  incapacity  of 
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Wazeer  Jan  for  the  procreation  of  children, 
a    fact    which  is   now  conclusively  found 
against  him,  they  were  not  to  be  believed  on 
the  other  part  of  the  case.    Their  Lord- 
ships, however,  deem   it  right  to  observe 
that  those  witnesses  were  not  merely  giving 
an  opinion  upon  an  isolated  fact  in  the  cause, 
but  they  came  into  Court  to  prove  a  case — 
the  whole  case  made  by  the  plaintiffs ;  and 
that  that  case  was,  as  I  have  before  stated,  a 
very  special  case,  referring  to  the  introduction 
of  this  boy  into  the  family  to  a  conspiracy, 
and  undertaking  to  prove  that  it  was  im- 
possible that  he  should  be  the  son  of  Wazeer 
Jan,  and  that  he  was  the  son  of  somebody 
else.    It,  therefore,  seems  to  their  Lordships 
very  difficult  to  say  that,  if  those  witnesses 
have  been  conclusively  shown  to  have  come 
to  prove  «  false  case — a  case  false  in   its  \ 
material    features — much  reliance  can   be  i 
placed  upon  their  evidence  as  to  any  parti- 
cular questions  in  the  cause. 

Another  consequence  of  the  manner  in 
which  the  appellants  have  presented  their 
case  in  the  Courts  below,  is,  that  the  ques- 
tion which  has  been  chiefly  argued  to-day 
at  the  bar  seems  never  to  have  been  fairly 
put  into  a  course  of  trial.  They,  say : 
'*  True,  we  must  admit  now  that  the  respond- 
"  ent  was  the  natural  son  of  Wazeer  Jan  ; 
*'but  the  evidence  for  the  respondent — the 
"  direct  evidence  as  to  the  marriage  between 
''  Wazeer  Jan  and  Allahrukkee — is  not  to  be 
''believed,  and  all  the  other  facts  proved  in 
''the  case,  the  continuous  cohabitation  be- 
"tween  them — including  the  birth  of  other 
"children — are  all  consistent  with  the  sup- 
"  position  that  the  respondent  was  an  illegi- 
"timate  son,  and  was  never  recognized  by 
"his  father,  and  was  at  last  put  forward, 
"as  we  say,  in  consequence  of  this  con- 
"spiracy  to  defeat  the  rights  of  the  claim- 
"  ants." 

Upon  the  case  thus  made,  it  is  to  be  observ- 
ed that,  if  it  were  the  true  case,  the  plaintiffs 
would  hardly  have  set  up  that  which  must 
now  be  taken  to  have  been  a  false  case ;  and 
further,  that  the  case  now  relied  upon  not 
having  been  made  the  real  issue  between  the 
parties,  either  when  the  case  was  first 
Iaunched,orat  anytime  during  the  long  period 
through  which  this  litigation  has  lasted,  we 
have  not  that  evidence  which  might  have 
been  given  as  to  the  state  of  the  family,  as  to 
the  manner  in  which  the  child  was  treated  in 
the  family,  as  to  the  circumstances  of  the 
birth,  and  possibly  as  to  the  recognition,  by 
Wazeer  Jan,  of  the  respondent  as  his  son. 
It  appears,  therefore,  to  their  Lordships 


that  it  is  extremely  difficult  to  place  i|f 
reliance  upon  the  case  made  by  the 
so  far  as  it  affects  the  case  made  by 
other  side ;  and  the  only  remainiog  qui 
whether  there  was  sufficient  evidence 
part  of  the  respondent,  from  which  the 
Court  was  justified  in  inferring  that 
legitimacy  was  made  out.  And,  in  coiiad% 
ing  this  question,  their  Lordships  will  asanf 
that  the  appellants  had  made  a  case  suffidttt 
to  cast  upon  the  respondent  the  bordea  % 
giving  some  proof  of  the  marriage 
his  parents. 

Their  Lordships  think  it  is  a  very 
circumstance  that»  upon  or  immediately  ate 
the  death  of  Nawab  Jan,  alias  Mabooel 
Ibrahim,  this  boy  was  produced  and  placd 
upon  the  guddee  by  Fatima.  That  is  a  fad 
which,  as  the  High  Court  has  obsem^ 
admits  of  no  doubt.  Fatima  seems  thealB 
have  been  the  head  of  the  family.  She  «il 
an  old  lady,  and,  as  the  event  proved.  oBf 
the  end  of  her  life.  It  is  difficult  to  9f 
what  interest  she  could  have  had  in  pi>^ 
a  spurious  child,  or  even  an  illegitimate  dni 
of  her  son,  in  that  position,  and  treating  m 
as  the  heir  of  the  family;  because  the  ^bjk 
of  recognizing  him  as  a  legitimate  gtandaoi 
was  to  introduce  him  as  one  of  her  own  bebi, 
and,  therefore,  to  affect  the  interests  of  te 
own  brothers  and  sisters,  her  own  relatioai 
for  whom  she  might  be  supposed  to  cut 
more  than  for  the  illegitimate  child  of  te 
son. 

But,  however  that  may  be,  the  fact  il 
sought  to  be  met  by  the  suggestion  that  to 
was  not  the  act  of  Fatima,  but  the  act  i 
Ismael  Khan  (a  person  who  certainly  doa 
not  appear  upon  this  record  in  a  manflcr 
which  entitles  him  to  any  respect  or  credit, 
since  he  seems  to  have  sided  first  with  ope 
party,  and  then  with  the  other) ;  and  that  it 
was  a  contrivance  on  his  part  to  avoid  beiag 
called  upon  to  render  his  accounts  as  manager 
of  the  estate.  But  there  is  really  no  evidence 
to  show  that  Fatima,  in  what  she  did,  was  not 
a  free  agent.  The  suggestion  seems  to^ 
mere  speculation,  founded  upon  the  ptDW 
bad  character  of  this  man,  and  the  circum- 
stance that  he  was  steward  of  the  estate. 

It  is  supported  by  no  evidence  to  which « 
Court  of  Justice  can  ^ive  credit. 

Then,  how  does  the  case  stand  ?  There  is  t 
considerable  body  of  direct  evidence  as  tfllbe 
fact  of  the  marriage,  though  it  may  not  bcoi 
the  highest  character.  There  is  the  evidence 
of  the  barber  who  had  performed  the  rite  of 
circumcision  when  the  child  was  treated  asa 
child  born  in  the  house  of  Wa«eer  Jan  and 
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fiegnm.    There  is  the  evidence  of  various 
ficrsons,  the  respectability  of  some  of  whom 
nf'd>dniitted,  as  to  the  fact  of  this  boy  having 
b^en    seen  in  the  house,  and  having  been 
flpco^nized,  not  only  by  Wazeer  Jan  as  his  son, 
In^  by  Mahomed  Ibrahim  as  his  nephew. 
^'  It  is  said  that  all  these  witnesses  were  not 
Credited  by  Mr.  Ainslie,  the  Judge  in  the 
Coart    below.    They  appear  to  have  been 
ibfedited  by  the  Court  above,  and  to  some 
^tent,  no  doubt,  they  were  credited  by  the 
C^burt  below.     That  being  so,  the  evidence, 
if  not  so  strong  as  one  could  desire  upon  such 
II  question,  is  at  least  fortified  by  those  pre- 
samptions  which  the  Mahomedan  Law  draws 
m  favor  of  legitimacy  and  against  bastardy. 
The  law  is  staled,  and  very  strongly  stated, 
r>r.  Lushington,   in  the  case  which  has 
cited  from   the   3rd  Vol.   of  Moore's 
Indian  Appeals  ;*  and  although  in  the  case  in 
S  Moore,t  the  Court  did  not  think  the  legiti- 
tnacy  of  the  claimant  was  made  out,  yet  the 
laag^uage  of  their  Lordships  shows  that  their 
XiOrdships  were  careful  to  avoid  throwing  any 
doubt  upon  the  doctrine  as  to  the  principles 
erf  the  Mahomedan  Law  which  had  been  laid 
do^wn  in  the  former  case. 

Under  these  circumstances,  considering 
that  the  case  originally  made  by  the  appeU 
bmts  'must  be  taken  to  have  entirely  broken 
down,  and  considering  that  there  is  evidence 
as  to  the  legitimacy  of  this  child,  credible 
in  itself,  and  fortified  by  the  presumptions  of 
Mahomedan  Law,  their  Lordships  are  of 
opinion  that  they  would  not  be  justified  in  dis- 
turbing the  judgment  of  the  High  Court. 

They  will,  therefore,  humbly  advise  Her 
Majesty  to  dismiss  this  appeal  with  costs. 


The  29th  November  1872. 

Present : 
The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Water-courses— Rights— Embankments. 

Case  No.  372  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Paina,  dated  the 
2jth  November .  /<^7/,  affirming  a  decision 
of  the  ^Subordinate  Judge  of  that  Dis- 
trict, dated  the  13th  July  i8ji. 

Baboo  Chumroo  Singh  and  others  (Plaintiffs), 

Appellants, 

versus 

Mullick  Khyrut  Ahmed  and  others 

(Defendants),  Respondents. 

,p.^a^—-i  ■-^-»  ■  —  -"^^ — ' — ^-- • ~     —    -  I        ■  .1    I M 

*  Khatah  Idayut-oollah  v.  Rai  Jan  Khanum. 
t  3  W.  R.,  P.  C,  37- 


Baboos  Mohesh  Chunder  Chowdhry  and  Nil 
Madhub  Sen  for  Appellants. 

Baboos  Chunder  Madhub  Ghose  and  Luckhee 
Churn  Bose  for  Respondents. 

Where  water  flows  in  its  natural  course  from  some- 
where  outside  A's  land,  throug^h  it,  and  onwards  to  other 
people's  land,  A  is  not  entitled  to  stop  the  flow  by  an 
embankment  across  \t,  unless  he  can  make  out  somo 
special  right  to  do  so. 

Such  course  is  a  part  of  the  natural  condition  of  the 
land,  and  the  flow  of  the  water  over  it,  when  it  occurs, 
is  a  natural  incident. 

Phear,  J. — It  appears  to  us  that  the  appel- 
lant has  failed  to  make  out  a  good  ground 
of  appeal  in  this  case.  As  far  as  we  can 
understand  the  fac^s  of  the  case  gathered 
from  the  judgments  of  the  Lower  Appellate 
Court  and  the  Court  of  first  instance,  and 
passing  from  these  facts  to  the  meaffing  of  the 
Judge  in  the  judgment  which  is  before  us, 
we  think  he  means  to  find  distinctly  that 
there  is  a  natural  flow  of  water  in  a  defined 
course  caused  by  the  overflow  at  times  of 
the  stream  at  Bowree  Bridge,  a  place  outside 
the  plaintiff's  land,  that  this  water  flows  in 
a  defined  course  through  the  plaintiff's  land 
to  the  defendant's  land ;  and  upon  that  find- 
ing, the  Judge  has  said  that  the  plaintiff  is 
not  entitled  to  stop  the  flow  of  that  water 
in  this  defined  course  by  maintaining  an  em- 
bankment across  it,  unless  he  can  make  out 
some  special  right  to  do  so ;  that  the  plaint- 
iff has  failed  to  make  out  any  such  right,  and, 
therefore,  the  Judge  has  dismissed  his  suit. 

It  appears  to  us  that,  on  the  facts  which 
we  thus  suppose  he  has  found,  the  Judge's 
determination  is  correct.  It  may  be  no  doubt 
that  in  a  sense  this  flow  of  water  is  casual, 
and  that  the  course  which  the  water  pursues 
may,  at  other  times  of  the  year,  be  used  for 
agricultural  purposes,  well  enough,  probably, 
for  the  growth  of  the  paddy.  But  if  the 
flow  of  water  is  a  natural  flow  of  water  in 
a  defined  course  from  somewhere  outside 
the  plaintiff's  land,  through  his  land,  and  on- 
wards to  other  people's  land,  he  must  allow 
it  to  pass  on ;  he  can  only  enjoy  just  the 
same  right  in  it  as  all  other  persons  similarly 
situated,  namely,  the  right  to  make  a  reason- 
able use  of  that  water  as  it  passes.  What  is 
a  reasonable  use  of  the  water  as  it  passes,  is 
no  doubt  often  a  very  difficult  question  in- 
deed to  answer.  But  that  question  is  not 
now  before  us.  The  decree  of  the  Court  be- 
low only  goes  to  the  extent  of  saying  that 
the  plaintiff  is  not  entitled  to  stop  the  course 
of  the  water,  and  take  the  whole  of  it  into 
his  own  land. 

Baboo  Mohesh  Chunder  very  ingeniously 
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Argued  that  the  effect  of  the  judgment  was 
to  give  the  defendant  a  right  of  easement 
over  the  plaintiff's  land.  But  that,  we  think, 
is  not  the  case  if  we  interpret  the  judgment 
and  the  findings  of  the  Court  below  rightly. 
If  the  course  of  the  flow  of  water  in  this 
case  is  the  natural  course  of  the  water,  it 
consiitates  a  part  of  the  natural  condition  of 
the  plaintiff's  land ;  and  the  flow  of  the  water 
over  it  at  times,  when  it  occurs,  is  not  a  bur- 
den put  upon  that  land  for  the  benefit  of  the 
defendant,  it  is  a  natural  incident  to  the  land 
in  the  condition  in  which  it  is.  The  case 
which  is  reported  in  the  13  Weekly  Re- 
porter, page  144,  has  been  cited  in  support 
of  the  appellant's  contention.  We  desire  to 
say  that  we  entirely  concur  in  that  judg- 
ment and  the  reasons  upon  which  it  is  found- 
ed. But  ft  appears  to  us  that  it  has  no  im- 
Qiediate  application  to  the  present  case.  The 
essence  of  the  decision  then  given  by  this 
Court  is  that  the  plaintiff  was  entitled  to  use 
the  water  falling  on  his  own  land,  and  to  erect 
a  bund  in  such  a  way  as  to  make  use  of  it. 
Here  the  water  which  is  the  subject  of  con- 
test is  not  water  which  had  first  fallen  on 
the  plaintiff's  owti  land,  but  water  which  had 
collected  together  and  assumed  a  defined 
course  before  it  came  to  his  land. 

For  these   reasons,   we  think  the  appeal 
must  be  dismissed  with  costs. 


The  29ih  November  1872. 
Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

fudges, 

Beiuunee  Purchase—Rent-suits— Intervention. 
Case  No.  441  of  1872. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Sarun,  dated 
the  soth  November  iSyt,  reversing  a 
decision  of  the  Moonsiff  of  Sewan,  dated 
the  loth  July  tSji. 

William  Smith  (Plaintiff),  Appellant. 

versus 

Mokhum  Mahtoon  and  another  (Defendants), 

Respondents, 

Baboos    Mohesh    Chunder    Chowdhry    and 
Debendro  Narain  Bose  for  Appellant. 

Mr,  M,  L,  Sandel  and  Baboo  Rughoobuns 
Sahoy  for  Respondents. 


'ii 


Parties  who  choose  to  buy  property «  mtiKi^iin  ^ 

name,  and  allow  that  person  the  opportnnitjr  o{  d^iK 
with  it  as  his  own,  cannot  be  allowed  in  equity  lskd» 
vene  in  a  suit  brought  by  him  for  the  peot  of  sHchf^'  \ 
perty.  "^ 

Phtar,  J, — We  have  much  difficylsf  k 
understanding  how  the  Subordinate  Ja^ 
came  to  the  conclusion  that  the  whok  vA 
ought  to  be  dismissed.  It  seems  to  bebepil  ] 
contest  as  regards  the  rent  for  14  ansas 
odd  that  the  decree  of  the  lower  Court  vu 
at  any  rate  right,  and  the  plaintiff  was  cotided 
to  the  rent  which  he  claimed.  With  legaid 
to  the  remaining  i  anna  6  pie  odd,  it  seoei 
that  two  intervenors,  Hakeem  Chand  «id 
Ramyad,  had  set  up  that  Gunessee  K009, 
whose  ticcadar  the  plaintiff  alleged  be  vas 
in  respect  of  this  share,  was  only  another 
name  for  themselves,  or,  in  other  words,  tib^ 
had  bought  the  property  in  her  nam^  mL 
she  could  consequently  give  no  right  to  M 
plaintiff.  It  is  not  the  case,  as  the  ^M|l 
dinate  Judge  seems  to  put  it,  that  the|>laMl 
was  a  oo*sharer  with  somebody  else  in  res|iai 
of  this  portion  of  the  property,  and  «to 
unable  to  prove  the  amount  of  his  dnt 
He  would  either  get  the  whole  of  it  by  vMk  \ 
of  Gunessee  Kooer's  ticca,  or  he  woaTdl^ 
none  of  it ;  and  the  claim  of  the  two  iBter* 
venors  was  correct.  But  we  think  the  nodi 
in  which  the  first  Court  disposed  of  Uas 
objection  was  the  right  one.  It  appears  to 
have  been  the  fact  that  Gunessee  Kooer, 
who,  the  intervenors  admitted,  was  tk 
nominal  owner  of  this  portion  of  the  propcm; 
had,  in  fact,  given  a  ticca  to  the  plaintiff,  if 
the  intervenors  have  chosen  to  buy  the  piO' 
perty  in  another  persons  name,  and  aikw 
that  person  the  opportunity  of  dealing  withii 
as  his  own,  they  cannot  be  allowed  in  eqo^ 
to  intervene  in  a  suit  of  this  kind.  Their 
remedy  must  be  against  Gunessee  Koocr 
herself ;  and  the  plaintiff,  who  appears  to  faoki 
bond  fide  a  ticca  from  her,  is  entitled,  as 
between  him  and  the  ryots,  to  obtain  icnt 
under  that  ticca.  On  the  whole,  it  seems  (o 
us  that  the  Subordinate  Judge  has  altogetiier 
erred  in  the  decision  which  he  has  passed. 
We  think  the  judgment  of  the  Lower  Appd- 
late  Court  must  be  reversed  with  costs. 


The  3rd  December  1872. 

Present  : 

The  Hon'ble  Dwarkanath  Mitter  and 
W.  Ainslie,  Judges. 

Decree  for  possession— Identification  of  Booad- 
aries— Onus  proband!— Ezecation— Demoli- 
tion of  Buildings. 
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R  :  Case  No.  221  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
iy  the  Judge  of  Dacca,  dated  the  i$th 
April    i8y2y   affirming  an   order   of  the 

uMa^fiSif  of  that  Distri6fy  dated  the  joth 

•d>£cemher  i8ji, 

^^  Radha  Gobind  Shaha  (Decree-holder), 

Appellanty 


V 


versus 


Hrijendro  Coomar  Roy  Chowdhry 
<  Judgment-debtor),  Respondent, 

*:Bfr.  R,  T,  Allan  and  Bahoo  Lai  I  Mohun 

Doss  for  Appellant. 

JBahoos  Sreenath  Doss  and  Doorga  Mohun 
Doss  for  Respondent. 

,    Plaintifr»  having  o1>tained  a  decree  in  a  suit  for  pos« 

fesslon,  found  difficulty  in  executing:  it  owing  to  judg- 

bfent -debtor  having  taken  every  precaution  to  prevent 

MfVBtification  of  the  land  decreed.     Notwithstanding 

ttlisy  the  Court  refused  to  throw  the  onus  of  showing  the 

jpandaries  upon  the  debtor,  as  plaintiff  might,  by  timely 

wBSsotit  have  prevented  the  confusion,  and  as  the  onus  of 

ff«ytt>g  his  claim  clearly  belonged  to  the  plaintiff. 

,  (f,  lo  executing  a  decree  for  khas  possession,  it  is 

fvecessary  to  remove  any  of  the  defendants  from  the 

iMAd  covered  by  the  decree,  the  Court,  on  application,  is 

%lrtiiiOnzed  imoer  Adl  VIII.  of  1859,  s.  223,  to  remove 

^^  person;  but,  if  the  decree  is  silent  as  to  a  building 

mvated  on  the  land,  it  is  not  within  the  province  of  the 

Co«rt  which  executes  to  direct  that  the  building  be 

^l^tled  down. 

Ainslie,  J, — This  was  a  suit  brought  in 
1863  for  possession  of  certain  lands.     The 
quantity  was  not  stated  in  the  plaint,  but 
tiie  sabject  of  suit  was  described  by  bound- 
aries as    follow:  On  the  west  by  the  lane 
called  that  of  Najeer  Meearjan ;  on  the  south 
by  the  land  of  Netye  Soonder  and  the  main 
road ;   on   the   east   by    Monaka    Dhobee's 
house  ;  and  on.  the  north  by  the  thoroughfare 
used  by  the  ryots.     A  decree  was  obtained 
by  the  plaintiff,  and   in   execution   of  this 
decree,  considerable  difficulties  seem  to  have 
arisen.     The  northern  and  western  bound- 
aries are  lands  about  the  position  of  which 
there  can  be  no  doubt.     The  eastern  bound- 
ary   formerly    occupied    by    the    house   of 
Monaka  Dhobee  has  since  been  built  upon 
by  the  defendant ;  and  that  portion  of  the 
southern  boundary  which  consists  of  Netye 
Soonder's  land  cannot  be  traced  at  all,  and, 
therefore,  it  is  impossible  to  say  to  what  ex- 
tent  his   land   formed   any  portion  of   the 
southern  boundary. 

In  executing  this  decree,  the  Moonsiff  him- 
self visited  the  spot,  and  prepared  a  sketch 
of  it;  and  it  appears  from  his  judgment,  and 
also  from  that  of  the  Lower  Appellate  Court, 
that  it  is  impossible  in  any  way  now  to  de- 
fine what  was  the  original  extent  of  Monaka 


Dhobee's  land,  or  at  what  distaace  from  the 
western  limit  of  the  land  in  dispute,  it  com- 
menced, except  by  a  reference  to  the  miras- 
pottah  by  virtue  of  which  the  defendant 
professed  to  hold  these  lands  under  Asmut- 
oonissa  Bibee.  That  pottah  shows  that  the 
miras-land  bounded  on  the  east  by  Monaka 
Dhobee's  land  extended  from  the  road  on 
the  west  for  seven  and  twenty  yards  east- 
wards up  to  that  boundary.  It  also  shows 
that  the  miras-land  is  12^  yards  in  width, 
north  and  south.  But  we  do  not  find  that 
that  poitah  gave  any  means  of  identifying 
Netye  Soonder's  house.  The  Moonsilf,  In 
default  of  any  other  means  of  determining 
what  the  eastern  and  southern  boimdaries 
specified  in  the  plaint  were,  has  used  this 
miraS'pottah  for  the  purpose,  and  the  Judge 
in  the  Appellate  Court  has  approved  of  his 
doing  so,  and  has  confirmed  his  order  accord- 
ingly. 

it  has  been  contended  by  Mr.  Allan  that 
the  onus  of  proving  where  the  boundaries 
were  ought  to  be  thrown  on  the  defendant 
in  consequence  of  the  conduct  which  has 
been  attributed  to  him  in  the  judgment  of 
the   Lower  Appellate    Court.    The   Judge 
says  :  '*  It  is  very  clear  that  the  debtor  has 
"  taken   every  possible  precaution  to  pre- 
"  vent  the  decree-holder  from  establishing 
"  the  identity  of  the  land  decreed  to  him." 
It  may  be  that  the  defendant  has  obliterated 
the   boundaries   which  existed  at   the  time 
of  the  institution  of  the  suit,   either  whilst 
the  suit  was  pending,  or  subsequently  to 
the  passing  of  the  decree.     In  either  case, 
the  plaintiff  could  have  prevented  the  con- 
fusion which  has  arisen — in  the  first  instance, 
by  application  to  the  Court  to  get  the  exist- 
ing state  of  things  properly  defined,  so  as 
to  prevent  any  future  dispute;, and,  in  the 
second  case,  by  at  once  executing  his  decree, 
so  as  to  take  away  the  opportunity  for  mak- 
ing any  change  in  the  features  of  the  land. 
Besides  this,   we    cannot  throw   upon   the 
defendant  the   burden  of  proving  what  is 
clearly  for  the  plaintiff  to  prove — the  extent 
of  his  own  claim.     If  this  miras-pottah  be 
taken  away  out  of  the   suit,    the  plaintiff 
really  will  have  shown  nothing  whatever  by 
which  the  land  he  claims  can  be  identified. 
It  is  not  that  he  shows  certain   boundaries 
with  primd-facie  reasons  for  supposing  them 
to  be  the  boundaries  of  the  land  as  originally 
intended  in  the  plaint.     As  far  as  we  under- 
stand, he  shows  no  defined  boundaries  at  all. 
He  does  not  point  out  the   particular  line 
those  boundaries  ought   to  take,  and   the 
reasons  for  their  taking  that  particular  line, 
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and  he  himself  filed  this  miras-pottah  to  use 
against  the  defendant. 

The  defendant  has  also  taken  objection  to 
the  use  of  that  miras-pottah.  But  seeing 
that  it  is  a  deed  under  which  he  himself  pro- 
fessed to  hold  the  land,  and  that  that  deed 
sets  out  the  existence  and  position  of  Monaka 
Dhobee's  house,  we  think  that  it  can  be  fairly 
and  properly  used  against  him.  The  finding 
of  the  Court  below  is  purely  one  of  fact,  and 
is  to  the  effect  that,  from  the  angle  on  the 
north-western  corner  of  the  land  in  dispute 
formed  by  the  intersection  of  two  lines,  the 
land  covered  by  the  decree  extends  for  27 
yards  to  the  east  with  a  width  of  12^  yards, 
north  and  south.  The  question  was  simply 
one  of  fact,  and  no  point  of  law  arises  in  it, 
and  we  cannot  interfere  with  that  finding  in 
special  appeal. 

Then  there  is  the  question  whether  the 
defendant's  coach-house,  which  admittedly 
falls  within  the  land  decreed,  should  be  re- 
moved or  not.  The  Courts  below  have  re- 
fused  to  remove  it  upon  the  ground  that  there 
is  no  order  in  the  decree  which  provided  for 
pulling  down  the  coach-house,  and  that  its 
demolition,*  consequently,  cannot  be  ordered 
in  execution  of  the  decree.  The  decree 
certainly  is  silent  in  the  matter.  But  it  is 
distinctly  a  decree  for  khas  possession  by  the 
plaintiff  of  the  land  in  suit;  and  if  it  be 
necessary  for  the  purpose  of  executing  this 
decree  to  remove  any  of  the  defendants 
against  whom  the  decree  was  made,  who 
may  refuse  to  vacate  the  land  covered  by  the 
decree,  the  Court,  on  the  application  of  the 
decree- holder,  is  authorized  under  section  223 
of  the  Code  of  Civil  Procedure  to  remove 
any  such  person,  and  to  deliver  actual  posses- 
sion of  the  land  to  the^  plaintiff.  In  our 
opinion,  it  is  hardly  within  the  province  of 
the  Court  executing  the  decree  to  direct 
that  the  building  should  be  pulled  down  ; 
that  is  a  matter  for  the  decree-holder  to  con- 
sider after  he  has  obtained  possession.  Any 
opposition  or  resistance  being  removed  out 
of  the  way  by  proceedings  under  section  223, 
it  will  remain  open  to  him  to  do  what  he 
thinks  proper  in  the  matter.  At  the  same 
time,  and  with  the  consent  of  Mr.  Allan, 
pleader  for  the  appellant,  we  think  it  is  desir- 
able that  the  defendant  should  be  allowed 
time  to  remove  the  materials  of  the  building 
and  to  clear  the  land.  It  is  not  quite  certain 
from  the  map  that  has  been  prepared  by  the 
Moonsiff,  whether  the  plot  of  land  included 
within  the  strip  27  yards  long  and  12^  yards 
wide  will  include  some  portion  of  the  por- 
tico or  the  building  erected  by  the  defendant 


towards    the  eastern  limit  of  that  iaoi 
not.     From  the  map,  apparently*  thexe 
be  some  small  portion  of  the  portico  i 
ed  ;  but  from  the  note  appended  to  it,  «e 
inclined   to  think  that  this  may  not  be 
case.     Be  this  as  it  may,  this  is  a 
which  can  only  be  determined  on  the 
If  it  should  be  found  that  that  comer  ol 
land  in  dispute  which  has  been  marked  t 
the  Moonsiff  in  his  map  is  covered 
building,  the  same  order  must  a[^l7  to  itft 
to  the  coach-house. 

The  order  of  the  Court  below  will  fat« 
far  modified  that  it  will  be  declared  tfaitit 
decree-holder  is  entitled  to  enter  into  acuA 
possession  and  occupation  of  the  vliflle^ 
the  land  covered  by  the  decree  as  defioed  U- 
this  execution-suit,  and  to  apply  tothcCrtS 
if  necessary,  to  remove  any  person  ifaeaetl 
who  refuses  to  vacate  the  same  under  K^ 
tion  223.  But  the  defendant  is  tobeall«^ 
ed  two  months'  time  from  this  date,  viittl 
which,  if  he  so  pleases,  he  may  vacate  it 
land  decreed,  and  carry  away  the  matenA 
of  any  buildings  thereon. 

Costs  of  this  appeal  will  be  borne  bj  it 
parties  respectively. 


The  4th  December  1 871. 

PreserU : 

The  Hon'ble  F.  B.  Kemp  and  F.  k.  Gkw,  , 

Judges, 

Enhancement  of  Rent^Intermediate  Tenarei-* 
Act  X.  of  1859,  8.  17— Effect  of  Butwarr*. 

Case  No.  675  of  1872. 

Special  Appeal  from  a  decision  passed  fy  A 
Subordinale  Judge  of  MymensingK  ^^ 
the  28th  December  i8yi,  reversing  « 
decision  of  the  Additional  MoonsiS  ¥ 
Madargunge,  dated  the  jist  May  i^i' 

Hurish  Chunder  Chowdhr>^  (Plainliff}, 

Appellant, 

versus 

Ram  Chunder  Chowdhry  (Defendant), 
Respondent, 

Mr.  R.  T,  Allan  and  Baboo  Romsh 
Chunder  Mitter  for  Appellaot. 

Baboo  Sreenath  Doss  for  Respondent. 

A  suit  for  enhancement  of  rent,  which  had  been  ^J^*2 
by  the  first  Court,  was  dismissed  by  the  Lo^r  App- 
late  Court,  although  it  found  that  the  dcfcDdaotwfl*' 
talooka  rights,and  that  the  notice  under  A(ft  X.  ^^^^1 
17,  was  ffood  and  valid :  Held  that  this  lastfinw** 
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[valent  to  a  findins^  that  defendant  had  only  a  rig^ht 
ipancy^and  that  the  Lower  Appellate  Court  should 
iccsepted  the  finding*  of  the  first  Court  as  to  the 

I  of  rent,  and  decidpd  the  case  accordingly  : 

|kud  that,  even  if  the  defendant  held  an  intermediate 
Lion,  and  was  not  liable  for  the  rates  of  rent  paid  by 
»le  occupant  ryots,  he  would  still  be  amenable  to 

£act  of  a  butwarra  having  taken  place  would  in  no 

pr<ev<ent  a  co-sharer  from  enhancing  the  rent  of  a 

^^  oa  his  particular  share,  notwithstanding^  that  the 

;inal  arrangement  of  the  jumma  had  been  made  on 

nnderstanding  that  the  tenant  paid  such  and  such  a 

it  at  the  time  of  the  partition. 

lover,  y. — This  appeal   is  against  the 
judgment  of  the  Subordinate  Judge  of 
mensingh  which  we  have  just  now  been  con- 
lering^in  the  special  appeal  No.  632  of  1872 
icrred   bj  the  defendant.     The  plaintiff 
:be  special  appellant  in  this  case,  and  he 
Ijects  to  the  order  of  the  Subordinate  Judge 
missing  his  claim  for  rent  on  the  ground 
as  the  Subordinate  Judge  had   found 
iX  the  defendant  had  no  talooka   rights, 
id  that  the  notice  served  upon  him  was  a 
lid    and  good  notice,   he  ought  to  have 
rea  plaintiff  a  decree  for  the  rates  paid  by 
rcapant  rjots,  as  the  Court  of  first  instance 
done.    We    think    this    objection   is 
^asonable.    The  Subordinate  Judge  found 
the  notice  to  be  a  valid  notice  under  section 
17,  Act  X.  of  1859,  and  this,  of  course,  would 
be  equivalent  to  a  finding  that  the  defendant 
had  only  a  right  of  occupancy.     The  Subor- 
dinate Judge  also  found,  as  a  fact  on  the 
evidence,  that  the  talookee  sunnud  on  which 
the  defendant  relied  to  escape  enhancement 
was    void    as   having   been '  granted    by   a 
person  having  no  authority  to  give  it.    This 
being  so,  there  seems  to  be  no  reason  why 
the  Subordinate  Judge  should  not  have  ac- 
cepted the-  finding  of  the  lower  Court  as  to 
the  rate  of  rent  to  be  paid  by  the  defendant, 
considering  him  as  an  occupant  ryot,  and 
have  decided  the  case  that  way.     It  is  con- 
tended by  the  other  side  that  the  Subordi- 
nate Judge  was  right  in  holding  defendant 
not  to  be  an  occupant  ryot,  but  one  occupy- 
ing some  intermediate  position   between  a 
talookdar  and  an  occupant  ryot;  and  that, 
although  he  had  lost  his  former  position  in 
consequence  of  the   sunnud   having   been 
found  void,  he  fell   back   upon  that  which 
gave  him  a  superior  sialus  to  that  of  ordi- 
nary ryots,  and  entitled  him  to  pay  a  lesser 
rent.    The  nature  of  this  intermediate  right 
has  not  been  explained  to  us.     It  is  a  title 
unknown   to  the  rent-law,  and  there  is  no 
such  class  of  men  between  the  tenure-holders 
and   the   cuhivating   ryots   entitled   to    the 
service  of  notices  under  -  section  1 7.    The 
case  referred  to  by  the  Subordinate  Judge 


of  Dhunput  Singh  and  others  vs.  Gooman 
Singh  and  others,*  decided  by  the  Privy 
Council  on  the  aoth  of  December  1867,  is 
not  at  all  in  point.  The  parties  to  that  case 
were  actual  tenure-holders  under  a  pottah, 
while  in  this  the  defendant  has  no  tenure 
and  no  pottah. 

In  the  case  of  Ooma  Churn  Dutt  and  an- 
other vs.  Ooma  Tara  Debee,  reported  in 
Volume  VllL,  Weekly  Reporter,  page  181,  it 
has  been  held  that  a  finding  as  to  the  cha- 
racter of  a  tenure  does  not  in  law  remove 
a  defendant  from  the  category  of  ryots  whose 
rents  may  be  enhanced  under  section  17  of 
Act  X.  of  1859 ;  so  that,  even  supposing  the 
Subordinate  Judge  to  be  right  in  saying  that 
the  defendant  holds  an  intermediate  position, 
and  right  in  not  making  him  liable  for  the 
rates  of  rent  paid  by  simple  occupant  ryots, 
he  still  would  be  amenable  to  section  17 
of  the  Rent  Law. 

There  has  been  a  cross  appeal  filed  by  the 
defendant  in  this  case.  He  objects  in  the 
first  place  that  there  was  no  relationship  of 
landlord  and  tenant  between  him  and  the 
plaintiff,  inasmuch  as  he  had  never  paid  him 
any  rent,  and  that  the  provisions  of  section 
17  of  Act  X.  suppose  that  some  rent  must 
have  been  previously  paid  in  order  to  enable 
the  parly  to  increase  it ;  in  other  words  that 
no  enhancement  is  possible  unless  some  rent 
has  previously  been  paid.  Another  objec- 
tion is  that,  inasmuch  as  in  a  butwarra- 
proceeding  between  the  plaintiff  and  the 
other  co-sharers  in  the  estate,  the  jumma  had 
been  settled  and  fixed  in  relation  to  the  rent 
payable  by  the  present  defendant,  no  suit 
like  the  present  would  lie  to  unsettle  that 
jumma  unless  the  plaintiff  first  brought  a 
suit  to  set  aside  the  butwarra-proceedings 
within  12  years. 

With  regard  to  the  first  objection,  it  by  no 
means  follows  that  because  no  rent  has  passed 
between  two  parties,  the  relationship  of  land- 
lord and  tenant  cannot  be  established,  for  many 
tenants  do  not  pay  their  rents  although  they 
ought  to  do  so.  The  defendant  admits  that  he 
is  a  tenant  of  the  plaintiff's,  and  is  willing  to 
pay  a  certain  rate  of  rent.  The  assertion, 
therefore,  that  no  relationship  of  landlord 
and  tenant  exists  between  the  two  is  a  pal- 
pable absurdity.  Then  as  to  the  objection 
that  no  enhancement  can  be  had  unless  some 
rent  has  been  previously  paid,  we  have  no 
doubt  that  the  meaning  of  the  section  is  not 
restricted  to  cases  in  which  rent  has  actually 
been  paid.    This  would  assume  that  all  ten- 
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ants  do  invariably  pay  their  rents  to  the 
landlord,  and  we  think  that  the  section  must 
be  taken  to  apply  as  well  to  enhancement  of 
rent  actually  paid,  as  of  rent  which  ought  to 
have  been  paid,  and  which  the  tenant  would 
have  paid  under  ordinary  circumstances. 
We,  therefore,  overrule  this  objection. 

The  last  objection,  that  the  plaintiff  not  hav- 
ing sued  to  set  aside  the  butwarra- proceed- 
ings, the  present  suit  would  not  lie,  is  altogether 
untenable.  The  fact  of  a  butwarra  having 
taken  place  would  in  no  way  prevent  a  co- 
sharer  from  enhancing  the  rent  of  a  ryot  on 
his  particular  share,  notwithstanding  that  the 
original  arrangement  of  the  jumma  had  been 
made  on  the  understanding  that  the  tenant 
paid  such  and  such  a  rent  at  the  time  of  the 
butwarra.  Every  other  shareholder  would 
have  precisely  the  same  privilege,  and  could 
also  enhance  the  rents  on  his  particular  share, 
supposing  the  ryots  to  be  liable. 

We  think,  therefore,  that  the  judgment  of 
the  Subordinate  Judge  should  be  reversed, 
and  the  decree  of  the  first  Court  restored  with 
costs  payable  by  the  defendant,  respondent. 

Kempy  y, — 1  concur  in  reversing  the  judg- 
ment of  the  Subordinate  Judge. 


The  5th  December  1872. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

.   Judges, 

Mahomedaa   Law— (Tulub-ishad)— Pre-emp- 

tioiL 

Case  No.  571  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Sylhet^  dated 
the  2nd  September  iSyr^  reversing  a  deci- 
sion of  the  Moonsiff  of  Lushkerpore^ 
dated  the  rjth  May  rSji, 

Shaikh     Dayemoollah     and    another 
(Defendants),  Appellants^ 

versus 

Kirtee  Chunder  Surmah  (PlaintifFj, 
Respondent, 

Baboo  Bipro  Doss  Mookerjee  for  Appellants. 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

In  a  suit  by  a  co-sharer  against  the  purchaser  of  a 
share  to  establish  a  right  of  pre-emption  on  the  ground 
that  plaintiff  had  stated  in  the  presence  of  witnesses 
that  he  had  purchased,  and  that  he  was  the  pre-emptor, 
the  requirements  of  the  Mahomedan  Law  were  held 


not  to  have  been  complied  with,  became  tiie 
was  not   shown  to  have  been  made  ia  the 
of  the  purchaser,  or  of  the  seller,  or  of  the 
which  are  the  subject  of  sale. 

Kemp,  J. — In  this  case  the  defendant  Is 
special  appellant.     The  plaintiff  sued  oa  aI 
right   of  pre-emption.     It  appears  that  At 
plaintiff  is   a  shareholder  to  the  extent  rf| 
1 3  annas  in  the  property  sold,  and  the  snbji 
matter  of  the  suit  is  the  remaining  3 
which  have  been  purchased  by  the  defeadantl 
Dayemoollah.     The  first  Court,  the  Moouf  I 
of  Sylhet,  found  that  the  plaintiff  had  faiiel 
to  prove  that  he  had  conformed  to  ihe  reque- 
ments  of  the  Mahomedan  Law  in  making  &e 
''tulub-ishad."     In  the  course  of  his  deci- 
sion, he  quotes  several  decisions,  and  also  refen 
to  page  483  of  Baiilie's  work  on  Maboraedu 
Law. 

On  appeal  the  Subordinate  Judge,  Baboo 
Mohesh  Chunder  Sen,  has  reversed  tbii 
decision.  He  is  of  opinion  that  there  is  e^ 
dence  that  the  plaintiff  complied  with  ik 
requirements  of  the  Mahomedan  Law  ia 
performing  the  ceremony  of  tulnb-ishai 
The  Subordinate  Judge  says :  '*  The  Mooooi 
records  that  there  is  no  proDf  that  the  cef^ 
mony  of  tulub-ishad  was  observed,  bit 
this  he  has  recorded  contrary  to  the  deposi- 
tions written  with  his  own  hand/'  The 
Subordinate  Judge  then  refers  to  the  deposi- 
tions  of  Suroop  Chunder  Dutt  and  Olak  Naik: 
he  observes  that  these  two  witnesses  hsve 
clearly  stated  that  plaintiff  offered  Rs.  50 
in  a  cup  to  the  purchaser  Dayemoollah  Sbaikk 
''How  then,''  remarks  the  Subordinate 
Judge,  "  does  the  Moonsiff  record  that  there 
was  no  proof  of  the  observance  of  tulab- 
ishad."  These  depositions  have  been  read 
to  us,  and  from  them  it  is  very  clear  that  the 
requirements  of  the  Mahomedan  Law  in  the 
matter  of  the  ceremony  of  tulub-ishad  have 
not  been  complied  with.  At  page  483  of 
Baillie's  Digest  of  the  Mahomedan  Law,  it  is 
said  that  *'  to  give  validity  to  the  tulub-ishad, 
it  is  required  that  it  be  made  in  the  presence 
of  the  purchaser,  or  of  the  seller,  or  of  the 
premises  which  are  the  subject  of  sale." 
Now  the  two  witnesses,  Suroop  Chunder  Dott 
and  Olak  Nath,  only  say  that  the  pre-eftptor, 
that  is  to  say,  the  plaintiff,  in  their  presence, 
stated  that  he  had  purchased — that  he  was  the 
pre-emptor ;  and  he  cited  them  to  be  witnesses 
to  that  fact ;  but  they  do  not  say  that  this  was 
done  in  the  presence  of  the  purchaser,  or  of 
the  seller,  or  of  the  premises  subject  to  sak. 
On  the  contrary,  it  is  clear  frcrni  then* evidence 
that  Dayemoollah,  the  purchaser,  was  sent  for 
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ifiter  the  plaintiff  had  made  the  above  s'tate- 
Ifeehts  in  the  presence  of  the  witnesses  Suroop 
Chunder  and  Olak  Nath.  The  IMoonsiff  was 
fticrefore  perfectly  right  in  saying  that  there 
a.s  no  legal  evidence  that  the  plaintiff  had 
ted  up  to  the  requirements  of  the  Mahome- 
n  law.  There  is  a  decision  which  has 
P^en  quoted  by  the  pleader  for  the  appellant, 
Irhich  appears  to  apply  to  this  case  in  every 
"spect;  we  allude  to  the  decision  reported 
Volume  XIII.,  Weekly  Reporter,  page  'jy. 
^e,  iherefore,  decree  the  appeal,  reverse  the 
fecision  of  the  Subordinate  Judge,  and  restore 
at  of  the  Moonsiff,  with  costs  payable  by 
the  respondent. 


^ 


The  5th  December  1872. 

Present  : 

a:hc  Ilonble  F.  H.  Kemp  and  F.  A.  Glover, 

Judges, 

m 

Injury  and  Outra^^e— Damafi^es. 

Case  No.  630  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 

Subordinate  Judge  of  Sylhety  dated  the  28 th 

.    December  i8yi ,  reversing  a  decision  0/  the 

..  Moonsiff  of  Kechoogunge,  dated  the  21st 

August  i8ji. 

Chundernath  Dhur  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Issurree  Dossee  (Plaintiff),  Respondent, 

Mr.  M.  L,  Sandel  for  Appellants. 

Baboo  Grish  Chunder  Ghose  for  Respondent. 

Though  mere  verbal  abuse,  without  consequent  injury, 
would  give  no  claim  to  damages,  the  Court  refused  to 
interfere  with  an  award  of  damages  where  a  person  of 
some  position  had  been  assaulted  and  grossly  abused, 
holding  that  her  reputation  must  have  been  injured,  and 
her  feelings  outraged. 

Glover y  J, — We  sec  no  ground  whatever 
for  interfering  with  the  Subordinate  Judge's 
order  in  this  case.  The  objections  which 
are  now  raised  in  special  appeal  w^re  not 
taken  in  the  Court  of  first  instance.  The 
defendant  there  was  satisfied  with  denying 
the  assault  and  abusive  language  altogether, 
although  here  he  sets  up  a  technical  case, 
alleging  that,  supposing  the  abuse  to  be 
proved,  that  would  not  be  sufficient  to  entitle 
the  plaintiff  to  damages,  inasmuch  as  she  has 
not    proved    any  consequent    injury  either 

Vol.  xViii. 


to  her  feelings  or  her  reputation.  The 
Subor«^.inate  Judge  has  found,  as  a  fact,  that 
the  plaintiff  was  beaten,  kicked,  pushed,  and 
grossly  abused.  He  found  also  that  she  was 
a  person  of  some  position  in  the  village, 
having  monetary  transactions  to  the  extent 
of  3  or  400  rupees ;  and  these  facts  being 
taken,  it  follows,  as  a  necessary  consequence 
of  a  beating  inflicted  upon  her  before  a  num- 
ber of  people,  that  such  an  assault  and  the 
abusive  language  then  addressed  to  her  must 
have  had  the  effect  of  injuring  her  reputa- 
tion, and  outraging  her  feelings.  It  is  true 
that  mere  verbal  abuse  without  consequent 
injury  would  give  no  claim  to  damages,  but 
this  is  a  very  different  and  a  much  stronger 
case. 
The  special  appeal  is  dismissed  with  costs. 


The  6ih  December  1872. 

Present : 

The  llonble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act VIII.  (B.  C.)of  Z869,  Section 3i--LtniiUtioii. 

Case  No.  628  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  jM 
January  i8*j2y  reversing  a  decision  of 
the  Officiating  Additional  Moonsiff  of 
Monghyr,  dated  the  24th  July  i8yi, 

Bijoy  Gobind  Singh  alias  Mahomed  Abdool 

Ruhman  Khan  (Plaintiff), 

Appellant, 

versus 

Karoo  Singh  (Defendant),  Respondent, 

Baboo  Boodh  Sen  Singh  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondent. 

A  suit  under  Art  VII  I.  (B.  C.)  of  iS6c>,  brought  more 
than  eight  months  after  the  latest  deposit  made  by 
the  ryot,  was  held  to  have  been  out  of  time,  as  it  was 
not  instituted  within  six  months  of  the  date  of  service 
of  the  notice  of  deposit. 

Kemp,  J, — We  think  this  special  appeal 
must  be  dismissed  with  costs.  The  deposits 
were  made  by  the  ryot  on  the  15th  of  June 
and  on  the  8th  of  September  1870.  Under 
Section  31,  Act  VIII.  of  1869,  as  the  suit 
was  not  brought  until  the  23rd  of  May 
1871,  the  Judge  has  held  (and  we  think  pro- 
perly held)  ihat  it  is  out  of  time,  inasmuch 
as  it  was   not   instituted  within  six  months 
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from  the  date  of  service  of  the  notice  of  de- 
ix>sit.  Under  Section  47  of  the  same  Act, 
the  notice  is  to  be  served  by  the  Court,  and 
we  must  presume,  until  shown  to  the  con- 
trary, that  the  notice  was  issued  and  duly 
served.  Wc  dismiss  the  special  appeal  with 
costs. 


The  jih  December  1872. 

Present : 

The  Honble  F.  B.  Kemp  and  Y,  A.  Glover, 

Judges, 

Enhancement  of  rent— Notice  under  Act  X.  of 

^59f  Section  17. 

Case  No,  684  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah^ 
dated  the  uth  January  iSyj,  affirming 
a  decision  0/  the  Officiating  Afoonsiff  of 
Dundkhorah,   dated    the   joth    September 

Mirzah  Saycfoollah  Khan  (PlaintifT), 
Appellant^ 

versus 

Chaya  Thakoor  and  others  (Defendants), 

Respondents. 

Mr,  C.  Gregory  for  Appellant. 

Baboo  Doorga  Mohun  Doss  for 
Respondents. 

The  omission  of  the  words  "  same  class  of  ryot "  in  a 
notice  under  Act  X.  of  1859,  Section  17,  even  if  un- 
intentional, is  sufficient  to  invalidate  a  claim  for  en- 
hancement. 

Quaere,— \<oyA^  this  be  the  effect  if,  notwithstanding 
the  omission,  the  ryot  knew  all  the  sfrounds  on  which 
enhanced  rent  was  demanded  of  him,  and  defended 
himself  on  all  ? 

Glover,  J.—Thk  point  for  decision  in  this 
special  appeal  is  whether  the  Subordinate 
Judge  was  right  in  holding  the  notice  served 
upon  the  respondent  to  be  legally  insufficient. 

Mr.  Gregory  for  the  special  appellant 
contends  that*,  by  the  late  rulings  of  this 
Court,  a  strict  observance  of  the  terms  of 
Section  17,  Act  X.  of  1859,  is  not  absolutely 
required,  and  that  a  notice  is  good  if  it 
contains  substantially  all  that  is  required  by 
the  Act,  and  if  there  be  no  reasonable  doubt 
that  the  tenant  understood  fully  the  nature  of 
the  demand  made  upon  him. 

Mr.  Gregory  further  contends  that  the 
defendant  in  this  case  knew  perfectiv  well 
what  was  wanted  of  him,  and  the  reasons 
why  the  enhancement  was  asked  for ;  that 


he  objected  categorically  lo  the  landlord's 
demand,  and  gave  detailed  reasons  why  hi» 
rent  should  not  be  enhanced.  The  omissioo 
of  the  words  **  same  class  of  r)'Ot "'  from  the 
notice  did  not  prejudice  him. 

I  think,  on  the  contrary,  that  llie  omissiijo 
was  of  the  most  important  character,  ^nd 
ought,   even    if   unintentional,    of   which   I 
have  considerable   doubt,   to  invalidate  the 
plaintiff's  claim.     The  essence  of  this  branch 
of  the  claim   for   enhaiKeraeiU   is  that  the 
ryots    whose    rents    are    being;     comparAi 
should  be  of  the  same  class,  and  pcte^sessed 
of  similar  advantages.     It  is  not  enough  to 
show  that  A  and  B  hold  the  same  qualiry 
of  land  in  the   same  or  adjacent  villages, 
without  also  showing  that  the  two  arc  in  ibc 
same  position  as  le^ards  the  nature  of  thdf 
tenure.      No  doubt,  the  tendency  of  the  iaic 
rulinL(s    of    this    Court    has    been    lo  reliX 
somewhat  the  strict  way  in  which  the  notice- 
clauses  were  onco  interpreted ;  but  1  kno* 
of  no  decision  (and  none  of  those  qaote4 
support  the  contention)  that  goes  the  lengtk 
of   saying    that    a    no.ice    which    omits  al 
mention  of  the  class  to  which  a  not  bekxigs 
is  a  good  notice. 

But  it  is  said  that,  notw'.thstancUn^^  tltf 
omission,  the  defendant  in  this  case  did  knox 
all  the  grounds  on  which  enhanced  rent  vai  ■ 
required  of  him,  and  defended  himself  oa 
all.  Were  this  so,  the  special  appelhM 
would  have  something  to  go  upon,  but  the  : 
contrary  is  the  fact.  What  the  defendam 
does  in  his  written  statement  is  to  reply  to  j 


all  the  reasons  for  enhancement  set  fortfc 
in  the  plaint.  He  says  nothing;  about  not 
being  the  "same  class  of  ryot.*'  This  is 
urged  as  an  argument  against  him, 
and  it  is  contended  that  his  silence  on  this 
point,  and  the  fact  that  no  issue  was  raised 
regarding  it,  show  that  he  never  intended  to 
rely  on  the  omission,  or  cared  about  it.  To 
my  mind,  it  is  easier  to  assume  that  the 
defendant  said  nothing  about  the  omissioo 
simply  because  he  did  not  understand  th2t 
this  was  a  point  on  which  he  was  called 
upon  by  the  notice  to  defend  himself.  Had 
he  so  understood  the  position,  it  is  hard^ 
likely  that  a  man  who  had  objected  5a 
vigorousl}t  to  every  ground  of  enhancemcat 
urged  by  the  landlord  would  have  bcffl 
silent  when  so  very  important  a  part  of  the 
matter  was  being  discussed. 

I  am  of  opinion  that  the  omission  of  the 
words  "  same  class  of  ryot  "  from  the  notice 
was  a  most  important  omission,  and  that  br 
it  the  ryot  was  misled  into  making  a  defence, 
which  did  not    include  all  the  reasons  he 
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might  have  had  for  resisting  enhancement. 
I  assume  that  he  did  not  know  the  grounds 
on  which  increased  rent  was  demanded  from 
him  from  the  absence  of  the  necessary  words 
in  the  notice,  and  from  his  omission  to  give 
evidence  on  this  particular  point.  In  any 
case,  the  onus  of  showing  that  the  defendant 
did  substantially  know  all  the  grounds  of 
enhancement  urged  against  him,  although 
they  were  not  all  in  the  notice,  is  upon  the 
plaintiff,  and  I  do  not  see  that  he  has  in  any 
way  supported  it. 

It  is  all  very  well  to  relax  the  letter  of 
the  law  when  it  is  quite  certain  that  no 
injustice  is  the  consequence,  but  it  cannot  be 
said  in  this  case  that  the  defendant  certainly 
knew  all  the  plaintiff's  grounds  for  seeking 
to  get  more  rent  from  him — the  utmost  that 
can  be  advanced  is  that  he  possibly  did  so. 

Under  such  circumstances,   I    think  that 

the  plaintiff  should  take  the  consequences  of 

his  negligence.     It  is  much  belter  that  he 

should  lose  the  opportunity  of  adding  to  his 

fent-roll  for  one  year  than  that  his  negligence 

should  be  condoned  at  the  expense  of  the 

ryot,    and    the    latter  be    called    upon    to 

undergo  the  trouble  and  expense  of  proving, 

if  he  could,  that  he  ought  not  to  be  made  to 

pay,  as  in  this  case,  a  rent  five-fold  larger 

ihan  what  he  has  ever  paid  before.     It  will 

he  lime  enough  for  him  to  doahat,  when  a 

demand  is  legally  and  properly  made,  and  a 

claim  proved. 

I    would  dismiss  this  special  appeal  with 
costs, 

Kemp,   J. — I  concur  in    dismissing   this 
special  appeal. 


The  9th  December  1872. 

Present  : 

The  Hon'ble  Dwarkanath  Milter  and  W. 
Ainslie,  fudges. 

Rent  fixed  by  arbitration— Notice— Written 

assent 

Case  No.  344  of  1872. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Ckota  Nag- 
pore ,  dated  the  2nd  October  i8yiy  revers- 
ing a  decision  of  the  Deputy  Commissioner 
of  Maunbhoomy  dated  the  8th  July  i8yi. 

Mudhoo  Manjee  (Defendant),  Appellant y 

versus 

Rajah  Nil  Monee  Singh  Deo  (Plaintiff), 

Respondent, 


Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Mr,  R,  T.  Allan  and  Baboo  Oopendro 
Chunder  Bose  for  Respondent. 

No  notice  of  enhancement  is  required  in  the  case  of  a 
suit  for  arrears  of  rent  at  a  rate  fixed  by^  arbitration 
where  the  parties  had  agreed  to  submit  their  claims  to 
arbitrators. 

In  arbitrations  not  started  with  the  sanction  of  the 
Court,  it  is  not  necessary  that  the  ap^reement  should  be 
reduced  to  writing  before  it  can  be  binding. 

Ainslie y  J, — This  is  a  suit  brought  by 
Rajah  Nil  Monee  Singh  against  the  defendant 
for  arrears  of  rent  at  a  rate  fixed  by  arbitra- 
tion. It  appears  that  the  defendant,  with 
some  30  or  40  other  ryots,  entered  into  an 
agreement  with  the  Rajah  to  submit  to  cer- 
tain arbitrators,  named  in  the  writing  contain- 
ing that  agreement,  their  objections  to  his 
claims  to  enhancement.  This  writing  was 
registered  and  delivered  over  to  the  Rajah. 
The  arbitrators  proceeded  to  act  under  this 
agreement,  and  made  an  award. 

When  the  suit  was  instituted,  the  defend- 
ant pleaded  that  he  had  withdrawn  his 
consent  before  the  completion  of  the  award 
for  certain  reasons  stated. 

The  issue  raised  by  the  first  Court  was 
whether  the  award  was  valid  and  binding. 

There  was  nothing  in  the  form  of  the 
pleadings  or  in  the  issue  which  could  show 
to  the  Rajah  that  it  was  intended  to  take  the 
ground  which  has  been  taken  in  special  ap- 
peal, namely,  that  the  agreement  was  alto- 
gether one-sided  ;  and  consequently  ihe 
Rajah  had  no  occasion  to  bring  forward 
evidence  to  establish  that  he  had  so  acted  as 
10  bind  himself  to  the  defendant  and  other 
ryots  in  the  event  of  his  attempting  to  resile 
from  the  contract. 

The  first  Court  takes  a  ground  which  is 
not  raised  by  the  pleadings,  and  rejects  the 
award  as  of  no  effect,  because  it  says : 
**  Before  the  arbitration  can  be  made  binding, 
*Mt  is  necessary  that  both  paities  should 
*'  express  their  recorded  assent  to  abide  by 
"that  award,  but  in  this  case  nothing  of  the 
"kind  appears  to  have  been  done  by  the 
"plaintiff,  who,  if  the  award  had  been  un- 
"  favorable  to  him,  might,  in  the  absence  of 
"  such  recorded  assent,  have  backed  out  of  the 
"  award,  and  declared  himself  not  bound  by  it." 
This  seems  to  us  to  be  based  on  the  supposi- 
tion that,  for  an  agreement  to  refer  any 
matter  to  arbitration  to  be  binding  upon  the 
parties,  it  must  be  reduced  into  writing,  and 
signed  by  both  or  all  the  parties  concerned. 
Under  the  provisions  of  the  Civil  Procedure 
Code,  there  is  no  doubt  that  arbitrations 
under  the  control  of  the   Court  must  be 
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founded  upon  an  agreement  in  writing.  But 
the  Code  is  silent  with  respect  to  arbitrations 
which  are  not  started  under  the  sanction  of 
the  Coart.  whether  thev  be  such  as  are 
afterwards  brought  into  Court  under  Section 
327,  or  such  as  may  be'U.sed  as  evidence  of 
a  contract  without  any  attempt  to  treat  them 
as  equivalent  to  a  decree  of  Court. 

The  first  ground  of  special  appeal  taken 
here  is  that  there  is  no  mutuality  of  the 
agreement.  The  pleader  for  the  appellant 
admi;s  that  he  has  no  authority  for  saying  that 
the  first  Court  was  right  in  holding  that  it 
was  necessary  that  the  Rajah's  agreement,  to 
be  binding  upon  him,  should  be  reduced  into 
writing. 

The  point  taken  by  the  Court  of  first 
instance  does  not  seem  to  have  been  noticed  in 
the  Lower  Appellate  Court,  and  we  think  that 
the  first  Court  was  in  error  in  going  beyond 
the  pleadings,  and  in  disposing  of  this  part  of 
the  case  merely  as  a  p>oint  of  law,  without 
giving  an  opportunity  to  the  plaintiff  to  tend- 
er evidence  to  show  that  there  really  was  a 
contract  binding  on  both  sides.  The  cir- 
cumstances of  the  case  certainly  are  such  as 
to  favor  the  conclusion  that  there  was  a 
complete  contract.  If  the  point  had  been 
distinctly  and  properly  raised  in  the  written 
statement  of  the  defendant,  it  might  possibly 
have  been  necessary  to  send  the  case  down 


to  the  Lower  Appellate  Court  to  coDsider  this 
part  of  the  case.  But  as  the  pleadings  stand, 
we  do  not  think  we  ought  to  do  so.  fcH*  the 
point  was  really  not  raised  by  the  defeiMiut, 
and  ^^'as  not  properly  before  the  first  Coon  u 
all,  and  can  only  be  disposed  of  by  the  triil 
of  an  issue  of  fact  which  did  not  arise,  is  \ 
the  case  was  placed  before  the  Court.  1 

Then    it   is   said   that  this  is  a  suit  !«.' 
enhancement  without  notice  under  SeciKS  | 

13  of  Act  X.  of  1859.     ^"^  *^  ^^  ^"^^*^  ^^'^^  i 
that    no  notice   is   retjuired    in  this    case. 
I'he  suit  is  founded  upon  a  fresh  contract  \ 
between  the  parties  which   is  to  be  fouBi)  1 
partly  in  the  agreement  to  submit  their  claims 
to  arbitration,  and  partly  in  the  awaid  of  the 
arbitrators  which  has  been  the  result  of  that 
agreement,  and  is  not  a  case  by  any  meias 
analogous  to  those  contem}>lated  by  tbt  Sd 
in  which  the  landlord  proceeds,  without  ut 
fresh  agreement  with  his  tenant  to  raibc  tk 
rent  to  be  paid  by  the  latter.     The  agreement  ' 
given  by  the  ryots  contains  a  distinct  siipih 
lation  that  the  rents  from  the  year  1277  « 
to  be  paid  to  the  plaintiff  at  a  rate  to  be  fixed 
by  the  arbitrators  named,  and  this  suit  i^ 
brought  to  recover  rents  at  that  rate  aiid  for 
that  period,  and  is  clearly  nothing  more  or 
less  than  a  suit  on  a  contract  entered  into  bt 
the  defendant. 

The  appeal  must  be  dismissed  wiihcosti 


RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  iilh  May  1872. 
Present : 

riie-  Ilon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Act  XXXI.  of  i860 — Possession  of  arms 
without  license. 

'erence  to  the  High  Courts  tinder  Section 
-^34  0/ the  Code  of  Criminal  Procedure,  "by 
tht  Officiating  Sessions  Judge  of  Gya, 

Baboo  Rameshiir  Purshad  Narain  Sing, 

Petitioner, 

Mr,  R,  T.  At/an  for  ihe  Petitioner. 

The  proceeding's  of  the  Magistrate  dtrectintj  the  issue 
of  a  summons  to  appear,  and  of  a  warrant  of  arrest 
ag^ainst  a  person  for  the  possession  of  arms  without  a  li- 
cens:;  imder  Act  XXXI.  of  1S60,  were  quashed  as  illegaL 

/Reference. — The  facts  of  the  case  are  as 
follows : — 

The  petitioner,  Baboo  Rameshur  Purshad, 
applied  to  the  Magistrate  on  the  i3ih  April 
for  a  license  to  carry  arms.  He  had  held 
one  previously  entitling  him  to  carry  ten 
swords,  but  he  had  mislaid  it,-  and  it  was  not 
until  he  found  it  again  that  he  came  fonvard 
for  a  new  license.  The  consequence  was, 
that  bv  this  delav  the  Baboo  had  allowed  a 
year  and  nine  months  to  pass  during  which 
he  has  carried  and  possessed  arms  (guns,  &c.) 
without  any  license.  This  fact,  it  would 
appear,  was,  however,  known  to  the  Magis- 
trate. 

When  the  petition  for  a  fresh  license  was 
presented,  the  Baboo's  mookhtar  was  ordered 
to  inform  his  client  to  appear  in  person  before 
the  Magistrate.  Besides  this,  a  written  order 
to  the  same  effect  was  made  over  to  the 
Court  Inspector,  who  had  it  served  through 
the  police  like  any  other  ordinary  judicial 
process,  a  receipt  of  service  thereof  being 
obtained  through  the  Baboo's  karpurdaz. 

It  is  necessary  to  mention  this  latter  order, 
because,  although  it  was  issued  unknown  to, 
and  unauthorized  by,  the  Magistrate,  it  was 


the  order  to  which  the  Baboo  referred  in 
his  petition  when  he  raised  the  objections, 
which  apparently  caused  the  Magistrate  to 
issue  his  summons. 

After  receiving  the  above  order,  the  Baboo 
requested  the  Court  (through  his  pleader)  to 
be  excused  from  personal  attendance,  while  he 
took  exception  to  the  indefinite  character  of 
that  order,  on  the  ground  that  it  neither 
cited  any  reason  why  he  was  to  appear  per- 
sonally before  the  Magistrate,  nor  fixed  any 
date  for  his  so  doing. 

The  Magistrate  observes  that  he  purposely 
omitted  to  fix  any  date  as  desired  to  suit  the 
convenience  of  th^  Baboo  ;  and  he  further 
states  that,  up  to  the  time  the  objections  were 
preferred,  no  charge  of  any  kind  had  been 
brought. 

Immediately  after  the  receipt,  however,  of 
these  objections,  the  Magistrate  issued  a 
summons  on  the  Baboo  to  appear  personally 
at  6  A.M.  on  the  following  morning,  to  answer 
to  an  alleged  offence,  the  particulars  of  which 
he  did  not  state,  against  the  provisions  of 
Act  XXXI.  of  i860. 

At  the  appointed  hour  the  Baboo  caused 
another  petition  to  be  presented,  again  solicit- 
ing to  be  heard  through  counsel,  but  his 
request  was  rejected,  and  a  warrant  for  his 
arrest  issued. 

In  my  opinion,  these  proceedings,  i.  e  ,  the 
issue  of  the  summons  and  warrant,  are  illegal ; 
for,  so  far  as  I  can  see,  the  Baboo,  at  the 
time  of  presenting  his  petition,  was  guilty 
of  no  offence  whatever  under  the  Arms  Act. 

Sections  25  and  26  of  Act  XXXI.  of  i860 
clearly  contemplate  those  cases  only  where 
persons  are  caught  in  the  act  of  carry- 
ing arms  ;  and  action  under  them  is  war- 
ranted only  when  the  offender  is  caught  in 
flagrante  delicto.  Section  31,  again,  refers 
to  the  search  and  seizure  of  arms  under  cer- 
tain other  circumstances,  none  of  which  are 
applicable  to  the  present  case. 

The  most,  then,  that  can  now  be  said 
against  the  petitioner  is  that  he  has  in  his 
possession  certain  arms  without  a  license  ; 
but  this  would  be  an  offence  only  if  the 
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provisions  of  Section  32  of  the  Act  had 
been  extended  to.  and  were  still  in  operation 
in,  this  district. 

The  petitioner  states  that  no  order  was 
ever  issued  for  the  disarming  of  the 'district. 
To  ascertain  this,  I  wrote  to  the  Magistrate, 
requesting  him,  at  the  same  time,  to  let  me 
know  under  what  Section  of  the  Arms  Act 
he  had  taken  proceedings  against  the  peti- 
tioner;  but,  on  the  ist  point,  he  states  that 
he  can  give  no  answer  "at  present,"  and,  on 
the  other,  he  has  practically  refused  to  give 
any  answer  at  all. 

In  the  meantime,  however,  I  have  caused 
a  search  to  be  made  through  all  the  Govern- 
ment Notifications  in  my  oflice  since  1857, 
and  I  am  unable  to  find  any  order  for  the 
disarming  of  Gya ;  while,  from  the  Govern- 
ment Notification  of  ist  October  i860,  it 
is  clear  that,  since  that  year  at  all  events, 
Section  32,  Act  XXXI.  of  186c,  has  not 
been  in  operation  in  the  Lower  Provinces  of 
Bengal. 

If  the  view  I  have  taken  of  the  law  be 
correct,  it  seems  clear  that  the  petitioner  has 
committed  no  offence  that  would  warrant  the 
issue  of  a  summons  and  a  warrant  for  his 
personal  appearance  before  the  Magistrate. 

For  the  foregoing  reasons,  1  am  of  opinion 
that  the  i)roceedings  of  the  Magistrate  are 
illegal,  and  should  be  quashed.  I  am.  there- 
fore., under  the  circumstances,  com])elled  to 
transmit  the  record  for  the  consideration  and 
order  of  the  High  Court. 

Judgment  0/  the  High  Court. 

Mitter,  J. — Taking  the  facts  as  disclosed 
by  the  record,  we  are  of  opinion  that  the 
Judge  is  quite  right,  and  we  accordingly 
set  aside  the  proceedings  of  the  Magistrate 
as  contrary  to  law. 


The  I3lh  May  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges. 

Unlawful  assembly— Affray— Penal  Code,  Sec- 
tion 141. 

Miscettaneous  Criminal  Case. 

Lokenath  Kar  and  others,  Petitioners. 

Bahoo  Juggut  Chunder  Banerjee  for  the 

Petitioners. 

There  is  no  jjround  for  the  distinction  between  an 
unlawful  assembly  as  a  premeditated  act  and  an  affray 
as  a  sudden  one ;  for,  according  to  Section  141  of  the  Penal 


Code,  an  assembly  which  was  not  unlawful  when  it ; 
bled  may  subsequently  become  an  unlawfal  asseabij. 

Bayley,  J. — We  are  of  opinion  that  ti^i 
application  must  be  rejected.  j 

An  attempt  lias  been   made   lo   draw  t^ 
distinction  between  an  unlawful  assembfr  ai; 
a  premeditated  act  and  an  affray  as  a  suddo- 
one,  and  to  bring  this  case  under  ibe  laaer 
offence.     We   think   this   conteniion  is  sal 
supported    by   the   law.     Referring  to  Sec* 
tion  141  of  the  Penal  Code,  we  find  ibat  a& 
assembly  which  was  not  unlawful  when  it 
assembled  may  subsequently  become  an  as-  \ 
lawful  assembly  ;  and  we  think  that,  underall  ; 
the  circumstances,  there  is  no  ground  tohittr-  { 
fere  under  Section  405.     We  also  think  tiiti . 
the  punishment  awarded  is  propier,  and  w 
decline  lo  interfere  in  that  respect. 
.  The  application  is  rejec'.ed. 


The  13th  May  1S72. 

Present : 

The  Honble  11.  V.  Bayley  and  Dwarkaoadi  \ 

Mitter,  Judges. 

Code  of  Criminal  Procedure,  Section  a82— Efl- 
quiry  (Kind  of,  to  be  held)— Eyideace— Cross- 
examination. 

Reference  io  the  High    Court,  under  ^edwn  \ 
434  ^/  ^^'^  Code  of  Criminal  Procedure,  h 
the  Officiiting  Sessions  Judge  of  Mvmtn- 
singh. 

Noor  Mahomed 

versus 

Nil  Rutun  Bagchee. 

The  Wind  of  enquiry  required  to  be  held  by  a  Ma^s. 
trate  in  cases  under  Section  2S2,  Code  of  Criminal  Pro- 
cedure, is  a  full  jodicial  enquiry,  evidence  hemg  takra 
in  the  presence  of  the  parties  cnarpred,  and  opportsnity 
given  for  the  cross-examination  of  witnesses. 

Reference. — Two  petitioners  appeared  be- 
fore the  Magistrate,  praying  for  proceedings 
under  Section  282,  Code  of  Criminal  Proce- 
dure, against  a  third  party.  The  Magistrate 
examined  the  petitioners,  and  summoned  ihe 
parly  complained  against. 

On  his  appearance,  without  taking  anj 
evidence  in  his  presence,  and  giving  him  an 
opportunity  of  cross-examining  the  peti- 
tioners, depending  upon  the  statements  of  the 
latter  and  certain  personal  knowledge  be 
himself  possessed,  the  Magistrate  passed 
orders  binding  the  party  complained  agaiost 
to  keep  the  peace. 
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In  explanation  the  Magistrate  admits  that, 
rhen  passing  orders,  the  Full  Bench  deci.sion 
>f  ihe  Hon'ble  Court  (W.  R ,  Vol.  XH.,  Cri- 
Dinal  Rulings,  page  60)  \vas-not  before  him, 
md  that  his  procedure  might  have  been 
liffcrent  if  it  had  been,  but  does  not  consider 
^^  order  was  illegal  or  improper,  and  con- 
pidcrs  that,  therefore,  his  proceedings  would 
mly  have  been  irregular  if  he  had  refused  to 
lllow  the  defendant  to  cross-examine,  which 
be  did  not  do,  as  the  said  defendant  made  no 
Ikpplication. 

/rhe  Magistrate  also  thinks  (para.  4  of  his 
letter)  that  a  distinction  should  be  made  where 
the  execution  of  personal  recognizances  is 
required  as  distinguished  from  cases  where  the 
party  might  be  called  on  to  provide  sureties. 
The  Magistrate  lose»  sight  of  the  fact  that 
in  both  cases  the  principle  is  the  same,  the 
pith   of  the  matter  being  that  there  should 
be    a  judicial  enquiry  as  to  whether  there 
was    reasonable   ground   for  belief  that  the 
defendant  was  likely  to  commit  a  breach  of 
the  peace.     The  llonble  Court  will  observe 
that  the  explanation  of  the  Magistrate  in  re- 
spect of  the  want  of  opportunity  afforded  for 
cross-examination  is  limited  to  the  petitioners, 
but  nothing  is  said  as  to  the  non- summon- 
ing  of   witnesses   and  the   consequent   loss 
suffered    by    the    defendant    in    not    being 
allowed  to  cross-examine  the  witnesses  oflered 
on  behalf  of  the  petitioners. 

I  submit  to  the  Court  that  the  kind  of  en- 
quiry held  by  the  Magistrate  fell  short  of 
what  the  law  requires,  and  what  the  Honble 
Court  has  held  to  be  necessary,  namely,  a  full 
judicial  enquiry  as  in  other  cases,  evidence 
being  taken  in  the  presence  of  the  parlies 
charged,  and  opportunity  given  for  cross- 
examination  of  witnesses. 

I,  therefore,  submit  that  the  order  of  the 
Magistrate  in  this  case  should  be  quashed. 
Judgment  of  the  High  Court, 
Bayley,  J, — We  concur  in  the  view  taken 
by  the  Judge,  and  think  that  the  order  of 
the  Alagistrate  should  be  quashed,  and  the 
case  re-tried  with  reference  to  the  Full  Bench 
decision  referred  to  in  the  letter  to  this  Court. 


The  15th  May  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanalh 

Mitter,  Judges. 

Registration— Warrant-Jmprisonment  (Simple 
or  Rigorous)— Act  I.  of  i868|  Section  2,  Clause 
18— Act  VIII.  of  1871,  Section  80. 

Miscellaneous  Criminal  Case  No,  70  0/ 18^2. 


The  Legal  Remembrancer  on  behalf  of 
Government,  Petiliomr, 

versus 

Radhoo  Churn  Ash  {Prisoner)y  Opposite 

Party. 

Held  that,  under  Act  I.  of  1S6S,  Section  2,  Clause  iS, 
the  Sessions  ["udjre  should  have  specified  in  his  warrant 
whether  the  unprisonment  awarded  to  a  person  convict- 
ed under  Section  80,  Act  VIII.  of  1S71,  should  be  simple 
or  risjorous,  but  that,  as  he  had  omitted  this  at  the  proper 
time,  simple  imprisonment  should  now  be  set  forth  in 
the  sentence  and  warrant. 

Bayley^  J , — This  is  a  moiion  on  the  part 
of  Government,  to  the  effect  that  the  Sessions 
Judge  of  Sylhet  should,  with  reference  to 
Section  384  of  Act  VIII.  of  1809,  have 
specified  in  his  warrant  whether  the  impri- 
sonment awarded  to  a  prisoner  convicted 
under  Section  86,  Act  VIII.  of  1871,  should 
be  simple  or  rigorous.  The  Sessions  Judge 
has  refused  to  do  this,  because  he  savs  the 
Registration  Law  is  silent  as  to  the  nature 
of  the  imprisonment.  But  Clause  18,  Sec- 
tion 2,  Act  I.  of  1868,  says:  "In  this  Act 
•'and  in  all  Acls*made  bv  the  Governor- 
'*  General  of  India  in  Council  after  this  Act, 
"  shall  have  come  into  operation,  unless  there 
"  be  something  repugnant  in  the  subject  or 
"context — *  Imprisonment'  shall  mean  im- 
"  prisonment  of  either  description  as  defined 
"in  the  Indian  Penal  Code;"  and  thus  the 
imprisonment  under  Section  80,  Act  Vlll. 
of  1 87 1,  must  be  imi)risonment,  simple  or 
rigorous. 

The  Judge  should  have,  therefore,  in  this 
view  of  law,  determined  whether  the  impri- 
sonment was  to  be  simple  or  rigorous,  and 
should  have  made  his  sentence  and  warrant 
accordingly.  But  as  the  Judge  omitted  this 
at  the  proper  time,  we  think  that  simple 
imprisonment  should  now  be  set  forth  in  the 
sentence  and  warrant,  and,  under  the  powers 
vested  in  us  under  Section  404,  we  desire 
that  the  Judge  act  as  above. 


The  15th  May  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Milter,  Judges, 

Power  of  High  Court— -Code  of  Criminal 
Procedure,  Section  404 — Evidence  of  accom- 
plices—Admissibility— C  redibility. 
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The  Government  of  Bengal,  Petitioner, 

versus 

Kazimuddin,  Opposite  Party. 

Baboo  yuggodauund  Mookerjee  for  the 

Petitioner. 

Bahon  Omesh  Chiitider  Banerjce  for  the 
Opposite  Party. 

Where,  allhoug^h  the  Jiidsje  thought  that  the  eviilence 
of  two  witnesses  was  inadmissible  ajjainst  the  prisoner 
as  beinjf  the  evidence  of  accomplices,  yet  he  did  not 
think'the  evidence  in  the  case  lejjallv  sutticient  to  justify 
the  conviction  of  the  prisoner,  the  ffisjh  Court  declined 
to  interfere  under  Section  404,  Cmle  of  Criminal 
Procedure,  considerinjf  that  the  question  of  admissibi- 
lity was  a  quite  different  matter  from  that  of  credibility. 

Baytey,  J , — In  this  case  we  see  no  reason 
to  interfere  under  the  extraordinary  powers 
vested  in  us  under  Section  404. 

Substantially  the  decision  of  the  Sessions 
Judge  is  that,  looking  to  the  indejicndent 
evidence  in  the  case  irresj)eciive  of  the  evi- 
dence of  the  two  persons  previously  convict- 
ed, he  did  not  think  the  evidence  legally 
sufllcient  to  justify  the  conviction  of  the 
prisoner.  It  is  true  the  Judge  says  that  the 
evidence  of  those  two  persons  is  inadmis- 
sible as  that  of  accomplices  against  the  pri- 
soner in  this  case,  and,  were  it  necessary 
for  us  to  go  into  the  question  as  to  whether 
those  two  persons  were  competent  witnesses 
in  the  case,  probabl)  we  would  have  thought 
that  they  were.  But  the  question  of  credi 
bility  due  to  the  evidence  of  those  tsvo 
witnesses  is  a  quite  diffeVent  matter  in  a 
motion  under  Section  404 ;  and  as  the  Judge 
is  of  opinion  that  the  evidence  on  the  record 
is  not  sufficient  to  convict  ihe  prisoner,  and 
has,  therefore,  acquitted  him,  we  see  no 
reason  to  interfere. with  that  order  under  the 
extraordinary  powers  of  revision  given  us 
by  Section  404. 

We  accordingly  reject  the  application. 


The  1 8th  May  1872. 

Present : 

The  Ifon'hle  H.  V.  Baylcy  and  Dwarkanalh 

Mitter,  Judges, 

Procedure— Land-dispute. 

Reference  to  the  High  Court,  under  Seetinn  .^j^ 
of  tJie  Code  ff  Criminal  Procedure,  t)y  tJie 
Sessions  Judge  of  the  2^-Pergunnahs. 

Mukhoda  Dossee,  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for  Appellant, 

A  Maj^lstrateislxjund,  before  attachinj4  the  property  in 
dispute,  to  take  evidence  for  the  purpose  of  abcertaininjf 


whg  wa<«  in  actual  possession  of  the  subject  pff 
pute,  and  to  record  his  grounds  for  being  saiK&i 
breach  of  the  peace  was  likely  to  occur. 


Reference. — I  consider  that  the  <. 
ment  Magistf^te's  proceedings  should  be 
aside,  because  he  has  attached  the 
in  dispute  without  having  taken  the  tronhie 
ascertain  who  was  in  possession  of  tbe 
ject  of  dispute.  In  his  explanatjcm  dvi 
Cantonment  Magistrate  refers  me  to  atl«fc», 
case.  That  case  does  not  help  me.  In  t 
Chundermonee  Dossee  charged  Bidhoomoace 
Dossee  and  Banee  Bhutlacharj  with  criHH 
nal  misappropriation  of  some  bricks  fromber  ^ 
courtyard.  The  Magistrate  dismissed  tka 
case,  with  the  remark  that  it  was  oneforite 
Civil,  and  not  for  a  Criminal,  Court.  On  ik 
same  date,  he  instituted  the  present  proccd- 
ings.  1 1  is  order  contains  no  grounds  for  fe 
being  satisfied  that  a  breach  of  the  pcia 
was  likely  to  occur,  and  the  order  and  tk 
proceedings  conse(]uenl  thereon  appear  to  at 
ill-considered  and  fit  to  be  quashed. 

The  subject  of  dispute  appears  to  be  tbc 
possession  of  some  loose  bricks.  Triflings 
the  value  of  the  properly  is,  the  pleader  &f  \ 
the  petitioner  urges  that  his  client  is,  by  the  " 
Magistrate's  order,  unjustly  driven  to  ibc 
Civil  Court,  whereas,  if  he  had  made  proper 
enquiries,  he  would  have  found  that  posses-  I 
sion  was  with  the  petitioner.  And  as  i  con- 
sider that  the  Magistrate's  order  has  the 
effect  represented  and  complained  of,  andllai 
it  was  passed  irregularly  and  on  insulficicfit 
grounds,  I  refer  the  case  for  the  Conrt*$ 
consideration,  with  the  suggestion  that  the 
order  should  be  quashed. 

Judgment  of  ihe  High  Court. 

Bay  lew  J. — We  concur  in  the  view  taken 
by  the  Sessions  Judge. 

It  ^\^ls  the  duly  of  the  Magistrate  to  take 
evidence,  and  fully  to  enquire  into  the  fact  of 
actual  possession,  and  to  decide  the  case  upon 
a  finding  on  that  fact.  It  has  also  to  be  seen 
under  Section  318  whether  on  the  evidence 
there  is  any  likelihood  of  a  breach  of  ihe 
peace.  This  was  not  done  by  the  Magis- 
trate. Flirlher,  it  is  not  clearlv  shown  to 
the  property  was  immoveable.  On  the  con- 
trary, it  appears  from  the  Sessions  Judge's 
letter  that  the  property  was  loose  bricKS.  and, 
therefore,  moveable  property. 

We  concur  in  the  Sessions  Judge's  view 
that  the  proceedings  of  the  Magistrate  should 
be  quashed,  and  they  are  quashed  accord- 
ingly. 
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The  2oth  May  1872.  who  would  not  attend  Court  upon  his  request, 

to  produce  iheir  books,  by,  which  he  could 
Present :  conclusivelv  prove  that  the  money  had  been 

The  Ilonbic  H..  V.  Ravlev  and  Dvv^rka-  fe^'^   ^cqmx^A   by  him.     The   Assistant 

nath  Mitter.  yudges.  '  Magistrate  rejected  this  application. 

•^      ^  rrom  this  order  of  rejection  the  petitioner 

tode  of  Criminal  Procedure,  Section  131— Claim  appealed  to  the  ^lagistratc  of  Monghyr  on 

Mbo    property  under  seizure  —  Summoning   of  the  17th  February    1872.      The  MagiUrate 

witnesses  (named  by  claimant).  dismissed  the  appeal  on  the  2nd  March  1872. 

fS^ference   io   the   High   Court,    under   Sec-        ^"  ^^®    '9^*^    February    1872,  while  the 

^ion    434   of  the   Code  0/  Criminal  Pro-  ^  apPeal  was  pending,  the  Assistant  Magistrate 

cedure,   by  the  Officiating  Sessions  Judi^e    ordered  that  the  application  of  the  petitioner 

0/  Bhaiigulpore,  "      ^9^   a   refund    of   the    money   be    rejected. 

The    Assistant    Magistrate's   order   was  as 
Sookhan  Sahoo,  Petitioner,  follows  : — 

^.^^^^^  *'Sukhan  Sahoo,  petitioner,  presenlin  Court, 

says  he  has  not  been  able  to  bring  the  evi- 

Government,  Opposite  Party.  dence  he  said  he  would  bring.      Such  being 

„  ^.  .  ,       J    -.u  4U  .1.  r.  r    _.  •  '  ^^^  ^^s^»  ^^^  ^^s  not  proved  his  claim,  and  his 

Petitioner  was  charsred  with  the  theft  of  certain  money    '..^fir.^p^  ;«  j:«^:„,.^j  '» 
found  in  his  house,  and  acquitted.  Proclamation  having    P^JlJ^^"  ^.  (llSmigseO. 
been  made  for  claimants  to  come  in  and  claim  the  pro-  1  he    Mai^istrate  dismissed    the   appeal   On 

ferty,  no  one  appeared,  whereupon  petitioner  preferred     the    2nd    March     I872.     His    Order    waS    aS 
IS  claim,  and  asked  the  Assistant  Magistrate  to  summon     f^^il^, ... 

certain  witnesses,  but  the  Assistant  Magistrate  refused     iO**Oa\S  . 

to  do  so,  and  disallowed  his  claim,  the  Magistrate,  on         '*  In  a  case  in  which  Certain  propertv  had 

:appeal,  declining  to  interfere.  On  reference  by  the  Judge,     beenf  Orwarded  tO  the  Sub-dlvlsional  Officer 
trie  High  Court  held  that  the  Assistant  Magistrate  was       ^n  -jo^*  /^jr 

iBOund  to  summon  the  %vitncsses  named  by  the  petitioner,     at    13egOOSUrai    Under    bection    I30,    CodC    of 

set  aside  that  officer's  order,  and  directed  him  to  dispose    Criminal  Procedure,  and  proclamation  had 
of  the  case  after  taking  due  steps  for  securing  the  at-    been  issued  Under  Section   \x\    followinff, 

tendance  or  the  witnesses  in  question.  i-         .     .1  .      r  t  . 

applicant,  the  party  from  whose  possession 

An    information   of   the  theft   of  certain  the  property  had  been  originally  obtained, 

properly  and  money  was  lodged  with   the  sought  to  establish  his  claim  thereto.      The 

police  at  Begoosurai,  but  against  nobody  by  proceedings  were,  it  may  be  presumed,  such 

name.  as,  although  not  clearly  detailed,  are  assumed 

On  a  search  by  the  police,  a  sum  of  money  to  be  held  under  Section  132.      In  course  of 

amounting  to  Rs.  40S-8  was  found  in  the  ihese  proceedings,  petitioner  applied  to  the 

house  of  the  petitioner.  Assistant  Magistrate  to  serve  summonses  upon 

The  police  forwarded  the  money  to  the  ',  certain  persons  whose  evidence  was  neces- 

Deputy  Magistrate  of  Begoosurai,   and  the  sary  for  him  to  prove  his  claim,  but  who 

petitioner  was  charged  with  theft ;  but,  the  declined  to  attend  Court  upon  his  request. 

charge  not  being  proved  against  him,  he  was  This  applicaton  of  petitioner  was  rejected, 

acquitted.  and  he  therefore  now  applies  to  this  office, 

He  then  applied  on  the  2ist  July  1871  to  concluding  wkh  the  prayer  that,  after  peru- 

the  Deputy  Magistrate  for  a  refund  of  the  sal  of  the  proceedings,  &c.,  the  property  may 

money.    Upon  this,  he  ordered  a  proclama-  be  restored  to  him.  The  case  is  somewhat 

tion  to  be  issued  under  Section  131,  Code  of  pecufiar.      As    regards    the   refusal   of   the 

Criminal  Procedure.     From  this  order  the  Assistant  Magistrate  to  summon  witnesses, 

petitioner  appealed  to  the  Sessions  Judge,  I  think  the  course  followed,  although  likely 

who  dismissed  the  appeal  on  the  9th  Decem-  enough  to  be  attended  with  hardship,  was 

her  1871.     Nobody  coming  forward  to  claim  correct,  as  I  do  not  see  any  provision  in 

the  money  within  the  prescribed  time,  the  ,  the  Code  of  Criminal  Procedure  authorizing 

petitioner  again  applied  on  the  26th  January  the  issue  of  summons  upon  >vitnesses  in  such 

1872  for  the  money,  and  the  Assistant  Magis-  a  case  :  and  no  officer  is  required  to  issue  a 

trate  called   upon  him  under  Section    132,  process  which  the  parties  requisitioned  are 

Code  of  Criminal  Procedtire,  to  show  that  the  1  not  bound  to  obey.     As  to  the  general  ques- 

money  bad  been  legally  acquired  by  him.  tion  of   the   restoration   of   the   property  to 

The  deposition  of  the  petitioner  and  his  wit-  petitioner,  I  hold  that  the  matter  is  one  over 

nesses  was  taken,  and  the  petitioner  applied  which  this  office  can  exercise  no  interference. 

to  the  Assistant    Magistrate   on    the     16th  I   consider  that  the  most  doubtful  step  in 

February  1872  to  summon  certain /I//// <z/'«//j,  the  proceedings  wag  the  first  one,  m.,  the 
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declaration  (by  issue  of  proclamation)  that  the 
property,  obtained  as  it  had  been  by  the 
police  in  this  particular  case,  was  to  be  dealt 
with  as  '  suspected  property  *  under  the  pro- 
visions of  Section  130;  but  against  such 
order  an  appeal  was  preferred  (under  what- 
ever procedure  I  cannot  understand)  to  the 
Sessions  Judge,  by  whom,  however,  no  inter- 
ference with  the  order  was  exercised.  At 
the  present  moment,  it  is  obvious  that  peti- 
tioner has  failed  to  prove  to  the  Assistant 
Magistrate  under  Section  1.32  that  the  pro- 
perty was  legally  acquired  by  him,  and  no 
order  can  be  made  by  this  office  in  the  matter. 
Application  rejected." 

The  Sessions  Judge  recommended  that  the 
orders  of  the  Lower  Courts  should  be  re- 
versed upon  the  following  grounds : — 

*'  ]  consider  the  Assistant  Magistrate's 
order,  dated  the  i^th  February  1872,  was 
wrong  in  not  summoning  the  witnesses,  and 
giving  the  petitioner  every  opportunity  of 
proving  that  the  money  had  been  honestly 
come  bv.  Without  such  evidence  his  order 
refusing  the  refund  of  the  money  was  made 
on  insufficient  grounds.  I  consider  the 
Magistrate  was  wrong,  ist,  in  holding  that  he 
had  no  power  to  interfere.  I'he  petitioner 
had  been  tried,  the  trial  was  concluded,  the 
order  for  the  disposal  of  the  property,  as  far 
as  petitioner  was  concerned,  had  been  passed, 
and  the  Magistrate,  as  the  appellate  authority, 
had  the  power  under  Section  132B,  Act 
VIII.  of  1869,  to  modify,  alter,  or  annul 
that  order.  I  also  hold  the  Magistrate  was 
wrong  in  saying  that  the  Criminal  Court 
has  no  power  to  summon  witnesses  in  mis- 
cellaneous enquiries  of  this  sort.  If  the 
Act,  as  it  does,  empowers  the  Criminal 
Court  to  try  claims  under  Sections  130 
and  131,  Act  VIII.  of  1869,  it  gives  him  at 
the  same  time  authority  to  summon  witnesses. 
The  enquiry  under  Section  131,  Act  VIM. 
of  1869,  is  a  Miscellaneous  Criminal  Case, 
to  which  the  procedure  of  the  Cocle  of 
Criminal  Procedure  may,  under  Section  444, 
Criminal  Procedure  Code,  be  applied.  The 
case, appears  to  be  a  hard  one.  It  is  not 
apparent  what  was  petitioner's  connection 
with  the  factorv  from  which  the  monev 
was  stolen,  but  the  question  was  whether  he 
stole  it  or  not.  He  was  tried  on  this  charge 
(the  factory  prosecuting),  and  was  acquitted. 
Though  the  suspicion  was  that  he  had 
stolen  from  the  factory,  and  nowhere  else, 
yet,  on  the  case  being  dismissed,  other  claim- 
ants were  invited  under  Section  130,  Act 
VIII.  of  1869,  to  appear  and  claim  the  pro- 
•  perty ;  and  when  none  appear,  the  petitioner 


prefers  his  claim,  and  attempts  to  proves: 
the  Assistant  Magi.-trate  refuses  to  so 
his  witnesses,  and  disallows  his  claim,  axid 
Magistrate,  when  appealed  to,  refuses  10 
fere.     I   question  the  Assistant  M 
right  in  the  first  instance  to  ret  aid  tbe 
perty  after  petitioner^  acquittal :  bat  ha 
retained  it  on  suspicion,  and  having  had 
course  to  Section  132,  he  is  bound  to 
petitioner  by  summoning  the  evidence  hcfaa 
cited  to  prove  that  the  money   was  l^aihp 
acquired  by  him." 

The  judgment   of  Ihe   High    C<mri  Siff 
delivered  bv  — 

Bay  ley,  y, — We  think  the  Sessions  Joc*^ 
is  right  in  holding- that  the  Assistant  Ma|^ 
trate  was  bound  to  summon  the  witnesses: 
named  by  the  petitioner. 

The  order  of  the  Assistant  Ma^arafc 
refusing  the  petitioners  application  is  :bei»' 
fore  set  aside,  and  that  officer  is  hcnAjr^ 
directed  to  dispose  of  the  case,  after  ia1ot|, 
due  steps  for  securing  the  attendance  of  ibc 
witnesses  above  referred  to  according  to  Iw 


The  29th  May  1872.  * 

Present :  \ 

The  Hon'ble  H.  V.  Bavlev  and  Dwarkaiudi 

Milter,  Judges,  ! 

Code  of  Criminal  Procedure,  Section  zi^ 
Award  of  compensation—Theft  or  rotbeiy- 
Criminal  force. 

Reference  to  the  High  Court,  under  Hfiti^ 
434  ^f  fhe  Code  of  Criminal  Pnxfdurr,  h 
the  Officiating  Magistrate  of  Backer gun^(. 

(junamanee 

versus 

Haree  Datta 

An  award  of  compensation  under  Section  270,  Code  of 
Criminal  Procedure,  was  set  aside  as  illegal  in  a  case  o( 
criminal  force  and  theft  or  robbery,  because  the  cbar^ 
was  in  part  one  of  theft  or  robbery,  which  did  not  come 
under  Chapter  XV.,  and  because  criminal  force  really 
was  used  to  the  complainant. 

Reference. — Gunamanee,  the  prosecutrix, 
was  seen  to  enter  an  empty  house  at  3  or 
4  A.M.,  under  rather  suspicious  circum- 
stances, and  was  brought  out  from  thence 
.  by  the  accused  and  another,  and  let  go  when 
it  was  discovered  that  she  was  a  woman.  On 
the  same  day  she  prosecuted  the  accused  for 
criminal  force  and  for  theft  or  robbery  of 
Rs.  2. 

After  examining  witnesses,  the  Deputy 
Magistrate  dismissed  the  case  as  false  and 
frivolous,  and  awarded  the  accused  Rs.  8 
as  compensation  under  Section  z'jo, 
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It  appears  to  me  that  the  award  of  com- 
pensation is  illegal,  isi,  because  the 
charge  was  in  part  one  of  theft  or  robbery, 
niiich  does  not  come  under  Chapter  XV.: 
j»/,  because  criminal  force  really  was 
used  to  the  complainant.  I'he  house  in 
which  she  was  found  did  not  belong  to  the 
prisoner,  and  he  had  no  legal  right  to  bring 
her  ojut  of  it,  although  his  proceedings  were 
excusable  on  account  of  the  suspicious  nature 
of  complainant's  movements  and  of  the  fre- 
quency of  fires  in  Burrisaul. 

But  it  accused  was  to  be  excused  for 
dragging  out  complainant,  the  latter  was 
surely  also  to  be  excused  for  complaining. 
She  really  was  doing  no  harm ;  and  as  she 
felt  herself  to  be  innocent,  and  to  have  been 
rather  ignominiously  dragged  out  to  the 
public  road,  it  was  but  natural  that  she 
should  complain.  To  sum  up,  the  Deputy 
Magistrate  has  awarded  compensation  either 
for  a  charge  which,  though  false,  was  not 
frivolous,  or  he  has  awarded  compensation 
for  a  charge  which,  though  petty,  was  true, 
and  not,  I  think,  either  frivolous  or  vexa- 
tious. 

1  have,  therefore,  the  honor  to  recommend 
that  the  award  of  compensation  should  be 
5»et  aside. 

Judgment  of  the  High  Court. 

Bayley,  J. — We  are,  with  the  Magistrate, 
of  opinion  that  the  order  for  compensation 
in  this  case  should  be  set  aside. 

We  «iet  it  aside  accordingly. 


The  3rd  June  1872. 
Present  : 

The  Ilon'ble  F:  B.  iCemp  and  F.  A.  Glover, 

Judges. 

Code  of  Criminal  Procedure,  Section  434— Power 
of  High  Court— Credibility  of  witnesses. 

Reference  to  the  High  Court,  under  Sec- 
tion 434  of  the  Code  of  Criminal  Pro- 
cedure, by  the  Sessions  Judge  of  Sylhet. 

Shaik  Oodla  and  others 

versus 

Barkat  and  others. 

Section  434,  Code  of  Criminal  Procedure,  pives  the 
High  Court  no  power  to  interfere  in  a  case  where  the 
difference  of  opinion  between  the  Magistrate  and  the 
Judge  is  as  to  the  credibility  of  certain  witnesses.  The 
Magistrate's  order  may  be  an  improper  one,  but  it  was 
passed  upon  le^^ally  sufficient  evidence,  and  cannot  be 
termed  illeg'al. 


Glover,  J, — Thk  Sessions  Judge  has  refer- 
red the  cases  of  these  fifteen  persons,  who, 
being  punished  with  a  fine  of  25  rupees  or 
imprisonment  in  default,  had  no  right  of 
appeal,  with  a  view  to  having  the  sentence 
passed  against  them  by  the  Magistrate  quashed 
under  Section  434  of  the  Code  of  Criminal 
Procedure. 

Now,  this  Section  provides  that  the  Court 
may,  on  finding  any  sentence  illegal,  or  any 
proceedings  irregular,  interfere  and  quash 
such  sentence  or  proceedings.  But,  in  this 
case,  the  difference  between  the  Magistrate 
and  the  Sessions  Judge  is  as  to  the  credibility 
of  certam  witnesses.  The  Magistrate  believes 
them  ;  the  Judge  disbelieves  them.  There  is 
no  point  of  law  involved.  The  Judge  does 
not  say  that  the  convction  would  be  bad  in 
law,  even  if  the  witnesses  were  believed,  but 
that  the  witnesses  were  not  to  be  believed. 

Section  434  gives  this  Court  no  power  to 
interfere  in  such  cases.  The  Magistrate's 
order  may  be  an  improper  one,  but  it  was 
passed  upon  legally  sufiicient  evidence,  and 
cannot  be  termed  illegal. 

The  papers  are  returned. 


The  3rd  June  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Weights  and  measures— Fraudulently  using 
false  instmments  for  weif^bing— Penal  Code, 
Section  264— Evidence  of  mtention. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  East  Burdivan. 

Government  7'ersus  Kangalee  Muduk 
and  others. 

Intention  Is  an  essential  part  of  the  offence  of  fraudu- 
lently using  false  instruments  for  weighing;  and,  in  the 
absence  of  any  evidence  of  such  intention  in  this  case, 
the  Court  quashed  the  conviction,  .and  directed  the 
return  of  the  fines. 

Kemp,  J, — We  concur  in  the  view  taken 
by  the  Judge.  We  do  not  think  that  there 
is  any  evidence  of  an  intention  (an  essential 
part  of  the  offence)  upon  the  part  of  the 
accused  to  fraudulently  use  false  instruments 
for  weighing.  The  scales  used  in  markets 
in  the  mofussil  are  of  the  very  rudest  con- 
struction, and  are  seldom  equally  balanced. 
Such  defects  are  generally  visible  to  a  pur- 
chaser, and  the  scales  are  made  to  balance  by 
putting  some  substance,  generally  a  piece  of 
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earth  or  a  stone,  into  the  Hghter  scale.  In 
the  absence  of  any  evidence  of  an  intention 
to  use  the  scales  fraudulently,  we  quash  the 
conviction,  and  direct  the  return  of  the  fines. 


The  4th  June  1872. 

Present : 

The  Hon'ble  ¥,  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Abetment  of  theft  and  amendment  of  charg^e — 
New  trial— Jurisdiction— Hurt— Extortion- 
Penal  Code,  Sections  333,  337,  and  384— 
Code  of  Criminal  Procedure,  Sections  404 
and  426. 

Criminal  Miscellaneous  Cases  A'<?J.  Sy 
and  88  of  1872, 

Tarinee  Prosaud  Banerjee  and  another, 

Petitioners, 

Baboo  Doorga  Mohun  Dass  for  the 
Petitioners, 

The  carrylngf-off  of  certain  buffaloes  belon^nfr  to 
the  complainant  by  order  of  the  accused,  and  the  reten- 
tion of  them  in  the  custody  of  the  tatter's  servant,  were 
held  to  amount  to  an  abetment  of  theft  as  defined  in  the 
Penal  Code. 

The  objection  that  the  Sessions  Judge  was  not  justified 
in  amendmgf  the  charji^e  after  the  case  had  been  decfded, 
but  that  he  should  have,  if  he  thought  a  further  charge 
necessary,  directed  a  new  trial,  was  overruled  as  coming 
clearly  within  the  purview  of  Section  4:6,  Code  of  Cri- 
minal  Procedure,  there  being  no  contention  that  the 
accused  had  been  in  any  way  prejudiced,  or  that  the 
punishment  awarded  for  tne  theft  by  the  Joint  Magistrate 
was  more  than  could  have  been  awarded  for  abetment 
of  that  offence. 

Where  a  person  scourged  another  with  nettles  in  order 
to  extract  property  from  the  sufferer,  and  the  Magistrate 
tried  the  case  as  one  of  hurt  (under  Section  323,  Penal 
Code)  and  extortion  (Section  3S4),  although  the  accused 
ought  to  have  been  charged  under  Section  327,  and  tried 
by  the  Court  of  Session,  the  High  Court  declined  to 
interfere  under  Section  404,  Code  of  Criminal  Procedure, 
and  directed  a  new  trial,  believing  that  substantial  jus- 
tice had  been  done  in  the  case. 

Glover,  J, — These  cases  were  called  up 
under  Section  404,  Code  of  Criminal  Proce- 
dure, on  the  petition  of  Tarinee  Prosaud  Ba- 
nerjee. 

The  prisoner  was  convicted  by  the  Joint 
Magistrate  of  Beerbhoom  on  the  27th  Janu- 
ary 1872  :  (i)  of  abetment  of  theft  under 
Sections  379  and  109,  Penal  Code,  and  (2)  on 
the  31st  January  1872  of  committing  hurt 
(Section  323)  and  extortion  (Section  384). 

The  Sessions  Judge,  on  the  26th  February 
1872,  confirmed  the  Joint  Magistrate's  orders, 
merely  altering  the  conviction  of  hurt  to 
abetment  of  that  offence  (Sections  323 
and  109). 

Baboo  Doorga  Mohun  Dass  contends,  with 
reference  to  the  first  case,  that  the  evidence 


does  not  support  a  charge  of  abetmest  d 
theft.  What  has  been  proved,  in  the 
of  both  Courts  below,  is  that  certain 
loes  belonging  to  the  complainant 
ried  of!  by  order  of  the  accused. 
Prosaud,  and  were  retained  in  the  custodj  d 
his  servant. 

This  would  undoubtedly  be  abetmei^  ft 
what  is  ''  theft,"  as  defined  in  the  Penal  Qo&tl 
In  a  very  similar  case,  (^ueen  rrrsus  Mada 
chowkidar,^  decided  by  three  Judges,  it 
held  that  a  thinl  parly  taking  away  a 
from  its  owner  without  consent  for  the  pm^] 
pose  of  liquidating  that  owner's  debi 
guilty  of  theft ;  and  it  follows  that  the 
ordering  such  taking  would  be  g'uilcr  td 
ment  of  theft.  There  seems  to  be  no  cmr 
of  law  in  the  Sessions  Judge's  proc 
that  would  warrant  this  Court's  incerfercaoej 
under  Section  404  of  the  Procedure  Code. 

In  the  other  case  it  is  objected,  Jfrsf.  ±A 
the  Sessions  Judge  was  not  justified  in  amend- 
ing the  charge  after  the  case  had  been  (b- 
cided.  He  should,  if  he  thought  a  fuitber 
charge  necessan-,  have  directed  a  new  trial 
And,  secottdlv,  that  the  evidence,  if  it  pro\^ 
anything  at  all,  proved  an  offence  cominf 
under  Section  327  of  the  Penal  Code,  as 
offence  triable  by  the  Court  of  Session,  and 
not  by  the  Magistrate,  and  that  the  latter, 
therefore,  had  no  jurisdiction. 

The  first  objection  seems  to  come  clearhr 
within  the  purview  of  Section  426  of  the 
Procedure  Code,  which  rules  that  no  fiDdin;. 
of  a  Court  of  competent  jurisdiction  shall  be 
reversed  or  altered  on  revision  on  account  of 
any  error  or  defect  in  the  charge,  kc,  unlea 
the  accused  person  has  been  awarded  more 
punishment  than  could  have  been  given  icg 
the  offence  of  which  he  ought  to  have  been 
found  guilty,  or  unless  the  accused  has  been 
prejudiced.  Now,  it  i#  not  contended  that 
he  has  been  in  any  way  prejudiced,  and  the 
punishment  awarded  for  the  theft  by  ihe 
Joint  Magistrate  is  not  more  than  could  have 
been  awarded  for  abetment  of  that  offence. 
The  accused  had  a  fair  trial,  and  no  harm 
has  been  done  him  by  the  Magistrate's  error. 

With  regard  to  the  2nd  objection,  it  is 
argued  that,  where  a  particular  Section  of 
the  law  provides  for  the  offence  committed,  it 
is  illegal  to  break  up  the  offence,  as  it  were, 
into  two  separate  parts  to  which  other  Sec- 
tions of  the  Code  will  apply,  and  so  change 
the  jurisdiction.  That  the  offence  which  the 
Lower  Courts  held  to  be  proved  is  torture,  by 
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of  Stinging  nettles,  the  effect  of  which 
to  extort  property,  viz.,  Rs.  6  and  a  cow 
the  sufferer,  which  would  properly 
^vne  under  Section  327,  Penal  Code,  and 
^»aJt  the  Magistrate  could  not  make  it  up  of 
^be  two  separate  offences  of  causing  hurt  and 
extortion,  the  less  so  as  Section  .383  only 
pon templates  the  fear  of  injury,  whereas  in 
|b]s  case  the  injury,  m.,  scourging  with 
nettles,  was  completed. 

L       There  can  be  no  doubt,  we  think,  looking 
the  evidence  and  to  the  findings  thereon, 
the  accused  ought  to  have  been  charged 
der  Section  327,  Penal  Code,  and  to  have 
ci>een   tried  by  the  Court  of  Session  [vide 
;  Schedule,  Cr.  Pro.  Code).     The  question  is, 
> "Whether  we  ought  to  interfere  under  Section 
Sj4.04  of  the  Procedure  Code,  and  direct  a 
•Tiew  trial.     The  objection  was  never  taken 
in  the  Court  below,  and  there  is  no  question 
ihat  the  accused  has  had  in  every  respect  a 
\  fair  trial.     It  is  urged  that  he  has  been  pre- 
judiced, inasmuch  as,  if  the  case  had  been 
tried  by  the  Court  of  Session,  and  the  ac- 
cused had  been  convicted,  he  would  have 
I    had  an  appeal  on  the  facts  to  this  Court. 
,    >ro  doubt,  this  would  have  been  so ;  but  are 
^ '  we  to  say  that,  in  our  judgment,  the  accused 
.    has  been  prejudiced  by  the  mistake?    He 
has  had  two  trials,  the  Appellate  Court  being 
presided  over  by  a  particularly  careful  and 
experienced  Judge,   and   we  ought  not  to 
assume  that,  in  ihe  event  of  this  Judge  com- 
-  mitting  the  accused  on  trial  at  the  Session, 
;"   this  Court  would,  on  appeal,  acquit  him  on 
"    the  evidence.     This  Court  has  declined  to 
interfere  in  similar  cases,  where,  although 
there  were  technical  errors  jn  the  proceed- 
ings, it  was  believed  that  substantial  justice 
had  been  done.     We  have  read  the  evidence 
in  this  case  in  order  to  assure  ourselves  of 
this  fact,  and  we  see  no  reason  to  discredit  it. 
We  are  of  opinion  that  in  neither  of  these 
cases  is  this  Court's  interference  necessary, 
and  we,  therefore,  reject  both  applications. 


(Jueen 


versus 


Shookhoo  Aurut,  Appellant, 

Where  a  woman  was  convicted  of  marrying  a  second 
time  during  her  first  husband's  lifetime,  the  High  Court, 
while  thinking  it  not  necessary  to  reduce  the  punish- 
ment passed  by  the  Sessions  J  ud^e,  observed  that,  taking 
the  circumstances  of  the  case  into  consideration,  the 
extreme  youth  of  the  accused,  and  the  influence  she  was, 
no  doubt,  subjected  to,  a  nominal  punishment  would  have 
sufficed. 

I  HAVE  no  doubt  that  the  prisoner,  has  been 
rightly  convicted.  The  only  possible  de- 
fence was  that  her  first  husband  had  not 
been  heard  of  for  seven  years,  although  search 
had  been  made  for  him.  She  altogether 
failed  to  prove  this,  and  it  seems  clear  from 
the  evidence  that  Panchoo  remained  in  his 
own  village  after  his  wife  had  left  him  to 
return  to  her  father's  house. 

At  the  same  time,  taking  all  the  circum- 
stances of  the  case  into  consideration,  the 
extreme  youth  of  the  accused,  and  the  influ- 
ence she  was,  no  doubt,  subjected  to,  I  should 
have,  had  the  case  been  tried  by  me,  passed 
a  nominal  sentence  only.  I  do  not,  however, 
think  it  necessary  to  shorten  the  term  imposed 
by  the  Sessions  Judge,  viz.y  six  months. 


The  6ih  June  1872. 


Present  : 


The  5ih  June  1872. 

Present  : 

The  Hon'hle  F.  A.  Glover,  Judge, 

Marriag^e — Wife  marrying  second  time 
(during  husband's  hfetixne). 

Committed  by  the  Deputy  Magistrate^  and 
tried  by  the  Sessions  Judge  0/  Rajshahye, 
on  a  charge  of  marrying  a  second  time 
^during  the  lifetime  of  her  husband. 


The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 


Fine   (Commutation  of,  to  imprisonment) — Act 
XXIII.  of  i860,  Section  3. 

Reference  to  the  High  Court,  under  Section  4^4 
of  the  Code  of  Criminal  Procedure^  by  ihe 
Officiating  Magistrate  of  Hooghly, 

In  re  Sajjewan  Mahatoo. 

According  to  Section  3,  Act  XXUI.  of  i860,  a  fine  of 
Rs.  180  cannot  be  commuted  to  imprisonment  for  a 
longer  term  than  four  months. 

Glover,  7.— By  Section  3,  Act  XXIII.  of 
i860,  a  fine  under  200  rupees  is  commutabie 
to  imprisonment  for  four  months.  The  fine 
in  this  case  was  Rs.  180  ;  therefore  the  term 
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of  imprisonment  cannot  he  longer  than  four 
months.  The  Deputy  Magistrate's  order  is 
modified  accordingly. 


The  6th  June  1872. 

'Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  (ilover, 

Judges, 

Acquittal—Discharge— Second  trial. 

Reference  to  the  High  Court,  under  Section 
434  ^^f  ^^^^  ^^^^^  ^f  CrimUial  Procedure,  ly 
the  Sessions  Judge  of  Sylhet. 

Ramjoy  Surmah  and  others 

versus 

-Mirza  Ali. 

Baboo  yuggodanufid  MooJierjee^  Jtmior 
Government  Pleader,  for  Prosecution. 

The  order  for  the  release  of  the  accused  as  nirdosh 
(gfuiltless)  was  held  to  be  an  acquittal,  and  not  a  dis- 
charg-e,  and  therefore  to  have  exempted  them  from  a 
second  trial  for  the  same  offence. 

Glover,  J, — After  hearing  the  Junior 
Government  Pleader  in  support  of  the  ^la- 
gistrate's  order,  we  agree  with  the  Sessions 
Judge  in  thinking  that  the  accused  were 
acquitted  by  the  Deputy  Magistrate,  and  not 
merely  discharged.  Xo  doubt,  that  officer 
refers  to  Section  250  of  the  Criminal  Proce- 
dure Code,  but  it  seems  clear  that  he  did  so 
under  a  mistake,  for  he  had  previously  taken 
the  defence  of  the  accused,  and  had  examined 
witnesses  in  sup])ort  of  it. 

After  doing  so,  he  recorded  an  opinion 
that  the  accused  were  to  be  released  as 
''nirdosh,"  in  other  words,  ''guiltless.'' 

It  appears  to  us  that  this  was  a  full  acquit- 
tal after  hearing  evidence  on  both  sides,  and 
not  a  simple  discharge  under  Section  250. 

And,  this  being  so,  the  accused  ought  not 
to  have  been  pui  upon  their  tiial  a  second 
time  for  the  same  offence.  The  IMagisirate's 
order,  directing  such  trial  to  be  held,  is 
therefore  set  aside. 


The  7th  Jane  1872. 
Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover 

Judges, 

Mischief— Taking  complainant's  Cr<^. 

Reference  to  the  High  Court,  under  Section 
434  ^f  ^^^  ^ '^''^^  *^^  Criminal  Procedure^ 
by  the  Officiating  Magistrate  of  Tipperah, 

Mahomed  Foyaz 

versus 

Khan  Mahomed. 

A  conviction  for  mischief  was  quashed  in  a  case  wltrr« 
it  appeared  that  the  complainant  had  formerly  destroycil 
acropbelnngingf  to  the  accused,  and  the  latter,  lostrad 
of  complaining  at  once,  merely  bided  his  time,  and  then 
took  the  complainant's  crop. 

Reference. — The  Deputy  Magistrate, 
Baboo  Kalee  Prosad  Sein,  has  convicted 
Khan  Mahomed  0'  mischief,  and  sentenced 
him  to  pay  a  fine  of  Rs.  2. 

The  mischief  which  is  referred  to  was  the 
taking,  as  complainant^alleged,  dishonestly. 
a  crop  of  linseed,  the  right  to  which  was 
disputed. 

The  Deputy  Magistrate  explains  that  the 
complainant  had  formerly  destroyed  a  crop 
of  the  accused's,  and  that  the  latter,  instead 
of  complaining  at  once,  merely  bided  his 
time,  and  then  took  the  complainant's  linseed- 
crop. 

It  is  the  essence  of  the  offence  of  mischief 
that  the  perpetrator  must  cause  "the  de- 
''  struction  of  property,  or  such  change  in  it 
''  or  in  its  situation  as  destroys  or  diminishes 
*•  its  value  or  utility,  or  affects  it  injuriously.' 
To  cut  a  crop  that  is  grown  to  be  cut  is  not 
to  destroy  it,  or  affect  it  in  the  manner  de- 
fined  above.  The  taking  may  cause  wroni?- 
ful  loss  to  the  grower,  and  if  it  be  di-shonest. 
a  conviction  mav  be  had  for  the  theft. 
But  it  cannot  be  mischief. 

If  I  believed  a  conviction  for  theft  would 
l)e  just,  I  might  hesitate  to  refer  this  case; 
but,  from  the  Deputy  Magistrate's  own  ex- 
planation, it  is  evident  that  there  is  a  dir 
as  to  the  title  to  the  land,  and  that  the 
cused  had  reason  for  believing  that  he 
justified  in  acting  as  he  is  said  to  have  d 
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Kemp,    7.— We    think     the     (Officii  ng 

INIagistrate  has  taken  a  correct  view  of  his 

case.     The  conviction   is  quashed,  and  :hc 
fine,  if  paid,  must  be  refunded. 
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The  3rd  June  1872. 
Present  : 

T~lie  Ilon'blc  Sir  Richard  Coiieh,  A7.,  Chief 
"^Misiice,  and  the  Hon  ble  W.  Ainslie,  Judge. 

JMiscelianeoui  Criminal  Cases  A^ffs.  jo  and 

SI  0/  iSyj. 

Qode  of  Criminal  Procedure,  Sections  288  and 
318— Recog^nizances  (by  manager  as  well  as 
proprietor  of  the  indigo-factorj) — Evidence 
under  Section  288  (Statements  of^both  parties) 
— Order  (under  both  Sections)— '*  Actual 
possession  "  in  Section  318  (Meaning  of). 

J.  D.  Sutherland  and  another,  Petitioners, 

versus 

L,  Crowdy,  Opposite  Party. 

S^/r.     (r.    C.    Paul    (Af/i'iuatt'tiencraff    and 
J//-.  Walter  Sutherland  ioi  the  Petitioners. 

2Mr,  y,  T.  Woodroffe  for  the  Opj)Osite  Party. 

Where  the  manajjcr  of  an  indigo- factory  is  ol»ligcd 
to  enter  into  recognizances  to  keep  the  peace  under 
Section  2^,  Code  of  Criminal  Procedure,  tht-re  is  no 
reason,  ncr  has  the  M agfistrate  any  authority,  to  extend 
the  order  to  the  proprietor  of  the  factory  also. 

The  statements  made  by  both  the  contending  parties 
before  the  Magistrate  must  be  regarded  as  evidence 
upon  which  the  Magistrate  may  act  under  the  said 
bection,  if  he  thinks  it  sufficient,  without  taking  further 
evidence  upon  the  subject. 

There  is  no  reason  why  the  Magistrate,  if  he  i>.  satis* 
ficd  that  the  circumstances  require  it,  should  not  make 
an  order  under  Section  318  as  well  as  under  Section  2SS. 

By  actual  possession  is  meant,  not  possession  by  put- 
ting up  a  tent  upon  the  land,  nor  merely  bodily  posses- 
2»ion,  but  the  possession  ofa  master  by  his  servant,  or  the 
possession  ot  a  landlord  by  his  immediate  tenant,  /'.  r., 
ihc  person  who  pays  rent  to  him  (not,  as  in  this  case. 
the  possession  of  a  superior  landlord  to  whom  the  occu- 
pier of  the  land  did  not  pay  his  rent),  or  the  posses- 
sion of  the  person  who  has  the  property  in  the  land  by 
the  usufructuary. 

Couch.  C.  y . — In  the  first  of  these  cases 
an  application  was  made  to  tlie  Couil  10  set 
aside  an  order  which  had  been  made  bv  the 
Magistrate  of  Monghyr  under  Section  288  of 
.the  Code  of  Criminal  Procedure.  Jlie  order 
was  dated  the  6th  of  February  1872,  and 
ordered  the  applicants  liurda  Narain  and 
Sutherland  to  enter  into  recognizances  to 
keep  the  peace  for  six  months. 

It  appeared  that  Sutherland  was  the 
*  manager  for  Hurda  Narain,  and  it  was  ob- 
jected that  there  was  no  reason  for  Ilurda 
Narain  being  compelled  to  enter  into  recog- 
nizances.- Certainly,  there  does  not  seem  to 
be  any  reason  that  the  order  should  extend 
to  him,  and  we  may  say  at  once  that,  as 
regards  him,  it  is  one  which  the  Magistrate 
was  not  authorized  to  make;  and  that  por- 
tion of  it  must  be  set  aside. 


We  have  then  to  consider  the  order  as  it 
applies  to  Sutherland.  It  was  objected  by 
the  Advocate-General,  who  appeared  for 
him,  that  no  evidence  was  taken  by  the  Ma- 
gistrate, and  that  consequently  the  order  was 
not  authorized  by  the  Code  of  Criminal 
Procedure,  and  ought  to  be  set  aside. 

Now,  the  order  is  stated  by  the  Magistrate 
to  be  founded  upon  the  statements  which 
were  made  before  him  by  Sutherland,  the 
petitioner,  and  by  Crowdy,  the  opposite  party, 
boih  of  whom  had  been  summoned  to  appear 
before  him.  These  statements  must  be 
regarded  as  evidence  upon  which  the  Magis- 
trate might  act  if  he  thought  it  suflicient. 
They  were  admissions,  1  wil)  not  call  them  . 
confessions,  but  admissions  made  by  the 
parties  who  had  been  summoned  to  appear ; 
and  if  upon  their  own  statements  there 
appeared  to  be  sullicient  grounds  for  the 
order  being  made,  it  would  be  superfluous  for 
the  Magistrate  to  take  further  evidence  upon 
that  subject. 

The  Magistrate  states  that  his  order  was 
found«  d  upon  these  statements.     He  says  : 
"  It  appears  to  me  on  review  that  the  posi- 
tion of  affairs  between   the  parties  is  dis- 
tinctly  such   as   (in   the   words   of   Section 
282)  would  probably  occasion  a  '  breach  of 
the  peace.'     Mr.  Crowdy  has  not  furnished 
any  evidence  in  support  of  his  account  of 
the    matter    (a    point    dwelt    upon    by    the 
pleader  for  the  otiier  side) ;  but  this  want  is 
'  supplied  by  the  admission  of  ]\Ir.    Suther- 
land,   for  he   declares   that    he    must   have, 
the  land  on  which  Crowdy's  tent  is  pitched. 
Instead  of  having  recourse  to  law   to  seUlc 
the  dispute,  both  parties  are  face  to  face  on 
the  ground  ;  and,  after  the  statement  made 
I  by   Sutherland,    he   can   hardly  now   })lead 
;  that,   on    his   pressing    his   claims,    Crowdy 
will  be  likely  to  yield  without  recourse  to 
'  force." 

It  is  not  for  us,  as  we  often  have  to  stale 
'  in  cases  of  this  kind,  to  consider  whether  the 
'  Magi.strate  was  right  or  not  in  being  satis- 
!  fied  widi  this  evidence.  The  only  question 
.  is,  was  there  before  him  evidence  upon  which 
he  might  be  satisfied  i  We  think  that  there 
was.  If  he  came  to  the  conclusion,  upon 
the  parties  being  summoned  before  him,  and 
making  their  statements,  that  it  was  neces- 
sary for  the  preservation  of  the  peace  to 
take  a  bond  from  them,  he  had  full  authority 
to  do  so,  and  there  is  nothing  which  would 
authorize  or  justify  this  Court  in  setting 
I  aside  that  order.  So  that,  with  regard  to 
I  Sutherland,  the  order  of  the  Magistrate  will 
'  remain  in  force. 
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The  second  of  these  cases  is  also  an  appli- 
cation on  behalf  of  Sutherland  to  set  aside  an 
order  of  the  same  Magistrate,  dated  the  1 5th 
of  February,  and  made  under  Section  318  of 
the  Criminal  Procedure  Code;  and  it  was 
objected  by  the  Ad vocate-< General,  first,  that 
it  was  improper  that  an  order  should  be 
made  under  this  Section  as  well  as  an  ordtr 
under  Section  288. 

With  regard  to  this  objection,  I  see  no 
reason  that,  if  the  Magistrate  is  satisfied  that 
the  circumstances  require  it,  he  should  not 
make  an  order  under  both  Sections.  There 
may  be  cases  in  which  it  would  be  necessary 
to  do  so.  In  this  case,  if  the  Magistrate 
thought  that  the  circumstances  required  it, 
he  was  justified  in  doing  it. 

But  the  principal  question  which  was  dis- 
cussed was,  whether  the  decision  of  the  Magis- 
trate that  the  possession  of  one  of  the  plots, 
namely,  the  plot  marked  C  on  the  plan,  the 
principal  one  in  dispute,  was  to  remain  with 
Crowdy,  was  one  which  could,  in  point  of  law, 
be  supported,  or  whether  the  facts  were  not 
such  that  the  Magistrate  had  exceeded  his 
power,  or  made  an  error  for  which  this  Court 
ought  to  set  aside  his  order  ? 

Now,  the  circumstances  with  regard  to  the 
land,  the  possession  of  which  is  in  dispute, 
and  which  dispute  was  considered  by  the 
Magistrate  to  be  likely  to  lead  to  a  breach  of 
the  peace,  are  stated  in  his  finding,  which 
we  must  take  to  be  correct,  and  which  ap- 
pears to  be  supported  by  the  evidence  before 
him.  The  principal  plot  of  land  (C)  is  said 
to  have  been  up  to  the  present  time,  or, 
rather,  when  this  matter  was  before  the 
Magistrate,  cultivated  by  Poocha  Roy,  an 
Islampore  ryot,  whose  evidence  was  taken 
in  the  case,  and  he  stated  that  *'  the  land 
where  Crowdy's  tent  is  now  standing  is 
mine.  It  is  three  big  has  in  four  plots  ;"  and, 
after  giving  the  boundaries,  he  said  :  *'  I  have 
had  this  land  from  my  fathers  time,  25 
years  ago.  I  pay  rent  since  1274  to  Ram 
Churn  Bhuggut  and  Jolab  Bhuggut,  kut- 
kinadars  of  Islampore.  Before  1274  I 
paid  to  MunjhoulKootee;"  and  then  he  gave 
other  particulars  as  to  his  getting  receipts 
for  the  rent,  which  are  not  material.  The 
other  plots,  A  and  B,  appear  by  the  evidence 
to  have  been  taken  possession  of  by  Crowdy 
shortly  before  the  matter  came  before  the 
Magistrate  for  decision,  under  sub-leases 
from  ryots  of  Kumalpore,  the  sub- lease  of 
A  being  made  on  the  27th  of  January,  and 
the  sub-lease  of  B  on  the  29th  of  January. 
The  Magistrate  has  found,  and  1  think  cor- 
rectly, that  the  mere  putting  up  a  tent  by 


Crowdy  on  the  land,  which  was  what  he 
was  shown  to  have  done,  was  not  a  }>os^ebMoa 
within  Section  318;  he  says  that  the  p&-^ 
session  must  be  substantial  and  practical: 
but  then  he  holds,  upon  the  evidence.  thM, 
.as  10  A  and  B,  Crowdy  was  in  pK>>sessioii* 
having  obtained  the  sub- leases  from  tiie 
ryots,  and  having  taken  possession  under 
them,  although  a  very  short  lime  before  tke 
matter  came  before  him  for  decision. 

With  regard  to  the  plot  C,  which  is.  is 
I  understand,  the  piece  of  land  realh  in  de- 
pute between  the  parties,  the  Magijtrate 
says  that  he  accepts  the  account  which  was 
given  by  Poocha  Roy  as  being  the  correct 
facts  of  the  case,  and  upon  that  he  consid<s^ 
that  Crowdy  was  in  possession  :  and  mack 
an  order  that  he  should  be  retained  in  it. 

Now,  there  appear  to  have  been  several 
decisions  of  this  Court  which  it  is  necessarr 
to  notice.  In  the  5ih  Weekly  Reporter, 
page  14,  Criminal  Rulings,  a  question  of  tl^ 
kind  came  before  a  Court  composed  of  three 
Judges,  and  Mr.  Justice  Phear  said  (Mr. 
Justice  Glover  having  previously  given  bii 
judgment) :  **  Had  it  not  been  for  the  strooghr 
expressed  opinion  of  Mr.  Justice  Gtover. 
I  certainly  should  have  been  dispK)sed  to 
think  that  the  possession  of  land.  Jcc. 
contemplated  in  Section  318  of  the  Criminal 
Procedure  Code  was  (as  the  Section  itself 
expresses  it)  'actual'  possession,  and  not 
constructive  possession  by  the  rcceijit  of 
rents.  It  seems  lo  me  that  the  breach  of  the 
peace  intended  to  be  anticipated  is  soinethiog 
in  the  wiy  of  a  personal  struggle  for  ibc 
actual  enjoyment  of  the  immoveable  ]>roi>er- 
ty  described,  and,  had  I  been  unassisted,  I 
should  have  considered  that  the  primary 
sense  of  the  words  employed  supported  that 
view,  and  no  other."  But  the  learned  Judge, 
in  the  following  paragraph,  says  that,  what- 
ever might  be  the  conclusion  to. which  fur- 
ther and  mature  consideration  might  lead  him 
on  this  point,  he  thinks  the  Magistrate  had 
no  jurisdiction  to  enquire  into  the  matter  of 
possession  at  all,  unless  he  was  first  satisfied 
that  a  breach  of  the  peace  was  actually  likely 
to  occur  in  reference  thereto;  and  the  case 
was  decided  upon  that  point.  This  opinion, 
that  the  Section  must  mean  actual  possession, 
and  not  constructive  possession,  was,  ihere- 
fore,  not  necessary  for  the  decision  of  the 
case,  and  it  appears  to  me,  from  the  learned 
Judge's  own  words,  to  have  been  one  which 
he  thought  might  be  altered  by  further  and 
mature  consideration.  It  was  also  opposed 
to  the  opinion  of  Mr.  Justice  Glover  in  the 
same  case. 


L  &7  2.] 


Criminal 


THE  WEERLV  RIPORTKR. 


iiuh'ngs. 


*5 


Now,  when  we  look  at  the  terms  of  Sec- 
ion  318,  it  appears  that  actual  possession 
re  was  not  so  much  intended  to  mean 
3.nual  possession,  or,  as  Mr.  Justice  Phear 
ms  to  consider,  as  excluding  a  possession 
\yy  the  receipt  of  rent,  but  rather  seems  to 
have  been  used  as  distinguished  from  the 
ri^^ht  of  possession.  '  The  Magistrate  is  to 
See  who  is  the  party  in  actual  possession  of 
tlie  subject  in  dispute  as  distinguished  from 
tHe  person  in  whom  the  properly  or  the 
right  to  recover  possession  may  be. 

The  question  is,  what  is  to  be  considered 
a*?  meant  in  this  Section  by  possession?     I 
lliink   that   it   cannot  mean   only   actual  or 
bodily  possession.     There  may  be  cases  in 
"v%*liich  a  person  would  properly  be  said  to  be 
1x1  possession,  although  ihere  was  no  bodily 
possession  by  him.     There  is  the  case  of  a 
servant  being  in  possession,  and  it  may  be 
said  that,  when  the  servant  is  in  possession,  it 
is  the  possession  of  the  master.     So,  also,  if 
an  occupier  is  paying  rent,  that  is  the  posses- 
sion of  the  landlord  to  whom  he  pays  the 
rent.     For  some  purposes,  the  occupier  has 
a    possession ;   he   has   a  possession   which 
would  enable  him  to  bring  a  suit  against  a 
person  who  wrongfully  disturbed  him  in  his 
occupation ;  but  still  his   possession  is   the 
possession  of  him  by  whose  permission,  either 
given  by  a  lease  or  any  other  mode  of  letting, 
he  holds  the  land,  and  to  whom  he  pays  the 
rent. 

And  this  view  of  what  is  meant  by  pos- 
session, and  the  construction  to  be  put  upon  it 
in  this  Section,  is  supported  by  a  passage  in 
Domat's  Civil  Law.  where  possession  is  treated 
of;   it    is  in  Section  2122,  and  there,  after 
quoting  several   authorities  from   the  Insti- 
tutes, the  author  says  :  *'  From  all  which  it 
is  necessary  to  conclude  that'  the  true  ])0S- 
session  is,  properly  speaking,  only  that  of 
the  master;  .and   that,  although   others  be- 
sides ^e  master  may  have  a  right  to  detain 
the  thing,  such  as  the  tenant,  the  farmer, 
the    usufructuary,    who,    having    a    right    to 
enjoy, .ought,  by  consequence,  to  have  the 
detention   of  the   thing,   which   in   them   is 
only   a  borrowed  possession,  or  rather  the 
master's     own    possession     who    possesses 
through  them,  because  the  right  of  posses- 
sion cannot  be  separated  from  the  property." 
Here  are  three  classes — the  tenant,  the  farmer, 
and  the  usufructuary.     Although  they  have 
what  the  author  calls  a  borrowed  possession, 
it  is  rather  the  possession  of  the  master  than 
their  own;  and  it  appears  to  me  that  the 
proper  construction  of  this  Section  is,  that 
by  actual  possession  is  meant  the  possession 
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of  a  master  by  his  servant,  the  possession  of 
a  landlord  by  his  immediate  tenant,  the  person 
who  pays  rents  to  him,  the  possession  of  the 
person  who  has  the  property  in  the  land  by 
the  usufructuary.  These  cases  appear  to  me 
to  come  fairly  within  the  meaning  of  the 
word  'possession'  in  this  Section;  and,  with 
every  respect  to  the  opinion  of  Mr.  Justice 
Phear,  it  appears  to  me  .that  this  is  the 
construction  which  should  be  put  upon  it 
rather  than  to  limit  it  to  cases  of  bodily 
possession. 

Then,  to  apply  it  to  the  present  case,  Mr. 
Crowdy  was  not  in  that  possession ;  accord- 
ing to  the  evidence  on  which  the  Magistrate 
founded  his  decision,  the  immediate  landlords 
of  Poocha  Roy,  the  persons  to  whom  he  paid 
the  rent,  were  the  two  persons  whom  he 
named.  Crowdy  appears  to  have  been  a 
superior  landlord  to  them,  but  that  would  not 
come  within  the  meaning  of  the  Section,  and 
Crowdy  could  not  be  considered  to  be  in 
possession  of  this  land  by  reason  of  the  pos- 
session of  Poocha  Roy,  the  occupier,  nor 
was  he  in  possession,  as  the  Magistrate  has 
properly  found,  by  reason  of  his  having  put 
up  the  tent  upon  the  land.  I  think  the 
INIagistrate  was  wrong,  in  point  of  law,  in 
deciding  that  Crowdy  was  in  possession,  and 
ordering  him  to  be  retained  in  it. 

But  another  objection  was  taken,  namely, 
that  there  had  not  been  such  a  proceeding 
recorded,  stating  the  grounds  upon  which  the 
Magistrate  was  satisfied  that  there  was  a 
dispute  likely  to  induce  a  breach  of  the  peace 
as  would  render  his  proceedings  legal.  That 
a  compliance  with  the  provisions  of  Section 
318  is  requisite,  and  that  an  omission  on  the 
part  of  the  Magistrate  to  record  a  proceeding 
such  as  is  required  by  that  Section  renders 
the  proceedings  illegal,  was  decided  in  IV. 
Weekly  Reporter,  page  26.  On  this  point 
we  have  in  the  same  case  in  the  5th  Weekly 
Reporter  the  judgment  of  Mr.  Justice  Phear. 
After  the  passage  which  I  before  quoted,  in 
which  he  states  that  he  thought  the  Magis- 
trate had  no  jurisdiction  to  enquire  into  the 
matter  of  possession  at  all,  unless  he  was 
first  satisfied  that  a  breach  of  the  peace  w-as 
actually  likely  to  occur  in  reference  thereto, 
he  says:  "It  necessarily  follows  that  he  must 
adjudicate  definitely  upon  this  point,  and 
the  Legislature  also  adds  that  he  must 
record  his  reasons  for  being  so  satisfied. 
In  this  case  he  does  not  appear  to  have 
done  either  of  these  things." 

In  another  case  in  the  IX.  Weekly  Reporter, 
page  64,  Criminal  Rulings,  the  same  learned 
Judge   says :     "  1  take  the   opportunity  of 
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adding  that,  even  if  there  had  been  a  proceed- 
ing in  this  case,  and  assuming  that  it  was 
confined  to  the  statement  by  the  Magistrate 
that  he  had  been  directed  by  the  Judge  to 
hold  the  investigation,  it  would  not  be 
sufficient  to  satisfy  the  requirements  of 
Section  318,  for  it  is  necessary  that  the 
Magistrate  himself  should  enquire  into  the 
likelihood  of  a  breach  of  the  peace  hap- 
pening, and  should  come  to  a  judicial  de- 
cision upon  it.  It  is  that  judicial  decision 
which  is  the  foundation  of  the  sub'sequent 
investigation,  and  without  it  the  investi- 
gation is  void  and  inoperative."  The 
words  of  the  Section  \>6\ng  that,  when  the 
Magistrate  shall  be  satisfied  that  a  dispute 
likely  to  induce  a  breach  of  the  peace  exists, 
he  shall   record   a   proceeding   stating   the 

f rounds  of  his  being  so  satisfied,  the  learned 
udge  says,  in  the  first  case,  that  the  Ma- 
gistrate must  adjudicate  upon  the  matter,  and 
then  he  seems  to  have  gone  a  step  further, 
and  speaks  of  a  judicial  decision,  whence  it 
has  been  inferred  that  the  Magistrate  must 
take  evidence,  and  proceed  in  the  same  way 
as  in  an  ordinary  judicial  enquiry. 

Now,  I  must  say  that  I  am  unable  10  agree 
in  this  view  of  the  requirements  of  Section 
318.  All  that  it  requires,  in  my  opinion,  is 
that  the  Magistrate  is  to  be  satisfied  that  a 
dispute  exists,  and  he  is  to  record  the  grounds 
of  his  being  so  satisfied.  There  is  nothing 
which  defines  upon  what  grounds  he  shall 
be  satisfied,  or  limits  him  to  being  satisfied, 
by  evidence  taken  before  him.  It  is  pro- 
perly provided  that  he  shall  state  the  grounds 
of  his  being  satisfied  in  order  that  the  re- 
vising Court  may  be  able  to  see  that  he  has 
not  arbitrarily  instituted  proceedings  of  this 
kind.  But  that  is  all  that  is  required  ;  and 
in  this  case  the  Magistrate  has  stated  that 
the  ground  of  his  proceeding  was  the  office- 
memorandum  which  had  been  previously  re- 
corded, and  which  is  in  these  terms: "  Where- 
as in  the  case  of  Government,  first  party,  and 
Baboo  Hurda  Narain  and  Mr.  Sutherland, 
second  party,  and  Mr.  Crowdy,  third  party, 
recognizances  and  security  have  been  taken 
under  Section  282,  Act  XXV.  of  1861,  by 
reason  of  there  being  a  probability  of  a 
breach  of  the  peace,  and  in  those  proceed- 
ings it  became  apparent  that  a  likelihood 
of  a  breach  of  the  peace  arises  from  this 
cause,  that  within  the  boundaries  of  the 
land  which  Mr.  Sutherland  alleges  that  he 
holds  under  a  mokurruree  lease  from  Hurda 
Narain,  as  a  part  of  mouzah  Kumalpore, 
there  are  three  plots  as  described  below, 
which   Mr,   Crowdy  states  to  be   held   by 


himself  of  Pasce  Mahra.  Since  it  is  cvi 
that,  if  an  enquiry  as  to  these  lands  be 
under  Section  318,  the  danger  of  a 
may  be  avoided ;  and  as  there  is  a  fear  dial, 
notwithstanding  the  taking  of  recognizances 
and  security  from  each  party,  yet,  on  ac- 
count of  the  quarrel,  an  affray  may  occur, 
therefore,  by  this  proceeding,  an  enquiry 
under  Section  318  is  originated,  and  nodes 
is  to  be  served  on  Mr.  Crowdy  of  the 
Majhale  factory  and  Baboo  Ilurda  Narain 
and  Mr.  Sutherland^  his  manager,  callin* 
upon  them  to  appear  on  the  1 5th  Febraarr 
1872  at  Begoosurai,  in  person  or  by  mookii- 
tear,  with  their  proofs,  and  to  file  'milien 
statements  respecting  the  property  m  dis- 
pute." 

There  is  here  a  formal  statement  by  tbc 

Magistrate  of  the  grounds  upon  which  h*? 

was  satisfied  that  a  breach  of  the  peace  was 

likely  to  be  committed,  and  I  do  not  thmk 

any  one  would  say  that  he  was  not  justified 

in  coming  to  that  conclusion.     The  facts  were 

such  as  might  fairly  lead  him  10  think  that 

a  broach  of  the  peace  was  fikely  to  ensue  •. 

i  and  being  so  satisfied,  and  having  reconled 

j  the  grounds  thereof,  he  had  jurisdiction  to 

■  proceed  ia  the  matter.     That  objection  to  his 

proceedings,  therefore,  in  my  opinion,  fails, 

'  The  grounds  upon  which  it  was  sought  to 

I  set  aside  this  order,  as  regards  the  whole  of 

'  It,  fail ;  but  for  the  reason  that  the  Magistrate 

I  has  taken  upon  himself  erroneously  to  find 

that  Crowdy  was  in  possession,  the  order,  so 

far  as  it  relates  to  the  piece  of  land  C,  must 

be  set  aside. 

As    to   costs,  wc  think   that  each    party 
should  pay  his  own. 


The  Sth  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Trespass  ^-Duty  of  Magistrate. 

Criminal  Miscellaneous  Case  No.  iigof  i8y2, 

Gungaram  Malee,  Petitioner, 
Baboo  Ohhoy  Churn  Pose  for  the  Petitioner. 

A  charjsfe  of  trespass  involves  an  offence  under  the 
Penal  Code  which  a  Magristrate  is  bound  to  enquire  into 
by  taking-  evidence,  and  decidingr  the  case  accordiog"  to 
law. 

Kemp,  7'-— This  is  an  application  on  the 
part  of  Gungaram  Malee.  The  petitioner 
presented    a    petition   to    the   Cantonment 
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istrate  of  Barrackpore,  stating  that  the 
defendants  had  committed  trespass  on  the 

Ei.rc}en  of  his  master,  Rajah  Komiil  Kishen 
aliadoor.     Upon  this  the  Magistrate,  after 
a.pparently  taking  the  deposition  of  Gunga- 
TSLJXXy    recorded  an  order  that  he  would  go 
to    the  spot,  and  then  pass  proper  orders. 
The  order  uhimately  passed  by  the  Canton- 
ment   Magistrate  was   "  that  he'  had   seen 
the     spot ;    that  the   case   had   been  exag- 
gerated ;   that  the  Rajah's  people  were   in 
the   wrong  ;  that  they  had  dug  a  large  por- 
tion of  the  bank  formed  in  the  Khurda  khal 
for  the  purpose  of  making  bricks,  and  have 
done  damage  to  the  khal ;  that  the  Rajah's 
right  was  disputed,  and  that  the  case  was 
under    enquiry ;    that    the   Rajah's    people 
should  not  have  again  tried  to  take  posses- 
sion of  the  khal ;   that  this  was  no  case  for 
a  Criminal  Court,  and  it  was  therefore  dis- 
missed."    It  does  not  appear  to  us  that  the 
complaint  made  by  the  malee  has  reference  to 
the  khal:  the  complaint  is  that  the  defendants 
trespassed  on  his  master's  garden,  and  his 
petition  and  deposition  make  ovLi^primd- facie 
case   into  which  the  Magistrate  was  bound 
to  enquire.     The  act  complained  of  amounts 
to  an  offence  under  the  Penal  Code,  and  there- 
fore it  was  the  duty  of  the  Magistrate  to  pro- 
ceed independent  of  the  fact  of  any  dispute 
with  reference  to  the  khal  being  pending  in 
any  other  Court.     The  charge  as  laid  is  one  of 
trespass  ;  it   involves  an  oiTence  under  the 
Penal  Code,  and  the  Magistrate  was,  we  think, 
bound  to  enquire  into  the  charge,  to  take 
evidence,  and  after  taking  evidence  to  decide 
the   case  according  to  law.     We   therefore 
direct  him  to  take  up  the  case,  and  to  decide  it. 


The  nth  June  1872. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

False  evidence— Jurisdiction— Power  of  com- 
mitment—Appellate Court— Evidence— Bene- 
fit of  doubt  to  prisoner. 

The  Queen  versus  Ramlochun  Singh 
and  another.  Appellants. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Tirhoot,  on  a  charge 
of  intentionally  giving  false  evidence  in  a 
judicial  proceeding. 

Baboo  Nilmadhub  Bose  for  Appellants. 

The  Magistrate  before  whom  the  offence  of  intention- 
ally givinfr  false  evidence  in  a  judicial  proceeding  is 
committed  may  himself  try  and  commit  the  persons  so 
offending. 


Per  Glover y  ^ . — It  js  a  mistaken  view  of  the  law  to 
suppose  that  pnsoners  in  appeal  ought  to  have  the  bene6t 
of  any  doubt  with  reference  to  any  portion  of  the  evidence. 
The  doubt  shown  must  be  of  the  strongest  kind  before 
the  Appellate  Court  should  be  justified  in  interfering. 

Kemp,  J, — In  this  case  the  prisoners  have 
been  convicted  of  intentionally  giving  false 
evidence  in  a  judicial  proceeding,  and  have 
been  sentenced  under  Section  193  of  the 
Indian  Penal  Code  to  two  years'  rigorous 
imprisonment.  A  pleader  has  been  heard  for 
the  appellants,  and  he  urged  that  the  Magis- 
trate before  whom  the  offence  was  committed 
ought  not  to  have  himself  tried  and  committed 
the  prisoners,  but  that  he  ought  to  have  sent 
the  case  to  another  Magistrate  to  dispose  of 
it.  This  question  has  already  been  decided 
by  a  Full  Bench  in  a  case  in  which  the 
Magistrate,  who  was  also  the  Registrar  of 
Deeds,  proceeded  against  an  officer  attached  to 
that  Department,  and  it  was  held  by  the  Full 
Bench  that  there  was  nothing  in  the  law 
which  prevented  the  Magistrate  from  proceed- 
ing against  and  committing  the  prisoner,  if 
necessary,  notwithstanding  that  he  was  him- 
self the  Registrar. 

The  next  objection  is  that  in  this  case  the 
evidence  of  Mr.  May  has  not  been  corrobo- 
rated, and,  therefore,  under  the  Full  Bench 
Ruling  to  be  found  in  Vol.  V.,  Weekly  Report- 
er, page  23,  the  evidence  of  one  witness  un- 
corroborated is  not  legally  sufficient  for  a 
conviction  of  perjury.  In  that  case  the  late 
Chief  Justice,  Sir  Barnes  Peacock,  observes 
that  "  the  oath  of  one  man  is  not  sufficient  to 
"convict  another  of  perjury  when  he  has 
"  sworn  to  the  contrary,  and  that  you  are 
"not  to  take  the  evidence  which  by  an 
"accident  is  the  more  credible,  for  the  pur- 
"  pose  of  convicting  of  perjury,  but  you  must 
"  bring  something  corroborative,  or  something 
"more  than  the  evidence  of  one  witness.'' 
Now,  the  evidence  given  by  Mr.  May  in  this 
case  is  evidence  which  the  pleader  has  not 
ventured  to  attack,  and  which  we  see  no 
reason  to  discredit;  further,  we  think  that 
this  evidence  has  been  sufficiently  corrobo- 
rated by  the  evidence  of  Seetul  Pershad,  the 
Moonshee  of  the  Hatee  Factory,  who  states 
that  he  was  at  the  factory  during  the  whole 
of  the  day  of  the  ist  of  November,  which 
corresponds  with  the  4th  of  Kartick,  with  the 
exception  of  the  lime  occupied  for  his  dinner, 
or  about  three  guntas  in  the  middle  of  the 
day.  Now,  the  prisoners  say  that  they  saw 
Mr.  May  on  that  day  talking  with  the  jema- 
dar Shurup  Narain  on  the  road  cast  of  the 
bungalow;  that  the  sahib  abused  the  jema- 
dar, and  the  latter  remonstrated  with  the 
sahib,  and  the  sahib  dismissed  him.    Then 
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we  have  the  evidence  of  Seetul  Pershad  that 
he  was  with  the  sahib  the  whole  day;  that 
the  sahib  had  no  conversation  with  the 
jemadar  on  the  road,  east  of  the  bungalow ; 
that  the  jemadar  Shurup  Narain  was  not 
present  at  the  factory  on  that  day,  and  was 
not  to  be  found,  although  searched  for,  under 
the  instructions  of  Mr.  Hamilton,  to  render 
his  accounts.  The  witness  Seetul  Pershad 
was  at  the  factor}'  the  whole  day  except  for 
a  short  time  in  the  middle  of  the  day,  and 
the  conversation  between  Mr.  May  and  the 
jemadar  deposed  to  by  the  prisoners  before 
the  Magistrate  occurred  in  the  morning,  and 
we  think,  therefore,  that  the  evidence  of  Mr. 
May  has  been  sufficiently  corroborated. 

The  pleader  for  the  prisoners  has  asked  us 
to  consider  the  question  whether  the  sentence 
of  two  years  passed  upon  them  is  not  too 
severe,  and  he  has  drawn  our  attention  to  the 
fact  that  the  substantive  prisoner  in  the  case 
in  which  the  present  prisoners  have  com- 
mitted perjury  was  only  sentenced  to  one 
year's  imprisonment.  We  think,  under  the 
circumstances  of  the  case,  that  the  sentence 
is  too  severe.  We,  therefore,  amend  the  sen- 
tence, and  reduce  it  to  one  year's  rigorous  im- 
prisonment. 


Glover,  J. — I  concur;  but  I  wish  to  add 
one  word  with  reference  to  what  has  fallen 
from  the  prisoner's  pleader  on  the  subject  of 
this  Court's  power  to  interfere.     It  has  been 
argued  that,  if  it  can  be  shown  that  there  is 
any  doubt  with  reference  to  any  portion  of 
the  evidence,  or  as  to  any  one  single  fact 
proved  by  that  evidence,   the   prisoner   in 
appeal  ought  to  have  the  benefit  of  it.     I 
think  that  this  is  a  mistaken   view  of  the 
law;  it  is  all  very  well  to  say  that,  in  the 
Court  of  first  instance,  where  the  Judge  and 
the  assessors  have  an  opportunity  of  hearing 
the  witnesses,  and  of  supplementing    any 
defect  in  their  evidence  by  examination  and 
cross-examination,  that  any  reasonable  doubt 
in  their  minds  should  be  given  in  favor  of 
the  accused,  but  when  a  case  comes  up  to  this 
Court  in  appeal,  it  is  for  the  appellant  to  show 
distinctly  that  the  Lower  Court  was  wrong 
in  its  decision.     The  presumption  is  that  the 
Lower  Court's  decision  is  correct,  and  advan- 
tage cannot  be  taken  of  any  trifling  discre- 
pancies or  of  any  trifling  improbabilities  to 
have  the  decision  come  to  by  the   Lower 
Court  reversed.     The  doubt  shown  must  be 
of  the  strongest  kind  before  this  Court,  in 
my  opinion,  would  be  justified  in  interfering. 


The  X5th  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges, 

Hearsay  evidence — Error. 

Miscellaneous  Criminal  Case  No,  in  of  i-^; 3 

KedarlXath  Bose,  Pcfiiioner. 

Mr,  C.  Gregory  for  the  Petitioner. 

The  Deputy  Magrls^Fate  (under  the  iinpresfiion  that 
the  answer  would  be  hearsay  evidence)  objected  to  the 
petitioner's  vakeel,  asking-  a  witness  as  to  what  wa^*  the 
first  statement  made  by  prosecutor  to  him  immediateU 
after  the  alleged  occurrence.  His  decision  with  rrprd 
to  petitioner  was  set  aside,  and  the  case  sent  back  rora 
fresh  decision. 

Kempy  /.—The  petitioner,  amongst  other 
grounds,  objects  10  the  proceedings  of  the 
Deputy  Magistrate  in  not  permitting  tlis 
petitioner's  vakeel  to  examine  a  witoess, 
namely,  Nilkanth  Roy,  as  to  what  was  the 
first  statement  made  by  the  prosecutrix  to 
him  immediately  after  the  alleged  occurrence 
We  sent  for  the  papers  of  the  case,  and  w€ 
find  that  Kedar  Nath  Bose  presented  a  f»e:i- 
tion  to  the  Deputy  ISIagistrate,  praymg  the 
Deputy  Magistrate  to  examine  Nilkanth 
Roy  with  reference  to  the  question  which  the 
petitioner's  pleader  wished  to  put  to  that 
witness.  On  this,  the  Deputy  Magistrate 
admits  that  the  petitioner's  pleader  wished  to 
question  Nilkanth  Roy  as  to  what  statemcm 
the  prosecutrix  made  to  him  immediately 
after  the  occurrence,  but  that  he,  the  Deputy 
Magistrate,  objected  to  the  question,  as  he 
thought  the  answer  would  be  hearsay  evidence. 
This,  of  course,  is  clearly  wrong,  and  wc 
therefore  think  that  the  case  must  go  back  to 
the  Deputy  Magistrate  with  reference  to 
Kedar  Nath  Bose  alone.  The  Deput>'  Magis- 
trate's decision  with  reference  to  Kedar  Nath 
Bose  is  set  aside.  Kedar  Nath  Bose  will  be 
admitted  to  bail  in  the  sura  of  Rs.  50,  atia 
the  Deputy  Magistrate  will  permit  Kedar 
Nath  Bose's  pleader  to  examine  the  witness 
Nilkanth  Roy,  who  must  be  recalled,  and. 
after  the  witness  has  been  examined,  the 
Deputy  Magistrate  will  pass  a  fresh  decision 
in  the  case  of  Kedar  Nath  Bose.  , 

Glover,  7.— The  accused  was  perfeciv 
justified  in  asking  the  question  of  Nilkanth 
Rov,  and  the  Dei)uty  :\Iagistrate  was  wrong 
in  refusing  to  allow  the  question  to  be  pi^^- 
The  answer  might  have  a  very  great  effect  oa 
the  Deputy  Magistrate's  mind  as  to  the  gii'« 
of  Kedar,  the  petitioner  before  us.-  I  concur 
in  the  order  made  by  Mr.  Justice  Kemp. 
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The  17th  June  1871. 

Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Criminal  Miscellaneous. 

Extortion— Penal  Code,  Section  384 — Obtaining 
money  under  threat  of  loss  of  appointment. 

Case  No.  91  of  1872. 

Meer  Abbas  All,  Peiiiioner^ 

versus 

Omed  All,  Opposite  Party, 

Messrs,  W.  yacksou  and   If'.  W.  Linton 
for  the  Petitioner. 

The  making  use  of  real  or  supposed  influence  to  ob- 
tain money  from  a  person  agfainst  his  will,  under  threat, 
in  case  of  refusal,  of  loss  of  appointment,  is  extortion 
within  the  meaning-  of  Section  3S4  of  the  Penal  Code. 

Glover,  J, — This  is  an  application,  under 
Section  434,  Code  of  Criminal  Procedure,  to 
set  aside  an  order  of  the  Magistrate  of  Dacca, 
convicting  the  petitioner,  Abbas  Ali,  of  ex- 
tortion under  Section  384,  Penal  Code,  and  of 
the  Sessions  Judge  of  Backergunge,  confirm- 
ing the  sentence  on  appeal. 

The  only  point  we  have  to  consider  is, 
whether  the  taking  of  the  money  by  Abbas  Ali 
amounts  to  the  offence  of  extortion.  Abbas 
All  admits  receipt  of  the  money,  2  rupees, 
but  alleges  that  it  was  paid  to  him  willingly 
as  a  contribution  to  the  expenses  of  the 
deceased  wife's  '*  Fattia." 

Mr.  Jackson,  for  the  petitioner,  contends 
that  there  is  no  evidence  as  to  the  money 
being  paid  as  a  direct  consequence  of  a  threat 
of  injury,  and  none  that  Abbas  Ali  had  any 
power  to  do  an  injury  to  the  person  paying 
the  ir*oney.  The  threat  must  have  been  of 
such  a  nature  that  a  reasonable  man  would 
have  been  influenced  by  it,  and  not  of  that 
vague  and  general  nature  deposed  to  by  the 
witnesses. 

Mr.  Jackson  also  contends  that  the  offence 
committed  by  the  petitioner,  if  any,  comes 
imder  Section  163  of  the  Penal  Code,  and  not 
under  Section  384. 

We  have  paid  every  attention  to  the  argu- 
ments of  the  learned  Counsel  who  has  appear- 
ed for  the  petitioner,  but  we  are  not  convin- 
ced by  them.  Extortion  is  defined  to  be  the 
intentionally  putting  any  person  in  fear  of 
'•injury,  and  thereby  dishonestly  inducing 
**that  person  to  deliver  up  any  property." 
The  word  "injury"  includes  (Section  44) 
injury  to  property. 


Now,  there  is  direct  evidence  on  the  record 
that  Omed  Ali  gave  the  2  rupees  to  Abbas 
Ali  from  fear  that,  if  he  did  not  give  them, 
he,  Omed  Ali,  would  lose  his  situation  as 
peadah  on  the  Small  Cause  Court  Judge's 
establishment.     The  learned  Counsel  adverts 
to  one  part  of  this  witness's  deposition  to 
show  that  he  paid  the  money  of  his  own  ac- 
cord ;  but  we  do  not  find  any  words  that 
would  convey  such  a  meaning.     On  the  con- 
trary, the  words  used  are,  *'  I  gave  it  from  fear, 
not  of  my  own  free  will;"  but  even  if  these 
were  words  expressive  of  having  given  the 
money  without  being  actually  forced  to  do  so, 
that  would  not  avail  the  accused,  for  the  gist 
of  Omed  All's  evidence  throughout  is  that 
he  paid  the  money  most  unwillingly,  and  that 
he  only  did  so  to  avoid  worse  consequences. 
He  swears  distinctly  to  Abbas  All's  threaten- 
ing to  turn  him  out  of  his  peadahship  if  he 
did  not  pay  the  money;  and  he  deposes  to 
cases  in  which  those  had  suffered  who  had 
opposed  Abbas  Ali,  and  refused  to  pay  him. 
It  appears  to  us  that  this  was  sufficient  evi- 
dence, if  believed,  to  prove  that  the  2  rupees 
were  "extorted;"  ihey  were  paid  unwillingly 
from  fear  that,  if  they  were   not   paid,   the 
witness  would  suffer  injury,  in  other  words, 
lose   his   appointment,   and   there  is  ample 
evidence  to  show  that  Abbas  Ali  had  verv 
great  influence  in  such  matters. 

We  also  think  it  clear  from  the  record 
that  any  one  might  reasonably  have  consider- 
ed a  threat  coming  from  Abbas  Ali  as  a 
thing  not  to  be  trifled  with.  We  do  not  con- 
sider it  necessary  to  go  into  detail  on  this 
point,  or  to  comment  upon  the  apparently 
anomalous  position  of  Abbas  Ali  in  the 
Small  Cause  Court  Judge's  household ;  but 
there  is  direct  evidence  to  the  fact  that  a  bad 
word  from  Abbas  was  ordinarily  followed 
by  ruin  to  those  against  whom  he  interested 
himself,  and'more  than  one  instance  is  proved 
of  direct  and  immediate  injury  resulting  from 
Abbas-  Ali's  influence. 

After  going  through  the  record,  we  feel 
no  doubt  that  Abbas  Ali  was  a  man  both 
disliked  and  feared  by  the  Small  Cause  Court 
Judge's  establishment,  and  that  he  made  use 
of  his  real  or  supposed  influence  to  induce 
members  of  that  establishment  to  give  him 
money,  threatening,  in  case  of  refusal,  the 
loss  of  their  situations.  We  think  there  was 
legal  evidence  of  the  offence  of  extortion, 
and  that  there  is  no  ground  for  this  Court's 
interference  under  Section  434,  Code  of 
Criminal  Procedure. 

The  application  is  therefore  rejected. 
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Kemp,  y.— 1  am  of  the  same  opinion.  It  '  "complainant's  statement,  as  he  was  bound  i^ 
appears  to  me,  on  the  evidence,  clear  that .  "  do  under  Section  66  of  the  Code.  These 
the  consent  of  Omed  Ali  was  wrongfully  ' 'Ms  an  order  on  the  back  of  the  peti^- 
obtained,  and  that  Abbas  Ali,  the  accused,  !  "making  over  the  case,  bat  no  examinaa»: 
did,  by  intentional  intimidation  by  threats,    "of  the  complainant  reduced  into  writrn^ 


cause  a  dishonest  transfer  of  property  from 
Omed  Ali  to  himself. 


The  25th  June  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A?.,  Chief 
Justice,  Y .  H.  Kemp,  Louis  S.  Jackson, 
W.  Markby,  and  W.  Ainslie,  Judges. 

Procedure— Complaint— Code  of  Criminal 
Procedure,  Section  66. 


"and  signed  by  the  complainant  and  dift 
*'  I\  I  agist  rate."  In  the  cases  of  Dulali 
'i's.  Bhoowan  Shah  (3  B.  L.  R.,  Cr.,  53) 
and  of  Bhugoban  Chunder  Poddar  zt. 
Mohun  Chunder  Chuckerbuitj  (12  W.  IL, 
Cr.,  49),  it  has  been  decided  that  "siKba 
**  departure  from  the  rules  of  procedBie 
"makes  the  acts  of  a  Magistrate  illegal." 

This  case  was  followed  in  that  of  Omea 
Chunder  Pal,  30th  September  iS7i,f  one  rf 

...  ^a:   •   .•         ^^®  Judges  (Ai&slie, 

t  Kera  p,  Officiating      tn    4^:^„^*;«^    /o  n 

C. J . ;  Ainslie,  J .  JO  disscnUng  (8  a 

L.  R.  19). 
On  the  other  hand,  it  was  held,  in  the  case 


Reference  to  the  High  Court,  under  Section  1 

^jjf.  of  the  Code  of  Criminal  Procedure,  by  '  of  The  Queen  vs.  Omesh  Chunder  Chow- 

dhryj(i4  W.R..Cr, 
i),  that  a  transfer  of  a 


the  Sessions  Judge  of  Hooghly, 

1.  Bhugobut  Churn  Sein  ts,  Siam  Ali. 

2.  Ram  Chunder  Ghallak,  Petitioner, 

3.  Haroo  and  another.  Petitioners, 


X  Kemp  and   PI.    Jack- 
son, I  J. 

complaint  by  the  JIa* 
gislrate  of  a  District  to  a  Deputy  Magistrale 
exercising  full  powers,  without  previoash^ 
recording  any  examination  of  the  compto- 


On  receipt  of  a  complaint,  the  Majristrate  of  a  I)is-  '  ,  .        .,       .         r,     ,   y 

trict  is  not  bound,  under  Set  tion  r,().  Code  of  Criminal  I  ant,  was  warranted  under  Scction  66  of  ibe 


Procedure,  to  examine  the  complainant  before  roferrinjj 
the  complaint  to  a  Subordinate  Magfistrate.     The  ex- 


amination of  the  complainant  by  the  Magistrate  to 
whom  the  case  is  referred  is  sufficient  for  the  rejjularity 
of  the  proceedings. 

RetuartiS  by  the  Judges  of  the  First  Bench 
in  the  case  of  Haroo  and  another  in 
referring  the  same  to  the  Full  Bench  on 
the  23rd  April  i8'j2. 


Criminal  Procedure  Code. 

The  fiist  case  cited  by  ISTr.  Justice  Glover 

does  not  bear  materially  upon  the  questkHi 

before  us.     In  the  case  of  Mohun  Cbundef 

^   „    ,^       Chuckerbuttvf(i2W. 

^^§Kemp    and    Markby,      R.,  Cr.,  49),  Mr.  JoS- 

tice    Kemp   decided 
that,  as  a  matter  of  fact,  the  Magistrate  had  no 
complaint  before  him,  and  ^Ir.  Justice  Maikby 
The      Chief     Justice — The      Officiating  '  concurred  in  this  finding.  It  may  possibly  be 
Sessions  Judge  of  Hooghly  has  sent  up  the  |  gathered  from  the  judgments  that  the  learned 
proceedings  of  the  Magistrate   in  the  case  j  Judges  were  inclined  to  hold  that  theomission 

noted  in  the  margin,  |  by  the  District  Magistrate  to  record  a  com- 
petitioners.''"'^    another,     j^^ qidertliat the  fineof  I  plainant's examination,  as  required  by  Section 

Rs.  1  o  imposed  on  the  |  66, would  invalidate  all  subsequent  proceedings 
petitioners  may  be  remiiied,  and  the  convic-  1  by  a  Subordinate  Magistrate  to  whom  the 
tion  quashed.  The  only  alleged  irregularity  complaint  might  be  transferred  ;  but  this  was 
in  the  proceedings  has  been  the  omission  by  not  the  point  on  which  the  judgments 
the  Magistrate  of  the    District  to   examine  1  turned,  so  that  it  seems  that  there  is  really 


the  complainants  under  Section  66  of  the 
Criminal  Procedure  Cotle  before  transferring 
the  complaint  for  trial  to  a  Subordinate  Ma- 


gistrate. 


This  irregularity  was  held  fatal  to  the 
validity  of  the  whole  proceedings  in  certain 
cases  cited  by  the  Judge,  the  principal  of 
which   is  that   of   Grish   Chunder    Ghose* 

(16  W.  R.,  Cr.,  40), 

Kemp     and     Glover,      j^^  ^^^^^^  ^j^    ]msWq,Q 

Glover  delivered 
judgment  as  follows:  "  In  the  first  place,  he 
"(the  District  Magistrate)  did  not  record  the 


* 
JJ. 


no  authority,  except  that  of  the  case  of  Grish 
Chunder  Ghose,  for  holding  the  examination 
of  the  complainant  before  transfer  of  the 
complaint  absolutely  essential. 

Section  273  of  the  Criminal  Procedure 
Code,  under  which  District  Magistrates  are 
empowered  to  refer  complaints  to  Magistrates 
subordinate  to  them,  in  no  way  defines  the 
stage  at  which  the  transfer  may  be  made: 
and  Section  275  makes  all  rules  prescribed  for 
the  guidance  of  the  ^lagistrate  of  the  Dis- 
trict applicable  to  proceedings  by  the  Subor- 
dinate Magistrate. 
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\  This  Court,  in  Circular  No.  6,  dated  i6th 
Kay  1864,  paragraph  2,  held  that  *'  a  Magis- 
f  trate  may  at  once  make  over  the  complaint 
■"to  be  enquired  into  and  tried  by  any  Magis- 
J  trate -subordinate  to  him."  Such  Subor- 
dinate Magistrate  should,  in  this  latter  case, 
Proceed  in  the  manner  laid  down  by  Sections 
»6  and  67,  Code  of  Criminal  Procedure. 

The  question  for  reference  to  the  Full 
3ench  is  **  whether,  on  receipt  of  a  complaint, 
Ibe  Magistrate  of  a  District  is  bound,  under 
5eciion  66  of  the  Criminal  Procedure  Code, 
p  examine  the  complainant  before  referring 
be  complaint  tg  a  Subordinate  Magistrate." 

Order  of  the  Judges  of  the  First  Bench, 
referring  the  folloiving  cases  to  the  Full 
liench  on  the  2^rd  April  j8y2 : — 

This  case  and  the  cases  numbered  85  and 
101  of  1871  will  be  referred  to  the  Full 
Bench  for  decision  of  the  point  stated  by  the 
Sessions  Judge  in  his  letter  of  the  6th  of 
January  last. 

JLeifer  No.  8$,  dated  the  12th  August  iSyi. 
from    G.  Bright,  Esq.,  Sessions  fudge  of 
Flonghly,    to    the  Registrar   of  the    High 
Court,  Appellate  Jurisdiction. 

Sir, — I   have   the   honor  to   forAvard   the 

case  as  per  margin  for 
Bhp-obut  Churn   .Sein     the  orders  of  the  High 
vs.  Stam  All.  o     .• 

Court  under  Section 

434  o^the  Code  of  Criminal  Procedure,  as  1 
think  that  the  order  of  the  Deputy  Magis- 
trate ought  to  be  quashed. 

Petitioner  instituted  proceedings  against 
the  accused,  charging  him  with  matters  triable 
under  Chapter  XIV'.  of  the  Code  of  Criminal 
Procedure.  The  Magistrate,  to  whom  tiie 
petition  was  presented,  made  over  the  case 
to  Mr.  Godfrey,  but  without  recording  the 
statement  of  the  complainant,  as  required  by 
Section  66.  ls\x,  Godfrey  cfrdered  the  police 
to  make  an  enquir}%  and  they  reported  in 
form  D,  that  is,  that  the  charge  was  false. 
Mr.   Godfrey,  therefore,  dismissed  the  case. 

Under  the  High  Court  Rulings  (7  W.  R. 
47  and  2  W.  R.  47),  Mr.  Godfrey 
must  be  said  to  have  acted  illegally  in 
dismissing  the  case  without  taking  the  evi- 
dence of  the  witnesses  for  the  prosecution, 
whose  names  were  entered  in  the  original 
petition ;  and,  under  the  High  Court  Ruling 

as  per  margin,  the  Ma- 

Ouecn     vs.     Crish     gistrate  acted   illegally 

^tKatefthAug"'     in    not    recording   the 
i87i(i6W.R.,Cr,,49).     Statement  of  complam- 

ant   when  the   petition 
was  first  presented.     As  under  these  circum- 


stances the  whole  proceedings  appear  to  be 
illegal  ah  initio^  they  should,  I  think,  be 
set  aside,  and  the  IMagistrate  and  the  Deputy 
Magistrate  be  directed  to  proceed  in  accord- 
ance with  the  law. 

The  case  does   not  seem  to  require  any 
explanation  from  the  Lower  Court. 

Letter  No,  lor,  dated  the  j6th  September 
jSjt  ,  from  (t.  Bright,  Esq.,  Sessions 
Judge  of  Honghly,  to  the  Registrar  of  the 
High  Court,  Appellate  Jurisdiction. 
Sir, — I  have  the  honor  to  forward  the  case 
o      ^,     J     r^r       ,       ^^  P^r  margin  under 

Ram  Chunder  Ghattalc,      c^A;^„     ^«°     ^f    ^u^ 

Petitioner.  Section    434    of    the 

Code  of  Criminal  Pro- 
cedure for  the  orders  of  the  High  Court,  as  ' 
it  appears  that  the  proceedings  are  illegal. 

a 

A  complaint  was  preferred  before  the  Ma- 
gistrate, cjiarging  the  accused  wiih  theft  and 
unlawful  assembly.  The  Magistrate,  with- 
out recording  the  comp)laint  under  Section 
66  of  ihe  Code  of  Criminal  Procedure,  made 
over  the  case  for  trial  to  a  Subordinate  Ma- 


Gopal   Rar  vs,   Ri)shun 


gistrate,  by  whom  the 


viopai    r\ar  vs.    iM)snun      ^«.,«rvl«;«*.,.r.r, 

Ali,  &c.,  7th  August  ,871.     comp  amtxsas 

ed.  Under  the 


record- 
the  recent 

ruling  of  the  High  Court  as  i)er  margin,  such 
procedure  w^is  illegal:  and  1  must,  therefore, 
submit  the  ca€e  with  a  recommendation  that 
the  conviction  should  be  set  aside. 
Letter  No.  2,  dated  the  6th  January  i8j2, 
from  H.  T.  Prinsep,  Esq.,  Officiating  Ses- 
sions  Judge   of  Hooghlw    to   the   Regis- 
trar of  the  High  Court,  Appellate  Juris- 
diction. 

SiK, — I   have    the   honor   to   forward   the 

record  of  the  case  as 

Haroo     and      another,      _^,  _,„_-,;«  ^^  k_  i^;  i 

Petitioners.  P^.^  margin  to  he  laid 

before  the  High  Court. 

The    prisoners    have    been    convicted   of 

using  criminal  force,  and  have  been  sentenced 

to    fine    (Rs.    10),    or    in    default    to    three 

weeks'  rigorous  imprisonment. 

The  illegality  on  account  of  which  I  have 
been  called  upon  to  make  this  reference  con- 
sists in  the  omission  of  any  preliminary 
examination  of  the  complainant  under  Sec- 
tion 66,  Code  of  Criminal  Procedure.  In 
all  other  respects,  and  in  all  proceedings  held 
in  the  presence  of  the  accused,  the  procedure 
enjoined  by  the  Code  has  been  observed. 

The  rulings  on  this  point  have  not  been 
uniform.  In  the  case  of  Mohun  Chimder 
Chuckerbutty  (14  W.  R.  49),  it  was  held 
(Kemp  and  Mark  by,  J  J.)  that,  because  no 
preliminary  examination  of  the  complainant 
had    been   recorded    before   the    case   was 
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referred  to  a  Deputy  Magistrate  under  Section 
273,  the  entire  proceedings  were  without 
jurisdiction,  and  null  and  void;  and  further 
iliat  Sections  426  and  439  would  not  apply. 
This  precedent  has  been  followed  in  two 
unreported  cases  coming  from  this  Court: 
Rowshun  Ali,  7th  August  1871,  present 
Kemp  and  Glover,  -J J. ;  Omesh  Chunder 
Pal,  30th  September  187^,  present  Kemp, 
Officiating  C.J.,  Ainslie,  J.,  dissenting. 

On  the  other  hand,  1  find  that,  in  the  case 
of  Omesh  Chunder  Chowdhry  (14  W.  R., 
Cr.,  i),  where,  instead  of  recording  the 
preliminary  examination  of  the  complain- 
ant, the  Magistrate  sent  the  petition  to  the 
Deputy  Magistrate  for  enquiry  and  trial,  the 
High  Court  (Kemp  and  E.  Jackson,  JJ.) 
refused  to  interfere,  and  quoted  the  Court's 
Circular  No.  6,  dated  i6th  May  1864. 

The  importance  of  a  conclusive  decision 
on  this  point  will.  I  trust,  be  considered 
a  sufficient  excuse  for  my  soliciting  that 
this  reference  be  laid  before  a  Full  Bench 
of  the  Court,  especially  as  it  will  be 
found  that  the  principle  laid  down  in  the  case 
last  quoted  is  that  which  appears  to  have 
been  enunciated  by  a  P'ull  Bench  in  the  case 
of  Naran  and  another  (14  W.  R.  34). 

It  is,  I  submit,  much  to  be  deprecated  that, 
when  the  trial  in  the  presence  of  the  accused 
has  been  conducted  strictly  in  accordance 
with  law,  the  whole  proceedings  should  be 
vitiated  on  account  of  some  informality  in 
the  absence  of  the  accused  which  could  not 
have  prejudiced  his  trial. 

yudgmeni  of  the  Full  Bench. 

Couch,  C  J . — We  are  of  opinion  that  the 
question  referred  to  the  Full  Bench  should  be 
answered  in  the  negative.  We  agree  in  the 
decision  in  the  case  of  The  Queen  vs, 
Omesh  Chunder  Chowdhry  (14  W.  R.,  Cr., 
i).  This  case  was  not  cited  in  the  case 
of  Grish  Chunder  Chose  (16  W.  R.  40), 
where  no  one  appeared  to  support  the  con- 
viction. In  the  other  cases  the  point  was 
not  decided.  The  examination  of  the  com- 
plainant by  the  Magistrate  to  whom  the  case 
is  referred  is  sufficient  for  the  regularity  of 
the  proceedings. 


The   14th  May   1872. 

Present : 

The  llon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Witnesses  for  the  defence  (Right  of  accused  to 
call) — Omission  of  Magistrate  to  enter  on 
record— Adjournment 


Queen  versus  Rajnarain  My  tee,  Appellaxt. 

Committed  hy  the  Deputy  Magistrate,  and 
tried  by  the  Sessions  Judge  0/  MidnA- 
pore,  on  a  charge  of  giving  false  evi- 
dence. 

Mr.  W.  M.  Bourke  and  Baboo  Gopiil  Lull 
Mitter  for  Appellant. 

Where  the  omission  of  a  Mag^istrate,  In  commitiiupa 
prisoner,  to  enter  on  the  record  the  names  of  ccrtaia 
persons  who  had  been  named  as  witnesses  for  ihcdcffaije 
at  the  Sessions  was  brought  to  the  notice  of  the  Jcdjre, 
and  an  order  was  made  by  the  Judge,  requiring;  tfes 
witnesses  to  be  served,  but  the  witnesses  did  not  appear, 
and  the  Judge  tried  the  prisoner  in.  their  absence,  and 
refused  an  adjournment  in  order  to  their  productic  n.tbt 
High  Court  held  that  the  prisoner  was  entitled  t«>  harf 
the  benefit  of  the  examination  of  the  witnes^st-s  to  qa;.*^ 
tion,  and  directed  the  Judge  to  examine  tbcin  acctni- 
ingly. 

Immediately  after  this  case  had  been 
committed  by  the  Magistrate,  it  was  found 
that  the  names  of  some  persons,  who  hau 
been  named  to  the  IMagistrale  as  vritnessts 
for  the  defence  at  the  Sessions,  were  poi 
entered  on  the  record.  The  case  ha\ing 
passed  out  of  the  hands  of  the  Magistrattf. 
this  omission  was  brought  to  the  notice  cA 
the  Judge  by  petition,  dated  23rdNoveml^. 
praying  that  summonses  might  be  issued  lo 
these  persons,  and  the  Judge  granted  an 
order  as  prayed  for.  The  required  summons- 
es were  issued,  but  were  not  served  on  bome 
of  the  witnesses!  None  of  these  witnesses 
were  present  at  the  trial.  When  the  Coiin 
was  about  to  pass  judgment,  a  petition  ^* 
presented  on  behalf  of  the  prisoner  on  tiie 
22nd  of  January,  praying  for  an  adjournment 
in  order  to  the  production  of  these  witnesses, 
and  that  the  necessar\-  steps  might  be  taken 
to  enforce  their  attendance.  The  Jatiffc 
declined  to  grant  that  prayer.  In  his  judg- 
ment he  observed :  **  Although  all  the 
"  witnesses  he  named  before  the  Magisiralf 
"  were  present,  yet  he  onl>  examined  one.antl 
''that  one  did  not  assist  him.  His  vakeel 
"  wished  the  case  to  be  postponed  for  other 
"witnesses  not  named  before  the  Magistrate, 
''  but  this  I  could  not  allow." 

The  petitioner  then  preferred  a  peliiionto 
the  High  Court  {Present:  Couch,  C.J.,  ac^l 
Ainslie,  J.),  whose  order  thereon  will  be 
found  setout  in  the  following  judgmeniof  ili« 
Division  Bench,  before  whom  the  case  subse- 
quently came  on  to  be  heard : — 

Bayley,  J.— In  this  case  the  Chief  Justice 
and  Mr.  Justice  Ainslie,  on  the  igih  April 
last,  required  the  Judge  to  certify  whether  all 
the  witnesses  named  in  the  petition  of  the 
23rd  November,  and  slated  by  the  Judge  lo 
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lave  been  present,  of  whom  the  pleader,  it  was 
tated  by  the  Judge,  declined  to  examine 
Kkore  than  one,  were  actually  present  at  the 
Hal,  and  whether  the  two  witnesses  named 
n  the  petition  of  the  22nd  January,  for 
rhora  the  vakeel  wished  the  case  to  be  post- 
^ned,  were  named  in  the  petition  of  the 
13  rd  November. 

With  reference  to  the  first  point,  the 
jfad^e  now  says  that  none  of  the  witnesses 
named  in  the  petition  of  the  23rd  November 
irere  present  at  the  trial — a  statement  incon- 
ristent  with  the  supposition  that  the  pleader 
declined  to  examine  more  than  one  witness 
but  of  all ;  and  on  the  second  point  the  Judge 
says  that  the  two  witnesses  for  whom  the 
vakeel  wished  a  postponement  were  not  men- 
tioned before  the  Magistrate,  forgetting  to 
notice,  however;  that  he  himself  had  given 
orders  for  their  attendance  upon  the  petition 
of  the  23rd  November  above  referred  to. 

Under  these  circumstances,  we  think  it 
proper  that  the  prisoner  shall  have  the  benefit 
of  the  examination  of  the  witnesses  named  in 

the    petition    of 

1.  RamjeebunBhuttacharjce.      the  23rd  Novem- 

2.  Eshan  Chunder  Ghose.  ^  •        j  1 

3.  Shama  Churn  Ghosal.  ,         j  ' 

4.  Cally  Mundul.  noted,  and  we  ac- 

5.  Sutrooghun  Mytee.  cordingly   direct 

t'  R-^"^*"  ux?T'  t^ie    Judge    to 

7.  Bissumbhur.  ,      •*,     .   » , 

take  their  depo- 
sitions, and  send  them  to  this  Court  without 
delay. 


The  2 1  St  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Stray  cattle— Code  of  Criminal  Procedure, 
Section  62— Penal  Code,  Section  289— Re- 
ference—Power  of  High  Court. 

Reference  io  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Officiating  Sessions  fudge  of  My- 
mensingh. 

Government  versus  Mozuffer  Khalifa. 
Vol.  XVIII, 


The  order  of  a  Deputy  Magistrate  prohibiting  the 
owners  of  cattle  from  allowing'  their  animals  to  stray» 
and  a  conviction  under  Section  2S9  of  the  Penal  Coae 
against  the  accused  for  permitting  his  pony  to  stray, 
were  quashed  as  illegal  upon  a  reference  under  Section 
434  of  the  Code  of  Criminal  Procedure. 

Reference. — The  Deputy  Magistrate  of 
Jamalpore  promulgated  an  order  on  the  27th 
August  1869  in  general  terms,  prohibiting 
the  owners  of  cattl^,  calves,  goals,  sheep, 
and  ponies,  from  allowing  such  animals  to 
stray  loose  within  and  about  the  town  and 
station  of  Jamalpore,  prescribing  the  limits 
within  which  the  said  order  would  have 
effect. 

On  6th  of  last  month  one  Mozuffer  Kha- 
lifa was  convicted  under  Section  289  for 
permitting  his  pony  to  stray  about  loose. 

With  reference  to  a  ruling  of  the  High 
Court,  which  is  exactly  in  point  in  the 
present  case,  the  Deputy  Magistrate  had  no 
authority  to  pass  the  order  he  did  under 
Section  62  (Weekly  Reporter,  Vol.  XII.,  page 
36) ;  and  the  conviction  also  under  Section 
289  is  clearly  an  illegal  one,  not  warranted 
by  anything  within  the  meaning  of  the 
Section. 

The  Deputy  Magistrate,  Mr,  Donough,  in 
explanation,  defends  his  order  under  Section 
62,  Codeof  Criminal  Procedure,  which  appears 
to  him  to  have  been  appropriate,  legal,  and 
proper,  and  pronounces  such  an  order  to 
be  one  not  open  to  revision  by  the  High 
Court,  citing  as  his  authority  the  case  of  the 
Queen  versus  Abbas  Ali  Chowdree  (14 
Weekly  Reporter,  p.  46). 

But  upon  a  reference  of  my  own*  to  the 
High  Court,  the  question  of  the  Court's 
power  to  set  aside  an  illegal  order  under 
Section  62  was  specially  mooted  and  referred, 
and  the  Court  set  aside  the  order  to  which  I 
had  taken  objection,  and  which  had  been 
passed  under  Section  62  by  the  Joint  Magis- 
trate of  this  district. 

I  therefore  submit  that  the  order  of  the 
Deputy  Magistrate  under  Section  62  should 
be  quashed  as  being  illegal  with  special  regard 
to  the  ruling  of  the  Court  in  Weekly  Re- 
porter, Vol.  XII.,  page  36,  Criminal  Rulings, 
and  that  the  conviction  under  Section  289, 
Penal  Code,  should  be  set  aside  as  being  also 
illegal,  and  not  warranted  by  anything  with- 
in ihe  meaning  of  the  Section  under  which 
it  was  made. 

Judgment  of  the  High  Court. 

Kemp,  J. — We  concur  with  the  Sessions 
Judge  in  the  view  he  has  taken  of  this  case. 
The  order  of  the  Deputy  Magistrate  must  be 
quashed,  and  the  fine,  if  paid,  refunded. 

*  15  W.  R.,  Cr.  Rul.,  pp.  56—58. 
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The  24th  June  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Information  regarding  an  ofifence  (Zemindar's 
omission  to  give) — Intention. 

Criminal  Miscellaneous  Case  No,  no  0/18'/ 2, 

Luchmun  Pershad  Gorgo,  Petitioner. 

Baboo  Bhoyruh  Chunder  Banerjee  for  the 

Petitioner. 

Intentional  omission  is  the  gist  of  the  offence  of  a 
zemindar  omitting  to  give  information  regarding  an 
offence. 

Kemp,  y. — We  think  that  the  fine  in  this 
case  must  be  remitted.  There  is  no  evidence 
that  the  zemindar,  Rajah  Luchmun  Pershad 
Gorgo,  intentionally  omitted  giving  informa- 
tion in  respect  of  an  offence,  which  he  was 
legally  bound  to  give.  It  appears  that  the 
police  were  on  the  spot  immediately  after  the 
occurrence.  There  is  no  evidence  to  our 
satisfaction  that  the  zemindar  knew  anything 
about  it,  and  there  is  certainly  no  evidence 
that  he  intentionally  omitted  to  give  informa- 
tion, and  it  is  the  gist  of  the  offence  that 
there  should  be  an  intentional  omission.  We 
therefore  remit  the  fine. 


The  25th  June  1872. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 
Grievous  hurt — Evidence. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  ofHooghly,  on  a  charge  of 
voluntarily  causing  grievous  hurt. 

Queen  versus  Purmanund  Dhulia  alias  Pur- 
meshur,  Appellant. 

To  establish  a  charge  of  grievous  hurt,  it  is  not  neces- 
sary to  prove  that  the  accused  struck  the  complainant 
so  severely  as  to  endanger  the  latter's  life. 

Glover,  J. — If  this  case  had  come  before 
me  on  the  facts,  I  should  have  said  that  there 
was  hot  sufficient  evidence  to  prove  the  charge 
of  grievous  hurt. 

The  Judge,  moreover,  should  not  have  told 
the  Jury,  with  reference  to  the  charge,  to 
consider  whether  the  accused  intentionally  I 


struck  his  mother  so  severely  as  to  endanger 
her  life — that  amount  of  proof  was  not 
required  to  establish  a  charge  of  grievous 
hurt. 

This  error,  howe\er,  has  in  no  way  preja- 
diced  the  accused,  and  this  Court  cannot 
interfere  with  the  Jurv-'s  finding  on  the 
evidence.     The  appeal  must  be  rejected. 


The  25th  June  1872. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glorer. 

Judges. 

Breach  of  the  peace  —  Code  of  Crimiaal  Proce- 
dure, Sections  62  and  404—  Rival  markets— 
Jurisdiction. 

Criminal  Miscellaneous  Case  No.  060/  iSj2. 

Lalla  Mitlerjeet  Singh,  Petitioner, 

versus 

Rajcoomar  Sircar,  Opposite  Party ^ 

Baboo  Doorga  Mohun  Dass  for  the 
Petitioner, 

Baboo  Rashbehary  Ghose  for  the 
Opposite  Party. 

Where  a  new  haut  was  established  about  half  a  nSe 
from  a  long-established  market,  and  the  Deputy  Magis- 
trate was  of  opinion  that  the  holding  of  the  two  Aairfjo* 
the  same  days  of  the  week  would  induce  a  breach  of  Ik 
peace — Held  that  the  order  passed  by  the  Depntf  Ma- 
gistrate under  Section  62  of  the  Code  of  Crimipal  Pro* 
cedure,  directing  petitioner  to  abstain  from  hddinjffcj 
haut  on  certain  days,  was  not  beyond  his  po*-croroatw 
his  jurisdiction  to  pass,  and  therefore  was  one  FJti 
which  the  High  Court  could  not  interfere  uoder  Sec- 
tion 464. 

In  this  case  the  petitioner,  aggrieved  bf 
the  order  of  the  Deputy  Magistrate  of 
Perozepore,  passed  under  Section  62,  Code  erf 
Criminal  Procedure,  directing  him  to  abstain 
from  holding  a  haut  on  certain  day^,  applied 
to  the  Court,  under  Section  404,  to  set  aside 
the  order  as  illegal,  on  the  ground  that,  under 
Section  62,  the  Deputy  INIagistraic  had  no 
jurisdiction  to  pass  such  an  order. 

Glover,  J.—\^  seems  to  us  that  this  case 
comes  exactly  ^Yithin  the  meaning  of  the 
rule  laid  do^vn  by  the  Full  IJench  in  the 
case  of  Abbass  Alee  Chowdhree  vs.  A!im 
Meah  and  others  (XIV.  Weekly  Repoiter  4^^^- 
The  order  passed  by  the  Deputy  Ma^<fi*J? 
was  not  such  a  one  as  was  beyond  his  jKJ^er 
or  out  of  his  jurisdiction  to  pass,  and  therefore 
the  decision  in  Government  rs.  Surjo  Kan^ 
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jj^^arj    (XVII.  Weekly  Reporter  37)  does 
^  apply. 

In  this  case  the  new  haul  had  been 
istablished  within  13  russees,  or  about  half  a 
yoile,  of  the  opposite  party's  long-established 
hBiarkety  and  we  must  assume  that  the  Deputy 

K3igistfate  was  right  in  his  opinion  that  the 
Iding  of  the  two  hauls  on  the  same  days  of 
the  week  would,  in  all  probability,  induce  a 
breach  of  the  peace. 

The  order  passed  by  the  Deputy  Magistrate, 

therefore,  would  not,  in  accordance  with  the 

ruling  of  the  Full  Bench  quoted  above,  be  one 

with  which  this  Court  could  interfere  under 

Section  404,  Code  of  Criminal  Procedure. 


The  26th  June  1872. 

Present  : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Code  of  Criminal  Procedure,  Section  404— 
Power  of  High  Court. 

Miscellaneous  Criminal  Case  No,  ijo  0/ 18^2, 

Bunkabeharee  Sein,  Petitioner, 

Baboo  Kali  Mohun  Doss  and  Mr.  M,  L. 
Sandel  for  the  Petitioner. 

There  is  nothing  in  Section  404,  Cixle  of  Criminal  Pro- 
cedure, which  obliges  the  High  Court  to  interfere;  and  in 
ca!»es  in  which  it  is  clear  that  substantial  justice  has  been 
done,  the  Court  is  not  bound  and  ought  not,  to  interfere, 
even  if,  on  so  ne  small  point  of  law,  the  Judge  below  has 
made  a  mistake. 

Kemp,  y. — \Vk  do  not  think  it  necessary 
to  interfere  in  this  case-  We  sent  for  the 
record,  and  we  have  heard' the  argument,  and 
we  are  satisfied  that  the  judgment  of  the 
Lower  Court  is  a  just  one.  The  application 
is  rejected. 

Glover,  y. — 1  wish  to  add  one  word  with 

reference  to  what  lias  fallen  from  Baboo  Kali 

Mohun  Doss  oji  the  subject  of  this  Court's 

action   under   Section    404.     That    Section 

gives  this  Court  the  power,  when  it  finds 

that  there  has  been  any  error  on  any  point  of 

law  in  the  decision  of  the  case,  to  interfere 

and  to  pass  such  orders  as  it  may  think  right ; 

but  there  is  nothing  in  that  Section  which 

obliges  this  Court  to  interfere,  and  I  am  of 

opinion  that,  in  cases  in  which  it  is  clear  that 

substantial  justice  has  been  done,  this  Court 

is  not  bound  to,  and  should  not,  interfere,  even 

if,  on  some  small  point  of  law,  the  Judge  in 

the  Court  below  has  made  a  mistake. 


The  26th  June  187a. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Penal  Code,  Sections  304  and  ^c^A— Cal^tble 
homicide  not  amounting  to  murder— Beatinff 
— Jurisdiction. 

Reference  to  the  High  Court,  under  Section 
434  9/  ^^^  ^^^^  ^f  Criminal  Procedure, 
by  the  Judicial  Commissioner  of  Chota 
Nagpore. 

■ 

Mussamut  Auhuchia  Dosadin 
versus 

Mussamut  Anoop  Koonwur  Thakooranee. 

Where  an  old  woman  of  70  so  beat  a  lad  of  iS  as  to 
cause  his  death,  and  the  Assistant  Commissioner  was  of 
opinion  that  the  beating  was  in  the  shape  of  chastisement 
such  as  a  mother  would  inflict  on  a  disobedient  child 
and  convicted  the  accused  under  Section  304A  of  the 
Penal  Code — Held  that  the  Assistant  Commissioner  had 
no  jurisdiction  in  the  case,  and  that  he  should  have  com- 
mitted the  accused  for  trial  before  the  Sessions  Court  on 
a  charge  under  Section  304. 

Kemp,  y, — In  this  case  the  Extra  Assist- 
ant Commissioner  in  charge  of  the  sub- 
division of  Palamow  has  found  that  the  death 
of  Somarroo,  a  lad  of  e'ighteen,  was  caused 
by  the  prisoner,  Mussamut  Anoop  Koonwur, 
who  is  said  to  be  70  years  old.  The  Assist- 
ant Commissioner,  though  he  fmds  that  the 
boy  was  beaten  most  severely,  and  that  his 
death  resulted  from  the  injuries  inflicted  upon 
him  by  the  accused,  was  of  opinion  that  the 
beating  was  in  the  shape  of  chastisement 
such  as  a  mother  would  inflict  on  a  disobe- 
dient child,  and  convicts  the  accused  under 
Section  304A  of  the  Penal  Code,  and  sen- 
tences her  to  pay  a  fine  of  Rs.  100,  in 
default  of  payment  six. months'  rigorous  im- 
prisonment; one-half  of  the  fine,  if  realized, 
to  be  paid  as  compensation  to  the  mother  of 
the  deceased. 

The  Assistant  Commissioner  is  wholly 
wrong  in  saying  that  the  accused  admitted 
her  guilt.  She  distinctly  denied  it ;  her 
words  are,  "  Hum  kusoorwar  nuhee  hai." 

We  think,  after  reading  the  evidence,  that 
the  Assistant  Commissioner  had  no  jurisdic- 
tion in  this  case,  and  that  he  ought  to  have 
committed  the  accused  to  take  her  trial  before 
the  Sessions  Court  on  a  charge  under  Section 
304  of  the  Penal  Code.  The  order  of  the 
Assistant  Commissioner  is  quashed.  The 
fine,  if  paid,  to  be  returned  to  the  accused. 
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The  26th  June  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Code  of  Criminal  Procedure,  Section  318— Pre- 
Uminary  proceeding— Possession— Absent  co- 
sharer. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
hy  the  Officiating  Sessions  Judge  of 
Mjmensingh, 

Koilas  Nath  Roy,  ist  Party, 

versus 

Kalee  Narain  ChuckerbuUy,  2nd  Party, 

Petitioner, 

The  order  of  a  Deputy  Magistrate  in  a  preliminary 
proceedings  under  Section  318,  Code  of  Criminal  Proce- 
dure, requiring  both  parties  to  produce  "a  written 
statement  of  their  respective  claimi  to  the  share  in  dis- 
pute,'* H'as  held  to  mean  that  the  parties  were  to  hlc 
their  statement  in  respect  of  their  claims  to  possession; 
and  the  Deputy  Magistrate  ha ving^  subsequently  retain- 
ed in  possession  the  person  whom  he  found  in  posses- 
sion«  his  proceeding  was  considered  sufficient,  notwith- 
standing that  the  order  passed  by  him  was  adverse  to 
an  absent  co-sharer. 

Reference, — Certain  proceedings  were  held 
by  mr.  Deputy  Magistrate  Andrew,  then  in 
charge  of  the  Sub-division  of  Kishoregunge, 
under  Section  282  of  the  Code  of  Criminal 
Procedure. 

Acting  on  the  knowledge  obtained  in  the 
said  proceedings,  the  Deputy  Magistrate 
determined  on  taking  action  under  Section 
318  of  the  Procedure  Code.  He  then  re- 
corded a  proceeding,  but  a  very  irregular  one, 
under  Section  318. 

Section  318  lays  down  the  kind  of  enquiry 
to  be  made  by  a  Magistrate  when  he  is 
satisfied  that  a  dispute  exists  concerning  land, 
Ac,  likely  to  induce  a  breach  of  the  peace, 
I.  ^.,  an  enquiry  as  to  which  party  is  in 
possession. 

The  proceeding,  however,  of  the  ^Magistrate, 
as  found  in  the  record,  sets  out  at  once  with 
a  most  pronounced  declaration  that  a  certain 
party  is  in  possession,  thus  prejudging  the 
very  question  which  the  Section  provided 
should,  after  full  enquiry,- be  determined. 

After  the  proceeding,  follows  the  order, 
which  incorrectly  described  what  the  parties 
were  required  to  do.  The  order  was  as 
follows: — 

"That  Koilas  Nath  Roy,  on  the  one  side, 
"  and  Dharma  Narain  Chuckerbutty,  on  the 
"other,  produce  within  3  days  a  written  state- 
•*  ment  of  their  respective  claims  to  the  share 
**  in  dispute.*' 


It  is  clear  that,  under  such  an  order  a$  fius, 
one  party  might  come  in,  claiming  his  rigH 
and  title,  and  another  by  poss>es$ion. 

The  precise  words  of  the  law  arc  as- 
mistakeable,  and  the  parties  shonid  have  bees 
called  on  "  to  give  in  a  written  saateraeot  of 
**  their  respective  claims  as  respects  thi  fad 
''of  actual  possession  of  the  subject  ii 
''dispute." 

It  is  also  urged  by  the  petitioner  to  lhi> 
Court,  Kalee  Narain  Chuckerbutty,  thai, 
though  in  the  Deputy  Magistrate's  judgmcm 
he  is  distinctly  spoken  of  as  a  co-sharer, 
and  his  interests  have  suflFered  br  the  decisioB 
arrived  at,  no  notice  was  issued  to  him  calling 
on  him  to  appear,  and  judgment  was  passed 
against  him  in  his  absence. 

The  Magistrate  in  explanation  on  the  i^ 
point  stales  as  follows  :  *'  1  considered  a  refer-   ! 
**  ence  to  the  proceeding  held  as  regards  ih^    \ 
"  same  parties,  i.  e.,  Koilas  Nath  Roy  on  ihc    | 
"  one  side,  and  Dharma  Narain  Chuckerbmir   \ 
**on  the  other,  and  in  whose  presence  the 
"  requisite  evidence  was  recorded,  to  be  cqei- 
"  valent  to  an  explicit  statement  of  my  being 
"satisfied  that  such  a  dispute  did  exist,  else 
"no  proceedings  under  Section  282  could 
"  have  been  entered  in." 

I'his  explanation  does  not  meet  iireguiariij 
of  pronouncing  upon  the  fact  of  possession 
before  proceeding  to  try  the  question. 

On  the  2nd  point  the  Deputy  Magistrate 
in  the  2nd  para,  of  his  explanation  sars : 
"  Kalee  Narain  Chuckerbutty  is  a  co  sharer 
"with  Dharma  Narain  ChuckerbuUy:  the 
"  former  is  well  known  as  a  mookhtar  con- 
"  stantly  employed  in  Nasirabad.  The  latter, 
"  his  co-sharer,  appears  from  the  record  of  ibe 
"case  to  have  been  the  principal  acting  party 
"and  agent  on  behalf  of  Chuckerbutties, and 
"hence  he  alone  was  made  the  one  party, 
"while  Koilas  Nath  Roy  was  made  the 
**  other." 

I  would  submit  that  the  Deputy  Magis- 
trate's proceeding  should  be  quashed,  nU 
because  he  did  not  record  a  proper  proceeding 
according  to  law,  and  passed  incorrect  orders: 
and,  2ndl\\  because  he  was  bound  to  give  notice 
to  the  petitioner,  who  was  know^n  to  be  a  co- 
sharer,  and  against  whom  an  adverse  decision 
should  not  have  been  passed  in  his  absence. 

Judgment  of  the  high  Court, 

Kemp,  J, — On  considering  the  case,  we  see 
no  reason  to  interfere  with  the  Deputy  Magis- 
trate's proceedings. 

The  preliminary  proceeding  is  not  vei}' 
carefully  worded,  but  it  seems  clear  thai  the 
Deputy    Magistrate   contemplated   that  the 
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lerties  were  to  file  their  statement  in  respect  asserted,  a  prescrii)tive  right  to  fish  in  the 

o  their  claims  to  possession.    His  subsequent  bhowur  without   payment  of  rem,  and  the 

proceeding  under  Section  318  is,  we  think,  zemindar  had  already  failed  in  a  suit  brought 

lUfficient.     He   finds  on  the  evidence  that  under  Act  X.  of  1859  to  get  rent  from  them, 

Kjoilas  Nath  Roy  is  in  possession,  and  the  not  having  been  able  to  prove  that  they  were 

Deputy  Magistrate  retains  him  in  possession  his  tenants,  or  had  ever  paid  rent  to  him. 


rhe  alleged  possession  of  the  opposite  party 
by  *'  bausgharee"  was  found  to  be  fictitious. 


It  may,  therefore,  be  reasonably  concluded 
that  the  defendants  thought  that  they  had 
vindicated  their  claims,  and  had  a  right  to 
fish,  as  they  had  done  heretofore.  It  cannot, 
1  think,  be  presumed  that  ihcy  continued  to 
fish  with  any  intent  "  to  commit  an  offence  ;" 
The  Ilon'ble  F.  B.  Kemp  and  Y.  A.  Glover,    tlicy  considered  themselves  posses,sed  of  a 


The  2nd  July  1872. 
Present : 


Judges. 


right  to  which  the  decision  in  the  Act  X.  suit 


had   given  some  color,  and   determined  to 
exercise  it.     They  seem  to  have  acted  bofid 

'  fide^  and  not  to  have  exceeded  iheir  supposed 

;  privileges. 

The  zemindar's  notice,  warning  them  not  to 
fish,  did  not  change  the  state  of  things  so  far 
as  Section  441  is  concerned  ;  and,  after  what 
has  occurred  between  the  parlies,  no  convic- 

Indrobhoosun  Chuckerbuttv,  (9//<7.r//^  Z'.//'/)'.    ^^^n  for  criminal  trespass  can  possibly  be 

had.     The  zemindar  must  establish  his  rights 


Criminal  trespass — Fishing  in  a  lake  by  allege- 
ed  prescriptive  right — Unsuccessful  suit  for 
rent. 

Miscellaneous  Criminal  Case  No,  10 j  of 

Sristeedhur  Paroee  and  others,  Petitioners^ 

versus 


Baboo  Batna  Churn  Banerjee  for  the 
Petitioners, 

]^Ir,  R.  T.  Allan  and  Baboo  Anund  Chunder 
Ghosal  for  the  Opposite  Party. 

In  the  definition  of  criminal  trespass,  the  entry  and 
the  intention  with  which  a  party  enters  are  the  essen- 
tiaU. 

Thus,  where  A  and  B  all  alon<j.assertcd  their  prescrip- 
tive right  to  fish  in  a  lake  free  of  rent,  and  C  had 
failed  to  establish  the  relationship  of  landlord  and  tenant 


by  a  suit  in  the  Civil  Court  to  eject  the 
defendants,  or  sue  to  have  the  defendants 
declared  liable  to  pay  him  rent  for  the  future. 
Ke?np,  J . — :!  quite  concur  in  this  view  of 
the  case.  In  the  definition  of  criminal 
trespass  the  entry  and  the  **  intention  "  with 
which  a  party  enters  are  the  essentials.  In 
this  case  it  api)ears  to  me  clear  that  the  peti- 
tioners have  exercised  a  supposed  right  in  a 
manner.     Thev    have    all 


inasuitbrouffhtbyhim  underAcfX.of  iS59togetrent  bond-fide    manner.     They    have    all    along 

from  them  -Held  that  no  conviction  for  criininal  tres-  asserted  their  right  to  fish  in  the  lake  free  of 

pass  could  be  had  agfainst  A  and  13,  and  tliatC  s  remedy  «,    ^r  .     ^     i    .1  .*  *.       r    .i_ 

was  by  suit  in  the  Civil  Court  either  to  eject  them  if  he  pavmeut  of  rent,  and   the   attemi)t   of   the 

treated  them  as  trespassers,  or  to  have  them  declared  Opposite  party  tO  establish  the  relationship  of 

liable  to  pay  him  rent  for  the  future.  landlord  and'  tenant  has  signally  failed.     It 

Glovery  J, — I   have   felt  some  difficulty  was    found    that    the    jumnia-ivassiUbakees 

about  this  case,  but,  after  consideration,   I  filed  by  the  zemindar  to  establish  tenancy  and 

think  that  the  petitioners  should  succeed,  and  payment  of  rent  were  false.     It  is  for  the 

the  order  of  the  Courts  below  be  set  aside.  zemindar  to  take  steps  to  establish  his  right 

I  do  not  think  it  necessary  to  go  into  the  ^o  receive  rent  from  the  petitioners,  or  (if  he 

question  as  to  how  far  the  release  of  the  treats   them   as   trespassers,    which   he    has 

'^bhowur"  or  lake  by  the  Collector  settled  hitherto  not  done)  to  eject  them. 

the  rights  of  the  complainant,  Indrobhoosun  


Chuckerbutty,  as  the  action  of  the  defendants 
(petitioners  before  us)  does  not  seem  to 
bring  them  within  the  purview  of  Section 
441,  PenahCode. 

To  convict  under  this  Section,  it  must  be 
shown  that  the  defendants  entered  upon  pro- 
perty in  the  possession  of  another  with 
"  intent  to  commit  an  offence ;'  and  1  think 
that  in  this  case  the  element  of  "  intention  " 
is  wanting. 

The  defendants  asserted,  and  had  all  along 


The  3rd  July  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges. 

Penal  Code,  Section  412— Receiving  stolen 
property— Dacoity— Presumption, 

Queen 
versus 


Samiruddin,  Appellant. 
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Commit Ud  by  the  Deputy  Magistrate^  and 
tried  by  the  Officiating  Additional  Sessions 
Judge  of  Backergunge,  on  a  charge  of 
knowingly  retaining  property  transferred 
by  the  commission  of  dacoity. 

Baboo  Greeja  Sunker  Mujoomdar  tor  the 

Appellant. 

Merc  possession  of  stolen  articles  of  trifling'  value  does 
not  warrant  the  presumption  that  the  receiver  knew  them 
to  have  been  the  proceeds  of  a  daroity,  or  had  acquired 
them  froni  one  whom  he  knew  or  believed  to  be  a  dacuit. 

Glover y  y.  — We  think  that  the  conviction 
of  this  prisoner,  under  Section  412,  Penal 
Code,  cannot  be  sustained.  The  Sessions 
Judge  has  disbelieved  all  the  evidence  re- 
garding the  dacoity,  so  far  as  it  affected  the 
prisoners  before  him  ;  and  the  only  thing 
proved  against  the  accused  is  the  possession 
of  a  peerun  and  a  d ho  tee  which  formed  part 
of  the  property  stolen.  We  agree  with  the 
Sessions  judge  that  the  identification  of 
these  two  articles  is  well  Cbtablished,  and 
that  the  accused  was  unable  to  rebut  that 
evidence. 

But  it  does  not  follow  from  this  that  the 
accused  can  be  convicted  under  Section  412. 
There  must  be  something  more  than  the 
mere  fact  of  articles  of  such  trifling  value 
being  found  in  a  man's  house  to  establish 
the  fact  that  he  knew  them  to  have  been 
transferred  by  dacoity,  or  had  accjuired  them 
from  one  whom  he  knew  or  believed  to  be  a 
dacoit.  Of  course,  the  articles  havini;  been 
proved  to  have  belonged  to  the  prosecutor, 
the  accused  would  have  lo  explain  how  he 
came  by  them,  and,  failing  in  that,  the  pre- 
sumption that  he  came  dishonestly  by  them 
would  be  established.  But  it  is  one  thing 
to  have  come  dishonestly  by  things,  and  quite 
another  thing  to  have  done  so,  knowing  that 
they  had  been  acquired  by  dacoity.  The 
receiver  may  have  supposed  them  to  have 
been  the  produce  of  theft,  or  of  robbery  by 
a  single  person,  or  of  house-breaking :  there 
can  be,  in  the  absence  of  any  evidence  as  lo 
how  he  got  them,  no  presumption  that  he 
knew  them  to  have  been  the  proceeds  of  a 
dacoity. 

Taking  the  evidence  in  this  case  as  true, 
the  most  it  establishes  is  that  the  accused 
was  knowingly  in  possession  of  stolen  pro- 
perty, and  he  would,  therefore,  come  under 
Section  41 1  of  the  Penal  Code,  and  not  under 
Section  412. 

The  sentence  allowed  by  Section  411  is 
three  years'  rigorous  imprisonment,  and  the 
prisoner  must  have  the  sentence  passed  by 
the  Sessions  Judge  commuted  to  that  extent. 


The  5th  July  1872. 

Present  : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glower. 

Judges. 

Arms  (Possession  of,  without  license)— Gja— 
—Act  XXXI.  of  x86o,  Section  32* 

Reference  to  the  High  Court,  under  Seai-n 
434  ^f  the  Code  ff  Criminal  Procedurt,  k 
the  Officiating  Sessions  Judge  of  G\d, 

Modnarain  Purl,  Petitioner. 

The  mere  possession  ol  arms  without  a  license  ia  Gri 
was  held  to  be  no  offence  under  the  Arms  Act,  XX.XI.  vL 
1S60,  the  provisions  of  'Section  32  olthat  Act  doc  h&ra; 
been  extended  to  that  district. 

Reference. — Diking  the  search  by  a  Police 
Inspector  of  Nowadah  of  the  peiitioners 
house  in  a  criminal  case,  he  found  t«^elv^ 
swords,  six  daggers,  and  one  pata  (double- 
edged  sword),  and  forwarded  them  lo  the 
Dej)uty  Magistrate  of  Nowadah,  staling  ihjl 
the  petitioner  had  them  in  posse:>siOQ  withou 
any  license. 

The  defendant  alleged  that  he  had  never 
used  the  arms,  and  therefore  no  necessitjr 
existed  for  his  obtaining  a  license. 

The  Deputy  ^Magistrate,  however,  fined  ik* 
petitioner  Rs.  50  under  Section  5  of  Ar^ 
XXXI.  of  i8f)u,  aiid  ordered  tlie  arms  to  be 
forfeited  to  Government. 

That  the  petitioner  had  arms  in  his  pobae>- 
sion  is  not  denied  ;  but  the  mere  possession  t 'I 
arms  without  a  license  is,  as  ha:>  already  been 
lately  decided  by  the  High  Court,  no  offeoce 
whatever  under  the  Arms  Act,  the  provisions 
of  Section  32  not  having  been  extended  to 
this  district.  It  is  not  stated  that  the  peti- 
tioner possessed  these  arms  under  suspicioui 
circumstances^  or  that  their  possession  h\' 
him  was  dangerous  to  the  public  safety. 

Under  the  above  circumstances,  it  seem>to 
me  that  the  proceedings  of  the  Depaiy 
Magistrate  are  illegal,  and  should  be  quashed. 

As  the  Deputy  Magistrate  is  now  transfer- 
red to  another  district,  no  explanation  accom- 1 
panies  this  reference. 

Judgment  of  the  High  Court.  , 

Glover,  y.— Under  the  circumstances  stated  _ 
by  the  Sessions  Judge,  we  are  of  opinion  | 
that  no  offence  was  committed  by  Modnarain  , 
Puri,  and  that  the  Deputy  Magistrate's  order 
should  be  set  aside. 
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The  5th  July  1872. 

Present : 

'he  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

id  XX.  of  1865,  Section  ii^Mookhtar  (Crimi- 
nalCourt)—"  Acting." 

e/erence  to  the  High  Court,  under  Section 
434  ^/  ^^^  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Baclier gunge. 

Kalee  Churn  Chund,  Petitioner. 

The  mere  writing  of  a  petition  for  a  party  who  after- 
ivards  presents  that  petition  himself  is  not  '*  acting"  as  a 
lookhtar  in  a  Criminal  Court  within  th-3  meaning'  of 
tjon  11,  Act  XX.  of  1865. 

Reference, — The  Officiating  Joint  Magis- 
irate  has  punished  Kalee  Churn  Chund,  a  Re- 
enue  Agent,  under  Section  13,  Act  XX.  of 
|i865,forpractisingasamookhtarin  his  Court, 
Criminal  Court,  without  having  previously 
obtained  a  properly  stamped  certificate  author- 
izing him  so  to -practise. 

It  appears  that  Kalee  Churn  Chund  wrote 
Hit  a  petition  of  complaint  for  one  Komoru- 
[in,  which  the  said  Komorudin  presented  him- 
self in  the  Joint  Magistrate's  Court.  The 
Officiating  Joint  Magistrate  is  of  opinion  that 
his  act  of  Kalee  Churn  Chund  in  drawing  up 
and  writing  a  petition  for  a  complainant  to  be 
Ipresented  by  him  in  a  Criminal  Court  is  prac- 
tising within  the  meaning  of  Act  XX.  of  1865. 
By  Section  1 1  of  the  Act,  mookhtars  duly 
admitted  and  enrolled  may  appear,  plead,  and 
act  in  any  Criminal  Court  subject  to  certain 
conditions  of  their  certificate,  and  these  words 
embrace  the  whole  of  what  constitutes  the 
more  general  term  *' practice."  In  the  present 
instance,  Kalee  Churn  neither  appeared  nor 
pleaded.  Did  he  then  act?  It  seems  to  me 
that  he  can  only  be  said  to  have  acted  in  a 
private  capacity,  not  in  the  sense  contemplated 
by  the  Act  in  a  public  capacity  as  a  medium 
between  the  complainant  and  the  Court.  The 
law  does  not  forbid  one  person  from  giving 
advice  to  another,  or  from  drawing  up  a  peti- 
tion for  another  on  any  matter  out  of  Court ; 
and  so  long  as  the  adviser  or  writer  abstains 
from  dealing  with  the  Court  itself  in  any  way 
in  connection  with  the  matter,  he  must  be  con- 
sidered to  be  absolved  from  all  consequences 
under  Act  XX.  of  1865. 

If  the  Otliciating  Joint  Magistrate's  view 
of  practising  were  carried  to  its  extreme  logi- 
cal conclusion,  the  liberty  of  the  subject 
would  be  very  seriously  infringed,  and  a  large 
class  of  persons,  such  as  clerks,  &c.,  would  be 
liable  to  punishment. 


I  therefore  solicit  the  High  Court  to  set 
aside  the  order  of  the  Officiating  Joint  Magis- 
trate, and  remit  the  fine  that  has  been  imposed 
upon  Kalee  Churn  Chund. 

Judgment  of  the  High  Court. 

Glover,  J. — There  can  be  no  doubt,  we 
think,  that  the  Judge  is  right,  and  that  the 
mere  writing  of  a  petition  for  a  party  who 
afterwards  presents  that  petition  himself  is 
not  "acting"  in  the  sense  of  Section  11,  Act 
XX.  of  1865. 

We  therefore  set  aside  the  order  of  the 
Joint  Magistrate,  and  remit  the  fine  imposed 
upon  Kalee  Churn  Chund. 


The  iiih  July  1872. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Dispute  concerning  land— Cultivation  of  [dis- 
puted land  (pending  possessory  action  under 
Act  XIV.  of  1859,  Section  15). 

Reference  to  the  High  Court,  under  Section 
434  ^/  ^^^  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Tipperah. 

Shib  Churn  Chuckerbutty 
versus 

Ishen  Chunder  Chuckerbutty. 

In  a  dispute  concerning"  land,  the  Mag-istrate,  having 
found  one  party  to  be  in  possession,  had  no  power  to 
g-ive  the  opposite  party  found  not  to  be  in  possession 
permission  to  cultivate  the  disputed  land,  pending  the 
decision  of  any  possessory  action  he  might  bring  under 
Section  15,  Act  XIV.  of  1S59. 

Kemp,  J, — Wk  think  that  the  view  taken 
by  the  Sessions  Judge  is  correct.  The  de- 
fendants have  been  found  to  be  in  possession. 
How  they  obtained  that  possession  is  foreign 
to  the  requirements  of  Section  3i«,  Criminal 
Procedure  Code.  The  order  of  the  Deputy 
Magistrate  giving  the  opposite  party,  who 
were  found  not  to  be  in  possession,  permis- 
sion to  cultivate  the  disputed  lands  pending 
the  decision  of  any  possessory  action  they  may 
bring  under  Section  15,  Act  XIV.  of  1859, 
is  illegal,  and  must  be  quashed.  We  fail  to 
see  how  such  order  was  calculated,  as  ob- 
served by  the  Deputy  Magistrate  acting  on 
the  advice  of  the  Magiistraie,  to  prevent  a 
breach  of  the  peace. 
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The  nth  July  1S72. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A  Glover, 

Judges. 

Jurisdiction— False  chargfes— Abetment— Penal 
Code,  Section  108  and  Sections  212  to  2x8. 

Reference  to  the  High  Court,  under  Section 
434  ^f  ^^^  Code  of  Criminal  Procedure, 
ly  the  Sessions  Judge  of  Cuttack. 

Queen 

versus 

Paiin  Pundah  and  another. 


The  Lower  Criminal  Courts  cannot  punish,  as  abettors, 
persons  who  g'avc  evidence  in  support  of  false  charjjcs, 
or  rather  charges  found  by  such  Courts  to  be  faKe. 

Section  loS  of  the  Penal  Code  does  not  contemplate 
any  acts  of  subsequent  abetment,  or  provide  for  the 
punishment  of  such  offence^,  except  wh.en  they  are  such 
as  are  defined  in  Sections  212  to  218. 


I  — — 

purposes  of  this  reference  to  point  oat  that  if 
the  inferior  and  theoretically  less  experienced 
Criminal  Courts  were  allowed  to  punish,  as 
abettors,  persons  who  gave  evidence  a 
support  of  false  charges,  or'  rather  charges 
found  by  the  said  CourU  to  be  false,  ihc 
provisions  of  the  Procedure  Code,  b?  wfeidi 
the  punishment  of  the  crime  of  false  evi- 
dence can  only  be  inflicted  by  the  Sesaoai 
Court,  would  be  practically  neutralized  aad 
set  at  naught.  It  is,  I  think,  obvious  that 
this  was  never  intended,  and  that  the  frarocn 
of  the  Criminal  Procedure  Code,  althoagi 
they  allowed  the  I^wer  Criminal  Courts  so 
punish  for  false  charges,  never  vested  dim 
with  authority  to  punish  those  who  supported 
such  charges,  not  by  previous  acts,  but  by  evi- 
dence merely. 

Judgment  of  the  High  Court. 

Kemp,  J. — We  concur  with  the  SesaoiB 
Judge.  The  conviction  and  sentence  art  set 
aside. 


Reference,— \  have  the  honor  to  submit, 
under  the  i)rovisions  of  Circular  Xo.  18, 
dated  the  i5ih  July  1863,  the  record  of 
Queen  versus  Mussamut  Sarsoli  and  others, 
with  a  view  to  the  setting  aside  as  illegal  of 
the  sentence  passed  upon  Paun  Pundah  and 
Dutt  Hurry.  Those  sentences,  being  under 
one  month,  are  not  a])pealable  to  me. 

The  Assistant  Magistrate  of  Bhuddruck, 
Mr.  Fiddian,  has  convicted  the  persons  afore- 
said solely  on  the  ground  that  they  gave  evi- 
dence in  support  of  a  charge  brought  by  one 
Sarsoti  against  her  husband,  which  charge 
he  had  found  in  a  prosecution  against  Sarsoti 
and  others  under  Section  211  to  be  false. 

I  have,  on  appeal,  found  that  the  falsity  of 
the  charge  was  not  established  ;  but  I  am  of 
opinion  that,  even  admittin'>:  that  the  charge 
was  false,  the  prisoners  could  not  legally  be 
convicted  under  Sections  211  and' loy  as 
abettors. 

After  careful  consideration,  I  hold  that 
Section  108  docs  not  contemplate  any  acts  of 
subsequent  abetment,  and  that  the  Code  does 
not  provide  for  the  i)unishment  of  such 
offences,  except  when  they  are  such  as  are 
defined  in  Sections  212  to  218  of  Chapter 
XL  of  the  Indian  Penal  Code. 

Many  very  excellent  reasons  could  be 
assigned  for  this  apparent,  though  not  real, 
omission.     It   will,  however,  suffice  for  the 


The  17th  July  1872. 

Present  : 

The  Iloh'ble  F.  B.  Kemp  and  F.  A.  Gk>ver, 

Judges. 

Mahomedan  law— Nikah  marriage— Legtti- 

macy. 

Reference  to  the  High  Court,  under  Sectm 
434  ^f  i^^  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Midnapore. 

Sheikh  Moneerooddeen 
versus 

Ramdhun  Bajeekur  and  others. 

The  iiihah  form  of  marriage  is  well-known  and  estah- 
hshed  among-  Mahomedans.  The  issae  of  a  rAUk 
marriage  would  be  legitimate  under  the  Mahoniedaalaw. 

Kemp,  J. — Thk  Sessions  Judge  has,  in  our 
opinion,  taken  a  right  view  of  this  case.  The 
nikah  form  of  marriage  is  well-knowii  and 
established  amongst  Mahomedans.  See  Vol. 
VI.,  Weekly  Reporter,  p.  60. 

In  page  1 5,  Bailhe's  Digest  of  Mahomedan 
Law,  it  is  slated  that  the  words  by  which  a 
marriage  is  contracted  are  of  two  kinds, 
'shureer  or  plain,  and  '' kinavuf'  or 
ambiguous.  The  shureet  or  plain  'are  nikh 
and  tazweez.  The  issue  of  a  nihah  marriage 
would  be  legitimate  under  the  Mahomedan 
law.  The  order  of  the  Officiating  Magistrate 
IS  set  aside,  and  he  will  be  directed  to  proceed 
with  the  trial  of  the  case. 
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The  9th  July  1872. 

Presefii : 

rhc  Hon'ble  V.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Penal  Code,  Section  393— Hurt— Rilling  a 
davghter  without  intention. 

Commuted  by  the  Deputy  Afagisiraie,  and 
tried  by  the  Sessions  Judge  0/  Rung  pore, 
t?n  a  charge  of  culpable  homicide  not 
amounting  to  murder. 

Queen 

versus 

Beshor  Bewa,  Appellant. 

Whero,  according^  to  the  prisoner's  own  confession 
(which  was  the  only  direct  evidence  against  her),  she, 
urith  a  view  to  chastising  the  deceased,  her  daughter  of 
8  or  10  years  of  age,  for  impertinence,  but  without  any 
intention  of  killing  her,  gave  her  a  kick  on  the  back 
and  two  slaps  on  the  fac«,  the  result  of  which  was  death — 
Hbld  that  the  conviction  should  be,  under  Section  323, 
Penal  Code,  of  voluntarily  causing  hurt,  and  the  punish- 
ment one  year's  rigorous  imprisonment. 

Kemp,  J. — The  only  evidence  against  the 
prisoner  is  her  confession,  and  this  must  be 
laken  in  its  entirety.  The  prisoner  stales 
that  the  deceased,  her  daughter,  a  child  of  8 
or  10  years  of  age,  was  impertinent  to  her, 
that  is  to  say,  mocked  her;  that  she,  with  a 
view  of  chastising  her,  but  without  any  in- 
tention to  kill  her,  gave  her  one  kick  on  the 
back  and  two  slaps  on  the  face ;  that  the 
child  fell  down  senseless;  that  the  prisoner, 
thinking  the  child  was  dead,  buried  the  body, 
and  gave  out  that  the  child  had  died  of 
cholera. 

This  is  all  that  the  prisoner  admits,  and  it 
does  not,  in  my  opinion,  amount  to  more  than 
voluntarily  causing  hurt  under  Section  321, 
Indian  Penal  Code.  The  prisoner  has  not 
been  charged,  as  she  might  have  been,  under 
Section  201  of  the  Code,  of  causing  the 
disappearance  of  evidence  of  the  commission 
of  an  offence,  knowing  or  having  reason  to 
believe  that  an  offence  had  been  committed. 

We  convict  the  prisoner  under  Section  323  : 
and  as  the  provisions  of  Section  334  do  not, 
under  the  circumstances,  apply,  we  sentence 
her  to  one  year's  rigorous  imprisonment. 

Glover,    J. — The    only    direct    evidence 
against  this  prisoner  is  her  own  confession. 
The  statement  of  the  one  boy  is  palpably 
false  in  many  particulars,  and  that  of  the  ' 
other  does  not  distinctly  implicate  the  pri-  ] 
soner  more  than  she  herself  confesses  to. 

Vol  XVIII. 


The  truth  seems  to  be  that,  in  a  fit  of  pas- 
sion, she  struck  the  girl,  her  daughter,  on  the 
head  or  face,  and  the  force  of  the  blow  knock- 
ed the  child  down  senseless.  The  mother, 
thinking  apparently  that  the  girl  was  dead, 
tried  to  conceal  her  share  in  the  matter  by 
hanging  up  the  body  to  the  beam,  and  so  to 
make  it  appear  that  the  girl  had  committed 
suicide.* 

This  is  probably  what  occurred,  for  the 
medical  evidence  shows  that  the  girl  was 
partly  suffocated  by  hanging,  and  the  deposi- 
tion of  the  second  boy  gives  a  good  deal  of 
color  to  the  supposiiion.  There  is,  however, 
no  //-<?<9/*against  the  prisoner  except  her  own 
statement,  and  that  does  not  amount  to  more 
than  an  admission  of  having  voluntarily 
caused  hurt. 

The  woman  had,  so  far  as  I  can  see,  no 
intention  of  doing  anything  more  than 
chastise  a  disobedient  and  impertinent  child, 
and  does  not  appear  to  have  used  any  ex- 
traordinary violence. 

Her  hanging  up  what  she  supposed  to  be 
the  dead  body  of  her  daughter  would  not 
aggravate  any  offence  for  which  she  was 
committed  for  trial ;  for,  thinking  her  child 
already  dead,  she  conld  not  be  guilty  of  inten- 
tionally inflicting  any  further  violence. 

I  concur,  therefore,  with  Mr.  Justice  Kemp 
in  thinking  that  the  conviction  should  be 
under  Section  323  of  the  Penal  Code,  viz.^ 
of  voluntarily  causing  hurt,  and  that  the 
punishment  (the  highest  that  the  law  allows) 
should  be  one  year's  rigorous  imprisonment. 


The  1 8th  July  1872. 
Present  : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Rig^ht  of  private  defence  of  person  and  property 
—No  fear  of  assault— Unarmed  persons. 

Queen 
versus 

Gour  Chand  Chung  and  another,  Appellants. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Officiating  Additional  Sessions 
Judge  of  Backergunge,  on  a  charge  of 
murder. 


•It  appears  from  the  judgment  of  the  Sessions 
ludge  that  the  prisoner's  youn^  son  Manu,  seeing  the 
deceased  hangfing,  cried  out  to  his  brother  Uni,  and  that, 
before  Uni  came  up,  the  prisoner  cut  the  rope,  and  told 
LJni  to  say  that  the  deceased  had  died  of  cholera.  Then, 
it  would  seem,  followed  the  hanging,  which  is  referred 
to  in  the  judgment  of  Kemp,  J. 
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The  right  of  private  defence  of  person  and  property  '  ^^e   land.      Taking    Cvenlhing    in    ibc 
Was  not  allowed  to  be  pleaded  in  a  case  where  there  was  '  favorable  tO  ihcm,  thev  COuld  Only, 

no  fear  of  an  assault  such  as  is  descnbcd  in  the  Clauses     ^  u    .^    a^c^,^a^a    tki^Jr   rkrnn 

of  Section  lOO  of  the  Penal  Code,  and  where  the  prison- [Section    I04,   have   defended   their   prop 

ers  used  deadly  weapons  (spears),  and  killed  two  un-     against    criminal    trespass    by    aCtS    that 
armed  persons  whom  thev  found  ploughing  land  which     ^^^  extend  tO  the  VOlonUrily  CauSing  of  dl 
the  pnsooers  believed  to  ot  theirs.  r  r^   ♦     ««^JL«.*.«r     fltj»v  mi 

Glover,  r.-THE  substantial  objection  to ,  As  a  matter  of  fact,  moreo%er  they  mi 
the  Judge's  finding  Uken  bv  the  prisoners  in  '  easily  have  applied  to  the  amhoriUes,  and 
appeal  is.  that,  on  The  evidence,  they  ought  to  no  right  to  uke  the  law  mo  tl>eir  own  lu. 
have  been  acquitted  as  having  acted  within  '  at  all,  for  the  field  was  only  being  ploogb 
their  right  of  private  defence  of  person  and  ,  and  no  injui}-  would  have  been  caosed  by 
property.  delay. 

The  facts  are  undisputed  :  the  prisoners  ^y^  ^^^^^  ^.^y^  ^y^^  Sessions  judge,  ibei 
did  kill  with  their  spears  two  men,  and  did  |  j^^.^  ^y^^^  ^y^^  prisoners  are  not  protected,  ai 
wound  severely  a  third.  The  dispute  was  ^^^^^  ^j^^j^  ^^j^^  jg  nothing  less  than  miird< 
about  a  small  piece  of  land  which  had,  in  ^^^^^  Section  302.  We  reject  the  appeal 
previous  years,  been  in  the  cultivation  of 

Ramkishno,  but  which  had,  during  the  pre-  

ceding  year,  been  cultivated  by  the  father  of  j^it  19th  Julv  1872. 

the  prisoners.    There  is  evidence  also  that  ' 

the  tehseeldar  of  the  landlord  had  taken  rent  rreseni  : 

from  the  prisoners'  father  for  that  year,  and  ,  jt^^  Mon'ble  F.  B.  Kemp  and  F.  A.  Glov 

had  told  Ramkishno,  on  his  applying  for  his  Judges. 

land,  that  he  might  take  it  if  he  could. 

There 'seems  to  be  no  doubt  that  Ram-    Code  of  Criminal  P«icedure,Sec^^^ 

kishno  and  his  relatives,  five  or  six  in  num- 
ber, went  to  the  field  on  the  day  in  question, 
and  commenced  ploughing.  We  find  no  relia- 
ble evidence  that  there  were  more  than,  at  the 
utmost,  eight  or  ten  persons  present,  and  in 
no  way  believe  the  prisoners'  statement  that 
there  was  an  assembly  of  250  men  sent  to  sup- 
port the  zemindar's  nominee.  The  prisoners 
came  to  the  field  armed  with  spears,  and, 
after  a  few  words  of  remonstrance  on  either 
side,  killed  two  of  Ramkishno's  party,  and 
wounded  a  third.  There  is  no  evidence  that 
any  resistance  was  made,  or  that  any  of  Ram 


Code,  Sections  x88  and  Z14— Disobedieooe 
lawful  order  of  public  serrant— Abetmeflt- 
Hook-swinging  or  other  self -torture. 

Miscellaneous  Criminal  Case  No,  ij8 

of  i8y2, 

Dwarick  Misser  and  others,  Petitioners. 

Baboo  Grish  Chumler  Mookerjee  for  the 

Petitioners. 

Where,  by  direction  of  Government,  the  MasristrJie 
promulg^tedf  an  order  under  Section  62,  Code  oJ  Crimi- 
nal Procedure,  directing^  all   persons  to  abstain  frca 
hook*swinging  or  other  self-torture  in  public  and  itom 
1  :~'u~^»..    -v^^.,1-.    «.^--.    ^^^r^A       TrMmArl'iotoltr  .  thc  abetmcnt  thereof,  and  no  such  order  was  upon  the 

kishnos  people  were  armed.    Immediately  1  ^^^   ^^^  Hj^j,  ^^^^  annulled  the  conTirtioo  ^ 

after  the  attack,  the  prisoners  returned  home,  |  the  prisoners  by  the  Deputy  Ma^strate  under  Sections 
and  then  went  to  the  police-station  at  ^ladari-  ,  iRSand  114,  Penal  Code,  for  having  knowijjiy  disobey- 

porc,  where  they  gave  themselves  up.  ^  ^^^  ^^^^' 

The  Sessions  Judge  had  held,  and  we  think  ,  Kemp,  J, — These  three  men  have  been 
quite  rightly,  that  the  prisoners  altogether  .  convicted  by  the  Deputy  Magistrate  of  Kulna, 
exceeded  their  right  of  private  defence.  I  Baboo  Ram  Coomar  Bose,  under  Sections  188 

In  the  first  place,  there  could  have  been  no  and  1 14  of  the  Indian  Penal  Code,  and  sen- 
right  of  private  defence  of  the  person,  for,  tenced  to  one  month's  simple  imprisonment, 
as  we  said  before,  there  is  no  proof  that  There  being  no  appeal  against  this  sentence, 
Ramkishno  was  supported  by  any  number  of  the  petitioners  moved  this  Court,  The  find- 
people,  or  that  any  one  individual  of  his  ing  of  the  Deputy  Magistrate  is  as  foliovs : 
company  was  armed.  There  could  have  been,  1  "The  Court  finds  that  the  accused,  being 
therefore,  no  fear  of  an  assault  such  as  is  de-  \  •*  present,  abetted  disobedience  of  an  order 
scribed  in  the  Clauses  of  Section  100,  Penal  "duly  promulgated  by  a  public  servant, 
Code.  ,  "  namely,  the  Magistrate  of  Burdwan,  under 

And  as  to  private  defence  of  property,  ^  "  Section  62  of  the  Criminal  Procedure  Code, 
granting  that  the  prisoners  honestly  thought  |  "  which  disobedience  caused,  or  tended  to 
that  the  land  was  theirs,  that  did  not  justify  1  "  cause,  annoyance  to  persons  la^^'fully  em- 
them  in  using  deadly  weapons,  or  in  killing !  ''ployed,  knowing  that  such  an  order  had 
two  unarmed  persons  whom  they  foimd  upon  |  "  been  duly  promulgated,  and  have  thereby 
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mitted  an  offence  punishable  under  Sec- 
'lions  188  and  114  of  the  Indian  Penal 
*,Code.  Section  188  enacts  that,  *  Whoever, 
^ kno7ving  that,  by  an  order  promulgated  by 
•^a  public  servant  lawfully  empowered  to 
^  promulgate  such  order,  he  is  directed  to 

*  abstain  from  a  certain  act,  or  to  take  cer- 
*tain  order  with    certain  property   in  his 

*  possession  or  under  his  management,  dis- 
*obeys  such  direction,'"  &c.  In  this  case, 
ft]though  the  Deputy  Magistrate  in  his  find- 
ing alludes  to  an  order  promulgated  by  the 
IMagistrate  of  Burdwan  under  Section  62,  no 
Buch  order  is  on  the  record,  and  therefore  we 
fail  to  see  how  the  accused  could  be  convict- 
ed of  having  knowingly  disobeyed  an  order 
promulgated  by  a  public  servant.    The  De- 
puty Magistrate  refers  to  a  resolution  of  the 
Bengal  Government,  dated  the  15th  of  March 
1865.     By   that    resolution   all   Magistrates 
of   Districts   in  the   Lower   Provinces  were 
required,  "  under  the  powers  vested  in  them 
"  by  law,  whenever  they  shall  consider  that 
"such    direction    is    necessary   to   prevent 
"annoyance  to  persons  lawfully  employed, 
'*  or  danger  to  human  life,  health,  or  safety, 
"to  direct  any  person  to  abstain  from  the 
"  act  of  hook-swinging,  or  other  self-torture, 
"  in  public,  and  from  the  abetment  thereof, 
"  or  to  lake  such  order  with  property  in  his 
"  possession  or  under  his  management  as  may 
**  serve  to  prevent  the   commission  of  the 
"  act,  and   persons  who  disobey  any  such 
**  injunction  should  be  prosecuted  and  punish- 
*'  ed  according  to  law."     There  is  no  evidence 
in  this  case  that  any  such  injunction  was 
issued,  and  there  is  no  order  under  Section  62 
of  the  Code  of  Criminal  Procedure  upon  the 
record.     The  conviction  and  sentence  are, 
therefore,  annulled,  and  the  prisoners  must  be 
released. 


The  22nd  July  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Penal  Code,  Section  202— Code  of  Crimuial  Pro- 
cedure, Section  422— Omission  to  g^ive  in- 
formation of  offence  —  Additional  evidence 
(called  for  by  Appellate  Court). 

Miscellaneous  Criminal  Case  No.  r^i  ofi8*j2. 

Woodoy  Chand  Mookhopadhya,  Petitioner, 

Bahoos  Hem  Chunder  Banerjee  and  Doorga 
Mohun  Doss  for  the  Petitioner. 


Per  Kemp,  J. — Before  a  person  can  bfe  convicted  of 
an  offence  un<]er  Section  202,  Penal  Code,  there  must 
be  legal  evidence  ( i )  that  he  has  kno\vle(^e  or  reason 
to  believe  that  some  offence  has  been  committed ;  (2)  an 
intentional  omission  to  eive  any  information  respect- 
injif  that  offence  ;  and  (3)  that  he  is  leeally  bound  to 

five  that  information.  In  this  case,  the  SeslAonsJudge 
avin|r  found  that  there  was  no  evidence  at  all,  Slection 
422,  Code  of  Criminal  Procedure,  did  not  apply,  as 
that  Section  only  authorizes  an  Appellate  Court  to 
direct  additional  evidence  to  be  taken  where  there  is 
some  primd'facie  evidence  bearingf  upon  the  g"uilt  or 
innocence  of  the  accused,  but  not  where  there  is  no 
evidence  at  all. 

Per  Glover,  J. — ^The  Sessions  Judge,  having  found 
that  an  offence  was  committed,  and  that  the  accused 
were  bound  by  law  to  give  information  respecting  it» 
but  that  there  was  not  on  the  record  evidence  of  their 
omission  togivethat  information,  was  competent,  undet 
Section  422,  to  order  the  deficiency  to  be  supplied  ;  the 
object  of  that  Section  being  the  prevention  of  a  guilty 
person's  escape  through  some  careless  or  ignorant 
proceedings  of  a  Magistrate,  or  the  vindication  of  a 
wrongfully  accused  person's  innocence  where  the 
same  carelessness  or  ignorance  has  omitted  to  record 
circumstances  essential  to  the  elucidation  of  truth. 

Glover y  J. — The  Magistrate  convicted  the 
accused  under  Section  202,  Penal  Code,  hold- 
ing that  they  knew  of  the  commission  of  the 
dacoitee  in  Mussamat  Urjela's  house,  and,  so 
knowing,  intentionally  omitted  to  give  inform- 
ation to  the  authorities. 

The  Sessions  Judge,  on  appeal,  found  that  a 
dacoitee  had  taken  place,  and  that  the  accused 
were  all  aware  of  the  fact,  but  that  there  was 
no  evidence  on  the  record  to  prove  the 
"  omission."  He,  therefore,  ordered  the  Magis- 
trate, under  Section  422,  Code  of  Criminal 
Procedure,  to  supply  the  necessary  evidence, 
and  to  return  the  case  to  his  Court  for  final 
disposal. 

It  is  not  quite  clear  to  me,  from  the  word- 
ing of  the  Sessions  Judge's  order,  whether  the 
evidence  required  was  on  the  point  of  simple 
"  omission"  or  of  *'  intentional  omission  ";and, 
if  I  were  tr}ing  the  case  as  a  Regular  Appeal, 
I  am  not  sure  that  I  should  agree  with  the 
Sessions  Judge  as  to  there  being  no  evidence  as 
to  the  fact  of  '*  omission."  1  think  that  there  is 
'  some  evidence,  both  as  to  the  actual  omission 
I  and  as  to  the  intention  also ;  but,  however  that 
I  may  be,  I  do  not,  after  much  consideration, 
find  anything  illegal  in  the  Sessions  Judge's 
order.     Section  422,  Code  of  Criminal  Proce- 
dure, gives  the  Appellate  Court  power  to  direct 
further  enquiry  to  be  made,  and  additional  evi- 
dence to  be  taken,  whenever  it  thinks  such 
enquiry  and  evidence  necessary  "upon  any 
point  bearing  upon  the  guilt  or  innocence  of 
the  appellant."     The  words  are  exceedingly 
large,  and  give  an  almost  unlimited  discretion. 
In  the  present  case,  the  Sessions  Judge  con- 
sidered  it  proved   that  persons  who  were 
bound  by  law  to  give  certain  information  were 
possessed  of  that  information,  but  that  there 
was   not  on  the   record   evidence  of   their 
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10   sapply  ihe   informalipn   in  the  police  were  hunting  up  evidence  to  coo- 
question  to  the  police.     No  doubt,  proof  of  vict  him. 

the  omission  was  absolutely  necessary,  and  \^  appears  to  me  that  the  **main''  pahit 

without  it  there  was  no  case  against  the  ^^^^r  Section  202  is  whether  the  omissioo 

accused.     But  the  Section  (422)  gave  the  was  intentional.     There  may  be  knowledge  or 

Sessions  Judge  the  power,  as  it  seems  to  me,  ^  reason  to  believe  that  an  offence  has  bcca 

of  ordering  the  deficiency  to  be  supplied.  committed  ;  there  mav  be  an  omission  to  gife 

If  an  Appellate  Court  is  bound,  under  all  ^^^.  information  ;  but  it  is  clear,  at  least  to  mc. 

circumstaftces,  to  decide  on  the  guilt  or  inno-  ^^^t  the  gist  of  the  offence  is  the  inleniiot!. 

cence  of  an  accused  person  on  the  evidence  Xq^^.  the  Sessions  Judge  finds,  not  that  the 

taken  in  the  Court  of  first  instance,  and  has  evidence  is  insufficient,  though  there  mw  be 

no  power  to  supplement  it  in  any  way,  then  ^^^^  evidence,  but  that  there  is  no  evidence 

I  cannot  understand  the  object  of  Section  ^^  ^11.    Section  422,  in  my  opinion,  does  not 

422,   Code   of    Criminal   Procedure.     That  apply  to  such  a  state  of  things.    Where  there 

object  I  take  to  be  the  prevention  of  a  guilty  ig  some  ^rmiZ/t/fi^  evidence  bearinir  upon  ibc 

person's  escape  through  some  careless  or  ii?no-  ^^\\^  q^  innocence  of  the  accuW,  the  Ajv 

mnt  proceedings  of  a  Magistrate,  or  the  vindi-  pdiate  Court  mav,  under  Section  422  of  ibe 

cation  of  a  wrongfully  accused  persons  inno-  Code  of  Criminal'  Procedure,  direct  additionai 

cence,  where  the  same  carelessness  or  igno-  evidence  to  be  taken  ;  but  in  the  case  before 

ranee  has  omitted  to  record  circumstances  uj,  j^e  Sessions  Judge  finds  that  there  is  no 

essential  to  the  elucidation  of  truth.      The  evidence  at  all.     What,  then,  was  there  to  add 

words  of  the  Section  are,  as  I  said  before,  ^q^  a,^(}  how  does  the  necessity  for  additioflal 

**  any  point  bearing  upon  the  guilt  or  inno-  evidence  arise  ?     I  am  of  opinion  that  the 

**  cence   of  the  appellant, '*  and  the  Judge's  ,  accused  oujrht  to  have  been  acquitted,  as  there 
action  appears  t)  ni3  to  have  been  perfectly 
justified. 

Kempy  y. — I  regret  that  I  am  unable  to 
concur  with  Mr.  Justice  Glover.  Apart  from 
the  fact  that  the  Magistrate  omitted  in  this 


^ acquiitetl, 

is  no  evidence  of  an  intentional  omission,  or. 
according  to  the  Judge's  finding,  of  any  omis- 
sion at  all. 


case  to  record  any  finding,  I  am  of  opinion 
that,  before  a  person  can  be  convicted  of  an    P^^*^*^"^*"- 
offence  under  Section  202  of  the  Indian  Penal 
Code,  there  must  be  legal  evidence,  first,  that  • 
he  has  knowledge  or  reason  to  believe  that 
some  offence  has  been  committed ;  second,  an 
^'intentional"  omission  to  give  *'any"  inform- 
ation respecting  that  offence ;  and,  third,  that 
he  is  legally  bound  to  give  that  information. 
The  petitioner,  Woodoy  Chand  Mookhopa 
dhya,  as  the  village-gomashta,  was  legally 
bound  to  report  crimes.     An  offence,  in  this 
case  dacoitee,  was  committed ;  of  this  there 
appears  to  be  evidence  which,  though  dis- 
credited in  the  first  instance  by  the  Deputy 
Magistrate,  was  believed  by  the  Magistrate, 
and,  on  appeal,  by  the  Sessions  Jud;?e.     It 
may  also,  1  think,  be  conceded  that  the  peti- 


I  therefore  quash  the  conviction  and  »fl- 
tence,  and  direct  the  immediate  release  of  tlie 


The  24th  July  1872. 

Preseni  : 

The  Hon'hle  F.  B.  Kemp  and  F.  A.  Glow, 

Judges, 

Commttment--False  Evidence— Abetment— Pe- 
nal Code,  Sections  193  and  X091 

Reference  to  the  High  Court  by  the  Juiicia^ 
Commissioner  0/ Assam. 

In  the  case  of  Dinonath  Burooa  and  others. 

Bahoo  Sreenath  Banerjee  for  Dinonath 

Burooa. 


The  commitment  of  certa'n  persons  charged,  nmfcr 

tioner  had  knowledge,  though 'not'immedVate,  ^.!f'«"  •^J,  Penal  C<>de,  *'»^\"'<»^'<>'«i;yf,^"4^^ 

,  ^,         re             ,       *,'    ^"6"  ""«- •"""^'^»«*^^i  evidence  m  a  judicial  proceedin<r,  was  held  to  be  tw- 

Ol  the  Ottence,  but  the  Sessions  Judge  finds,  gal,  inasmuch  as  the  sanction  of  neither  the  Court bef** 

and  I  quote  his  own  words,  *'  there  is  no  evi-  or  against  which  the  offence  was  committed,  nor  of 

dence  as  to  the  *main  '  point  in  the  charge,  the  *°J^^  ^^^'  ^'""'^  ^"^  '^^'''^  *"'''*  Court  is  subordinate, 

omission  to  give  information."     *'  The  case,"  ''Tt  fs'not  necessary,  to  constitute  the  offence  of  aU-t- 

says  the  Judge,  "must   accordingly   be  sent  ment,  that  the  act  abetted  should  be  committed. 

*•  to  the  :Magisirate  to  have  evidence  taken  on  Rtsolution 

"  this  point  under  Section  422  of  the  Code  of 

"  Criminal  Procedure."     The  accused,  be  it  Kemp,  7.— Read  a  letter  from  the  Judicial 

remembered,  remained  in  jail,  and  there  he  Commissioner  of  Assam,  dated  the  3rd  Jnh 

would  have  remained  but  for  the  action  of  1872,  submiiting,  for  the  orders  of  the  Court, 

Ihis  Court  which  released  him  on  bail,  while  the  recoril  of  a  case  of  commitment  made  by 
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Deputy  Commissioner  of  Luckimpore, 
'hich,  the  Judicial  Commissioner  is  of  opi- 
JOD,  should  be  quashed. 


The  26th  July  1872. 
Present : 


The  Judicial  Commissioner  observes  that 

there  are  two  groups  of 

nf '  '  ^''""^'  accused  :  the  first  group 

3!  Paniha.  consists  of  six  persons 

3.  Noolin.'  ^j'ide    margin).     These 

4*  !^*^«*;  ^  six     men     have     been 

5.  Hur  Monun.  1  j         -.u     .<  •    * 

6.  Kamnath.  charged    wuh      inten- 

"tionally   giving    false 

evidence  in  a  judicial  proceeding  before 

^*  the  Assistant  Commissioner  ;"  and,  with  re- 

'efence  to  them,  the  Judicial  Commissioner  is 

A  opinion  that  the  commitment  is  illegal,  as 

Ineither  the  sanction  of  the  Court  before  or 

igainst  which  the  offence  was  committed,  nor 

\\  some  other  Court  to  which  such  Court  is 

►ubordinate,  has  been  given.     If  this  be  the 

lease,  the  commitment  is  illegal. 


7.  Dinonath, 

8.  Hull. 

9.  Ramdass. 
10.  Doorga  Ram. 


Wiih   respect  to  the  second  group  {j)ide 

margin),  the  Judicial 
Commissioner  observes 
that  these  four  men 
have  been  committed 
on  a  charge  of  "  abet-  • 
I"  ling  the  intentionally  giving  false  evidence 
!'•  by  certain  persons,  namely,  Pooran,  Donai, 
'•  and  Mangoll,  before  the  Assistant  Commis-  , 
l^'sioner  of  North  Luckimpore."  He  is  of 
opinion  that  the  commiment  is  illegal  on  two 
'grounds : — 

1st, — That  no  person  can  be  convicted  of 
j  abetting  an  offence  under  Section  109  of  the  , 
i Penal  Code  until  the  person  or  persons  ac- ; 
cused  of  having  committed  ihe  offence  have 
been  convicted  of  the  charge  involved. 

2nd. — That  the  committing  officer  had  no 
jurisdiction,  inasmuch  as  no  sanction  for  the 
prosecu  ion  of  the  offence  abetted,  namely,  an 
offence  under  Section  193  of  the  Penal  Code, 
was  given. 

The  Court  is  of  opinion  that  it  is  not  I 
necessary  to  constitute  the  offence  of  abet- 
ment that  the  act  abetted  should  be  commit- 
ted. But  if  there  is  no  record  of  any  sanc- 
f  on  having  been  given,  either  by  the  Court 
before  or  against  whom  the  original  offence,  , 
namely,  the  offence  under  Section  1 93,  was 
committed,  or  bv  some  Court  to  which  such 
Court  of  primary  jurisdiction  is  subordinate, 
and  of  which  fact  we  are  not  certain,  the 
commitment  of  the  parties  composing  the 
second  group  would  be  illegal,  on  the  second 
ground  stated  by  the  Judicial  Commissioner, 
though  not  on  the  first  ground. 


The  Hon'bb  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Evidence— Identification  of  accused  (after  pro- 
secution closed). 

Mhcellaneous  Criminal  Case  No.  ijy 

of  lS*J2. 

Jankee  and  others,  Pelitioners. 
Mr.  C.  Gregory  for  the  Petitioners. 

The  identification  of  an  accused  after  the  evidence 
for   the  prnsecutii)n  has   been   completed  will  not   he 
legally  suflicient  if  there  is  nothinj»"  to  shnv  that  the 
witnesses  were  on  their  oaths  at  the  time  thej'  made  the 
identification. 

Kemp,  J. — In  this  case,  we  think  that 
there  is  no  reason  to  interfere,  except  in  the 
case  of  ihe  petitioner.  Xeemun  Singh,  against 
whom  there  is  no  evidence  whatever,  and  he 
will  be  acquitted. 

The  other  prisoners  were  named  by  one  or 
more  of  the  witnesses  for  the  prosecution, 
and  the  Courts  below  have  thought  proper  to 
believe  that  evidence.  We  cannot,  under 
Section  404,  Code  of  Criminal  Procedure,  in- 
terfere, and  the  order  is  affirmed. 

We  may  observe  that  the  identification 
of  the  accused,  after  the  evidence  for  the 
prosecution  had  been  completed,  would  not 
be  legally  sufficient,  as  there  is  nothing  to 
show  that  the  witnesses  were  on  their  oaths 
at  the  time  thev  made  the  identification. 


The  26th  July  1872. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Code  of  Criminal  Procedure,  Section  184— Pro- 
perty of  absconding  offender  declared  to  be  at 
disposal  of  Government-^Restoration  of— 
Power  of  High  Court— Review  of  order— 
Cancelment  of  order. 

Miscellaneous  Criminal  Case  Xo.  /j^ 

of  iSyj, 

The  (lOvernment  of  Bengal,  Petit iofier^ 

versus 

Meer  Surwar  Jan,  Opposite  Party. 

Mr.  H.  Bell,  Legal  Remembrancer,  for  the 

Petitioner. 

Baboo  Doorga  Mohun  Dass  for  the 
Opposite  Parly. 
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The  High  Court  cancelled  a  previous  order  made  by 
it  (under  an  error  in  law  caused  by  a  misrepresentation 
of  the  facts),  directingr  the  restoration  of  the  moveable 
property  of  a  prisoner  which  was  under  attachment ; 
the  Court  not  havings  been  informed  at  the  time  that  the 
property  in  question  had,  under  Section  184,  Code  of 
Criminal  Procedure,  been  dtcla red  to  be  at  the  disposal 
of  Government. 

Property  so  declared  to  be  at  the  disposal  of  Govet  n- 
ment  can  only  be  restored  by  Government. 

Kempy  J. — In  this  case  Mr.  Bell,  the  Legal 
Remembrancer,  appeared  on  behalf  of  the 
Government  of  Bengal,  and  moved  the  Court 
to  cancel  an  order  passed  on  the  27th  March 
1872,  on  the  eS'parU  petition  of  one  Surwar 
Jan. 

On  the  8th  July  1872,  notice  was  issued 
to  Surwar  Jan  to  appear  in  person  or  by 
pleader. 

It  appears  that  Surwar  Jan  was  committed 
by  the  Magistrate  of  Fureedpore  to  the 
Sessions  to  take  his  trial  on  a  charge  of  riot 
with  murder.  Surwar  Jan  was  convicted  by 
the  Sessions  Judge,  but,  on  appeal,  was 
acquitted  by  this  Court. 

Previous  to  the  apprehension  and  commit- 
ment of  Surwar  Jan,  he  had  evaded  process, 
VIZ.,  a  warrant  issued  against  him,  and  certain 
moveable  property  belonging  to  him,  which 
had  been  attached,  was  declared  to  be  at  the 
disposal  of  the  Government  under  Secuon 
184  of  the  Code  of  Criminal  Procedure. 
After  the  acquittal  of  Surwar  Jan  by  this 
Court,  he  was  put  on  his  trial  under  Section 
174  of  the  Penal  Code,  and,  being  convicted, 
was  sentenced  to  imprisonment  for  a  term  of 
six  months  and  a  fine  of  Rs.  i,ooo,  this 
being  the  maximum  sentence  which  can  be 
passed  under  that  Section. 

Surwar  Jan  then  petitioned  this  Court, 
and,  on  the  22nd  December  1871,  Justices 
Kemp  and  E.  Jackson  were  of  opinion  "that 
it  could  not  be  said  that  Surwar  Jan's  absence 
did  not  originate  in  a  desire  to  evade  process," 
but  on  the  last  ground  of  his  petition,  which 
contained  a  prayer  for  mitigation  of  punish- 
ment, those  Judges  held  that,  although  they 
confirmed  the  conviction,  they  were  of  opinion 
that,  as  Surwar  Jan  had  been  then  some 
months  in  jail,  and  had  been  acquitted  of  the 
graver  charge  of  riot  wiih  murder,  the 
remaining  portion  of  the  sentence  ought  to 
be  remitted.  Nothing  was  said  as  to  the 
remission  of  the  fine,  but  doubtless  it  was  the 
intention  of  the  Judges  to  remit  it. 

Subsequently,  on  the  27th  March  1872, 
Surwar  Jan  presented  a  petition  to  this  Court, 
praying  that,  as  he  had  been,  as  he  state?,  "  re- 
leased by  this  Court  from  the  unjust  sentence 
passed  by  the  Magistrate,"  the  Court  would 
be  pleased  to  direct  the  confiscated  moveable 


property  to  be  restored  to  him.  On  this 
petition  we  passed  an  order  directing  the 
Magistrate  *'  to  restore  all  the  moveable  pro- 
perty of  the  petitioner  which  may  be  under 
attachment." 

It  is  clear  that  the  pleader  who  prcsentetJ 
this  petition  did  not  place  the  true  circam- 
stances  of  this  case  before  the  Court;  no 
mention  of  the  fact  that  the  properly  in  ques- 
tion had  been  declared  to  be  at  the  disposal 
of  the  Government  was  made :  the  petitioner 
was  also  incorrect  in  stating  that  this  Court 
had  "released  him  from  the  unjust  sentence 
passed  by  the  Magistrate."  What  the  Court 
did  was  to  mitigate  the  sentence,  alihoogh 
they  upheld  the  conviction. 

It  has  been  argued  by  the  pleader  for 
Surwar  Jan  that  this  Court  is  not  competent 
to  review  its  order,  and  a  Full  Bench  case  to 
be  found  in  Volume  5  of  the  Weekly  Reporter. 
Criminal  Rulings,  page  61,  was  referred  to. 
In  that  case  it  is  laid  down  that  a  review  of 
judgment  will  not  lie  from  a  sentence  or 
judgment  pronounced  by  the  High  Court,  or 
by  a  Division  Bench  of  the  High  Court,  on 
appeal.  But  in  this  case  our  order  was 
passed  without  notice  to  the  Magistrate  or  the 
Government  of  Bengal,  and  the  facts  of  the 
case  were,  to  say  the  least,  not  correct!} 
stated. 

Being,  therefore,  of  opinion  that  the  property 
which  has  been  declared  to  be  at  the  disposal 
of  the  Government  of  Bengal  can  only  be 
restored  to  Surwar  Jan  by  that  Government, 
and  that  our  order  of  the  27ih  March  1872, 
which,  though  it  refers  in  terms  to  the  pro- 
perty under  attachment,  clearly  contemplateil 
the  property  in  question,  was  based  upon  an 
error  in  law  caused  by  a  misrepresentation  of 
facts,  we  cancel  it. 


The  29th  July  1872. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Certificate  under  Act  XXVII.  of  i860— Dispnte4 
possession  of  house — Procedure. 

Miscellaneous  Criminal  Case  Xo,  iji  0/ iSyj. 
Seetaram  Sahoo,  Petit  toner ^ 

versus 

Roy  Sheo  Gholara  Sahoo  Bahadoor, 
Opposite  Party, 

f 
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Sabaos  Kalikishen  Sein  and  Rughoobuns 
Sahoy  for  the  Petitioner. 

Afessrs.  R.  T.  Allan  and  C  Gregory  for 
the  Opposite  Party. 

A  certificate  under  Act  XXVII.  of  i860  only  author- 
te$  the  holder  thereof  to  collect  the  debts  due  to  the 
state  of  a  deceased  person,  but  does  not  entitle  hini  to 
ecover  or  to  take  possession  of  any  property  belongnnff 
9  ^e  deceased  from  any  person  who  may  be  in  posses- 
loa  (whether  wrongful  or  rif^htful)  of  that  property. 
rbc  Maufistrate  ought  to  maintain  the  person  in  posses- 
ion, and  leave  the  other  party  to  brmg  a  suit  in  the 
3%il  Court  to  prove  his  title  to  the  property  independ- 
•ntly  of  the  certiRcate. 

Kemp,  J. — In  the  matter  of  the  petitioner 
Seetaram  Sahoo,  in  case  No.  131,  it  will  be 
teccssar)'  to  enter  to  some  extent  into  the 
history  of  this  case.     It  appears  that   Ram 
Churn  Sahoo  died  in  1269.     The  petitioner 
Seetaram  Sahoo  alleges  that  he  is  the  adopted 
son    of  Ram  Churn  Sahoo  ;  that  after  the 
death  of  Ram  Churn  Sahoo  he  was  residing 
\ffith  his  adopting  mother,  the  v\idow  of  Ram 
Churn,  in  the  house  in  dispute ;  that  during 
the  lifetime  of  the  widow  he  lived  in  that 
house,  and  that  no  attempt  was  made  to  dis- 
turb  his  possession  until  after  the  death  of  I 
the  widow,  which  took  place  some  lime  after  j 
that   of  her  husband,  or  in    1271.     On  the 
death  of  the  widow,  the  opposite  party,  Roy 
Sheo  Gholam  Sahoo  Bahadoor,  who  claims  to 
be  a  cousin  of  the  late  Ram  Mohun  Sahoo, 
applied  to  the  Judge  for  a  certificate  under 
the  provisions  of  Act  XXVII.  of  i860.     In 
that  case  he  obtained  a  certificate,  and  the 
order  of  the  Judge  is  now  pending  in  appeal 
before  this  Court  in  Miscellaneous  Regular 
Appeal  No.   156.     It  is  sufficient,  however, 
here  to  say  that  it  appears  from  the  decision 
in    that   case  that  the  petitioner   Seetaram 
Sahoo,  who  was  the  objector  in  the  certificate- 
case,  was-  unable,  as  he  states,  to  produce  the 
deed  of  adoption,  inasmuch   as   it  was  in 
Calcutta  at  the  time,  and  no  opportunity  was 
given  him  to  produce  it.     That  case  is  now 
under  appeal,  and  we  have  nothing  further  to 
do   with  it.     Shortly  after  the  death  of  the 
widow,  a  riot  took  place,  and  from  the  pro- 
ceedings taken  in  that  case  before  Mr.  Crib- 
ble, the  Joint  Magistrate,  and  his  decision 
dated  the  24th  of  ^larch   1872,  it  is  very 
clear,  without  going  further  into  the  case,  that 
Sheo  Gholam's  party  were  in  the  wrong.     It 
is  evident  from  those  proceedings  that  Seeta- 
ram Sahoo  and  his  wife  were  residing  in  the 
disputed  premises,  and  that  a  riotous  attack 
was  made  on  the  house  by  Sheo  Gholam's 
party  in  force  with  the  intention  of  summarily 
ejecting   Seetaram  and   his  wife  from  the 
premises.    From  that  decision  the  conduct  of 


the  Deputy  Magistrate  seems  to  us  blameable ; 
he  was  on  the  spot  at  the  time,  and  he  ap- 
pears   to    have    taken    no    active    steps    to 
prevent  the   riot.     Be  that,   however,  as  it 
may,  it  is  very   clear  that  Sheo   Gholam's 
party  were  the   aggressors,   and   they  were 
convicted  of  rioting  by  the  Joint  Magistrate, 
Mr.  Cribble,  who,  at  the  time  he  passed  his 
decision  of  the  24th  March  1872,  was  clearly 
of  opinion   that   Seetaram   Sahoo,   with   his 
wife,  was  residing  in,  and  in  possession  of,  the 
disputed  house.     Subsequently,  several  peti- 
tions were  presented,  and  amongst  them  a 
petition  by  Beerun  Singh,  a  ser\'ant  of  Sheo 
Gholam  Sahoo,  in  which  he  petitioned  the 
Magistrate  to  issue  an  injunction  under  the 
provisions  of  Section  62,  Act  XXV.  of  1861, 
the  Code  of  Criminal  Procedure,  upon  Seeta- 
ram Sahoo,  calling  upon  him  to  remove  his 
wife   from  the  disputed  premises  within  a 
certain    time.     The   Magistrate   refused   to 
issue  any  injunction,  but  referred  the  peti- 
tioner to  Section  448  of  the  Penal   Code, 
that  is  to  say,  directed  him  to  take  proceed- 
ings against  Seetaram  and  his  wife  for  house- 
trespass,  although  the  Magistrate  had  pre- 
viously held  that  Seetaram  and  his  wife  were 
residing,  and  had  been  residing,  before  the 
riot,   on   the   premises   in   dispute.     Subse- 
quently, Seetaram  Sahoo,  on  the  2nd  of  April 
1872,  prayed  the  Magistrate  to  give  him  the 
protection    of    the    police,     alleging    that, 
although  his  wife  was  then  living  in  the  house 
in  dispute  with  his  servants,  and  he  was  thus 
in  possession   thereof,   he    apprehended    a 
breach  of  the  peace  on  the  part  of  Sheo 
Gholam  Sahoo's   wife,  if  he,   the  husband, 
attempted  to  visit  his  wife  in  the  house  in 
dispute ;  he,  therefore,  asked  for  a  guard  of 
4  constables  and  a  head-constable  of  police, 
the  expenses  of  which  guard  he  offered  to 
defray. 

The  Magistrate,  upon  this  petition,  passed 
an  order  to  the  effect  that,  whereas  the 
possession  of  Sheo  (iholam  Sahoo  had 
been  found  by  a  competent  Court,  if  Seetaram 
Sahoo  and  his  wife  desisted  from  going  to 
the  house  in  dispute,  no  affray  was  likely  to 
take  place ;  he  therefore  refused  to  accede  to 
the  prayer  of  the  petitioner.  That  is  briefly 
the  slate  of  the  case  up  to  the  time  when 
this  Court  was  asked  to  send  for  the  record 
of  the  case.  The  record  was  sent  for  on  the 
20th  of  June  1872. 

It  is  clear  to  us  that  the  certificate  under 
Act  XXVII.  of  i860  could  only  authorize 
the  holder  thereof,  Roy  Sheo  Gholam  Sahoo 
Bahadoor,  to  collect  the  debts  due  to  the 
estate  of  the  deceased  Ram  Churn  Sahoo, 
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Such  a  certificate  does  not  entitle  him  to 
recover  or  to  take  possession  of  an}  property 
belonging  to  the  deceased  from  any  person 
who  may  be  in  possession  of  that  property. 
The  possession  of  Seetaram  Sahoo  and  his 
wife,  whether  a  Avrongfiil  or  a  rightful  posses- 
sion (and  upon  this  point  we  cannot  pro- 
nounce any  decision),  has,  to  our  minds,  been 
clearly  proved  in  this  case,  and  therefore 
Sheo  Gholam  Sahoo,  if  he  seeks  to  recover 
possession,  must  prove  his  title  independent 
of  his  certificate.  The  real  struggle  between 
the  parties  in  this  case  is  as  to  who  is  to 
bring  a  suit  in  the  Civil  Court,  and  upon 
whom  the  onus  is  to  lie.  From  the  very 
commencement  of  this  case,  namely,  in  the 
riot-case,  there  is  no  doubt  that  Mr.  Gribble, 
however  he  may  have  changed  his  opinion 
from  that  expressed  on  the  24th  of  March 
1872,  thought  that  Seetaram's  wife  was  in 
possession,  and  that,  at  the  lime  of  the  riot, 
both  the  wife  and  husband  were  in  the  house 
with  their  servants,  and  Sheo  Gholam  Sahoo's 
people  were  convicted  of  rioting,  and  were 
punished.  In  the  petition  of  Beerun  Singh, 
it  is  admitted  that  the  wife  of  Seetaram  and 
his  servants  are  still  in  the  house,  and  an 
application  was  made  to  the  Magistrate  for 
an  injunction,  calling  upon  them  to  vacate 
the  premises.  Throughout  the  proceedings, 
it  is  clear  to  us  that  Seetaram  and  his  wife's 
possession  of  the  house  has  been  admitted  by 
the  opposite  party.  We  therefore  bold  that 
the  order  of  the  Magistrate  in  this  case  is  an 
improper  and  illegal  order,  and  that  Seetaram 
Sahoo  and  his  wife  ought  to  have  been  main- 
tained in  possession  of  this  house,  leaving  the 
opposite  party,  Sheo  Gholam  Sahoo,  to  V)ring, 
if  so  advised,  a  suit  in  the  Civil  Court  to 
prove  his  title  to  the  house  independent  of 
the  certificate  which  he  has  obtained. 

The  order  of  this  Court,  therefore,  is  that 
the  order  passed  by  the  Magistrate,  and  that 
of  the  Sessions  Judge  confirming  that  order, 
be  set  aside,  and  that  Seetaram  Sahoo  and  his 
wife  be  retained  in  possession  of  the  house 
in  dispute  until  the  tiile  to  that  house  is 
decided  by  a  competent  Court.  The  Magis- 
trate of  the  District  will  see  that,  in  the  exer- 
cise of  their  right  of  possession  in  that  house, 
Seetaram  and  his  wife  are  not  in  any  way 
molested  or  hindered. 


The  24lh  July  1872. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  <Jlovcr. 

Judges, 

Code  of  Crimiaal  Procedure,  Section  318— Land- 
disputes— Disputes  as  to  light  to  collect 
share  of  rent— C  O.  Na  10  of  i8th  April 
1863— Refiful&tioa  V.  of  1812,  Section  26— Re- 
gulation V.  of  1827. 

Miscellaneous  Criminal  Case  No.  120  n/ 

Ramrunginee  Dassee,  Petitioner, 

versus 

Gooroodass  Roy,  Opposite  Party. 
Mr.  Woodroffe  for  the  Pelilioner. 
Mr.  Lowe  for  the  Opposite  Party. 

Section  31S,  Code  of  Criminal  Procedure,  refers  ooly 
to  disputes  concerning-  land,  hut  not  10  a  dispute  as  to 
the  ripfht  to  collect  the  rents  of  a  joint  undtvidnl 
estate  in  a  certain  proportion.  The  latter  mu^t  be  deah 
with  under  Circular  Order  No.  10  of  iSth  April  iS<'»3  and 
Section  26,  Rcgrulation  \^.  of  1S12,  as  amended  by  Re- 
gulation V.  of  1827. 

Kemp,  J. — This  case,  was  before  the 
Court  on  the  13th  of  January  1872;  on  that 
occasion  we  observed  that  the  first  partj. 
Ramrunginee  Dassee,  being,  as  she  alleges,  a 
joint-sharer  in  the  property  in  dispute,  had 
attempted  to  exercise  her  right  to  collect 
the  rent  in  a  certain  proportion  in  the  nn- 
divided  estate;  and  that,  if  such  was  the  case, 
the  matter  could  not  come  under  the  pro- 
visions of  Section  318  of  the  Code  of  Crimi- 
nal Procedure,  but  must  be  dealt  with  as 
directed  in  the  Circular  Order  of  this  Court* 
Xo.  10,  dated  i8th  April  1863. 

We  further  directed  the  Magistrate  in  re- 
trying the  case  to  give  the  parties  an  oppor- 
tunity of  appearing  before  him.  The  Ma- 
gistrate, on  receipt  of  our  remand-order, 
thought  proper  to  make  over  the  case  to  the 
Deputy  ^lagistrate,  Baboo  Bhoobun  Moinm 
Raha,  who  has  found  that  the  dispute  comes 
within  the  purview  of  Section  318  of  the 
Code  of  Criminal  Procedure,  and  on  the 
evidence  that  the  second  party,  Baboo  Gooroo- 
dass Roy,  is  in  possession.  The  order  of 
the  Deputy  Magistrate,  directing  that  the 
second  party  be  kept  in  possession  until 
ousted  in  due  course  of  law,  is  dated  the 
17th  April  1872. 

On  the  26ih  June,  on  the  petition  of  the 
first  parly,  Ramrunginee  Dassee,  we  directed 
a  rule  to  issue  on  the  second  party  to  show 
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:ause  why  the  order  of  the  Deputy  Magis-  j 
rate  should  not  be  reversed. 

The  case  has  been  fully  argued  before  us 
ay  Mr.  Lowe  for  the  second  party  in  support 
:>f  the  Deputy  jNIagistrate's  judgments,  and 
by  ^Ir.  Woodroffe  for  the  first  party  in  sup- 
port of  the  nile. 

The    position    of    the    parties     is    this : 
Oooroodass    Roy,  the    second^    party,    and 
Doorgadass  Roy,  the  husband  of  Ramrungi- 
nee,    the  first  party,  were   uterine  brothers. 
Doorgadass  died   in  1838.    'After  his  death 
his  widow  Ramrunginee  set  up  a  will  and  a 
power  to  adopt,  disputes  arose,  and  two  suiis 
were  instituted  in  the  late  Supreme  Court  on 
the  part  of  the  widow  :  one  to  establish  the 
will  and  her  power  of  adoption,  the  other  for 
her     share    In    the    joint    undivided    estate. 
These  suits  were  eventually  compromised,  and 
a  decree  was  passed  according  to  the  terms 
of  that  compromise,  the  result  being  that  it 
was  declared  that  Ramrunginee  was  entitled 
to  a  one-fourth  share  of  the  joint  undivided 
estate,  and  her  power  to  adopt  was  recogniz- 
ed.    This  decree  was  passed  in    February 
1846. 

It  is  alleged  by  Gooroodass  Roy  that  the 
compromise  upon  which  the  decree  of  Feb- 
ruary 1846  is  based  contemplated  the  execu- 
tion of  a  further  deed  between  the  parties, 
according  to  the  terms  of  which  Gooroo- 
dass was  to  manage  the  collections  from  the 
share  of  his  sister-in-law  Ramrunginee ;  that, 
in  pursuance  of    this,    an    ekrarnamah,   or 
power-of-attorney,   was   executed    by    Ram- 
runginee  on  the    18th    Assar   1253    (June 
1846),  according  to  the  terms  of  which  Ram- 
runginee  made  over  her  whole  title  to  a 
share  of  the  joint  undivided  estate  to  him  for 
the  consideration  of  an  allowance  by  way 
of  maintenance  of  Rs.    200  per  mensem  for 
ihe  term  of  her  liie.     It  is  under  this  deed 
that  Gooroodass  claims  to  be  in  exclusive 
possession  of  the  whole  estate,  with  the  right 
to  collect  16  annas  of  the  rent  from  the  ten- 
antry.    The  execution  of  this  deed  is  em- 
phatically denied  by  Ramrunginee. 

The  Deputy  Magistrate  observes,  with  re- 
ference lo  this  deed,  that  **  the  genuineness 
or  otherwise  of  it  is  a  question  for  the  Civil 
Court  to  settle."  He  then  proceeds  to 
state  that  it  appears  to  be  true  that  Ram- 
runginee did  execute  "  a  "  power  of  attorney 
in  favor  of  Baboo  Gooroodass  Roy,  inas- 
much as  in  her  deposition,  under  Section  177 
of  Act  VIII.  of  1859,  she  said  : '*  Perhap s 
"  Gooroodass  Roy  took  a  power-of-attorney 
*'  signed  by  me, "  and  further  that  in  the 
same  deposition  she  has  stated :  "  He  does 
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''not  pay   me  Rs.    200  per  mensem,   but 
**  Rs.  2,000  per  annum." 

We  so  far  concur  with  the  Deputy  Ma- 
gistrate that  it  will  be  for  the  Civil  Court 
to  decide  the  question  of  whether  Ramrun- 
ginee did  execute  the  ekrar  or  not.  We 
have  looked  at  it,  and  considered  its  terms 
to  enable  us  to  ascertain  the  precise  position 
of  the  parties,  and  for  no  other  purpose^ 
The  deed  in  question  is  one  of  a  very  pecu- 
liar description.  The  widow  is  made  to 
give  up  willingly  her  right  to  adopt,  to  estab- 
lish which  she  had  brought  to  a  successful 
conclusion  a  suit  in  the  Supreme  Court,  and 
to  accept  a  monthly  salary  by  way  of  main- 
tenance of  Rs.  200  in  lieu  of  a  one-fourth 
share  in  a  joint  undivided  estate  of  very 
great  magnitude  and  value. 

Ramrunginee  has  on  oath  denied  the  exe- 
cution of  this  deed.  Baboo  Gooroodass 
Roy  has  not  deposed  to  its  execution.  The 
deed  is  not  registered.  It  was  originally  en- 
grossed on  an  insufl^cient  stamp,  and,  though 
executed  in  1846,  it  was'  not  produced  in 
any  Court,  or  in  any  way  published  to  the 
world  before  1861,  and  that  too  in  an  ex- 
parU  proceeding.  Again,  in  1865,  it  was 
successfully  repudiated  by  Ramrunginee, 
when  she  was  permitted  to  take  out  execu- 
tion of  a  decree  jointly,  in  proportion  to 
her  share  in  the  undivided  estate,  in  spite 
of  this  deed. 

If,  therefore,  this  deed  be  left  out  of  the 
question,  as  either  of  doubtful  authenticity, 
or  one  upon  the  genuineness  of  which  this 
Court  cannot,  under  the  provisions  of  Sec- 
tion 318,  decide,  the  parties  revert  to  the 
position  which  they  held  under  the  decree 
of  the  late  Supreme  Court  under  which 
Gooroodass  Roy  is  entitled  to  a  three-fourth 
share,  and  Ramrunginee  to  a  one-fourth  share 
of  the  joint  undivided  estate. 

When  the  present  dispute  arose  between 
the  parties,  and  proceedings  were  insti« 
tuted  under  the  provisions  of  Section  318 
of  the  Code  of  Criminal  Procedure,  both 
parties,  and  more  particularly  the  second 
party,  (jooroodass  Roy,  repudiated  the  idea 
that  the  Section  applied.  In  the  kye/eui 
of  Gooroodass  Roy,  we  find  a  statement 
to  the  effect  that,  "  inasmuch  as  Ramrungi- 
'*  nee  alleges  that  she  is  in  possession  of  her 
"share,  the  provisions  of  Section  318  can- 
"not  apply,  and  it  is  only  the  Civil  Court 
"  which  can  take  cognizance  of  the  dispute." 
Sec  ion  318  of  the  Code  of  Criminal  Pro- 
cedure refers  to  disputes  concerning  land. 
In  this  case  there  is  no  dispute  concerning 
land ;  the  dispute  is  as  to  the  right  to  collect 
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the  rents  of  a  joint  undivided  estate  in  a 
certain  proportion.  Ramrunginee  states: 
*'  My  riglit  to  a  one-fourth  share  in  the  joint- 
<*  estate  has  been  declared  by  a  competent 
''  Court.  I  claim  my  right  to  collect  the 
''rents  in  proportion."  Gooroodass  admits 
that  the  right  of  Ramrunginee  was  declared, 
but  asserts  that  she  has  divested  herself  of 
that  right  according  to  the  terms  of  the 
ekrar.  In  this  state  of  things,  if  we  admit 
the  ekrarnamah^  or  power-of-attorney,  to  be 
genuine,  of  which  we  entertain  grave  doubts, 
the  posiiion  of  Gooroodass  Roy  is  that  of 
an  attorney  for  the  lady ;  he,  as  member  o( 
a  joint-family,  is  managing  the  share  of 
another  member  of  that  family,  and  therefore 
his  possession  would  not  be  adverse.  Take 
a\\'ay  that  ekrary  the  right  of  the  widow  of 
Doorgadass  Roy,  namely,  Ramrunginee,  to 
a  one* fourth  share  of  the  joint  undivided 
estate  having  been  declared,  any  dispute  as 
to  the  exercise  of  that  right  which,  as  in 
this  case,  has  taken  the  form  of  an  attempt 
on  her  part  to  exercise  her  legal  rights  by 
collecting  her  proportion  of  the  rent,  cannot 
come  within  the  purview  of  Section  318  of 
the  Code  of  Criminal  Procedure,  but  must 
be  dealt  with  as  directed  in  our  remand- 
order,  under  Circular  Order  Xo.  10,  dated 
18th  April  1863,  and  Section  26,  Regula- 
tion V.  of  18 iJ,  as  amended  by  Regulation  V. 
of  1827. 

The  order  of   the   Deputy  Magistrate  is 
reversed. 


The  2nd  August  1S72. 

Present  : 

The  Hon'ble  Sir  Richard  Couch.  A7., 
Chief  Justice,  and  the  Hon'ble  \V.  Ainslie, 
Judge, 

Nuiaance^Penal  Code,  Section  aQO-^Criminal 
trespats— Filling  up  public  ditch  or  drain 
—Criminal  Procedure  Code,  Section  426. 

Misceltaneous  Criminat  Case* No.  /j^  d/" 

Roopnarain  Dutt  an4  another.  Petitioners, 

Baboo  Romesh  Chunder  Bose  for  the 
Petitioners. 

The  petitioners,  who  filled  up  a  portion  of  a  ditch 
or  drain  which  formed  part  of  a  public  way,  and  which 
belonged  to  the  public,  instead  of  beinr  convicted  of  a 
nuisance  punishaoie  under  Section  290,  Penal  Code,  were 
convicted  of  criminal  trespass.  But,  inasmuch  as  they 
had  not  been  sentenced  to  a  heavier  punishment  than 
might  have  been  awarded  if  they  had  oeen  convicted  of 
a  nuisance,  the  Hig^h  Court,  acting  under  Section  42C), 
Code  of  Criminal  Procedure,  declined  to  interfere. 


Conchy  C,J. — The  Magistrate  savs: "  Eras 
*'  the  evidence  recorded  in  this  case,  no 
''charge  than  that  of  criminal  trespas 
"be  sustained*'  (a  remark,  the  justness  of 
which  we  need  not  consider).  **  The  defead* 
ants  themselves  admit  that- their  men  thiev 
earth,  which  they  dug  from  a  tank,  in  cbe 
public  drain.  This  could  not  have  been  done 
without  trespassing  on  the  said  dram.  The 
object  in  this  filling  up  a  part  of  the  ^nim 
witn  the  earth  might  be  an  encroachmem  m 
the  drain  hereafter.  1  his  case  might  have 
been  dealt  with  as  an  obstmction  if  from 
the  beginning  the  procedure  laid  down  for 
such  cases  had  been  followed  bv  the  issue  of 
the  usual  notice." 

It  is  clear  from  this  language,  from  hs 
saying,  *'  this  filling  up  a  part  of  the  dnin." 
which  refers  to  the  throwing  the  earth  mu) 
the  drain,  that  the  Magistrate  considered  aad 
found  that  a  part  of  what  is  called  a  dcaia 
had  been  filled  up,  and  that  the  fiHin^'i^ 
was  such  as  to  cause  an  obstruction,  because 
he  says  it  might  have  been  dealt  with  as  aa 
obstruction  if  the  procedure  laid  down  for 
such  cases  had  been  followed. 

We  have  then  to  consider  the  fact  that  the 
persons  who  have  been  convicted  did  fill  up 
a  portion  of  a  ditch  or  drain  which  formed 
part  of  the  public  way,  and  which  belonged 
to  the  public,  and  to  an  extent  that  would 
interfere  with  the  manner  in  which  the  pob- 
lie  are  entitled  to  use  it.  It  would  be  an 
injury  to  the  public,  and  in  my  judgment  a 
nuisance,  within  the  meaning  of  Section  26S 
of  the  Penal  Code.  Certainly,  persons  are 
not  at  liberty  to  place  a  quantity  of  earth 
upon  any  pad  of  the  public  road,  whether  it 
is  a  part  which  is  actually  used  for  the 
passage  of  vehicles  or  not.  In  either  case 
a  person  has  no  right  to  interfere  with  the 
use  of  it  according  to  the  public  rights. 

Then  this  being,  upon  the  evidence  in  the 
case,  a  nuisance,  and  punishable  by  Section 
290,  which  provides  for  the  punishment  of 
nuisances  not  othenvise  punishable  by  the 
Code,  by  a  fine  which  may  extend  to  Rs.  200, 
the  applicants  have  not  been  sentenced  to  a 
larger  amount  of  punishment  than  might  have 
been  awarded  for  the  offence  which  they 
ought,  upon  the  evidence,  to  have  been  fount! 
guilty  of.  I'he  case  has  been  misunderstood 
by  the  Magistrate  when  he  thought  that  ii 
might  be  brought  within  the  Section  relating 
to  criminal  trespass ;  but  acting  under  Section 
436  of  the  Code  of  Criminal  Procedure,  which 
is,  in  my  opinion,  a  most  wholesome  provision 
of  the  law,  and  should  always  be  considered 
when  an  application  under  Section  404  is 
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kbout  to  be  made  to  the  Court,  I  think  we 
mg^ht  not  to  interfere  with  the  conviction.  I 
lo  not  see  any  ground  for  supposing  that  the 
i^ccused  in  this  case  have  been  prejudiced  in 
Miy  way  by  the  error  of  the  Magistrate  in 
convicting  them  under  the  wrong  Section. 
The  proceedings,  therefore,  must  be  returned. 


The  8th  August  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
JTusiice^  and  the  Hon'ble  W.  Ainslie, 
yudge. 

Reference— Criminal  Procedure  Code,  Section 
434 — Different  Yiew  of  evidence  by  Sessions 
Juds:e. 

J^e/erence  to  the  High  Court,  under  Section 
424  of  the  Code  0/  Criminal  Procedure,  by 
/he  Officiating  Sessions  Judge  of  Beer- 
bhoovi, 

Ramdhun  Mundle  and  others,  Applicants. 

The  taktngr  by  the  Sessions  Judge  of  a  different  view 
of  the  evidence  from  that  taken  by  the  Magistrate  is  not  | 
eround  for  a  reference  under  Section  434,  Criminal  ; 
Procedure  Code. 

Ainslie,  J, — The  finding  of  the  Magis- 
trate is  sufficient  to  warrant  the  cohviction. 
The  Sessions  Judge  appears  to  come  to  take 
a  different  view  of  the  evidence,  but  that  is 
not  ground  for  a  reference. 


The  17th  August  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justiccy    and    the    Hon'ble    W.    Ainslie, 
Judge. 

Maffistrate's  Powers-^Dischmrge— Act  XXV. 
Of  i86x,  Section  4C4~Erroneous  order  of 
Sessions  Judge  acted  on  by  Magistrate. 

(Miscellaneous  Case.) 

Jint  Sahoo,  Petitioner y 

versus 

Bheekon  Roy,  Opposite  Party, 

Mr.  M.  /v.  Sandel  for  the  Petitioner. 

Baboo  Taruck  Nath  Sein  for  the  Opposite 

Party. 

A  Magistrate,  after  he  has  dischargfcd  the  accused 
under  Section  350  of  the  Code  of  Criminal  Procedure,  has 
power,  if  circumstances  appear  to  him  to  lequire  it,  to 
take  up  the  case  a^ain,  and  to  re-try  and  convict  the 
accused ;  and  the  circumstance  that  he  was  led  to  enter 


proceeding's 

Couchy  C.  J, — In  this  case,  as  the  offence 
was  one  triable  by  a  Subordinate  Magistrate 
of  the  first  class,  the  Sessions  Judge  had  not 
power  to  make  the  order  which  he  made; 
and,  the  case  coming- up  to  us  under  Section 
404,  we  decide  that  that  order  was  an  errone- 
ous one,  and  ought  to  be  set  aside  ;  but  it 
does  not  follow  from  this  thit  the  subsequent 
proceedings  before  the  Magistrate  ought  to 
be  set  aside.  If  th^  order  of  the  Sessions 
Judge  was  essential  to  the  action  of  the  Ma- 
gistrate in  again  taking  up  the  case  and  try- 
ing the  accused,  of  course,  the  order  being 
set  aside,  the  other  proceedings  would  also 
be  set  asidec  But  the  Magistrate,  after  he 
had  discharged  the  accused  under  Section 
250,  had  power,  if  circumstances  appeared  to 
him  to  require  it,  to  take  up  the  case  again, 
and  to  re- try  the  accused.  He  appears  to 
have  had  before  him  on  the  second  occasion 
some  fresh  evidence  uf)on  which  he  drew  up 
a  charge,  and,  having  heard  the  defence  of  the 
accused,  convicted  him,  which  he  had  power 
to  do.  In  whatever  way  the  Magistrate  was 
set  in  motion  on  the  second  occasion,  there 
has  been  a  proper  conviction  of  the  accused. 
The  Magistrate  might,  and,  indeed,  ought  to, 
have  taken  up  the  case  again,  and  to  have 
tried  it  as  he  has  done.  Therefore,  I  do  not 
think  that  the  circumstance  that  he  was  led 
to  enter  upon  the  second  enquiry  and  second 
trial  by  the  Sessions  Judge  having  made  his 
order  is  a  ground  for  setting  aside  his  pro- 
ceedings and  the  conviction.  If  that  were 
now  to  be  done,  it  would  be  the  duty  of  the 
^lagistrate,  upon  the  facts  with  which  he  is 
now  acquainted,  to  take  up  the  case  and  in- 
vestigate it.  It  would  not  be  proper  that  a 
person  who  appears  upon  the  evidence  taken 
to  have  committed  an  offence  should  go  en- 
tirely free  and  unpunished,  because  the  Ses- 
sions Judge  had  made  this  order  erroneously. 

A  decision  of  Mr.  Justice  Kemp  and  Mr. 
Justice  Glover,  dated  the  28th  of  March  1873, 
in  the  case  of  Mr.  Caspersz  and  the  Ranee- 
gunge  Coal  Company  *  has  been  read  to  us ; 

•  The  28th  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover,  Judges. 

In  the  matter  of  H.  P.  Caspersz,  Petitioner, 

versus 

The  Raneepinge  Coal  Company,  Opposite  Party* 

The  Advocate^General  and  Mr.  M.  L»  Sandel  for 

Petitioner. 
No  one  for  Opposite  Party. 
Kemp,  y, — This  is  an  application  on  the  part  of  Mr. 
H-  Casperszj  who  has  been  heard  through  counsel  to-day  1 
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but  that  decision  is  not  in  conflict  with  what 
we  now  decide.    It  set  aside  the  order  of  the 


It  appears  that  the  petitioner,  on  the  complaint  of  the 
RaneegungeCoal  Association, was  chargred  with  criminal 
misappropriation  of  certain  moneys  belonging  to  that 
Association.  The  charge  comprises  three  items,  namely, 
Rs.  99-4-9  on  account  of  moneys  to  be  paid  to  coolies, 
Rs.  1 1 1-1-6  due  to  carters,  and  Ks.  100  being  the  wages 
of  a  sircar  by  name  Lullit  1^1  Singh,  who  has  been 
examined  in  this  case.  The  case  was  heard  by  Mr.  R. 
Sevestre,  Deputy  Magistrate  of  Raneegunge,  who  is 
vested  with  the  full  powers  of  a  Magistrate.  The 
Deputy  Magistrate,  after  going  into  the  whole  of  the 
evidence  for  the  prosecution  »carae  to  the  conclusion  that 
no  charge  of  misappropriation  had  been  made  out 
against  the  accused,  and  he  dismissed  the  case.  The 
Sessions  Judge  of  Burdwan,  acting  under  the  provisions 
of  Section  435  of  the  Code  of  Criminal  Procedure,  has 
ordered  the  Deputy  Magistrate  to  make  further  enquiry 
into  the  complaint. 

It  is  against  this  order  that  this  Court  has  been  in- 
voked to  exercise  the  powers  vested  in  it  under  Section 
404  of  the  Code.    The  ]udge  did  not  think  proper  to 
order  the  commitment  ofthe  accused.    There  can  be  no 
doubt  that  in  this  case,  as  the  accused  was  not  put  on  his 
defence,  the  order  dismissing  the  case  amounts  only  to  a 
discharge  of  the  accused,  and  that  the  Judge  was  com- 
petent under  Section  435,  if  he  thought  proper,  to  order 
the  commitment  of  the  accused.     Not  having  done  so, 
and  having  acted  under  the  alternative  portion  of  Sec- 
tion 435,  the  Judge  was  bound  to  keep  strictly  within 
the  terms  of  tHat  Section.     Now,  the  terms  of  that  Sec- 
tion, in  as  far  as  the  alternative  portion  of  it  is  con- 
cerned, are,  that  in  the  case  of  such  offences,  that  is  to 
say,  offences' triable  by  the  Court  of  Session  or  by  the 
Magistrate  of  the  District,  or  by  any  officer  exercising 
the  full  powers  of  a  Magistrate,  the  Court  of  Session 
may  oroer  an  enquiry  to  be  made  into  any  ca«5e  which 
the  Magistrate,  or  other  officer  exercising  the  powers  of 
a  Magistrate,  may  have  dismissed  wiihouf  enquiry. 
Now,  m  this  case,  can  it  be  said  that  the  complaint  has 
been  dismissed  without  enquiry.'  We  think  that  the 
contention  of  the  learned  counsel  in  this  case  is  correct. 
There  can  be  no  doubt  that,  not  only  has  there  been  an 
enquiry  in  this  case,  but  that  there  has  been  a  most 
elaoorate  enquiry.   Witnesses  for  the  Coal  Association 
have  l)een  examined,  their  account-books  have  been 
produced,  and  the  whole  case  has,  in  our  opinion,  been 
thoroughly  enquired  into,  s^ndpHmd  facie  the  decision  of 
the  Deputy  Magistrate  appears  to  us,  as  far  as  we  can 
judge  of  it  from  the  evidence  which  he  alludes  to,  a 
proper  decision  ;  but,  be  that  as  it  may,  he  has  dismissed 
the  case  as  against  the  accused  after  taking  evidence 
and  after  due  enquiry.  We  have  not  found  any  authority 
contrary  to  the  learned  counsel's  contention,  with  the 
exception  of  a  criminal  letter  which  is  to  be  found  in 
Vol.  3,  W.  R.,  page  21.     In  that  case  the  Sessions 
]udge  appears  to  nave  doubted  whether  he  could  proceed 
under  the  latter  portion  of  Section  435  in  a  case  where 
some  enquiry  haa  been  made,  and  the  letter  referred  to 
informed  him  that  he  was  in  error  in  supposing  that  he 
could  not  proceed  under  that  Section,  because  the  words 
**wiikout  enquiry^*  mean  without  proper  encjuiry.  Weare 
not  bound  by  this  criminal  letter ;  and  followmg  the  words 
of  the  law,  we  must  hold  that  there  has  been  an  enquiry 
in  this  case,  and  it  can  hardly  be  said  that  the  enquiry 
has  not  been  a  proper  one.  We  therefore  think  that  the 
order  of  the  Judge  ordering  a  further  enquiry  must  be 
set  aside. 

Glover,  J . — I  wish  to  add  one  word  (whilst  entirely 
concurring  in  the  order  to  be  passed)  to  guard  myself 
against  giving  any  opinion  as  to  the  sufficiency  or  other- 
wise of  the  enquiry  made  by  the  Deputy  Magistrate.  We 
have  not  had  the  evidence  before  us,  and  the  Judge,  on 
the  other  hand,  says  that  he  considers  the  enquiry  not  to 
have  been  a  proper  or  sufficient  one.  I  wish  to  avoid 
pledging  myself  to  any  opinion  as  to  the  sufficiency  of 
the  enquiry.  It  is  enough  for  the  purposes  of  this  case 
that  there  was  an  enquiry. 


Sessions  Judge ;  but  nothing  was  said  a^  to 
what  the  consequences  of  setting  it  aside 
would  be,  that  question  really  not  arising  in 
the  case. 


The  23rd  August  1872. 

Present :  , 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Ckief 
Jus/ice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge, 

Jurisdiction— Magistrate. 

Reference  io  the  High  Court,  under  Seciim 
434  of  ^he  Code  of  Criminal  Procedure,  hy 
the  Officiating  Sessions  Judge  of  Dacca, 

Joy  Chunder  Bundopadhya 

versus 

Jhoroo  Kopalee. 

One  Magistrate  has  no  authority  to  set  aside  Iheonkr 
of  another  Magistrate. 

Reference, — I  think  that  the  Magistrate's 
order  in  this  case  was  illegal. 

In  the  first  place,  I  do  not  see  that  ihc 
Magistrate  had  any  authority  to  set  aside 
any  order  of  another  Magistrate  passed  under 
Chapter  XX.,  Criminal  Procedure  Code. 

In  the  next  place,  I  do  not  see  that  the 
Deputy  Magistrate's  order  was  illegal,  as  the 
Magistrate  says. 

A  notice  was  served  on  the  defendani  to 
open  a  certain  road.  It  was  competent  to 
him  either  to  show  cause  why  that  road 
should  not  be  opened,  or  to  appeal  to  a  Jury. 
He  elected  the  former  course.  In  showing  his 
objection,  he  made  certain  statements,  the 
accuracy  of  which  the  Deputy  Magistrate 
thought  should  be  tested  by  a  local  enquii)'. 
There  seems  to  me  to  be  nothing  in  the  kw 
prohibiting  the  Deputy  Magistrate  from 
doing  so. 

I  would,  therefore,  move  the  Court  to  set 
aside  the  order  of  the  IVIagistrate  of  the 
District,  and  restore  the  order  of  the  Deputy 
Magistrate. 

Judgment  of  the  High  Court. 

Couch.  C,  7.— The  order  of  the  IMagistratc 
should  be  annulled.  The  law  did  not  give 
any  appeal  to  him.  He  had  no  authoriiy 
to  make  the  order  which  he  did. 
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The  24th  August  1872. 

Present  : 

'he  Ilon'blc  Sir  Richard  Couch,  A7.,  CAie/ 
yus/ice,  and  the  Hon'ble  W.  Ainslie, 
fudge. 

Act  II.  of  X867,  B.  C.  (Operation  of). 

Reference  to  the  High  Courts  under  Section 
434  ^f  ^^^  Code  of  Criminal  Procedure ^ 
by  the  Officiating  Magistrate  0/  Moor- 
shedabad. 

The  Queen 

versus 
Zohur  Sheikh  and  others. 

A  sentence  of  rig'orous  imprisonment  In  dcfanit  of 
ine^  passed  under  Act  II.  of  1867  (B.  C),  was  set  aside, 
Ihe  notiHcation  of  the  Government  extending  the  Act 
Id  Jungipore  not  having  been  published  in  three  succcs- 
livc  numbers  of  the  Government  Gazette. 

Reference, — On  the  4th  of  June  last,  the 
[>epuly  Magistrate  of  Jungipore  recorded  a 
proceeding  that  it  appeared  that  one  Zohur 
>heikh  had  committed  the  offence  of  g^m- 
4ing,  and  therefore  summoned  him  for  the 
ah  of  that  month. 

On  the  28th  of  June,  the  Deputy  Magistrate 

ined  the  prisoner  in   the   sum  of   Rs.  20, 

md  sentenced  him  in  default  to   rigorous 

Imprisonment  for  10  da)s  under  Act  II.  of 

\\%ty — the  Section  not  n^entioned,  but  pre- 

>umably  under  Section  4  of  the  Act. 

In  Section  2  of  Act  II.  of  1867  (B.  C.)  it 
is  provided  that  it  shall  be  competent  to  the 
I.ieutenanl-Govemor  to  extend,  by  a  notifi- 
cation to  be  published  /;/  three  successive 
numbers  of  the  Calcutta  Gazette,  all  or  any 
of  the  Sections  of  the  Act.  Now,  it  appears 
that  the  notification  extending  the  Act  to 
Jungipore  and  Balighaita  was  only  published 
once  in  the  Gazette  of  November  17th,  1869, 
in  page  2042  of  the  Calcuita  Gazette ;  and 
as  the  Act  has,  therefore,  not  been  legally 
extended  to  Jungipore  and  Balighatta,  I  fear 
that  the  order  of  the  Deputy  5lagistrate  is 
illegal  as  being  without  jurisdiction,  and 
must  be  reversed. 

Some  months  ago,  a  case  occurred,  in  which 
the  Joint  Magistrate  acquitted  some  persons 
accused  of  gambling  in  Berbampore,  on  the 
ground  that  the  notification  extending  the 
Act  to  Berhampore  had  been  published  in 
one  issue  only  of  the  Gazette,  and  I  therefore 
reported  the  matter,  in  order  that  measures 
might  be  taken  to  rectify  the  omission.  Sub- 
sequently, the  notification  extending  the  Act 
to -Jungipore  and  Balighatta  among  other 


places  was  published  in  the  three  successive 
Gazettes  of  May  29th,  June  5th,  and  June 
1 2th  last.  As,  however,  the  offence  in  this 
case  had  evidently  taken  place  before  June 
4th  {vide  para.  2),  the  Act  had  not  at  that 
time  been  extended  according  to  due  form  of 
law. 

It  appears  to  me  that  this  is  not  a  case  in 
which  it  is  necessary  to  call  for  any  explana- 
tion from  the  Lower  Court. 

Judgment  of  the  High  Court. 

Ainslie^  J, — We  concur  with  the  Magis- 
trate, and  set  aside  the  conviction  and  sen- 
tence passed  on  Zohur  Sheikh,  and  direct 
that  the  fine,  if  levied,  be  refunded. 


The  24th  August  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
jfustice^   and    the    Hon'ble    W.    Ainslie, 
Judge, 

Act  XXV.  of  1861,  Sections  308  and  404— Ob- 
struction—Thoronghfare— Jurisdiction— Hig^h 
Court 

Reference  to  the  High  Court,  under  Section 
434  ^f  ihe  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  the  j^-Per^ 
gunnahs, 

Messrs.  Angelo  Brothers,  Petitioners^ 

versus 
Messrs.  Cargill  and  Co.,  Opposite  Party. 

The  Advocate- General  for  the  Petitioners. 

Messrs.  J.  W.  Loive  and  W.  C.  Troiman 
and  Baboo  Gocoolnath  Chatterjee  for  the 
Opposite  Party. 

When  cause  is  shown  by  a  party  under  Section  30S  of 
the  Code  of  Criminal  Procedure,  it  is  the  duty  of  a  Ma- 
gistrate to,  and  he  must,  enquire  whether  there  is  a 
thoroughfare  within  the  meaning  of  the  Section,  and 
whether  there  is  an  obstruction.  It  cannot  be  said  that,  in 
entering  upon  that  enquiry,  he  is  not  acting  within  hi'- 
jurisdiction.  If  hi  decides  any  point  of  law  erroneously, 
the  case  falls  under  Section  404  of  the  Code  ;  but  if  he 
decides  upon  evidence  before  him,  the  case  does  not 
come  within  the  Section  in  question,  even  if  his  deci- 
sion upon  the  evidence  be  an  erroneous  one ;  nor  is  an 
erroneous  decision  upon  the  evidence  an  excess  of  juris- 
diction  which  would  enable  the  High  Court  to  interfere 
under  its  general  power  of  superintendence. 

Couch y  C.  J, — Ik  this  case,  which  was  re- 
ferred to  this  Court  under  Section  434  of  the 
Code  of  Criminal  Procedure  by  the  Judge  of 
the  24- Pergunnahs,  the  Magistrate  had  pro- 
ceeded under  Section  308  of  the  Code  of 
Criminal  Procedure,  and  had  made  an  order 
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which  the  Sessions  Judge  says,  he  is  of  oi^inion, 
was  in  excess  of  his  jurisdiction,  and  ought 
to  be  quashed. 

Section  308  gives  power  to  the  Magis- 
trate, whenever  he  considers  that  there  is 
any  unlawful  obstruction  or  nuisance  which 
should  be  removed  from  any  thorough- 
fare, to  make  an  order  calling  upon  the  per- 
son causing  the  obstruction  or  nuisance  to 
remove  it,  or  to  show  cause  to  the  contrary. 

In  this  case,  cause  was  shown  by  the  per- 
sons upon  whom  the  order  was  made — Messrs. 
Angelo  Brothers — and  the  Magistrate  enter- 
ed upon  the  enquiry.  Now,  when  cause  is 
shown,  it  is  the  duty  of  the  Magistrate  to, 
and  he  mast,  enouire  whether  there  is  a 
thoroughfare  within  the  meaning  of  the 
Section,  and  whether  there  is  an  obstruc- 
tion. It  cannot  be  said  that,  in  entering 
upon  that  enquiry,  he  is  not  acting  within 
his  jurisdiction.  If,  in  the  course  of  the 
enquiry,  he  decides  any  point  of  law  errone- 
ously, the  case  may  be  taken  up  by  this 
Court  under  Section  404  of  the  Code  of  Cri- 
minal Procedure  ;  but  if  there  is  evidence  be- 
fore him,  and  he  decides  upon  it,  although 
his  decision  upon  the  evidence  may  be  an 
erroneous  one,  yet,  if  there  is  no  error  in 
law,  the  case  does  not  come  within  Section 
404 ;  nor  is  an  erroneous  decision  upon  the 
evidence  an  excess  of  jurisdiction  which 
would  enable  this  Court  to  interfere  under 
its  general  power  of  superintendence. 

With  reference  to  what  is  an  excess  of  ju- 
risdiction in  cases  of  this  kind,  or  a  want  of 
jurisdiction,  the  language  of  Lord  Denman  in 
a  leading  case  upon  questions  of  this  descrip- 
tion may  be  usually  quoted.  It  is  in  the 
case  of  the  Queen  versus  Bolton,  in  the  ist 
Volume  of  the  Queen's  Bench  Reports,  page 
66.  There  ah  order  had  been  made  by  Ma- 
gistrates under  an  Act  of  Parliament,  which 
gave  power  to  them  in  ceitain  cases  to  make 
orders  for  giving  up  possession  of  land  to  the 
Church  Wardens  and  Overseers  of  a  Parish ; 
and  the  case  being  brought  before  the  Court 
of  Queen's  Bench  by  a  certiorari^  Lord  Den- 
man, in  his  judgment — having  stated  that 
there  were  two  points  made,  first,  that  the 
proceedings  all  being  regular  upon  the  face 
of  them,  and  disclosing  a  case  within  the  juris- 
diction of  the  Magistrates,  the  Court  could 
not  look  at  affidavits  for  the  purpose  of  Im- 
peaching their  decision;  and  the  second,  that, 
even  if  the  affidavits  were  looked  at,  the  case 
would  be  found  to  be  one  of  conflicting  evi- 
dence, in  which  there  was  much  to  support 
the  conclusion  to  which  the  Magistrates  had 
come— says  :  "  The  first  of  these  is  a  point 


of  much  importance,  because  <rf  ver\ 
application ;  but  the  principle  on 
turns  is  very  simple :  the  difficulty  is 
found  in  applying  it.  The  case  to  be 
posed  is  one  like  the  present,  in  vbsdi 
Legislature  has  trusted  the  original — it 
be  (as  here)  the  final — jurisdiction  9m 
merits  to  the  Magistrates  below ;  in  w 
this  Court  has  no  jurisdiction  as  to  the 
either  originally  or  on  appeal.  All  thai 
can  then  do,  when  their  decision  is  com] 
ed  of,  is  to  see  that  the  case  was  one 
their  jurisdiction,  and  that  their  proceedii(|^ 
on  the  jface  of  them  are  regular  and 
ing  to  law.  Kven  if  their  decision 
upon  the  merits,  be  unwise  or  unjust,  on  tfaae 
grounds  we  cannot  reverse  it." 

And  then  in  the  subsequent  paragraph  «A 
regard  to  the  objection  of  want  of  jimsdic* 
tion,  he  says:  "But  where  a. charge  htt 
been  well  laid  before  a  Magistrate,  on  its  isoe 
bringing  itself  within  his  jurisdiction.  Ire  m 
bound  to  commence  the  enquiry ;  in  so  doln^ 
he  undoubtedly  acts  within  his  jurisdictiofi; 
but,  in  the  course  of  the  enquiry,  evidesoe 
being  offered  for  and  against  the  charge,  the 
proper,  or  it  may  be  the  irresistible,  c<aicia- 
sion  to  be  drawn  may  be  that  the  offence  bas 
not  been  committed,  and  so  that  the 
case  in  one  sense  was  not  within  the  juris- 
diction. Now,  to  receive  affidavits  for  the 
purpose  of  showing  this  is  clearly  in  effect 
to  show  that  the««Magistrate's  decision  vas 
wrong  if  he  affirms  the  charge,  and  not  20 
show  that  he  acted  without  jurisdidion ;  for 
they  would  admit  that,  in  every  stage  of  the 
enquiry  up  to  the  conclusion,  he  could  d(H 
but  have  proceeded,  and  that,  if  he  had  come 
to  a  different  conclusion,  his  judgment  of  ac- 
quittal would  have  been  a  binding  judgmeot. 
and  barred  another  proceeding  for  the  same 
offence.  Upon  principle,  therefore,  affida- 
vits cannot  be  received  under  such  circum- 
stances. The  question  of  jurisdiction  does 
not  depend  on  the  truth  or  falsehood  of  the 
charge,  but  upon  its  nature;  it  is  determiff- 
able  on  the  commencement,  not  at  the  con- 
clusion, of  the  enquiry ;  and  affidavits,  to  be 
receivable,  must  be  directed  to  what  appears 
at  the  former  stage,  and  not  to  the  facts  dis- 
closed in  the  progress  of  the  inquiry." 

Here,  if  the  Magistrate  has  come  to  a 
wrong  conclusion  upon  the  evidence,  it  does 
not  affect  his  jurisdiction.  He  had  jurisdic- 
tion to  enquire,  and  if  there  was,  as  in  this 
case,  evidence  before  him,  he  cannot  be  said 
to  have  exceeded  his  jurisdiction,  although 
his  conclusion  may  not  be  the  conclosioQ 
that  ought,  in  the  opinion  of  the  Sessions 
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:e  or  of  us,  to  be  drawn  from  the  evi- 
Je.  The  Magistrate  had  to  decide  whe- 
there  was  a  thoroughfare,  and  whether 
was  an  obstruction ;  it  was  not  neces- 
to  determine  what  is  meant  bv 
ugh  fare ;  whether  a  public  way  along 
:h  all  persons  have  a  right  to  pass  and 
«,  or  a  way  along  which  only  some 
sons  have  a  right  to  pass  and  repassr.  In 
^cr  case,  there  was  evidence  upon  which 
^lagistrate  might  find  that  there  was  a 
'Oiighfare.  There  was  evidence,  especi- 
'what  Mr.  Lowe  referred  to,  viz.,  the 
:ements  of  the  parties  themselves,  that  it 
a  public  thoroughfare,  and  there  certain- 
'as  ^undant  evidence  that  it  was  a  way 
ich  was  used  by  a  considerable  number  of 
-sons.  The  Magistrate,  therefore,  had  evi- 
:re  before  him;  and  there  has  not  been  in 
case  either  an  erroneous  decision  upon  a 
int  of  law  or  an  acting  without  jurisdiction 
in  excess  of  jurisdiction. 
|The  proceedings  must  be  returned :  the 
»urt  makes  no  order  under  Section  404. 


The  29ih  August  1872. 

Present : 

be    Hon'ble  H.   V.   Bayley   and  Dwarka- 
nath  Mitter,  Judges, 

Act  XXV.  of  1861,  Sections  is  23,  and  68  - 
Joint  Magistrate— Complaint. 

Rejerence   to   High    Court   by   the  Sessions 
Judge  0/  Dinagepore, 

Roy  Luchmiput  Singh,  Petitioner, 

Mr.  P.  T.  Allan  and  Bahoos  Sreenath 
Doss  and  Rashbehary  Ghose  for  the 
Petitioner. 

A  Joint  Magistrafe,  who  has  been,  vested  with  the 
full  powers  of  a  Magistrate  of  a  District,  and  to  whom 
a  case  is  duly  made  over  by  the  Magistrate,  is  competent, 
under  Sieclions  15,  23,  and  68  of  the  Code  of  Criminal 
Procedure,  to  initiate  i)roceedings  without  any  formal 
complaint  against  parties  other  than  those  mentioned 
in  the  original  complaint. 

Reference. — The  question  that  has  arisen 
is  this,  whether  a  Joint  Magistrate,  to  whom 
a  case  has  been  duly  made  over  by  the 
Magistrate,  is  authorized  to  take  up  the  case 
and  summon  other  parties  than  those  imme- 
diately mentioned  in  the  original  complaint, 
if,  in  the  course  of  the  trial,  he  finds  grounds 
for  so  doing. 

It  appears  that  the  Officiating  Judge,  who 
has  been  in  charge  during  my  absence  on 
leave,  has  reversed  in   appeal   an  order  of 


this  trial  passed  by  the  Joint  Magistrate,  on 
the  ground  that  the  case,  as  taken  up 
against  the  appellant,  was  not  made  over  to 
him  for  trial,  but  that  his  proceedings  against 
the  appelfant  were  such  as  are  contemplated 
in  Section  68,  Code  of  Criminal  Procedure, 
and  consequently  only  cognizable  by  the 
Magistrate  of  the  District. 

As  presumed  by  the  ^Magistrate  in  his 
third  para.,  I  think  it  probable  that  the 
Officiating  Judge  was  in  ignorance  of  the 
original  case  being  made  over  in  due  form. 

I  feel  no  doubt  myself  that,  under  the 
circumstances,  the  Joint  Magistrate  had 
power  to  proceed  against  the  appellant ;  but, 
as  the  matter  is  of  some  importance,  I  remit 
the  papers  for  the  opinion  of  the  High 
Court. 

Judgment  of  the  High  Court, 

Bayley y  J. — Reading  Sections  15,  23,  and 
68  of  the  Code  of  Criminal  Procedure 
together,  I  am  of  opinion  that  the  Joint 
Magistrate  had  jurisdiction  to  act  as  he  did 
in  this  case. 

Mitter^  J, — 1  am  of  the  same  opinion. 
Assuming     that    the    charge     subsequently 
brought  against  the   petitioner   Luchmiput 
Singh  was  not  covered  by  the  order  of  refer- 
ence issued  by  the  Magistrate  of  the  District, 
it  appears  to  me  clear  that  the  Joint  Magis- 
trate had  power,  under  Section   68  of  the 
Code  of  Criminal  Procedure,  to  initiate  pro- 
ceedings against  the  petitioner  without  any 
formal  complaint.     Section  23  of  that  Act 
says:  "The  Local  Government  may  invest 
•any  person  with  the  powers  of  a  Magis- 
I  '*  trate  or  of  a   Subordinate  Magistrate  of 
"  the  first  or  second  class,  as  described  in 
**  the   last   preceding   Section,   with  a  view 
"to  the  exercise  by  such  person  of   such 
"  powers    under    this    Act    or    under    any 
I  "  special  or  local  law."     The  Joint  Magis- 
I  trate  has  been  vested  by  Government  under 
I  this  Section  with  all  the  judicial  powers  of 
I  the  Magistrate  of  the  Distiict,  and  it  follows, 
therefore,   ihat    the    Joint    Magistrate    was 
'  authorized,  under  Section  68  of  the  Criminal 
'  Procedure  Code,  to  initiate  this  case  exactly 
;  in  the  same  way  as  the  Magistrate  of  the 
\  District  could   have   done,  that  is    to  say, 
without  any  formal  complaint.     Otherwise  a 
'  Subordinate  Magistrate,  who  is  in  charge  of 
a  division  of  the  district,  would  be  compe- 
tent to  exercise  the  powers  ccnferred  by  Sec- 
\  tion  68,  whereas  a  Joint  Magistrate,  who  pos- 
sesses all  the  powers  of  a  Magistrate,  would 
not  be  competent  to   proceed   under    that 
Section. 
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The  29th  August  1872. 
Present  : 


The  Ilon'Ule  H.  V.  Bayley  and  Dwarkanaih 

Milter,  y Utiles. 

Daily  fine— Bye  law— High  Court  (Extraordi- 
nary powers). 

Reference  to  the  High  Court,  under  Section 
j^24  of  the  Code  of  Criminal  Procedure,  by 
the  Officiating  Sessions  Judge  of  Itooghly. 

W.  N.  Love,  Petitioner. 

Where  the  accused  was  convicted  of  havinj;  infringed 
a  bye-law  of  the  Huwrah  Municipality,  and  wa^  fined 

1  rupee  for  the  offence,  and  alsa  to  pay  a  daily  fine  of 

2  rupees  till  he  complied  with  the  bye- law,  the  High 
Court  remitted  the  daily  tine  as  illef^al,  but  declined  to 
exercise  its  extraordinary  powers  by  setting  aside  the 
fine  of  I  rupee  which  was  inHicted  for  an  offence 
actually  committed. 

Reference. — The  petitioner,  W.  N.     Love, 

has    been   convicted 


I    Bengal  I^w   Reports  41.    Or.  Cr.», 
following  that  rule  I  feel  boand  on 
tioner's  application  to  submit  the  pi 
in^s,  under  Section  434  of  the  Code  of 
minal  Procedure,  to  have  that  order  set 


Judgment  of  the  High  Court. 

Aiitter,  /.—We  think  that  the  daily 
of -2  rupees  was  illegal,  and  ought  to  ht 
aside.     But,  under  the  circumstance>  of 
case,  we  do  not  think  it  necessary  to  ei 
cisc   our    special  powers    of    discretion 
setting  aside  the  fine  of  1  rupee,  which 
inflicted  upon  the  prisoner  for  an  offt 
actually  committed.     The  conviction  on 
offence  is  not  bad  in  law,  and' we  do  not 
any  reason  for  exercising  our  exiraordii 
powers  by  setting  aside  that  conviction. 


The  external  roofs  and 
walls  of  any  hut  or  any 
other  buildinjif  whatever, 
about  to  be  erected  or 
renewed  in  or  near  any 
large  bazar  or  main  road, 
shall  not  be  made  of  ifrass, 
leaves,  or  any  other  inflam- 
mable materials.  TheCom- 
missioners  may  from  time 
to  time  notify  what  bazars 
and  roads  come  under  the 
above  denomination. 


under  Section  18  of 
the  Howrah  Muni- 
cipal Bye- laws  quot- 
ed in  the  margin,  and 
fined  i  rupee  for  in- 
fringement thereof,  as 
well  as  ordered  to 
pay  a  daily  line  of 
2  rupees  (I  presume 
until  he  complies  with 


k\ 


the  bye-law). 

An  order  of  this  description  has  been  held, 
not  only  to  be  contrary  to  law,  but  to  vitiate 
the  entire  conviction  (see  In  re  Sagor  Dutt,* 


•  The  loth  September  1S68. 

Prt'st'tii : 

The  Hon'ble  J.  P.  Norman  and  J.  B.  Phear,  Judi^es. 

In  the  matter  of  Sntfor  Duff. 

The  Queen 

vfrstis 

The  Justices  of  the  Peace  for  Calcutta. 

The  facts  of  this  case,  as  piven  in  the  Bengal  I^w 
Reports,  are  shortly  these  :  — 

The  accused  was  convicted  by  a  justice  of  the  Peace 
for  keeping  a  warehouse  for  jute  without  a  license,  and 
was  fined  Rs.  300,  and  ordered  to  pay  a  daily  fine  of 
Rs.  25.  The  case  was  brougfht  before  the  Hig^h  Court 
by  certiorari,  when  the  Advocate-General,  in  arguing 
against  the  conviction,  contended,  as  the  second  branch  of 
his  argument,  that  there  was  a  defect  in  imposing  a  Hne 
of  Rs.  25  for  every  day  after  the  conviction  during 
which  the  accused  should  use  the  warehouse  for  storing 
jute  without  a  license.     Me  urged  that  this  was  fining 


The  29th  August  1872. 
Present  : 

The  Hon'ble  H.  V.  Ba}leyand  Dwarka- 
nath  Mitter,  Judges. 

Act  XXV.  of  1861,  Section  290— R< 

Reference   to   the   High   Court,  under 
tion  424  ^f  ^^'  Code  of  Criminal  Pr 
cedure^  by  the  Officiating  Sessions  Ju ' 
of  Dacca. 

The  Queen 

7'ersus 

Komodinee  Kanth  Banerjee  Chowdhry. 

It  is  illegal  and  contrary  to  Section  2<p,  Code  d 
Criminal  Procedure,  totake  a  second  recognizance  before 
the  period  fixed  in  the  first  recognizance  his  eipireJ. 

Reference. — This  case  is  similar  to  one 
I  referred  in  my  letter  No.  704  of  25th 
June  last  from  Furreedpore.  During  the 
pendency  of  one  recognizance  for  a  time  of 
one  year,  the  Deputy  Magistrate  has  called 
on  the  applicant  to  execute  a  second  engage- 
ment for  a  similar  period. 

the  accused  for  an  offence  which  had  not  been  commit* 
ted,  and  that  the  conviction  was  therefore  bad. 

The  judgment  of  the  Court  was  delivered  as  follows 
by— 

Norman,  J , — We  are  of  opinion  that  the  conviction 
is  bad  on  the  second  ground  stated  by  the  Advocate 
General.  In  addition  to  the  fine  of  Rs.  300,  the  lud^ 
imposed  a  further  fine  of  Rs.  25  for  every  day  dfurrng 
which  the  warehouse  was  kept  for  storing  jute,  after  the 
date  of  y^e  conviction.  It  was,  in  fact,  an  adjudicaticn 
in  respect  of  an  offence  which  had  not  been  then  om. 
mittea.  The  conviction  cannot  be  amended  :  a  convic- 
tion must  either  be  wholly  good  or  whollv  bad.  Part 
of  it  being  bad,  it  is  bad  altogether,  and  must  be  set 
'  aside. 


7^0 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings. 


45 


K"ow,  ihe  form  of  recognizance  prescribed 
ll>e  Code  is  perfectly  general,  and  seems 
ply  to  declare   that  the  recognizant 'is  ! 
turbulent  character,  and  must  be  subjected  j 
a  special  restraint ;  so  that,  if,  at  the  suit ! 

A,  a  recognizance  were  taken  from  B, 
^<i  he  broke  the  peace  ultimately  against  C, 
id  not  A,  I  have  no  doubt  that  his  recogni- 
mce  might  be  forfeited.  I  do  not  think, 
refore,  that  it  can  in  any  way  be  urged 
►rrectly  that  the  recognizances  were  re- 
[uired  in  reference  to  separate  transactions. 

Under  these  circumstances,  it  appears  to 
le  that  the  Deputy  Magistrate's  order  of 
le  15th  June  last,  requiring  the  applicant 
execute  a  recognizance  for  a  term  of  one 
^ear  during  the  pendency  of  a  similar  recog- 
lizance,  was  illegal  imder  Section  290,  and 
beg,  therefore,  to  refer  it  to  the  Court,  in 
irder  that  it  may  be  quashed,  and  the  Deputy 
[Magistrate  may  be  cirected  to  proceed  ac- 
Icording  to  law. 

T  wish  to  make  no  remarks  as  to  the  pro- 
priety or  otherwise  of  the  order,  but  simply 
as  to  its  legality. 

Judgmenl  of  ihe  High  Court, 

Miiier,  J, — We  concur  with  the  Officiat- 
ing Sessions  Judge  in  holding  that  the 
second  recognizance  was  illegal.  The  first 
recognizance  was  general  and  unlimited  ift 
its  terms  according  to  the  form  given  in  the 
law,  and  it  is,  therefore,  clear  that  to  take  a 
second  recognizance  before  the  period  fixed 
in  the  first  recognizance  would  be  a  virtual 
interference  with  the  provisions  of  Sec- 
tion 290,  Indian  Criminal  Procedure  Code. 


The  3rd  September  1872. 
Present: 

The  Ilon'ble  Sir  Richard  Couch,  Kt,,  Chief 
JusticCy  and  the  Hon'ble  H.  V.  Bayley, 
Judge, 

Jury  (Wrong  verdict)— High  Court. 

The  Queen 

versus 

Nidheeram  Bagdee  and  others,  Appellants, 
Vol.  XVIII. 


Committed  hy  the  Magistrate^  and  tried  by  the 
Officiating  Additional  Sessions  Judge  0/ 
2^'Pergunnahs,  on  a  charge  of  dacoity, 

Mr,  H,  E,  Mendies  for  the  Appellants. 

Where  a  Jury  convicted  a  prisoner  contrary  to  the 
charffe  of  the  Sessions  Judge,  which  charge  was  held 
by  the  High  Court  to  have  been  a  proper  charge>  the 
High  Court  refused  to  interfere,  although  it  concurred 
with  the  Sessions  Judge  in  thinlyng  that  the  verdict  of 
the  Jury  was  not  correct.  The  case  was  one  in  which 
an  application  could  be  made  to  thtf  Government;  but  as 
regards  the  Court,  the  petitions  were  rejected. 

Couch,  C.  7, — It  is  provided  in  the  Code 
of  Criminal  Procedure  that,  where  the  con- 
viction is  on  the  trial  by  the  Jury,  an  appeal 
shall  only  be  admissible  on  a  matter  of  law. 
In  this  case,  as  regards  the  five  prisoners 
whose  petitions  are  now  before  the  Court, 
there  does  not  appear  to  have  been  any  mis- 
direction by  the  Judge.  As  it  was  right 
to  do,  he  has,  in  his  charge  to  the  Jury, 
dealt  with  the  cases  of  the  different  prisoners 
separately.  He  first  gave  the  Jury  his  direc- 
tion with  regard  to  the  parties  who  were 
accused  of  having  committed  the  dacoityy 
and  then  he  dealt  with  the  case  of  the  sixth 
prisoner,  Prosunno  Coomar  Banerjee,  who 
was  charged  with  abetting.  It  does  not 
follow  from  its  being  the  opinion  of  a  Bench 
of  this  Court,  before  which  the  case  of 
Prosunno  Coomar  came,  that  there  was  a 
misdirection,  in  consequence  of  which  the 
learned  Judges  thought  he  ought  to  be 
acquitted,  that  there  is  any  misdirection  as 
regards  the  other  prisoners.  In  fact,  the 
Judge  properly  directed  the  Jur}*  as  regards 
them.  He  pointed  out  that,  as  to  two  of 
them,  there  were  the  confessions  before  the 
Magistrate  which  might  be  considered  by  the 
Jury  as  corroborating  the  evidence  of  the 
accomplices.  As  to  the  other  three,  he  told 
the  Jury,  and  properly,  that  the  accomplices 
were  not  corroborated,  and  he  directed  the 
Jury  that  it  would  not  be  safe  to  convict 
them  without  corroboration.  Notwithstand- 
ing that,  the  Jury  did  convict  them.  The 
Judge  has  said  that  he  does  not  approve  of 
that  verdict,  because  the  conviction  rests 
upon  the  testimony  of  accomplices  only,  but 
he  adds  to  that,  ''  The  Court  cannot  say  that 
any  injustice  has  been  done."  What  he 
means  by  that,  I  do  not  precisely  know. 
The  case  stands  thus :  the  Jury  have,  contrary 


46 


Crtminal 


THE  WEEKLY  REPORTER.  JRulingS.  [Vol.  XVIU. 


lo  the  direciion  of  the  Judge,  exercised  a 
power  which  they  possessed  of  convicting 
the  prisoners.  There  is  no  matter  of  law 
upon  which  there  can  be  an  appeal  to  this 
Court,  and  no  matter,  in  my  judgment,  upon 
which  this  Court  has  power  to  set  aside 
the  verdict  of  the  Jury,  and  to  direct  an 
acquittal. 

A  decision  of  this  Court*  has  been  handed 
up  to  lis.     With  every  respect  to  the  learned 
Judges  who  made  that  decision,  I  am  unable 
to  concur  with  them.     I   think  the  proper 
course  in  this  case  is  not  for  the  High  Court 
to   set   aside   the  verdict   of  the   Jury  and 
acquit  the  prisoners,  but  that  it  is  a  case  in 
which  an  application  may  very  properly  be  | 
made   to   the   Government,   and  it  will  be  i 
supported  by  the  opinion  which  has   been  i 
expressed   by  the   Judge   that   hei   did  not 
approve  of  the  verdict  of  the  Jury,  in  which 
we  concur.     As  regards  any  order  of  this 
Court,  the  petitions  of  these  five  prisoners 
must  be  rejected. 


*  The  2nd  April  tS;^. 


Present. 


The  Hon'blc  F.  B.  Kemp  and  K.  Jackson,  Judf^cs. 


The  Ouecn 


versus 


Shib  Chunder  Miindle,  Appellant. 

Committed  by  the  Mni^isfrate,  and  tried  by  the  Sessions 
Judge  of  24-Pergunnahsy  on  a  charge  of  forgery, 

Mr.  R.  E.  Twidnle  and  Baboo  Nil  Madhnb  Sein  for 

the  Appellant. 

Kemp,  7.— The  prisoner  has  been  convicted  of  the 
offence  orusinj?  as  genuine  a  forg-ed  document,  and  sen- 
tenced to  three  years'  ris^orous  imprisonment.  The 
charp^c  of  the  judjje  is  clearly  one  for  acquittal.  The 
verdict  of  the  Jury  is  supported  by  no  evidence,  and  is 
so  clearly  wro'np  that  we  referred  to  the  Judg^e  to  know 
whether  the  verdict  of  the  jury  was  approved  of  by 
him.  The  Judge  has  now,  In  reply  to  our  call,  stated 
that  the  verdict  was  disapproved  of  by  him,  and  ^iven 
his  reasons  for  disapprovmR-  of  the  verdict,  in  which 
we  concur.  It  is  perfectly  clear  to  our  minds  that  the 
prisoner  is  innocent,  and  that  there  has  been  no  altera- 
tion in  these  accounts.  The  entry  in  the  plaint  of 
the  26th  Ass ar  was  clearly  a  mistake.  We  acquit  the 
prisoner,  and  direct  his  immediate  discharge. 


The  5th  September  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanatb 

Milter,  judges. 

Forgery— Cheating— Act  XLV.  of  i860,  Sec- 
tions 465  and  468. 

The  Queen 

versus. 

Banessur  Biswas,  Appellant. 

Committed  by  the  Deputy  Commissioner,  and 

tried  by  the  Officiating  Judicial  Commis- 
sioner of  Assam,  on  a  charge  of  forgery. 

Mr.  Munmohun  Ghose  for  the  Appellant. 

Held  that,  where  a  person's  object  was  to  deceive  his 
employer  by  falsifying:  account-books  which  were  in  bis 
custody,  such  deception  being  likely  to  cause  dairageta 
his  employer,  he  was  rightly  convicted  under  .Sectwn 
46S  of  forgery  with  intent  to  cheat,  instead  of  under 
Section  465  of  simple  forgery. 

Bayley^  J. — This  is  a  case  in  which  the 
Judicial  Commissioner  and  the  Jury  of 
Nowgong  in  Assam  have  unanimously  fonnd 
the  prisoner  guilty  under  Section  468  of  the 
Indian  Penal  Code ;  and  as  it  is  admitted  that 
there  was  no  misdirection  to  the  Jurj*,  ihc 
law  would  not  admit  of  our  interference 
with  the  conviction  by  the  said  Judge  and 

the  Jury. 

We  are,  however,  pressed  with  two  points 
by  Mr.  Ghose  for  the  prisoner  :  firstly ,  that 
the  conviction  should  have  been  under  Sec- 
tion 465,  and  not  Section  468,  of  the  Indian 
Penal  Code ;  and,  secondly,  that  the  fine  of 
Rs.  120  should  not  have  been  imposed 
on  the  prisoner. 

Without  entering  fuither  into  the  case,  it 
is  quite  clear  from  the  facts  recorded  on  the 
evidence  that  the  cashier's  books  were 
altered  when  in  his  charge  "  for  the  purpose 
of  cheating"  (Section  468),  and  the  case 
therefore  falls  under  Section  468. 

The  sum  of  Rs.  120  charged  to  ihc 
prisoner  were  merely  expenses  to  recoup 
Government  for  the  loss  M'hicb  it  may  ha^-e 
incurred  in  prosecuting,  and  in  paying  wit- 
nesses. 

I  would  reject  this  appeal. 

Miiter,  J. — 1  am  of  the  same  opinion.  It 
seems  to  me  clear  that  the  object  of  the 
prisoner  was  to  deceive  his  employer  Ijj 
falsifying  the  account-books  which  were  in 
his  custody ;  and  as  such  deception  was  likely 
to  cause  damage  to  his  employer,  the  con- 
viction, under  Section  468  appears  to  me  to 
be  right. 
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The  9th  September  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  KL.  Chief 
yustice,  and  the  Hon'ble  H.  V.  Bayley, 
F.  B.  Kemp,  Dwarkanath  Mitter,  and 
W.  Ainslie,  Judges, 

Jnrisdiction— Breach  of  the  peace— Riot— Haut 
—Act  XXV.  of  x86i,  Section  62. 

JReference  to  the  High  Court,  under  Sec- 
tion 424  ^f  '^^  ^^^^  9f  ^^^^^^^^  ^^0' 
cedurty  by  Mr,  C  B,   Garrett,  Officiating 

Sessions  Judge  of  Dacca,  dated  the  1  $th 
July  iSja, 

Bykuntram  Shaha  Roy  and  others 

versus 

Meajan. 

Yhe  Advocate-General  and  Bahoos  Mohi- 
nee  Mohun  Roy  and  Doorga  Mohun  Doss 
in  support  of  the  reference  by  the  Judge. 

Mr,   Woodroffe  and  Baboo  Romesh  Chunder 
Mitter  in  support  of  the  Magistrate's  order. 

A  Magistrate  or  other  ofBcer  exercising  the  powers  of 
a  Mag-istrate  is  legally  competent,  under  Section  62, 
Act  XaV.  of  1S61,  to  issue  an  order  prohibitinj^f  a  land- 
holder from  holding  a  haut  on  any  particular  spofon  his 
estate  on  particular  days,  on  the  ground  that  such  an 
order  is  likely  to  prevent  a  riot  or  an  afFray. 

This  case  was  referred  to  a  Full  Bench 
by  Kemp  and  Glover,  JJ.,  with  the  following 
remarks ; — 

Kemp,  J, — ^The  question  before  us  is 
whether  a  Magistrate,  or  other  officer  exer- 
cising the  powers  of  a  Magistrate,  can  legally 
issue  an  order,  under  Section  62  of  the  Code 
of  Criminal  Procedure,  prohibiting  a  land- 
holder from  holding  a  haut  on  any  particular 
spot  on  his  estate  on  particular  days,  on  the 
ground  that  such  order  is  likely  to  prevent  a 
riot  or  affray. 

There  are  conflicting  judgments  on  this 
point.  We  refer  to  the  4ih  Vol.,  Weekly 
Reporter,  page  12,  Criminal  Rulings,  Seeb 
Chunder  Bhuttacharjee  vs,  Sadut  Ali  Khan 
and  others;  and  the  nth  Vol.,  Weekly 
Reporter,  page  5,  Criminal  Rulings,  case  of 
Kalika  Pershad  and  others. 

We  therefore  refer  the  case  to  the  Full 
Bench  for  decision.  The  question  we  would 
submit  to  the  Bench  is — 

Whether  a  Magistrate,  or  other  officer 
exercising  the  powers  of  a  Magistrate,  is 
legally  competent  to  issue  an  order,  under 
Section  62,  Act  XXV.  of  1861,  prohibiting 
a  landholder  from  holding  a  haut  on  any 


particular  spot  on  his  estate  on  particular 
days,  on  the  ground  that  such  order  is  likely 
to  prevent  a  riot  or  affray,  or  because  a  riot 
or  affray  has  already  occurred. 

The  case  came  on  for  argument  before 
the  Full  Bench  on  the  22nd  August  1872. 

Mr.  Woodroffe. — The  facts  of  the  case 
are  these.  Mr.  Wells,  the  Magistrate  of 
Humedpore,  by  an  order,  dated  the  3rd 
May  1872,  states:  "It  is  urged  by  the 
"pleaders  for  Bykunto  Ram  Roy  that  he  is 
"old,  and  that  his  zemindaries  are  worked 
"by  his  son.  This  is  nowhere  shown  in 
"  evidence,  and  is  not  probable,  for  it  is  else- 
"  where  urged  that  Bykunto  Ram  Roy  has 
"  been  bound  down  to  keep  the  peace."  The 
Magistrate  then  goes  on  to  deal  with  the 
question  of  keeping  the  peace.,  which  I 
do  not  understand  is  any  part  of  the  present 
question. 

"It  must  be  remembered"  (he  proceeds) 
"  that  Furecdpore  is  renowned  for  lattials,  and 
"  furnishes  men  in  that  capacity  to  all  neigh- 
"bouring  districts;'*  and  after  pointmg  out 
an  alleged  discrepancy  in  the  evidence,  he 
says  :  "  I  consider  the  probability  of  a  breach 
"of  the  peace  taking  place  established,  and 
"  the  necessity  of  binding  down  both  parties 
"  satisfactorily  shown."  The  Magistrate 
then  ordered  that  a  bond  should  be  taken 
from  both  parties,  and  his  order  concludes  as 
follows :  "  Moreover,  I  fear  that  this  may 
"  not  be  sufficient  to  prevent  a  riot  or  affray, 
"  if  the  new  market-place  is  allowed  to  con- 
"  tinue  to  be  held  in  such  close  proximity  to 
"  the  old  one,  and  on  the  same  days,  and  at 
"the  same  times.  The  old  excuse  is,  of 
"course,  urged  that  theie  is  great  zulum  and 
"extortion  in  the  old  market,  and  it  is  pre- 
"  tended  that  the  vilia<»es  have  set  up  the  new 
"one  themselves.  Nothing  of  this  is  proved 
"or  attempted  to  be  shown.  In  short,  if  an 
"opposition-market  was  set  up  for  such  an 
"object,  a  place  in  the  immediate  vicinity 
"  to  hold  it  would  hardly  have  been  selected. 
"  The  real  secret  crops  up  when  the  mooktears 
"for  Bykunto  Ram  urge  that  they  do  not 
"  force  men  to  go  to  the  new  market,  for  they 
"  have  no  tolah  in  the  new  market,  and  every 
"one  would  come  voluntarily.  It  is  a  well- 
"  known  fact  that,  to  induce  people  to  come, 
"every  zemindar  always  commences  by 
"  taking  no  tolah.  There  can  be  no  doubt 
"Bykunto  Ram,  who  has  been  and  is  at 
"enmity  with  Beepeen  Roy,  only  institut- 
"  ed  this  new  market  to  cut  out  and  destroy 
"the  old  one.  Had  he  done  it  merely  with 
"  a  view  of  relieving  the  ryots  from  oppres- 
"  sion,  he  could  have  set  up  the  new  market 
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"  a  mile  or  two  oflf,  and  had  it  on  different 
"  days.  1  consider  that,  if  the  new  market 
"at  or  near  Bausrussee  is  allowed  to  be 
"held  on  Tuesdays  and  Saturdays,  the 
"same  days  as  market  is  held  at  Rajapore, 
"only  a  few  yards  distant,  thai  riot  or  affray 
"  may  ensue.  I,  accordingly,  by  this  written 
"order,  under  Section  62  of  the  Procedure 
"  Code,  direct  Bykunto  Ram  and  every  one 
"  in  his  service  not  to  hold,  or  countenance, 
"  or  encourage  the  holding  of,  a  market  at  or 
"near  Bausrussee  on  Tuesdays  and  Satur- 
"  days,  and  I  further  order  that  no  person 
"or  persons  assemble  and  create  a  market 
"  oiT  those  days  at  or  near  Bausrussee. 

Mr.  Garrett,  the  Officiating  Sessions  Judge, 
has  referred  the  matter  under  Section  434  of 
the  Code  of  Criminal  Procedure. 

The  first  question  which  appears  to  me  to 
arise  under  this  state  of  facts  is,  whether  there 
could  have  been  any  reference  by  the  Officiat- 
ing Sessions  Judge  of  Dacca  to  this  Court; 
whether  this  Court,  in  other  words,  is  compe- 
tent to  deal  with  it  under  Section  404.  I 
contend  that  the  order  of  the  Magistrate 
under  Section  62  is  not  a  judicial  proceeding 
or  a  proceeding  of  Court,  but  an  order 
passed  by  an  officer,  in  discharge  of  his  exe- 
cutive duties,  for  keeping  the  peace  of  the 
district  over  which  he  has  charge ;  and  if  any 
one  thinks  that  his  rights  are  invaded  by  that 
order,  he  must  proceed  according  to  law. 

The  Advocate- General, — I  object  to  this 
question  as  being  one  that  has  not  been 
referred  to  the  Full  Bench.  When  the  case 
goes  back,  the  Division  Bench  will  deal  with 
that  question  as  it  pleases. 

Mr,  Woodroffe. — When  a  question  is 
referred  to  the  decision  of  a  Full  Bench,  it 
is  at  all  times  competent  for  any  of  the 
parties  interested  in  the  matter  to  show  that, 
in  point  of  fact,  the  question  does  not  arise 
at  all.  [Couch,  C,J, — Have  you  any  author- 
ity to  show  that,  when  there  i§  a  reference 
to  a  Full  Bench,  the  Full  Bench  is  bound  to 
entertain  an  objection  as  to  a  question  not 
referred  to  them  Y\  There  are  decisions  of 
the  Court  in  which  it  has  been  so  held. 
\Miiter,  J, — When  a  point  has  been  properly 
referred,  that  is  the  only  point  to  be  deter- 
mined, and  the  only  point  to  be  argued.] 
That  is  just  what  I  am  endeavouring  to  do. 
\Couch,  Cjf, — I  think  you  ought  to  be 
limited  to  what  is  referred  to  the  Full  Bench, 
unless  you  can  show  us  any  authority  to  the 
contrary.]  With  the  Court's  permission,  I 
shall  cite  my  authorities  on  this  question  here- 
after. Meanwhile,  I  shall  direct  the  Court's 
attention  to  the  question   which  has   been 


referred  for  decision,  viz,^  as  to  the  lega£zT 
of  the  Magistrate's  order  under  Section  61. 
In  the  case  of  Abbas  Ali  Chowdry  vs  Ilia 
Meah  (14  W.  R.  46),  it  was  held  by  a  F«i 
Bench  (Phear,  J.,  dissenting)  that  an 
passed  by  a  Magistrate  under  Section  62 
not  of  the  nature  of  a  judicial  proceedsi^ 
and  could  not,  therefore,  be  interfered  with 
by  the  High   Court  under  Section  4D4.    1 
am  referring  to  this  case  to  show  what  the 
powers  of  a  Magistrate  are  under  Section  62. 
Another  portion  of  the  decision  had  refer- 
ence to  the  question  as  to  what  ihe  High  Court 
could  do  under  Section  404.     The  judgmcBt 
of  the  Chief  Justice  deals  solely  with  the 
question  relative  to  Section  63,  and  sliow& 
clearly  why    a    Magistrate's    order  is  noi, 
and  never  was,  intended  to  be  regarded  as  a 
judicial  proceeding.     That,  then,  being  tfcc 
nature  of  the  order  passed  by  the  Magis- 
trate, the   Officiating    Sessions   Judge  says 
with   reference  to   it :    "It   appears  to  me 
"that  the  order  passed   by  the   Magistrate 
"  under  Section  62,  Criminal  Procedure  Code; 
"is  wrong  in  law  and  principle.     It  is  said 
"  by  the  Magistrate  that  this  hatit  has  been 
"  established  only  with  a  view  to  draw  cis- 
*'  tom  from  Beepecn  Behary's  old  one,  and 
"thus  to  touch  him   in  the  most  fensitiic 
"  part  of  his  nature,  1.  e.,  his  pocket ;  bnt  it 
"  is  the  right  of  every  zemindar  prmd/tttie 
"to   establish  a  market  in  his  land  ;  if  be 
"has  a  right  to  do  this,   it  cannot  signi- 
"  fy  what  motive  actuates  him  to  use  tiiat 
"right.     Had    the    Magistrate    found   that 
"  no   measure  he    would    use  would   p/c- 
"vent  Bykunto  and   Beepeen  Behary  from 
"  fighting  about  the  market,  I  think  he  might 
"legally  have  passed  an  order  enjoining  the 
"parties  to  discontinue  their  markets:  bat 
"  in  prohibiting  one  market  and  leaving  the 
"other  untouched,  he  seems  to  me  to  haw 
"  passed  an  order  that  could  only  legally  be 
"  passed  by  a  Civil  Court,  after  an  investlga- 
"  tion  of  the  respective  rights  of  both  parties." 
I  apprehend  that,  if  a  Magistrate  finds  that 
a  man  insists  in  doing  an  act,  which  in  itselt 
may  be  a  legal  act,  for  the  purpose  of  caosing' 
annoyance  or  injury  to  others,  and  that  the 
act  is  one  which,   when   done,  will  canse 
riots    and    affrays,    and    particularly  in  a 
district  where  the  records  of  this  case  show 
that  the  affrays  which   take  place  in  thrs 
district    are    not     altogether    of    the  mo^ 
harmless  character,  but  are  attended  wiib  ioss 
of  life,  great  brutality,  and  injury  to  very 
many  persons,  the  Magistrate  is  jastified  to 
pass  an  order  under  Section  6a,  directing  the 
I  person  to  abstain  from  that  act.  The  Officiating 
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s  Judge  puts  the  case  as  an  infringe- 
ment of  a  civil  right  of  the  parties.  It  may, 
K>wever,  be  a  question,  I  think,  whether  a 
Hexaiiida.r  has  a  right  to  open  a  haul  in  his 
iroperty.  It  may  be  that  the  right  to  estab- 
Ish  such  a  market  or  fair  may  require  the 
concurrence  of  the  Civil  Authorities.     The 

■ 

mere    collecting  of  persons  might  in  itself 
be  a  nuisance,  and  could  only  be  allowed  by 
prescription  or  grant  from,  the  Crown.     But, 
ho\^'ever  that  may  be,  it  certainly  cannot  be 
said    that  any  man  has  a  right  to  open  a 
haufj  and  get  a  collection  of  persons  together 
with  what  is  an  invariable  adjunct  of  a  haut 
— a    suflScient   band  of  lattials.     Protection 
should  not  only  'be  given  to  those  persons 
who    go  to  the  market,  but  also  to  prevent 
others  from  being  taken  nolens  volens  to  the 
new    market,  and  that,  I  think,  is  generally 
the   effect  of  establishing  a  new  market.     It 
cannot  be  said  that  a  Magistrate  cannot  say 
upon    what   days   markets    shall    be    held. 
Moreover,  the  language  of  the  Section  itself 
seems  to  point  in  no  doubtful  way  to  this, 
that  the  Magistrate  should,  in  certain  cases, 
interfere  with  the  ordinaiy  rights  and  enjoy- 
ment of  property. 

The  two  decisions  which  have  led  to  this 
reference  are  reported  in  4  Weekly  Report- 
er,  p.    12,  and   II   Weekly  Reporter,  p.   5. 
Now,    Seciion   62    has   a  very  much  wider 
scope   than   simply   referring  to  nuisances. 
There  are  other  Sections  in  the  Code  which 
deal  with  nuisances,  such  as  the  Section  re- 
lating to  the  fouling  of  water,  the  leaving 
unprotected  the  sides  of  a  tank,  the  placing 
of  obstructions  upon  a  public  high  road,  &c. 
But  Section  62  has  not  reference  so  much 
to   the  act   itself  as   to  the    consequences 
likely   to    result   from    it.     [Couch y   C,y, — 
Section   63   says  that  the  obstruction,  &c., 
must  be  an  unlawful  one,  /.  ^.,  a  public  nui- 
sance.   Section  62   does  not  say  so  ]     No, 
and  for  a  very  good  reason.     Seciion  62  is 
a  wider  one;  4t  is  not  limited  to  the  doing 
of  unlawful  acls,  but   rather   says  that  the 
Magistrate  may  direct  a  person  to  abstain  from 
a  certain  act  which  may  be  lawful  or  un- 
lawful in  itself.     The  case  in  the  4  Weekly 
Reporter  was  hardly  on  all  fours  with  the 
present  proceeding.     In  that  case  it  was  held 
that  a  Magistrate  could  not,  under  Section  62, 
interfere   with   the   civil   rights   of   a   land- 
I      holder  to  establish  /lau/s  within  his  estate, 
and  to  hold  them  any  day  most  convenient  to 
I      him;  and  Trevor,  J.,  said:  **I  am  clearly  of 
i      "  opinion  that  these  words  do  not  authorize  a 
I      "  Magistrate  to  interfere  with  the  exercise  of 
*'any  of  his  ordinary  rights  by  a  landholder, 


"  merely  because  such  exercise  may  require 
"vigilance  on  the  part  of  the  policy  and 
**  may,  in  the  absence  of  such  vigilance,  lead 
"  to  an  affray/'  Now,  the  Magistrate  of 
Furreedpore  has  certainly  not  laid  himself 
open  to  such  remarks,  because  it  appears 
that  he  did  pass  an  order  binding  both  parties 
down  to  keep  the  peace  ;  but  faring  that  this 
would  not  be  sufficient  to  prevent  a  riot  or 
affray,  he  made  an  order  under  Section  62 
also.  The  effect  of  the  decision  in  the  4 
Weekly  Reporter  would  appear  to  be  to  relieve 
the  police  from  the  discharge  of  their  duties 
in  a  case  where  a  breach  of  the  peace  is 
likely  to  take  place ;  and  it  seems  to  me  that 
no  order  was  passed  more  likely  to  lead  to  a 
breach  of  the  peace  than  the  order  passed  in 
the  4  Weekly  Reporter,  p.  1 2 .  [Kemp,  J, — 
That  is  the  view  which  was  taken  by  the 
Sudder  Nizamut  Adalut.  There  is  a  Circular 
Order  of  the  late  Nizamut  Adalut  almost 
in  the  same  words  as  Mr.  Justice  Trevor's 
judgment.]  In-  the  ii  Weekly  Reporter, 
p.  5,  the  case  was  one  in  which  a  ^lagis- 
trate  ordered  the  rival  holders  of  two  hauts 
to  abstain  from  holding  their  hauts  on  the 
same  day  upon  adjacent  pieces  of  ground, 
as  he  apprehended  a  continuance  of  riots 
and  affrays,  and  annoyance  or  injury  to 
persons  lawfully  employed  in  them;  and  it 
was  held  that  the  order  was  strictly  within 
the  provisions  of  Section  62,  and  the  High 
Court  refused  to  interfere  wiih  it.  [Mittery  J , 
— What  is  the  duration  of  the  injunction 
in  this  case  ?]  So  long  as  there  was  another 
market  (Beepin  Behary's  old  one)  held  on 
Tuesday  and  Saturday,  Bykunto  was  not  to 
hold  a  new  market  in  the  immediate  vicinity 
on  the  same  days.  [Kemp^  J. — If  the  Magis- 
trate has  not  power  to  issue  an  injunction 
not  to  hold  the  market  on  a  particular  day, 
may  he  not  prevent  the  holding  of  a  haut 
on  any  day  at  all?]  There  is  a  plain  rule 
for  construing  Acts  of  Parliament,  viz ,  that 
an  Act  must  be  construed  with  reference  to  the 
object  for  which  a  power  is  vested  in  a  person. 
[A'>;«^  J. — Peace  is  the  object  in  this.]  If 
the  Magistrate  should  be  of  opinion  that 
the  holding  of  a  market  at  all  would  lead  to 
a  breach  of  the  peace,  there  can  be  no  doubt 
that  he  would  have  a  right  to  prevent  the 
owner  of  it  from  holding  that  market. 
'Mitter,  J, — Does  not  the  Magistrate  go  a 
itile  too  far  in  this  case  in  saying  that,  by 
merely  causing  a  market  to  be  held  in  a  new 
spot,  it  will  lead  to  a  perpetual  breach  of  the 
peace  .^J  What  the  Magistrate  meant  was, 
that,  whereas  a  market  is  to  be  held  at  Bans- 
russee  on  the  same  day  as  the  market  is 
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held  at  Rajapore,  it  appears  to  me  that 
riot  or  affray  may  ensue ;  and  I  therefore 
direct  that  such  market  shall  not  he  held  so 
long  as  it  is  held  on  those  days,  and  so  long 
as  the  holding  of  that  market  is  likely  to 
lead  to  a  breach  of  the  peace.  [31? Her,  J, — 
Would  not  that  order  be  too  indefinite — "  so 
long  as''?\  It  is  an  order  by  an  exe- 
cutive officer,  and  he  can  rescind  it  when 
he  sees  it  necessary.  \Couch,  C.y. — If  the 
order  is  defective  in  that  respect,  it  can  be 
amended.]  Just  so;  but,  as  it  stands,  the 
simple  question  is,  whether  or  not  the 
Magistrate  is  competent  to  issue  an  order 
under  Section  62,  prohibiting  a  landholder 
from  holding  a  haul  on  any  particular  spot  on 
his  estate  on  particular  days,  on  the  ground 
that  such  order  is  likely  to  prevent  a  riot  or 
affray,  or  because  a  riot  or  affray  has  already 
occurred.  [Miller,  y. — The  Magistrate 
can  pass  an  order  under  this  Section  only 
when  one  has  actually  occurred.]  [Couch, 
C.  y. — He  did  not  pass  the  order,  because  an 
affray  has  occurred,  but  because  (from  previ- 
ous affrays  having  occurred)  others  are  likely 
to  occur.]  [Miller,  y, — Then  the  past  riots 
are  referred  to  only  as  evidence  of  future 
riots  likly  to  occur.]     Just  so. 

On  the  first  point,  viz,,  whether  there  can 
be  a  reference  by  the  Ofiiciating  Sessions 
Judge  under  Secti-^n  434,  and  whether  this 
Court  can  deal  with  such  reference  under 
Section  404,  1  would  refer  to  the  Full  Bench 
Ruling  in  the  7th  Weekly  Reporter  135, 
where,  upon  a  reference  by  Bayley  and  E. 
Jackson,  JJ.,  it  was  held  that  ''the  point 
which  has  been  referred  to  us  does  not  arise  ; 
the  case  will  go  back  to  the  Division  Bench 
which  referred  it.*'  So  in  the  Full  Bench 
case,  reported  in  the  6th  Weekly  Reporter, 
Miscellaneous  Rulings,  72,  the  Court  said  that 
it  was  unnecessary  for  them  to  determine  the 
point  which  had  been  referred  for  their  deci- 
sion, and  that,  if  they  were  to  determine  that 
point,  their  decision  would  be  a  mere  ohiler 
diclum.  A  case  can  only  be  referred  to  a 
Full  Bench  when  there  is  a  point  for  judiciaf 
decision  arising  out  of  a  conflict  between  two 
judicial  decisions.  In  this  case,  as  there  is 
no  judicial  decision,  no  point  can  be  referred. 
[Couch,  C.y. — This  is  a  criminal  case,  and 
sent  up  to  the  High  Court  by  the  Sessions 
Judge  under  Section  434.]  To  another 
Bench.  [Couch,  C.y.—^o,  to  the  High 
Court  under  Section  435,  which  is  wider  in 
its  terms  than  Section  404.]  If  your  Lordships 
think  so,  I  suppose  I  cannot  raise  the  ques- 
tion.    [Couch,    C.y.— The    question   ought 


to  have  been  raised  before  the  Division 
Bench.]  [Kemp,  y. — Mr.  Kennedy  appeared, 
and  did  not  raise  that  question.]  I  am 
informed.  [Couch,  C.y . —We  must  take  what 
Mr.  Justice  Kemp  says  as  having  taken  place 
in  the  Division  Bench.]  Certainly,  but  it 
is  open  to  Counsel  to  bring  certain  facta 
before  the  Court  bv  wav  of  a  reminder. 
However,  as  that  point  has  been  ruled  agains: 
me,  I  do  not  purpose  to  argue  it  any  longer, 
but  will  leave  the  case  in  your  Lordship's 
hands  with  regard  to  the  other  question  as  to 
the  competency  of  the  Magistrate  to  pass 
such  an  order  under  Section  62.  [Couch, 
C.y. — There  was  a  case  in  the  Bombav 
Court  (6  Bom.  H.  C.  Rep.,  Crown  Cases,  3^) 
where  we  had  to  consider  the  validity  of  a 
Magistrate's  order  under  Section  62,  and  ve 
held  that  it  was  valid.] 

Baboo  Mohinee  Mohun  Roy  (contra).— 
Constructions  upon  the  cases  in  the  4  Weeklv 
Reporter  and  the  1 1  Weekly  Reporter  have  al- 
ready been  laid  before  your  Lordships  by  the 
learned  Counsel  on  the  opposite  side.  There  was 
an  earlier  case  which  arose  in' the  year  1863, 
immediately  after  the  passing  of  Act  XXV.  of 
1861.  In  that  case  a  reference  was  made  to  the 
High  Court  by  the  Sessions  Judge  of  Backer- 
gunge,  and  the  question  raised  in  that  reference 
is  precisely  the  same  as  the  one  that  is  now 
being  considered.  The  date  of  the  order  of  the 
High  Court  is  23rd  June  1863.  There  were 
four  Judges  (reads  letter  of  Registrar).* 

Then  came  the  case  reported  in  the  4  Weekly 
Reporter  12,  in  which  two  Judges  placed  the 
same  interpretation  upon  Section  62  as  was 
put  upon  it  by  the  other  four  Judges  in  1863: 
and  Loch,  J  ,  said:  "I  think  that  Section 
"62  refers  to  what  would  in  England  be 
"  called  nuisances,  and  authorizes  the  Magis- 
"  trate  in  such  cases  to  interfere  sammarlly. 
**  It  does  not  give  him  authority  to  interfere 
''  with  the  civil  rights  of  zemindars."  Whe- 
ther this  be  so  or  not,  and  whether  Loch,  J., 
was  correct  in  saying  that  Section  62  ought  to 
be  limited  to  cases  of  nuisances,  nothing  has 
been  urged  against  the  correctness  of  the 
view  held  by  Trevor,  J.,  that  it  was  not  the 
intention  of  the  Legislature  to  empower 
Magistrates  to  interfere  with  the  civil  rights 
of  parties  in  this  manner.  Immediately  after 
Section  62,  there  is  Section  63,  which  possi- 
bly may  throw  some  light  upon  the  proper 
interpretation  to  be  placed  upon  Section  6:. 
[Bayley,  y. — A  proper  interpretation  put  upon 
Section  62  will  throw  light  on  Section  63] 
It  may  be  so  either  way.     Bat  all  that  is 

♦  See  18  W.  R.,  Criminal  Letters,  p.  i 
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aeant    by  the  Le«;islature  by  Section  62  is  ;  breach  of  the  peace,  cannot  he  prevent  that 


^pressed  in  Section  63  in  the  single  word 
^utsa7ice,  \Couch,  C,J. — Then  what  was 
be  use  of  S^tion  62  ?] 

The     Advocate- General    (who    just    then 


person  from  so  using  his  own  property  ?J 
That  comes  to  the  case  of  preventing  a  man 
from  doing  an  act  perfectly  lawful,  only 
because  it  may  lead  to  a  breach  of  the  peace. 


lome    in,  addressed  the  Court  on  the  same  |  Then  I  ask,  who  is  the  person  who  should 

ide). — The  question  argued  by  my  learned  I  be   restrained   in   the   present  case?  I  con- 

nend  opposite  is  whether  Section  62  enables    tend  that  it  is  the  man  who  owns  the  old 

he  ^lagistrate  to  restrain  persons  from  doing    haut    who    should    be    restrained,    if    any 

awful    and  unlawful  things.     To  so  much    restraint  is  to  be  put  at  all  on  the  cnjoy- 

>f   his   argument  as  refers  to  the  power  of  I  ment  of   civil  rights.     [Aliller,   y, — Those 

he  Magistrate  to  restrain  the  doing  of  unlaw-  '  who  have  to  regulate  the  peace  of  the  country 

4il    ihings,   I  have  nothing  to.  say.     But  it  |  have  a  right  to  put  certain  restrictions  on 

s  contended  by  my  learned  friend  that  Sec-    the  enjoyment  of  those  rights.]     I  do  not 

lion  62  is  intended  to  empower  Magistrates  '  doubt  that,  but  the  interpretation  put  upon 

to    restrain  the  doing  of  what  is  lawful  in  ,  the  law  is  that   the  Magistrate  cannot  inter- 

itself,  provided  it  tends  to  lead  to  a  breach  of  j  fere   with   civil    rights   of    this    description. 

the  peace.     Now,  Section  62  not  only  icfcrs    [Coui/i,    C.J , — 1  ?im    not   aware   that  that 

to  breaches  of  the  peace,  but  to  obstructions    interpretation  has  ever  been  put.]    Yes,  in 

and    taking   order   with    property   in   one's    the  Circular  Letter  of  1863.    [Conchy  C.  J, — 

possession   so  as  to  prevent  annoyance  or  i  I  am   not  quite  sure  whether  that  letter  is 

injury.     According  to  that  view,  a  Magistrate  |  in  point.     It  appears  to  point  to  injury  to 

may  prevent  a  person  from  having  music  in    property,  but  the  words  of  Section  62  relate 

his     own    house.     {Rlitter,   J. — Suppose   a  |  to  injury  to  person.]  [Mif/er,  J. — In  a  case 

Magistrate   were   to  tell  a  man,   you   shall  |  which  came  before  Mr.  Justice  Bayley  and 

have  no  music  in  your  house  after  10  o'clock.]    me,  a  zemindar  complained  that  his  neighbour 

1  contend  that  the  Magistrate  could  not  pass    had  stopped  an  aqueduct,  and  the  Magistrate 

Buch  an  order.     But  suppose,  instead  of  pre-  1  ordered  the  latter  to  open  a  pyne  half  a  mile 

venting  a  new  haul  from  being  held,  the    long,  and  we  held  that  we  could  not  inter- 

Mag^istrate  had  prohibited  the  holding  of  the    feie.]      I  submit  that,  if  in  this   particular 

old  hnuty  according  to  the  construction  put  ,  case  the  Magistrate  had  a  right  of  interfer- 

iipontheAct,  the  order  of  the  ^Magistrate  would  \  ing,  he  would  have  a  right  to  interfere  in  a 

be  final.     I  may  put  a  variety  of  other  cases  ;  great  many   other  cases.      Obviously  some 

under  the  first  three  clauses  of  the  Municipal    limit  should  be  put.     This  is  a  Section  in 

Act,  e  g.j  the  case  of  rival  cloth-dealers  and    a  Code  of  Criminal  Procedure  which  docs 

the  like.     There  would  be  no  limit  to  the  ,  not  purport    to    affect    rights    of    property. 

power    which    the    Magistrate    would    have  '  When  the  rights  of  persons  are  cut  down, 

under  that  Act,  and  the  Magistrate  would  be-  '  it  must  be  by  clear  general  words.      If  a 

come  a  potentate.  [^Bnyley^y, —  Opening  rival  1  Magistrate  is  to  control  the  doing  of  lawful 

cloth-shops  would  not  lead  to  a  breach  of  the    acts,  I  would  put  another  case.     Suppose 

peace.]     I  am  not  so  sure  of  that.     We  read    two  rival  pleaders  or  advocates  could  not 

in  England  of  breaches  of  the  peace  arising  |  meet  without  committing  a  breach  of  the 

between    rival    omnibus-drivers    and    con-  1  peace,  could  the  Magistrate  put  a  restraint 

duclors.     [Couch,  C.J, — I  don't  think  you  !  upon  .them  under  this  Section  instead  of  bind- 

ought  to  suppose  cases  where  there  would  1  ing   them    down   to   keep   the   peace  .-^   Mr. 

be  no  exercise  of  discretion.]     Well,  suppose  j  Jiistice  Trevor   sajs  that  what  is   required 

that  my  having  music  in  my  house  annoyed    to  prevent  affrays  is  greater  vigilance  on  the 

my  neighbours,  could  the  Magistrate  put  a  '  part  of  the   police.      [Couch,    C.  J. — You 

stop  to  h?     [Mi//er,  J. — Supi)0sing  music    might  just  as  well  put  a  case  under  Section 

led  to  breaches  of  the  peace,  would  not  the    318,  and  say  that  there  is  no  occasion  for  a 

Magistrate  be  justified  in  putting  a  stop  to    ^lagistrate  under  that  Section  to  determine 

it?J     [Couch,  C.y. — There  is  a  case  in  the    and  maintain  who  is  in  possession,  but  that 

6th  W.  R.  40  about  music]      [AIi//er,  J. —    any  breach   of   the  peace   likely   to    occur 

But  without  confining  ourselves  to  music  only,    should  be  prevented  by  the  police.]     That 

suppose  a  ^Magistrate  has  facts  and  circum-    is  a  very  old  power.     It  began  with  an  old 

stances  before  him  from  which  he  comes  to    Regulation,     and    the    power    is    expressly 

the  conclusion  that,  if  a  person  is  allowed  to    given.     But  in  this  case  it  is  necessary  to 

use  his  property  in  a  particular  way,  or  at    give  the  words  of  the  Act  such  an  interpre- 

a  particular  time,  there  is  a  likelihood  of  a    tation   that   injustice  and    injury    may   not 
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arise.  Otherwise  it  will  come  to  this,  that 
the  discretion  of  the  Magistrate  will  have  to 
be  considered  in  each  case.  ^Couch,  C.J. — 
We  shall  probably  consider  that  discretion 
does  not  mean  arbitrary  discretion,  and  we 
shall  probably  hold  an  order  made  without 
exercise  of  discretion  to  be  an  order  made 
without  jurisdiction.]  The  whole  gist  of 
the  matter  is,  what  was  the  intention  of  the 
party .' 

The  Court  took  time  to  consider. 

The  judgment  of  the  Court  was  deliver- 
ed as /ol lows  on  the  (jth  of  September  by — 

Coueh,  C.J. — ^The  question  referred  to  the 
Full  Bench  is,  "whether  a  Magistrate,  or  other 
officer  exercising  the  powers  of  a  Magistrate, 
is  legally  competent,  under  Section  62,  Act 
XXV.  of  1861,  to  issue  an  order,  prohibiting 
a  landholder  from  holding  a  haut  on  any 
particular  spot  in  his  estate,  on  particular 
days,  on  the  ground  that  such  order  is  likely 
to  prevent  a  riot  or  an  affray." 

We  are  of  opinion  that  this  question  ought 
to  be  answered  in  the  aflirmative.  Section 
62  of  Act  XXV.  of  1 861  runs  as  follows: 
**  It  shall  be  lawful  for  any  ^Magistrate,  by  a 
written  order,  to  direct  any  person  to  abstain 
from  a  certain  acty  or  to  take  certain  order 
7vith  property  in  his  possession  or  under 
his  management  J  ichenever  such  Magistrate 
shall  consider  that  such  direction  is  likely  to 
prevent^  or  tends  to  pr evenly  a  riot  or  an  affray." 
The  above  provisions  clearly  show  that  it  is 
lawful  for  a  Magistrate  to  issue  a  written 
order  to  any  person  directing  him  to  abstain 
from  any  particular  act,  or  to  hold  any  pro- 
perty in  his  possesion  or  under  his  manage- 
ment subject  to  any  particular  condition,  if 
such  Magistrate  shall  be  satisfied  that  such 
direction  is  likely  to  prevent  a  riot  or  an 
affray.  The  word  certain,  placed  before 
the  word  act,  and  afterwards  repeated  twice 
in  the  expression  "to  take  certain  order 
with  certain  property  in  his  possession,'' 
leaves  no  reasonable  doubt  in  our  minds 
that  the  Legislature  intended  to  give  full 
and  ample  powers  to  the  Magistrate,  the  chief 
officer  entrusted  with  the  duty  of  preserving 
the  peace  of  the  district,  to  restrain  any  per- 
son from  doing  any  act,  or  to  command  him 
to  hold  any  property  in  his  possession  sub- 
ject to  any  condition,  whenever  such  Magis- 
trate shall  consider  that  such  a  course  of 
procedure  is  likely  to  prevent,  or  even  tends 
to  prevent,  a  riot  or  an  affray.  No  doubt, 
the  powers  conferred  upon  the  Magistrate  by 
the  Section  ought,  like  all  other  powers  of 
discretion  created  by  law,  to  be  exercised  in 
a  reasonable  manner;  and  it  may  further  be 


admitted  that  the  Magistrate  is  bound,  before 
he  issues  the  order,  to  satisfy  himself  upon 
reasonable  grounds  that  that  order  is  h'kelf 
to  prevent,  or  tends  to  prevent,  «  riot  or  an 
affray.  But  if  a  Magistrate,  after  excrcismg 
the  necessary  discretion,  issues  an  order 
directing  a  particular  landholder  not  to  hold  a 
haut  on  a  particular  spot  on  a  particular  day, 
upon  the  ground  that  the  holding  of  the 
haut  at  that  particular  place  and  time  by 
that  particular  individual  is  likely  to  lead  to  a 
serious  breach  of  the  peace,  we  canm^,  upoa 
a  proper  construction  of  Section  62,  say  that 
the  order  is  null  and  void  for  want  of  jnrb- 
diction  or  power.  The  law  gives  a  very 
wide  discretion  to  the  Magistrate  in  matters 
affecting  the  public  tranquillity,  and  it  is  not 
for  us  to  curtail  thit  discretion  by  construing 
the  Act  in  a  manner  contrary  to  the  plain 
and  obvious  meaning  of  the  words  in  which 
it  is  expressed. 

It  has  been  argued  that  the  powers  vested 
in  the  ^Magistrate  by  Section  62  must  be 
confined  to  those  acts  and  modes  of  enjoy- 
ment of  property  only  which  are  in  th«m- 
selves  unlawful,  and  that,  as  there  is  nothing 
inherently  illegal  in  a  man  holding  a  haui 
on  his  own  land  on  any  particular  day  he 
chooses,  the  order  passed  by  the  Magistrate 
in  this  case  must  be  set  aside  as  void  for 
want  of  power.  But  not  only  is  this  restrict- 
ed construction  not  supported  by  the  actual 
words  of  the  Section,  but  its  adoption  might 
in  many  cases  lead  to  the  most  dangerous 
consequences.  A  particular  act  or  a  parti- 
cular mode  of  enjoyment  of  property  might 
b'e  perfectly  innocent  and  lawful  in  itself. 
But  the  act  may  be  done,  or  the  properly 
enjoyed  in  that  particular  mode,  under  cir- 
cumstances calculated  to  lead  to  a  serious 
breach  of  the  peace,  attended  even  with  loss 
of  human  life  ;  and  it  would  be  by  no  means 
proper  or  desirable  to  hold  that,  even  in  such 
case,  the  chief  peace-officer  of  the  district  has 
no  power  to  issue  an  order  such  as  that  con- 
templated by  Section  62.  Whether  a  zemin- 
dar is  in  all  cases  entitled  to  establish  a  haui 
on  his  own  land,  but  in  close  proximity  to 
a  previously  established  haut  belonging  to 
another  zemindar,  is  a  question  upon  which 
Ave  need  not  express  any  opinion.  Nor  is  it 
necessar}^  for  us  to  determine  the  question 
whether  the  ^Magistrate  has,  in  this  particular 
case,  exercised  his  discretion  in  a  proper 
manner,  or  whether  his  order,  as  it  stands, 
requires  any  amendment  either  as  to  the 
duration  of  the  injunction  or  otherwise.  For 
these  questions  have  not  been  referred  to  us 
by  the  Division  Bench.     Assuming,  however, 
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there  is  nolhing  unlawful  in  a  zemindar 
elding  a  haul  on  his  own  land  on  any  day 
chooses,  and  assuming  also  that  the  mere 
:t  of  his  holding  a  haiti  on  such  a  spot  and 
such  a  day  would  not  be  suHTicient  to  war- 
it  a  Magistrate  in  coming  to  the  conclusion 
Lt  a  breach  of  the  peace  is  likely  to  take 
lace,  it  seems  to  us  clear  that  there  may  be 
ler  circumstances  connected  with  the  hold- 
of  the  haui  at  that  particular  place  and 
le  which  would  fully  justify  a  Magistrate 
issuing  an  order  under  Section  62,  at  least 
n  a  limited  period  of  time,  if*  the  Magis- 
ite  is  satisfied,  after  a  reasonable  exercise 
the  discretion  vested  in  him  by  that 
action,  thai  such  an  order  is  necessary  for 
le  preservation  of  the  public  peace. 
It  is  stated  in  one  q[  the  cases  mentioned  in 
te  order  of  reference  that  a  Magistrate  has 
|o  power  under  Section  62  to  issue  an  order 
that  would  interfere  with  any  ones  right  to 
enjoy  his  own  property  in  any  lawful  man- 
ner he  pleases.  Whether  a  Magistrate  can, 
under  that  Section,  issue  such  an  order  as 
would  be  utterly  destructive  of  a  man's  right 
of  property  is  not  a  question  which  we  are 
called  upon  in  this  case  to  determine  one 
way  or  the  other.  It  is  sufficient  for  us,  for 
the  purposes  of  this  reference,  to  say  that 
it  is  quite  within  the  power  of  the  Magis- 
trate under  Section  62  to  modify  the  enjoy- 
ment of  such  right,  at  least  for  a  temporary 
period,  by  imposing  upon  the  owner  of  the 
properly  such  conditions  as  the  Magistrate, 
after  taking  into  consideration  all  the  facts 
and  surrounding  circumstances  of  each  parti- 
cular case,  shall  consider  necessary  to  prevent 
a  riot  or  an  affray.  Every  individual  right 
is,  to  a  certain  extent,  subject  to  the  general 
interest  of  society ;  and  after  giving  our  best 
consideration  to  the  question  r-ef erred  to  us, 
we  feel  ourselves  bound  to  come  to  the 
conclusion  that  the  [.egislalure  has  purposely 
vested  the  Magistrate  with  powers  sufficient 
to  cover  a  case  like  the  one  mentioned  in  the 
order  of  reference.  It  is  notorious  that  in 
this  countr)'  ri^'al  hauls  are  frequent  sources 
of  riot  and  affray ;  and  there  is  something  in 
the  nature  of  such  hauts^  namely,  the  assem- 
blage of  large  crowds  of  men  on  both  sides, 
which  may  be  said  to  have  a  certain  tendency 
to  lead  to  a  breach  of  the  peace.  We  do  not 
mean  to  say  that  such  general  facts  alone  are 
sufficient  to  justify  the  exercise  of  the  dis- 
cretion vested  in  the  Magistrate  by  Section 
62.  But  we  think  that  there  may  be  other 
circumstances  connected  with  those  general 
facts — as,  for  instance,  the  existence  of  bitter 
hostility   between   the   owners   of   the    rival 
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hauts^  the  preparations  already  made  by  them 
for  the  commission  of  a  breach  of  the  peace, 
&c.,  which  might  reniler  it  absolutely  neces- 
sary to  exercise  that  discretion  for  the 
preservation  of  public  tranquillity. 


The  i3tli  September  1872. 

Present : 

The  Ilon'ble  H.  V.  Bayley  and  Dwarka- 
nalh  Mitter,  Judges, 

Breach  of  contract— Factory— Act  XIII.  of  1859 
—  High  Court  (Extraordinary  powers  of  revi- 
sion). 

Reference  to  the  High  Courts  under  Section 
434  of  the  Code  of  Criminal  Procedure^ 
if}'  the  Officiating  Magistrate  of  Moorshe- 
dai)ad. 

Messrs.  lames  Lvall  &  Co. 
•'  • 

versus 
Ram  Chunder  Bagdee. 

The  High  Court  declined  to  exercise  their  extraor- 
dinary powers  of  revision  in  a  case  in  which  the  Joint 
Magistrate  disinibsed  a  complaint  of  breach  of  contract 
under  Act  XIII.  of  1S59,  on  the  ground  that  that  Act 
did  not  apply  to  this  contract,  which  was  a  contract  to 
work  at  a  certain  factory. 

Reference. — A  charge  under  Act  XIII.  of 
1859  was  brought  by  a  servant  of  Messrs. 
James  Lyall  and  Co.  against  one  Ram  Chun- 
der Bagdee,  a  spinner,  of  having  neglected  to 
fulfil  the  contract  into  which  he  had  entered 
to  work  at  a  certain  factory.  The  Joint 
Magistrate,  to  whom  authority  has  been  given 
by  me  to  receive  petitions  within  certain 
thannahs,  after  recording  the  statement  of 
the  complainant,  dismissed  the  complaint,  as 
he  held  that  the  Act  was  inapplicable  to  the 
species  of  contract  into  which  it  appeared 
that  the  accused  person  had  entered. 

Alihmjgh  I  am  disposed  to  agree  to  a  cer- 
tain extent  with  the  Joint  Magistrate,  that 
contracts  of  this  kind  being  intermittent  can 
hardly  be  said  to  be  such  as  were  contem- 
plated by  Act  XIII.  of  1859,  still  the  accused 
person  must  be  presumed  to  have  known  the 
service  to  which  he  was  binding  himself ;  and 
it  would  seem  that  in  the  cases  quoted  by  the 
Joint  Magistrate,  r/s.,  Koonjoobeharry  Lallon 
behalf  of  Messrs.  Lyall  &  Co.  v.  Rajah  Doom- 
ney.  and  Koonjoobeharry  Lall  v.  Rughoo- 
naih  Dome,  page  2  9(Crimuial  Rulings),  dated 
loth  August  1870,  Vol.  XIV.  of  the  Weekly 
Reporter,  the  Judges  of  the  High  Court 
have  ruled  that  a  person  bound  by  a  similar 
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contract,  who  neglected  to  attend  at  the 
factor)-,  could  be  prosecuted  under  Act  XIII. 
of  1859.  1  am  not  aware  that  this  rul- 
ing has  in  any  way  been  disturbed,  and  it 
would  therefor*?  ai)pear  that  the  order  of  the 
Joint  MagiMrate  dismissing  the  complaint  is 
illegal,  and  should  be  reversed. 

As  the  attention  of  the  Joint  Magistrate 
was  drawn  to  the  ruling  quoted  by  me  before 
the  complaint  was  dismissed  by  him,  it  does 
not  appear  to  be  necessary  for  me  to  call  for 
any  explanation  from  him. 

Judgment  0/ /he  High  Court. 

BinUvj  J. — This  Court  do  not  think  ii 
necessary  to  exercise  their  extraordinary 
powers  of  revision  in  this  case  00  this  refer- 
ence. 


The  I7ih  September  1872. 
Present : 

The  Hon'ble  F.  A.  (ilover  and  Dwarkanath 

Mit!er,  Judges. 

Breach  of  the  peace— Notice  to  co-sharers  of 
land— Act  XXV.  of  1861,  Section  318. 

Reference  to  the  High  Court,  under  Section 
434  offh^  ^ode  of  Criminal  Procedure,  In 
the  Sessions  Judge  of  Jessore, 

Gobind  Chunder  Ghose  and  another, 
Petitioners. 

versus 

Anundo  Chunder  Sircar  and  anoiher, 
Opposite  Purty. 

Mr,  J.  S.  Rochfort  for  the  Petitioners. 

Mr.  M.  L.  Sandel  and  Bahoo  Joy  Gobind 
Shome  for  Opposite  Party. 

There  is  nothing  in  the  laiv  which  enjoins  the  serving 
of  notice  upon  all  the  co-sharers  in  an  estate  which  may 
in  some  shape  or  other  form  the  subject  of  a  lit'gration 
under  Section  318  of  the  Code  of  Criminal  Procedure 
The  only  parties  entitled  to  notice  are  those  concerned 
in  the  dispute  which  is  likely  to  induce  a  breach  of  the 
peace. 

Reference.--~T}\T.    Deputy    Magistrate    of 
Khoolna,  being  satisfied  that  a  dispute  likelv 


to  induce  a  breach  of  ihe  peace  esi^ed 
ceining  the  possession   of  350  bee; 
land  called  the  Ghineer  Abad.  caused 
ceedin<;^s  to  be  instituted  under  Secikm  jdl 
of  the  Criminal  Procedure  Code,  the  ^ 
being  Anundo    Chunder    Sircar  and  BmII 
Mohun   Biswas  on   one   side,   and 
Chunder  Ghose  and  Shama  Soonduree 
on  the  other. 

The  Deputy  Magistrate  found  that  Anifldh' 
Chunder  and  Beni  Mohun  were  in 
and  directed  them  to  be  maintained  in 
sion,  and  Gobind  Chunder  and  Shama  S 
duree  have  applied  to  this  Couu  to  refer  d» 
case  to  the  High  Court. 

The  person  on  whose  evidence  the  Depm^ 
Magistrate  ordered  the  insHtutioo  (^  ihne  * 
proceedings  was  one  Tomizuddi,  who  reprt*? 
sented  himself  to  be  the  go  mash  ta  of 
Guggon  Chunder  Dutt.  and  he  stated  tlut 
<}uggon  had  taken  the  disputed  land  cnt. 
lease  on  behalf  of  the  Baptist  Missioiaif ; 
Seciety,  and  that  his  possession  was  obstructed 
by  (iobind  (ihose,  Anundo  Ghcse,  HullodJmi  ■ 
Ghose,  and  Dwarkanath  Ghose. 

Guggon  subsequently  presented  a  peiiiioo 
to  the  Deputy  Magistrate,  saying  that  hewai 
not  the  owner  of  the  land,  but  that  Anaiido 
Sircar  and  Beni  Mohun  had  taken  it  00 
behalf  of  the  Missionary  Society,  and  npon 
this  representation  Anundo  and  Beni  went 
apparently  made  to  take  the  place  of  Guggofl 
in  the  case. 

These  two  men  in  their  written  statement 
admit  having  taken  the  land,  but  say  nothii^ 
about  the  INIis^ionary  Society :  and  the  Depun 
Magistrate,  in  deciding  ih<  case,  does  not  say 
whether  they  hold  the  land  on  their  otoj 
account  or  on  behalf  of  the  Society,  and  the 
petitioners  object  that  this  is  an  illegaliiy  on 
the  pait  rf  the  Deputy  Magistrate  sufftcicm 
to  warrant  his  proceedings  being  quashed. 

I  think  the  Deputy  Magistrate  ought  to 
have  distinctly  stated  whether  Anundo  and 
Beni  are  to  be  kept  in  possession  as  repre- 
sentatives of  the  Missionary  Society  or  orf 
their  own  account,  though  1  hardly  think 
that  the  emission  would  necessitate  hrs  pro- 
ceedings being  quashed. 

There  is,  however,  another  important  omis- 
sion on  his  part,  which,  in  my  opinion,  invali- 
dates the  whole  of  his  proceedings. 

Anundo  and  Beni  claim  to  have  taken  a 
lease  cf  the  disputed  land  from  one  Farman 
Shah,  and  the  three  pottahs  under  which  Far- 
man  professes  to  have  held  it  have  been  filed. 

These  pottahs,  the  genuineness  of  which  is 
denied,  are  signed  by  ten  different  co-sharers 
of  ihe  Abad  ;  Jnit.  instead  of  issuing  notices  to 
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•of  them,  as  required  by  Section  318,  the 
>uly  Magistrate  issued  a  notice  to  one  onl}% 
>ind  Chunder. 

|One  of  the  co-sharers,  Shama  Soondiiree, 

days  before  the  case  was  decided,  appeared 

Fore  the  Deputy  ^Magistrate,  and  requested 

to    produce   her   evidence,    and    also 

[uested  that  Guggon,  who  was  in  Court, 

|ght  be  examined ;  but  the  Deputy  Magis- 

le  refused  both  requests, on  the  ground  that 

^*ere  made  too  late ;  but  this  seems  a 

inadequate   reason   when   the   Deputy 

tgistrate  had  never  given  her  an  opportu- 

Ly  of  producing  any  evidence  before. 

All  ihe  co-sharers  and  their  representatives 
[rough  whom  Farmaii  Shah  claims  have  a 
^ht  to  be  heard  in  the  case,  and  I  therefore 
to  recommend  that  the  Deputy  Magis- 
Lte's  proceedings  be  quashed,  and  that  he  be 
[reeled  to  re-lry  the  case  after  giving  proper 
►tice  to  all  the  parties  concerned,  and  giving 
[em  opportunity  to  produce  any  document- 
evidence,  and  call  any  witnes:»es  they  may 
tsire. 

Judgment  0/  the  High  Court, 

Giovcr,  J. — This  is  a  reference  made  by 

le    Sessions    Judge  of  Jcssore  to   have  a 

Ttain  order,  passed  under  Section  31S  of 

xt  XXV.  of    1861  by  the  Deputy  Magis- 

Lte  of  that  district,  quashed. 

The  only  substantial  ground  on  which  the 
idge  thinks  the  Deputy  Magistrate's  order 
pegal  is,  that  whereas  the  pottah  under 
[hich  one  of  the  parties  in  this  case  claims 
^as  signed  by  a  great  number  of  co-sharers 
|f  the  land,  in  question,  and  all  of  those 
(-sharers  have  not  been  served  with  notice, 
lut  only  one  of  them,  this  is  a  sutTicient 
ground  for  invalidating  the  whole  of  the 
Deputy  Magistrate's  proceedings. 

There  is  nothing  in  the  law  which  enjoins 
tbe  serving  of  notice  upon  all  the  co-sharers 
in  an  estate  which  may  in  some  shape  or 
other  form  the  subject  of  a  litigation  under 
Section  3 1 8.  That  Section  says  that,  after  a 
Magistrate  is  satisfied  that  a  dispute  likely  to 
induce  a  breach  of  the  peace  is  about  to  take 
place  within  his  jurisdiction,  he  shall  record  a 
proceeding,  stating  the  grounds  of  his  being 
so  satisfied,  and  shall  call  all  parties  concerned 
in  such  dispute  to  give  in  written  statements 
of  their  respective  claims.  It  is  quite  clear 
that  the  other  co-sharers,  who,  Mr.  Rochfort 
contends,  have  not  been  served,  were  not 
concerned  in  the  dispute,  for  in  that  case 
they  would  have  undoubtedly  appeared  in  the 


I  Court  below,  and  taken  steps  to  support  the 
reference  made  by  the  Judge.  The  only 
parlies  concerned  were  those  who  did  appear 
before  the  Deputy  Magistrate :  and  alihough 
it  may  be  technically  said  that  Shama  Soon- 
duree  got  no  notice,  it  is  clear  that  she 
was. all  along  aware  as  to  what  was  going  on, 
for  she  appeared  in  Court,  and  prayed  to  have 
witnesses  examined  on  her  behalf.  That  her 
case  was  not  thoroughly  gone  into  was  her 
own  fault,  for  the  petition  asking  for  the 
examination  of  the  witnesses  was  made,  as 
the  Deputy  Magistrate  says,  at  the  last 
moment ;  and  in  the  exercise  of  the  discre- 
tion allowed  him  by  the  law,  he  refused  to 
grant  any  further  postponement  of  the  case. 

Under  the  circumstances,  it  appears  to  us 
that  there  is  no  ground  on  which  to  support 
the  Judge's  recommendation,  and  we  accord- 
ingly decline  to  interfere  with  the  order  of 
the  Deputy  Magistrate. 


The  17th  September  1872. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Indigo-crops— Complainant — Servant  (of 
indigo-planter). 

Reference  to  the  High  Courts  under  Sec- 
tion 4J4  of  the  Code  of  Criminal  Pro- 
cedure ^  by  the  Sessions  Judge  of  Bhaugul- 
pore. 

Boodhoo  Roy 

versus 

Ramdval  Sini;h  and  others. 


In  a  case  in  which  the  servant  of  an  indi)^o-planter 
preferred  a  charge  against  certain  parties  for  cutting 
and  carrying  away  indigo-crop  which  was  in  his  charge, 
the  Joint  Magistrati- dismissed  the  charge,  on  the  ground 
that  a  more  responsible  servant  ought  to  have  laid  the 
complaint. 

Held  that  the  Joint  Magistrate  ought  to  have  tried 
the  case. 
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Reference.— O'ii  ihe  22nd  July  1872, 
petitioner,  Boodhoo  Singh,  zillahdar  of  Baboo 
Muddiin  Thakoor,  proprietor  of  Ghoga 
Indigo  Concern,  brought  a  complaint  against 
Ramdval  Singh,  Bhagbut  Singh,  Rameshur 
Rae,  Rungoo  Misser,  and  Doorga  Misser, 
defendants,  servants  of  Baboo  Heera  Lall 
Seal,  for  committing  theft  and  criminal  tres- 
pass in  regard  to  certain  indigo-plants,  being 
the  properly  and  in  possession  of  Muddun 
Thakoor,  the  master  of  the  petitioner,  peti- 
tioner being  the  zillahdar  and  in  charge  of  the 
crops,  in  the  Court  of  the  District  Magistrate 
of  Bhaugulpore,  who,  after  taking  the  depo- 
sition of  the  petitioner,  made  the  case  over  to 
the  Joint  Magistrate  for  trial. 

The  Joint  Magistrate,  without  hearing 
evidence  in  the  case,  for  reasons  recorded  in 
his  judgment  dated  the  25ih  July  1872, 
dismissed  the  complaint.  The  Joint  Magis- 
trate's order  was  as  follows  :-- 

•*  This  charge  is  closely  connected  with  a 
*'  dispute  which  has  been  before  me  a  few 
*'  days  ago  under  Section  3 1 8,  Criminal  Pro- 
*•  cedure  Code. 

"The  dispute  is  as  to  the  ownership  of 
•*  some  standing  indigo.  Now,  the  complain- 
"  ant  in  this  case  is  a  mere  pyadah,  who  can 
*•  in  no  sense  be  deemed  to  represent  his 
*'  roaster  Muddun  Thakoor.  He  has  no  con- 
'*trol  whatever  over  the  indigo,  and  is  not 
"  connected  with  it  at  all,  except  as  a  watch- 
"  man  or  manager. 


"In  the  Section  318  proceeding,  ii  was 
distinctly  evident  that  one  Roopun  Singh 
is  Muddun  Thakoor's  representative  on  the 
spot  in  charge  of  his  factory.  Under  such 
circumstances,  he  is  the  only  person  author- 
ized to  complain  of  the  cutting  of  the  indigo. 
The  present  pyadah  complainant  has  no 
interest  in  the  crop,  and  has  sustained  no 
damage.  It  is  a  favourite  trick  when 
zemindars  fall  out  to  carry  on  the  war  by  a 
series  of  complaints  in  which  mere  men 
of  straw  are  put  forward,  against  whom, 
should  the  complaint  turn  out  a  false  one, 
no  satisfaction  can  be  had.  Such  a  practice  j 
should  be  checked  in  every  way  possible, 
and  the  Courts  are  bound  to  insist  that 
responsible  persons  shall  appear  in  all  such 
cases  as  complainants.  In  this  case.  Roopun 
Singh  is  the  only  person  competent  to  lodge 
a  complaint,  as  from  the  Section  318  pro- 
ceedings it  appears  he  is  the  person  who 
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"  superintends  the  whole  indigo-culth-ation, 
"  and  looks  after  Muddun  Thakoor's  i merest^ 
'*  I  consider  his  keeping  back  in  this  im^tancc 
"a  mere  artifice  for  fear  of  ulterior  pro- 
'*  ceedings. 

'*  The  accused  have  a  perfect  rij^hl  lo  refuse 
**  to  answer  any  charge  for  damage  to  Mod - 
'*dun  Thakoor's  indigo  brought  bf  an  ullo 
'*  stranger,  such  as  complainant. 

**  The  case  must  be,  therefore,  dtsmls^sed. 
*'  The  proper  person  may,  however, complain." 

The  Joint  Magistrate  appears  to  mc  lo 
have  dismissed  this  ca^e  on  in!>uf!iciem 
grounds. 

The  Magistrate  of  the  District  hean^  1 
complaint  made  by  the  zillahdar  of  an  indigo- 
factorv. 

The  comi)laint  referred  to  the  cutting  and 
carrying  away  of  an  indigo- crop  which  was 
in  his  charge. 

The  Joint  Magistrate,  to  whom  the  ca^c 
was  made  over  for  trial,  deeming  that  some 
more  responsible  servant  of  the  indigo-planter 
ought  to  have  laid  the  complaint,  dismissed  it. 

I  am  of  opinion,  if  the  Joint  Magistrate 
thought  that  the  case  was  false,  and  that  the 
more  responsible  amlah  of  the  indigo-planter 
were  endeavouring  to  elude  the  possible  con- 
scijuences  by  making  the  charge  through  an 
underling,  it  would  have  been  ea^  for  him 
to  have  called  on  the  complainant  to  satisfy 
him  that  the  indigo-planter  was  cognizant  of 
the  case,  and  causing  it  to  be  brought.  This 
would,  in  the  case  of  a  false  charge,  have 
brought  the  master  himself  within  the  pur- 
view of  Section  211. 

The  dismissal  of  the  case  on  the  j^onnds 
stated  by  the  Joint  Magistrate  is  manifestly 
unjust. 

Judgment  of  the  High  Court. 

^f liter,  y, — Under  the  circumstances;  stated 
by  the  Sessions  Judge,  the  Joint  Magistrate 
ought  to  have  tried  the  case,  and  we  there- 
fore direct  him  to  trv  it. 
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The  27th  September  1872. 

Present : 

The  Hon  ble  W.  Aiiislie  and  C.  ronlifex, 

Judges. 

Witness— Cross-examination. 

The  ( )ueen 


versus 
Tiilsi  Dosatlh,  Appellanl. 

Commitlcd  by  the  Deputy  Magistrate,  and  \ 
tried  by  the  Sessions  Judge  0/  Gya^  on  a  \ 
charge  of  intentionally  giving  false  evidence.  ^ 

A  witness  ougrht  to  be  allowed  on  cross-examination  to 
qualify  or  correct  any  statement  which  he  has  made  in 
hi:i  examination- in-chief. 

Ainslic,  J^—l  am  of  opinion  that  this  con- 
viction ought  to  be  quashed.     The  only  evi- 
dence  against   the   prisoner   is  in  his  own 
deposition   before    the    Deputy    Magistrate. 
This  contains  two  statements  w  hich  the  Courts 
below  have  taken  to  be  contradictory  ;  but  1 
am  by  no  means  satisfied  that  the  accused, 
when   he   made   the   first   statement,   really 
meant  to  imply  that  he  never  left  the  thresh- 
ing-floor between  the  3rd  Kartick  and  the 
second  Sunday  in  Pous.     If  his  whole  state- 
ment is  examined,  there  really  is  no  contradic- 
tion. What  he  first  said  only  amounts  to  this, 
that  he  was  not  away  for  any  entire  day  or 
night,  and  it  is  not  reasonable  to  suppose  that 
he  meant  to  convey  the  impression  that  he  did 
not  attend  to  his  ordinary  diuies  as  village- 
watchman  during  these  six  weeks.     As  soon 
as  his  attention  was  called  to  the  loose  and 
inaccurate  form  of  his  statement,  he  admitted 


its  incorrectness,  and  stated  that  he  had  gone 
to  the  police-outpost  to  make  his  weekly  re- 
ports; and  the  fact  that  he  did  go  to  the  police- 
outpost  does  not  prove  his  first  statement  to 
have  been  intentionally  false.  If  a  witness 
is  not  allowed  on  cross-examination  to  qualify 
or  correct  anv  statement  which  he  has  made 
in  his  examination-in-chief  on  pain  of  being 
convicted  of  perjury  out  of  his  own  mouth, 
the  result  will  be  that  a  man  who  has 
through  carelessness  made  an  inaccurate,  or 
through  partiality  made  an  exaggerated, 
statement  will  be  driven  to  stick  to  it,  and 
thus  the  object  of  cross-examination  will  be 
defeated. 

It  does  not  appear  for  what  purpose  the 
Judge  allowed  the  prosecution  to  put  on  the 
record  the  evidence  of  llurdyal  Koormee, 
Avatar  Pande,  Malichund  Koormee,  Ajoo- 
dhya  Pande,  Hurnam  Misser,  Chummun 
Lall,  Meghoo  Pasee,  and  Hunooman  Lall, 
recorded  by  the  Deputy  Magistrate;  none 
of  this  was  evidence  in  the  case  against  the 
prisoner. 

The  conviction  and  sentence  are  set  aside, 
and  the  prisoner  is  to  be  released  immedi- 
ately. 


The  4th  October  1872. 

Present  : 

The  Ilon'blc  W.  Ainslie  and  C.  Pontifex, 

Judges. 

(Criminal  Motion.) 

Gooroo  Dass  Roy,  Petitioner. 

e 
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Ihe  Advocate-General  and  Da  boos  Xilmadhuh 
Bose  and  Jadub  Chunder  Seal  for  the 
Peiilioner. 


NotwithhUndin);  ihat  a  |>erson  has  l>cen  l>ound  down 
by  liond  tu  keep  the  peace  for  a  stated  |K*riod,  a  Ma^is- 
trate  has  power,  under  Section  290  of  the  Code  of  CriniU 
nal  Procedure,  to  increase  the  amount  of  the  security 
required  before  the  expiry  of  that  period. 


Ainslie,  J, — This  is  an  applicaiion  lo  stay 
the  proceedings  of  the  Magistrate  of  Fiirreed- 
pore.  who  has  issued  a  summons  to  Baboo 
(iporoo  Dass  Roy,  calling  upon  him  to  show 
cause  whv  he  should  not  enter  into  a  recoo:- 
nizance  to  the  amount,  of  R>.  5,000,  to- 
gether with  four  sureties  for  Rs.  5,000  each, 
to  keep  the  peace  for  one  year. 

The  first  ground  taken  is  that  the  form 
of  the  summons  is  not  according;  to  the  re- 
quircmcnis  of  Section  283,  Criminal  Proce- 
dure Code. 

The  substance  of  the  information  upon 
which  the  summons  was  issued  has,  no  doubt, 
been  set  out  rather  curtly,  and  it  would  have 
been  much  better  if  the  comj)laints  made 
by  Muffeezoodeep  had  been  staled  more  full  v. 
But  we  do  not  see  that  this  is  a  suflicient 
excuse  for  the  party  summoned  not  appearing 
as  required. 

It  is  next  urged  that  the  summons  had  • 
not  been  properly  served.  'i*his  is  a  point 
which  is  at  present  the  subject  of  a  judicial 
inquiry,  and  it  is  open  to  the  petitioner  to 
show  to  the  Magistrate  in  his  defence  that 
the  summons  had  not  been  served  according 
to  law.  We  do  not  think  it  right  to  stop 
that  inquiry,  or  to  interfere  with  the  Magis- 
trate's discretion  in  any  way. 


It   is   further   arged   that   the  Mafi>: 
should  have  proceeded  under  Sectioa  2^: 
But  the  time  for  that  has  not  jet  irn-.< 
because   it  i^  after  the  Magistrate 
himself  under  Section  288  that  there  b 
necessity   for  taking  a  bond  that  be  i>  t^ 
refer  the  matter  to  the  Sessions  Jadgf .  aoj 
he  cannot  ask  the  Sessions  Judge  to  coorin 
his  order  before  he  is  himself  satisfied 
there  is  a  necessity  for  mikinir  an  order 
We  do  not  think  that  the   Magistrate 
acted  otherwise  than  according  to  la^v. 

Then  it  is  saiil  that  the  petitioner  has 
alreadv  bound  down  under  an  order  of  ^\ 
20th  of  May  1872,  under  which  he  cnlcr« 
into  a  bond  for  a  sum  of  Rs.  3,000,  to  keejl 
the  peace  for  one  year  from  that  dale ;  9m\ 
that,  while  this  order  is  standing,  it  is 
open    to    the    .Magistrate    to    increase  ll«| 
amount  of  the  security  required. 

There  is  nothing  in  Section  290  to  show 
that  the  Magistrate  cannot  increase  ibe 
amount  of  the  surety.  On  the  contrary,  it 
appears  from  the  wording  of  that  Sectioo 
that,  in  case  of  personal  recognizance  being 
taken  without  security,  the  Sessions  Judge 
can  authorize  the  Magistrate  to  take  a  bond 
with  surety:  and  it  is  quite  possible  that 
circumstances  mav  arise  after  a  man  has  once 
entered  into  recognizances  which  may  render 
it  necessary  to  take  a  much  larger  amount  of 
security  than  that  taken  in  the  first  ini^tancc. 
There  is  no  authority  shown  to  us  against 
this  construction  of  the  Section.  On  the  con- 
trary, there  is  a  judgment  of  the  late  Mr. 
Justice  Norman,  reported  in  7  Weekly  Re- 
porter, Criminal  Rulings,  page  23,  showing 
that  that  learned  Judge  was  of  opinion  that 
the  Magistrate  has  power  to  take  larger  and 
further  security  under  that  Section. 

For  these  reasons  this  application  must  be 
rejected. 
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The  5th  November  1872. 

Present : 

Honble  F.  A.  Glover  and  C.  Poniifex, 

Judges, 

r*  I*rocedure— Jury— Assessors— Act  XXV.  of 
I  1861,  Section  426. 

■ 

The  Queen 

versus 

Norkoo  and  others,  Appellants. 

Committed  by  the  Deputy  Commissioner,  and 
tried  by  the  Officiating  Jud.cial  Commis- 
sioner of  Assam,  on  a  charge  of  having 
in  possession  a  counterfeit  coin  with 
guilty  knoivledge,  E^c. 

W'here  a  trial  was  held  with  a  Jury,  instead  of,  as  it 
ought  to  have  been,  with  assessors,  the  Hi^h  Court  re- 
fused,  wiih  reference  to  the  provisions  of  Section  426, 
Code  of  Criminal  Procedure,  to  reverse  the  sentence,  as 
It  could  dispose  of  the  appeal  on  the  evidence,  instead  of 
merely  restricting  itself  to  questions  of  law. 

Glover,  J. — The  first  point  to  be  con- 
sidered is  whether  the  conviction  of  these 
prisoners  is  bad  on  account  of  the  trial 
having  been  held  with  a  Jury,  instead  of,  as  it 
ought  to  have  been,  with  assessors. 

Section  426,  Code  of  Criminal  Procedure, 
lays  it  down  that  no  finding  or  sentence  of  a 
competent  Court  shall  be  reversed   on  ac- 
count of  error  or  defect  in  the  proceedings 
or  trial,  unless  the  accused  persons  shall  have 
been  prejudiced  by  such  defect.    Now,  in  this 
case,  they  have  not  been  prejudiced,  because 
this  Court  can  dispose  of  their  appeal  on  the 
evidence,  and  need  not  restrict  itself,  as  it 
would,  have  done  had   the  trial  been   held 
with  a  Jury,  to  questions  of  law.      Moreover, 
the  Judicial  Commissioner,  who  discovered 
the  error  of  procedure  before  the  case  left  his 
Couit,    states    that    he    concurs    with    the 
linding  of  the  Jury,  considering  them  for  the 
nonce  as  assessors.     The  prisoners,  there- 
fore, have  not  been  prejudiced  in  any  way  by 
the  subsiiluiion  of  a  Jury  for  assessors,  and 
the  conviction  cannot  be  cjuashed   on  that 
jf  round. 


finding  of  counterfeit  Queen's  coin  in  her 
possession.  There  is  evidence  that  the  coin 
so  found  is  made  of  base  metal  and  is  coun- 
terfeit, and  under  the  circumstances  there 
can  be  no  doubt  that  the  prisoner  knew  it  to 
be  counterfeit,  and  kept  it  with  a  fraudulent 
intent.  The  conviction  of  this  prisoner  under 
Section  243,  Penal  Code,  should,  I  think,  be 
supported. 

The  prisoners  Noikoo  and  Kamai  were 
identified,  both  before  the  Deputy  Commis- 
sioner and  the  Judicial  Commissioner,  as  the 
parties  who  had  passed  the  counterfeit  Queen's 
coin.  The  identification  might,  no  doubt, 
have  been  more  satisfactory ;  but,  considering 
the  length  of  time  that  had  elapsed  between 
the  fiist  and  second  examination  of  the 
witnesses,  and  the  fact  that- these  wandering 
nuths  or  gypsies  are  physically  very  much 
like  each  other,  1  do  not  attach  much  im- 
portance to  the  discrepancies  in  the  evidence 
which  undoubtedly  exist ;  the  less  so  as"  that 
evidence  is  entirely  un rebutted  on  the  part 
of  the  prisoners,  and  was,  moreover,  thought 
satisfactory  by  the  assessors  and  Judicial 
Commissioner  before  whom  it  was  recorded. 

Under  the  circumstance?,  I  do  not  think 
that  this  Court  would  be  justified  in  inter- 
fering with  the  conviction  of  these  prisoners, 
and  would  reject  their  appeals.     * 

Pontifex,  J. — I  concur  in  rejecting  these 
appeals. 


With   regard   to  the   woman   Soozea,  the 
evidence  is,    I   think,    very  clear  as    to   the 


The  7di  November  1872. 

Present  : 

The  Ilon'ble  V.  A.  Glover  and  C,  Pontifex, 

Judges. 

Acquittal— Act  XXV.  of  1861,  Section  272— Re- 
hearing. 

Reference  to  the  High  Court,  under  Section 
434  ^f  l^^  Code  of  Criminal  Procedure, 
by  the  Officiating  Sessions  Judge  of 
Mymefisingh. 

Guru  Churn  Sirkar,  Petitioner, 

versus 

Meer  Samm  Ali  and  others,  Opposite  Party. 

g 
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Certain  persons  having  been  charged  under  Section     under  Section    272,   Code  of  Criminal  PrOCC- 
352,  Indian  renal  Code,  the  hearing  of  the  case  was  ad-     j 
journed  to  a  certain  day  on  which,  complainant  having  '  "^^^• 
reported  that  his  witnesses  were  present,   they  weie  Ul>on  the  Same  dav  the  Complainant  peii- 

called,  but  did  not  reply.     The  accused  pleading  "  not     .Jonr^H    lh<»    Hr^nntv   ATitncfnatY*     t(\   thf  e(T*»rt 
guilty,"  the  Deputy  Magistrate  acquitted  him   under     "0"^^   Itie    Ucpuly   iMaglStralC,    tO   ItlC  cttect 

Section  272,  Code  of  Cri:ninal  Procedure.  !  inat   his  wiinesses   had  been  in  attendance 

The  Sessions  Judge,   having   referred  to  the   High     ^^Om  8  o'clock  till   lO   o'clock,    and  had  ihcU 
Court  under  Section  434,  reported  that  the  complainant  i  gone  tO  the  bazaar;  that  he  had  gOne  tO  call 

|!n'^.-n^?//T"Ir^^Inr^'^;K'J  "^'^^l """  5th  April  had    ^hem,  and  had  found  on  his  return  that  orderv 

contmued  to  be  present    with  his  witnesses  from  5th  to     ,      ,  ,  1  •      1  • 

9th  April,  and  that  the  trial  had  been  adjourned  to  suit     "ad  been  passed  m  hlS  Case. 

the  convenience  of  the  Deputy   Magistrate,  and  that  ;        Qn    this    pclllion    the    Depiltv    Madstrale 
complainants   plea  for  the  temporary  absence  of  his  ;  j   .1       r   n       •  1  .^    c 

witnesses  on  the  diy  of  hearing  was  thit,  after  attending  I  Passed  the  following  order  one  month  aficr- 

from  S  to  I  ©o'clock,  they  had  gone  to  the  bazaar.     The  ;  ward?,  i.e.,   On    2 1  St   ]\Iav  :    **  Defendant  has 

Hi-hCmirt  under  the  circumstances  quashed  the  pro- I  been  already  acGiiUled  under  Section  27i, 

ceedmgs  of  the   Deputy   Magistrate,    and  directed  z,     r^     ■,       c  r^  •'  -      \  n         j  i_     1  • 

rehearing,  if  complainant  wished  it.  ^o^le  of  Cfimmal  Procedure,  on  20ih  ultimo. 

Keference.^K  complainant  had  charged  ''^^^  P^^'"^"  "'"'^'  therefore,  be  rejected." 
certain  persons  under  Section  352,  Indian  i  ^^^  record  shows,  however,  that  the  com- 
Penal  Code,  in  the  Court  of  the  Deputy  plainant  had  been  present  agreeably  to  order 
Magistrate  of  Attiah;  and  it  seems  from  ihe  so  far  back  as  the  5th  April,  had  been  pre- 
orders  passed  bv  the  Deputy  IMagistrate  that  sent  from  the  5th  to  9ih  April  with  hi< 
the  hearing  of  the  complaint  had  been  witnesses,  and  that  the  trial  was  then  adjoum- 
ailiourned.  ^^  ^^  ^"^^  ^^  convenience  of  the  Magistrate. 

The  explanation  of  the  Deputy  Magistrate 


On  20th  April  last,  the  day  to  which  the 


appears  to  be  altogether  unsalisfacton,  and 


hearing  had  been  last  adjourned,  the  Deputy    ^'e^ide  the  questions  at  issue. 

Magistrate    recorded    the    following    order:        /-,...,  .         i      ^ 

"Plaintiit    has   reported   that   his   witnesses        ConsiJering  the  summary  action  taken  by 

are  present.  Thev  have  been  called,  but  >'" '"  ^'^T'u"'"= '''lf"»^^l '^ !« '^'''••="'"° 
have  not  replied.'  Defendant  is  present.  ^""f\^f*"«^,''.°^'' ^''^  ^fP"'>' -^''^'=«"«  "'•''' 
Plaintiff  has  been  till  a  few  moments  ago.  ^f^'  i*""'^'^  ',",  ^  P°f' "°"  '°  contend  that  ho 
Defendant,  questioned  under  Section  26c,  "had  reasonable  and  proper  grounds  for  con- 
pleads  not  guilty.  The  defendant  is  ac-  fidering  him  present,  even  though  he  may 
quitted  under  Section  272.  Code  of  Criminal  '  f^"" ']»«  ^^T  moments  have  been  absent.  look- 
Procedure."  '  '"8'  '°'"  "'*  witnesses. 

,    .        . .     ,  ,        .,     ,  ,   ■  .        .1      The  Deput\-  IMagistrate's  meaning  appears 

It  IS  evident  from  the  terms  of  this  order  I  ^^^  obscure  when,  referring  to  the  accuseds 
that  the  Deputv  Magistrate  treated  the  com-  j^^  of  not  guilty,  he  writes  of  '•having 
plainant,  though  absent,  as  if  he  was  actually  ,  ^i^^n  him  the  benefit  of  a  doubt,  and  acquit- 
present,  for  the  procedure  laid  down  "n  .  fed  him  under  Section  272,  Code  of  Criminal 
Section  205  of  the  Code  of  Criminal  Proce-    pmredure  " 

dure  with  resi)ect  to  the  examination  of  the        t,,      t\  '     .     ht     ■  .    »     r  -i  .l  . 

accused  is  applicable  only  when  holh  parties  ,      ^^^  ^^P»'^  Magistrate  fills  to  see  .hai 

to  the  complaint  are  present.  '  ^^'^'^  «"  \^x%  o^^■n  showing  he  has  taken  up 

^  ^  an   impossible  position    \Mth  regard  to  his 

It  was  imder  the  circmn stances  impossible  ■  dealing  wiih  the  complainant  as  if  present, 
for  him  to  do  what  the  law  requires  shall  be  i  for  the  law  lays  down  that,  if  the  accuseJ 
done  when  an  accused  person  pleads  ''not  ;  plead  -'not  guiltv,"  the  Magistrate  shall pr- 
guilty  '  when  questioned  by  the  Court,  be-  |  ceed  to  hear  the  complainant,  and  this  the 
cause  the  Section  immediately  following  (266)  Deputy  Magistrate  was  clearly  unable  to  do. 
provides  that,  if  the  accused  person  do  not  |  ^g  the'complainant  was  absent, 
admit  the  truth  o  the  complaint,  the  Magis-  j  3^^  „o  reason  whatever  for  assuming,  as 
trale  shall  proceed  to  hear  the  complainant.       ,j^^  ^^^^^^^.  Magistrate  has  done,  that  the 

Thus,  it  follows  that  the  procedure  laid  ;  complainant  acted  from  disingenuous  motives, 
down  by  Sections  265  and  266  is  applicable  >  The  charge  was  a  simple  one  of  assault 
only  when  the  complainant  and  the  accused  |  „nder  Section  352,  Indian  Penal  Code:  but 
are  both  present.  1  ^hink  that  the  complainant  has  goad  reason 

The  Deputy  ]\  I  agist  rate's  order  of  acquit-  j  to  be  dissatisfied  with  the  proceedings  of  ihc 
tal  under  Section  272  was  also  irregular,  as    Deputy  Magisiraie. 

the  case  was  one  clearly  dismissed  on  default        I  submit  to  the  Court  that  his  order  should 
under  Section  259,  and  there  were  no  proceed-  I  be  quashed  on  the  ground  of  the  illegaliiyof| 
ings  held  which  justified  an  order  of  acquittal    the  order  of  acquittal,  and  I  mist  that  tbf 
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mrt  \will  be  pleased  to  order  that  the  com- 
aint  be  heard. 

Judgmeni  of  ihe  High  Court, 

Glover^  J. — Under  the  circumstances  de- 

iled  by  the  Judge,  we  quash  the  proceedings 

tlie  Deputy  Magistrate,  and  direct  that  the 

ttnplainant's  case  shall  (if  the  man  wishes 

\  be  re- heard. 


The  8th  November  1872. 

Present : 

The  Hon'ble  F.  A.  Glover  and  C.  Pontifex, 

Judges. 

Act  XXV.  of  1861,  Section  415— Cheating— 
Watered  milk — Sweetmeats. 

Reference  to  the  High  Courts  under  Section  4J4 
of  Ihe  Code  of  Criminal  Procedure ,  by  the 
Officiating  Sessions  Judge  of  East  Burd' 
TV  an, 

I.  The  Queen 

versus 

Kalee  Modock. 

2.  Tumizooddeen 

versus 
Kangalee  Gw^ala. 

Where  the  accused  were  convTctcd  of  cheating'  under 
Section  415,  PenalCode — the  one  of  selllnjf  watered  milk, 
and  the  other  an  inferior  sort  of  sweetmeats — they  were 
acquitted :  the  former,  because  the  purchaser  knew,  and 
was  told,  the  milk  was  watered,  and  so  there  was  no 
deceptioa;  and  the  latter,  on  the  g'round  that  the  purchas- 
er might  have  tasted  the  sweetmeats  before  buying,  and 
the  sweetmeats  were  not  composed  of  any  material  in- 
jurious to  health. 

Glovery  f. — These  convictions  appear  lo 
me  illegal.  The  essence  of  the  offence  of 
cheating  (Section  415,  Penal  Code)  is  that 
the  party  should  be  "deceived/'  Now,  in 
the  milk-case,  the  person  who  was  sent  by 
the  Police  Inspector  to  purchase  knew 
perfectly  well  what  it  was  he  was  buying: 
indeed,  his  object  was  to  buy  "  watered  "  milk 
in  order  to  prove  a  case  against  the  seller, 
and  so  put  an  end  to  the  practice  of  watering 
milk. 

In  the  sweetmeat-case,  there  was  no 
deception.  The  sweetmeats  were  openly 
exposed  for  sale,  and  the  purchaser  could 
have  tasted  them  before  buying,  if  he  had 
liked  to  do  so.    As  the  Judge  says,  whether 
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the  sweetmeats  were  nasty  or  not  is  a  matter 
of  taste ;  at  all  events,  their  being  nasty 
affords  no  ground  for  a  conviction  under 
Section  415. 

The  convictions  should  be  quashed,  and  the 
fines  remitted. 

Pontifex,  J. — I  concur  in  thinking  that 
these  convictions  should  be  quashed,  and  the 
fines  remitted  for  the  following  reasons  : — 

In  the  sweetmeat- case,  because  there  is  no 
evidence  that  they  were  composed  of  any 
material  injurious  to  health  (Section  272, 
Indian  Penal  Code). 

In  the  milk-case,  because  the  price  seems  to 
have  been  below  the  fair  price  for  pure  milk, 
and  because  there  is  evidence  that  the  seller 
told  the  actual  purchaser  that,  to  supply  the 
quantity  at  the  price,  some  proportion  of 
water  must  be  mixed  with  the  milk. 


The  13th  November  1872. 

Present : 

The  Hon'ble  F.  A.  Glover  and  C.  Pontifex, 

Judges. 

Recognizaace— Security  to  keep  the  peace- 
Summons. 

Reference  to  the  High  Court  by  the  Ses- 
sions Judge  of  Gya. 

Isree  Pershad,  Petitioner. 

A  Mac^i^trate  is  not  justified  in  increasing  the  amount 
of  security,  and  in  demanding  sureties  on  a  summons  to 
show  cause,  which  provided  only  for  a  recognizance  of 
much  smaller  amount,  and  made  no  mention  of  sureties 

at  all. 

Reference. — I  have  the  honor  to  request 
that  you  will  be  so  good  as  to  submit  the 
record  of  this  case  to  the  Judges  of  the 
High  Court  for  an  expression  of  their  opinion 
upon  the  point  whether,  in  a  case  in  which 
a  party  is  bound  over  to  keep  the  peace,  the 
Magistrate  is  by  law  limited  in  his  ultimate 
demand  to  the  amount,  the  nature  of  the 
security,  and  the  time  specified  in  the  sum- 
mons served  upon  the  party  in  the  first 
instance.  It  appears  to  me  that,  according 
10  the  letter  of  the  law,  the  Magistrate  is  so 
limited.  In  the  case  now  under  considera- 
tion, the  party  was  called  upon  by  the  sum- 
mons to  show  cause  why  he  should  not  be 
required  to  enter  into  his  own  recognizances 
to  keep  the  peace  for  6  months,  the  amount 
specified  being  Rs.  200.  Subsequently,  on 
appearing   before   the    Magistrate,  he   was 
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required  to  enter  into  bis  own  recognizances  to 
the  amount  of  Rs.  4,cxxd,  and  to  find  2  sureties 
in  Rs.  1,000  each,  the  period  being  at  the 
same  time  extended  to  one  year.  It  has 
been  contended  before  me  that  the  Magistrate 
was  not  authorized  by  law  in  either  increas- 
ing the  amount,  altering  the  nature  of  the 
security,  or  extending  the  period  for  which 
it  was  required,  but  was  bound  to  observe  in 
all  respects  the  wording  of  the  summons.  I 
should  be  glad  to  be  favored  with  the  opinion 
of  the  High  Court  upon  the  point. 

yudgment  of  the  High  Court. 

Glover, y, — We  think  ihat  the  Sessions  Judge 
is  correct  in  his  view  of  the  law,  and  that  the 
Magistrate  was  not  justified  in  increasing  the 
amount  of  security  and  in  demanding  sureties 
on  a  summons  which  provided  only  for  a 
recognizance  of  much  smaller  amount,  and 
made  no  mention  of  sureties  at  all. 

The  order  of  the  Magistrate,  directing 
recognizances  to  the  amount  of  Rupees  4,000 
and  sureties  to  that  of  1,000  to  be  taken,  is 
quashed.  If  the  Magistrate  still  thinks  that 
heavier  security  should  be  taken  than  that 
first  determined  upon,  he  should  issue  a  fresh 
summons  setting  forth  the  amount  intended 
to  be  taken,  so  that  the  party  concerned  may 
have  full  opportunity  of  showing  cause 
against  the  order,  if  he  wishes  to  do  so. 


The  13th  November  1872. 

Present : 

The  Hon'ble  F.  A.  Glover  and  C.  Pontifex, 

Judges. 

Act  XXV.  of  i86x,  Section  169— Sanction  to 
prosecution — Appeal. 

(Miscellaneous  Case.) 

Seetaram  Sahoo,  Petitioner, 

versus 

Rai  Baboo  Shcwgolam  Sahoo  Bahadoor, 
Opposite  Party. 

Mr.  y.  7\  Woodroffe  and  Bahoo  Rally 
Kishen  Sein  for  the  Petitioner. 

Mr.  R.  T.  Allan  and  Bahoo  Romesh 
Chiinder  Mitter  for  the  Opposite  Party. 

The  words  "  such  sanction  may  be  g-iven  at  any  time" 
in  Section  169,  Code  of  Ciiminal  Procedure,  must  be 
construed  reasonably,  and  "any  time  "  means  a  time 
which  docs  not  unduly  prejudice  the  party  to  be  prose- 
cuted, or  put  him  in  a  worse  position  than  he  was  before. 

Noappeal  lies againsta  Judge's  order  sanctioningbuch 
prosecution. 


Glover,  J. — We  think  that  this  role  mnit 
be  discharged. 

It  might  be  possibly  contended  thai  die 
sanction  given  by  the  Jndge  for  a  prosecntkB 
under  Section  471  of  the  Penal  Code  1% 
sufficient  to  cover  the  charge  as  altered  sab-: 
sequently;   but   in    any   case   the   saocdGa- 
given  on  October  3rd  to  the  prosecuiioa : 
of  a  charge  under  Section  196,  Penal  Code,! 
cured,  we  think,  any  defect  of  the  origiiul 
procedure,  because  it  was  given  within  the 
time  as  required  by  Section  169,   Criminal 
Procedure  Code. 

The  words  used  in  that  Section,  "sad 
**  sanction  may  be  given  at  any  time,"  mi« 
be  construed  reasonably,  and  we  ccmskkr 
that  '*  any  time ''  means  a  time  which  does 
not  unduly  prejudice  the  party  to  be  prosecm- 
ed,  or  put  him  in  a  worse  position  than  be 
was  before.  In  this  case  it  is  clear  tbt 
Seetaram  Sahoo  was  in  no  worse  a  positioi 
after  the  issue  of  instructions  to  prosecule 
under  Section  1 96,  Penal  Code,  thaji  he  vis 
before,  when  a  prosecution  had  been  saacdofi> 
ed  against  him  on  a  charge  under  Section  471, 
Penal  Code ;  and  although  the  warrant  of 
arrest  for  an  offence  under  Section  196,  Petal 
Code,  was  issued  three  days  before  the  Judge's 
sanction  to  a  prosecution  in  terms  of  Sectk» 
169,  Code  of  Criminal  Procedure,  the  sulh 
sequent  sanction  cured  the  defect,  which  was, 
after  all,  one  of  a  technical  character.  There 
is,  therefore,  we  think,  nothing  illegal  in  the 
present  canning- out  of  the  warrant  of  aircsi, 
the  prosecution  being  one  which  has  been, 
and  is  now,  regularly  sanctioned  by  a  com- 
petent authority,  and  there  is  admittedly  no 
appeal  against  the  Judge's  order  sanctioning 
such  prosecution. 

But  although  we  feel  bound  to  say  that  this 
rule  should  be  discharged  as  not  raising  any 
valid  point  of  law  on  which  we  could  inter- 
fere, we  also  think  it  right  to  express  a 
strong  opinion  as  to  the  unadvisabiiity  xA 
both  the  Judge's  and  the  Magistrate's  pro- 
ceedings ;  the  effect  of  which  has  been 
entirely  to  shut  Seetaram  Sahoo  out  from  all 
chance  of  being  able  to  reverse  the  decision 
in  the  certificate-case  on  appeal  to  this 
Court.  It  would  have  been  in  ever\'  respect 
better  to  have  delayed  taking  action  under 
Section  169,  Code  of  Criminal  Procedure, 
until  the  certificate-case  had  been  finallv  dis- 
posed  of.  As  it  is,  Seetaram  Sahoo  will  be 
arrested  and  tried  on  a  charge  of  using  fab- 
ricated evidence,  and  in  the  meantime  bis 
time  for  appealing  will  have  expired. 

We  make  no  order  for  the  present  as  to 
costs. 
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The  i8th  November  1872. 

Present : 

le  Hon'ble  F.  B.  Kemp  and  C.  Pontifcx, 

Judges. 

Act  XLV.  of  Z860,  Section  411— Stolen 

property. 

•    The  Queen 

versus 

Dussorut  Dass,  Appellant. 

ymmiited  by  the  Assistant  Commissioner^ 
and  tried  by  the  Officiating  Deputy  Com- 
missioner  of  Cachar^  on  a  charge  of  dis- 
honestly retaining  stolen  property. 

Mr.  M.  L.  Sandel  for  the  Appellant. 

A  conviction  of  an  offence  under  Section  ^11  of  the 

lal  Code  was  set  aside  in  the  absence  of  evidence  on 

record  that  the  property  was  Government  property, 

"^  it  was  stolen  property,  or  that  the  accused  knew,  or 

reason  to  beheve,  it  was  stolen. 

Kempy  J. — The  appellant  has  been  con- 
feted  under  Section  4 1 1  of  the  Penal  Code. 
'he  first  objection  taken  by  the  pleader 
[ho  appears  for  the  appellant  is  that  the 
ridence  on  which  the  appellant  has  been 
^nvicted  was  not  taken  in  his  presence ;  and 
It,  as  the  Assistant  Commissioner  has  re- 
l^d  upon  evidence  taken  in  a  former  case, 
ich  evidence  not  having  been  taken  in  the 
jresence  of  the  appellant,  and  thereby  no 
^portunity  given  him  to  cross-examine,  it 
not  admissible  as  against  the  appellant. 
l''e  find  that  two  witnesses  were  examined  in 
le  presence  of  the  appellant.  These  wit- 
jesses  depose  that  a  large  quantity  of  India- 
ibber  was  brought  by  the  appellant  Dus- 
»rat  and  others  to  their  boat,  and  that  they 
rere  induced  by  the  promise  of  a  liberal 
iire  to  allow  the  rubber  to  be  put  on  board 
their  boat.  One  pf  them  also  deposes  that 
the  rubber  was  covered  over  with  thatching 
grass.  Subsequently,  this  cargo  of  rubber 
was  seized  by  the  Nazir  of  the  Collector  of 
Silchar,  and  the  Commissioner,  observing  that 
all  rubber,  the  produce  of  the  Silchar  for- 
ests, is  the  property  of  Government,  has  con- 
victed Dussorut  of  dishonestly  retaining  this 
rubber,  knowing,  or  having  reason  to  believe, 
the  same  to  be  stolen  property.  There  is  no 
evidence  on  the  record  to  prove  that  this  pro- 
perty was  Government  property  ;  there  is  no 
evidence  that  it  was  stolen  ;  and  further  there 
is  no  evidence  that  the  appellant  Dussorut 
knew,  or  had  reason  to  believe,  that  the  same 
was  stolen  property.  We,  therefore,  are  of 
opinion  that,  in  default  of  such  evidence,  the 


conviction  is  illegal  under  Section  411.  We 
quash  the  sentence,  and  direct  that  the  line, 
if  paid,  be  refunded  to  the  appellant. 


The  i8th  November  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  C.  PontifeX, 

Judges. 

Recognizance — Breach  of  the  peace. 

(Miscellaneous  Case.) 

Ilaran  Chunder  Roy,  Petitioner. 

Baboo  Anund  Chunder  Ghosal  for  the 

Petitioner. 

Where  a  person  has  been  bound  down  by  recognizance 
not  to  commit  a  breach  of  the  peace,  the  amount  of  the 
recognizance  cannot  be  recovered  from  him  if  he  is 
guiltv  of  an  offence,  such  as  theft,  which  docs  not  amount 
to  a  breach  of  the  peace,  or  which  is  not  likely  to  occa- 
sion a  breach  of  the  peace. 

Kemp,  J. — It  appears  that,  on  the  23rd  of 
July  1870,  the  petitioner  entered  into^^^recog- 
nizances  to  the  amount  of  Rs.  500.  The 
occasion  on  which  this  recognizance  was 
called  for  from  the  petitioner  was  a  dispute 
between  two  zemindars.  The  terms  of  the 
bond  are  that  the  petitioner  shall  not,  within 
the  space  of  one  year,  commit  any  breach  of 
the  peace,  or  any  act  likely  to  bring  about  a 
breach  of  the  peace,  during  the  period  over 
which  this  recognizance  extended.  The 
petitioner  committed  theft  of  cattle,  and  he 
was  convicted  of  the  offence  of  theft.  The 
Magistrate  ordered  the  amount  of  the  recog- 
nizance to  be  recovered  from  the  petitioner, 
and  the  sum  of  Rs.  500  was  so  recovered. 
The  petitioner  now,  under  Section  404, 
objects  to  this  order,  on  the  ground  that  the 
act  committed  by  him,  namely,  theft,  did  not 
amount  to  a  breach  of  the  peace  or  to  any 
act  likely  to  occasion  a  breach  of  the  peace, 
and  that,  therefore,  the  order  of  the  Magis- 
trate, which  has  been  ccnfirmed  in  appeal  by 
the  Judge,  should  be  quashed,  and  the  amount 
recovered  from  the  petitioner  refunded. 

We  think  that  the  order  of  the  Magistrate, 
which  has  been  confirmed  by  the  Judge,  is 
illegal.  There  is  nothing  to  connect  the 
offence  committed  by  the  petitioner  with  any 
breach  of  the  peace,  or  any  act  tending  to 
occasion  a  breach  of  the  peace. 

We,  therefore,  direct  the  refund  of  the 
amount  realized  from  the  petitioner,  and  quash 
the  order  of  the  Deputy  Magistrate,  dated  the 
26th  of  April  last. 
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The  1 8th  November  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Act  Vn.  (B.  CO  of  1864,  Sections  16  and  2x— 
Salt  law— Rowannah—Notice  of  sale. 

(Miscellaneous  Case.) 

Bhagbut  Dey  and  Hurrykrishto  Nundy, 
^  Petitioners, 

Bahoos  Bhyrub  Chunder  Banerjee  and 
Bhowanee  Churn  Duii  for  the  Peti- 
tioners. 

A  was  convicted  under  Section  16,  Act  VII.  (B.  C.) 
of  1864,  and  B  under  Section  i\  of  the  same  Act;  the 
former  with  having  had  in  his  possession  salt  not  cover- 
ed by  a  rowannah,  and  the  latter  with  having  sold  to  A 
the  said  satt. 

Hrld  that  the  conviction  of  A  under  Section  16  was 
illegal,  the  salt  in  his  possession  having  been  a  portion 
of  salt  for  which  B  had  taken  out  a  rowan nah  ;  but  that 
the  conviction  of  B  under  Section  21  was  proper,  as  he 
had  failed  to  certify  the  salt  sold  by  him  to  A  on  the 
back  of  the  rowannah. 

Kemp,  y. — The  petitioner  Bhagbut  Dey 
has  been  convicted  under  Section  1 6,  Act  VII. 
of  1864  (B.  C),  and  the  petitioner  Hurry- 
krishto under  Section  21  of  the  said  Act. 
The  prisoners  have  been  fined  in  the  sum  of 
Rs.  200,  and  on  default  of  payment  to  sim- 

Ele  imprisonment  for  two  months.     The  fine 
as  been  paid  by  the  petitioners. 
In  the  case  of  Bhagbut  Dey,  it  appears 
that  he  purchased  from    Hurrykrishto  47 
mannds  2  seers  2  chittacks  of  salt.   This  salt 
was    seized  by  the  excise-officers,  on  the 
ground  that  Bhagbut  did  not  produce  a  row- 
annah to  protect  the  sah.  Bhagbut  was,  there- 
fore, fined  Rs.  200  under  Section  16,  and 
the  salt  was  confiscated  and  sold  by  Govern- 
ment.    With  reference  to  the  case  of  Bhag- 
but, we  are  of  opinion  that  the  conviction 
under  Section    16   is  wrong  in  law.     That 
Section  enacts  that  **any  salt  exceeding  5 
"  seers  in  quantity,  which  may  be  found  wiih- 
"in  such  limits  as  aforesaid,   not  specified 
"  in  a  rowannah,  shall  be  held  to  be  contra- 
**  band,  and   as  such  shall  be  seized  and 
**  confiscated  :  and   any  person  possessing 
"such  salt  shall  be  liable   to   a   fine   not 
"exceeding    Rs.    5   per   maund."     In    the 
present  case,  it  is  very  clear  that  the   47 
maunds  3  seers  2  chittacks  of  salt  was  spe- 
cified in  the  rowannah  No.  248  taken  for 
Baboo    INIodhoosoodun    Banerjee    for    250 
maunds  by  Hurrykrishto,  the  agent  of  this 
party,  and  the  sale  made  by  him  to  Bhag- 
t)iit  was  for  salt  "  specified  "  in  the  rowannah 


No.  248.  The  agent  of  Modhoosoodan  won 
having  sold  the  whole  quantity  of  salt  covered 
by  the  rowannah  to  Bhagbut,  the  rowanaak 
could  not  be  in  the  possession  of  the  porcba- 
ser  Bhagbut  Dey ;  but  it  is  clear,  and  is  not 
disputed,  that  the  salt  found  in  the  possessioa 
of  Bhagbut  was  specified  in  the  rowannah 
No.  248,  and  therefore  Bhagbut  has  conH 
mittcd  no  offence  under  Section  i(>,  Aa  VIL 
of  1864.  The  fine,  therefore,  which  he  paid 
must  be  remitted  and  refunded  to  him,  and 
the  price  of  the  salt  must  also  be  returned. 
With    reference    to    the    case    of   Hum- 

• 

krishto.  Section  21,  Act  Vll^of  1864.  aj^iies. 
That  Section  enacts  that — "  Whoever  sdis, 
'^  loses,  or  disposes  of  salt,  and  wilfully  or 
"  negligently  omits  to  certify  such  sale,  lo>5v 
"or  disposal  thereof  on  the  back  of  the 
"  rowannah,  shall  be  liable  to  a  fine  n<K  ei- 
"ceeding  Rs.  5  for  every  maund  so  soU" 
It  is  clear  that  the  petitioner  Hurrykrishto 
has  been  guilty  of  negligence  in  his  omis^kn 
to  certify  at  the  back  of  the  rowannah  the 
sale  of  the  47  maunds  to  Bhagbut  Dey,  and 
the  fine  imposed  upon  him  not  exceeding 
Rs.  5  for  every  maund  is  not  illegal  under 
that  Section.  The  petition,  therefore,  of 
Hurrykrishto  Nundy  must  be  rejected. 


1 
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The  1 9th  November  1872. 

Present : 

The  Honble  F.  B.  Kemp  and  C.  Pontifex. 

Judges. 

Act  XXV.  of  x86i,  Section  318  and  duqiter 
XXII.  —  Breach  of  the  peace— Safflmoos— 
Witnesses. 

(Miscellaneous  Case.) 

Shamasunkur  Mozoomdar,  Petitioner^ 

versus 

Ranee  Anundmoyee  Dassya,  Opposite  Party. 

Baboos    Greeja    Sunkur    Afozoomdar    and 
Nultit  Chunder  Sein  for  the  Petitioner. 

Baboo  Doorga  Doss  Dutt  for  the  Opposite 

Partv. 

Althoujrh  there  is  no  provision  in  Chapter  XXII.  of  the 
Code  of  Criminal  Procedure  for  the  summonin|r  of  t»it- 
nesscs,  it  is  the  duty  of  a  Court  in  cases  of  breach  of  the 
peace  under  Section  318,  if  the  parties  cannot  produce 
their  witnesses,  to  issue  summonses  for  their  attendance. 

Kemp,  J. — The  first  point  taken  in  this 
case  is  that  the  proceeding  of  the  Magistrate 
under  Section  3x8  of  the  Criminal  Procedure 
Code  is  based  upon  the  report  of  the  police- 
officer  alone,  and  such  report  not  being  legal 
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evidence,  all  the  proceedings  subsequently 
taken  by  Ihe  Magistrate  are  without  juris- 
diction.    On  referring  to  the  record,  we  find 
tiiat  the  Magistrate  did  not  proceed  upon  the 
Tcport  of  the  police-officer  alone,  in  which 
case,  perhaps,  under  the  rulings  of  ihis  Court, 
the  objection  might  avail ;  but  we  find  that  the 
Magistrate  refers  to  evidence  taken  in  other 
cases,  which  we  must  assume  he  inspected, 
and  he  goes  on  to  say  that  he  is  satisfied  upon 
that  evidence  that  there  was  a  likelihood  of 
a    breach  of  the  peace.     This  objection  is 
therefore  overruled. 

The  next  objection  is  that  the  petitioner 
has   not  had   a  proper  hearing,   inasmuch 
as   the  Magistrate  held   that  the    law    did 
not  confer  upon  him  the  power  to  summon 
witnesses  in  cases  of  this  description ;  and 
when  the  petitioner  prayed   the   Magistrate 
to  summon  his  witnesses,  no  order  beyond 
placing    his    petition    on    the    record    was 
passed.     On    referring  to  the  judgment  of 
the  Magistrate,  we  find  that  he  states  that  he 
can  find  no  provisions  in  Chapter  XXII.  for 
the  summoning  of  witnesses.     No  doubt,  there 
is  no  mention  in  that  Chapter  of  any  particular 
provisions  under  which  witnesses  are  to  be 
summoned  ;  but  in  cases  coming  under  Sec- 
tion   318,   oral  evidence  as   to  the   fact  of 
possession  is  always  adduced,  and  it  is  the 
duty  of  the  Court,  if  the  parties  cannot  pro- 
duce their  witnesses,  to  issue  summonses  for 
their  attendance.    Now,  in  this  case,  it  is  clear 
that  the  petitioner  petitioned  the  Magistrate, 
urging  his  inability  to  produce  his  witnesses, 
and  asking  for  the  assistance  of  the  Court  to 
summon  these  witnesses.     It  does  not  appear 
that  any  proper  order  was  passed  upon  this 
application,  and  therefore  it  amounts  to  this, 
that  the   petitioner   has  not  had   a  proper. 

hearing.  ,  ^     ,     .  -p. 

We,  therefote,  send  back  the  case.  Ihe 
Magistrate  will  summon  the  witnesses  for 
the  petitioner,  and,  after  hearing  and  consider- 
in<y  their  evidence,  pass  a  fresh  decision. 

^7 


The  19th  November  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Act  XLV.  of  i860,  Section  206— Fine- 
Transfer  of  property. 

(Criminal  Motion.) 
Balmokoond  Brojobasi,  Petitioner. 


Baboo  Amerendronath  Chatter jee  for  the 

Petitioner. 

To  bring  a  case  under  Section  206  of  the  Penal  Code, 
there  must  be  a  fraudulent  removal,  sale,  or  transfer  of 
property,  or  of  some  interest  therein,  intending^  thereby' 
to  prevent  that  property  from  being  taken  as  a  forfei- 
ture or  in  satisfaction  of  a  fine. 

Kemp,  y.—\\z  think  the  conviction  in 
this  case  must  be  quashed,  and  the  fine 
remitted.  The  petitioner  has  been  convicted 
under  Section  206  of  the  Penal  Code.  The 
words  of  that  Section  are :  "  Whoever  fraud- 
"  ulenily  removes,  conceals,  transfers,  or  deli- 
"vers  to  any  person  any  property,  or  any 
"  interest  therein,  intending  thereby  to  pre- 
"vent  that  property  or  interest  therein  from 
"being  taken  as  a  forfeiture  or  in  satisfaction 

*'of  a  fine &c."     In  this   case   the 

petitioner    was    sentenced    to    six    months' 
rigorous  imprisonment,  and  to   pay   a   fine 
of  Rs.  200.     He  underwent  the  term  of  im- 
prisonment, and  it  appears  from  the  record, 
and   is   not   disputed,  that  out  of   the   fine 
of   Rs.   200   more  than  three-fourths  have 
been  realized   from   time  to  time.     Under 
Section  61  of  the  Procedure  Code,  in  cases 
in  which  offenders  are  sentenced  to  a  fine,  it 
is  competent  to  the  Court  to  issue  a  warrant 
for  the  levy  of  the  fine  by  distress  and  sale 
of  their  moveable  property.     In  this  case  it 
would  appear  that,  whenever  the  police  put  a 
pressure  upon  the  petitioner,  small  sums  were 
recovered  from  time  to  time.     The  present 
charge  arises  out  of  an  alienation  made  by 
the  petitioner  of  a  house  and  cei:tain  move- 
able properties  to  a  woman  who  is  said  to  be 
in  his  keeping.     It  is  alleged  that  the  house 
was  sold  for  an  inadequate  price,  but  with 
that  part  of  the  case  we  have  nothing  what- 
ever to  do,  inasmuch  as  that  house  could 
not  be  taken  in  execution,  nor  was  that  house 
liable  for  the  fine  inflicted  upon  the  petitioner ; 
but   the    conveyance   also   transfers   certain 
moveable  property  for  a  consideration,  and 
the  transaction  was  duly  registered.     It  also 
appears  that,  subsequent  to  this  transfer,  the 
police   recovered   by   distraint  and   sale  of 
ihe    moveable    property    of  the    petitioner 
Rs.   49   odd  annas.     To  bring  the  offence 
within  Section  206,  there  must  be  a  fraud- 
ulent removal,  sale,  or  transfer  of  property,  or 
of  some  interest  therein,  intending  thereby  to 
prevent  that  property  from  being  taken  as  a 
forfeiture  or  in  satisfaction  of  a  fine. 

Now,  in  this  case  it  is  very  clear  that  the 
gist  of  the  offence,  namely,  fraud,  is  altogether 
absent.  The  petitioner  has  publicly  regis- 
tered the  alienation.  Subsequently,  other 
moveable  property    of    the   petitioner  was 
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sold,  and  it  is  alleged  (for  there  is  a  petition 
to  th<it  effect  on  the  record)  that,  if  that 
property  had  been  sold  in  a  legal  manner,  it 
would  not  have  been  sacrificed,  as  it  has  been, 
at  an  inadequate  price.  The  petitioner  asked 
the  Magistrate  for  redress  on  that  point,  but 
it  does  not  appear  that  any  enquiry  was 
made.  Looking  to  the  conduct  of  the  peti- 
tioner and  to  the  whole  of  the  circumstances 
in  the  case,  together  with  the  total  absence 
of  fraud,  which  is  the  gist  of  the  offence 
under  Section  206,  we  acquit  the  petitioner, 
and  reverse  the  order  of  the  Court  below. 


The  28th  November  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

High  Court — Procedure— New  trial- 
Assessors. 

Committed  hy  the  Magistrate,  and  tried  hy 
the  Officiating  Sessions  Judge  of  Hooghlw 
on  a  charge  of  voluntarity  causing 
grievous  hurt. 

The  Queen 

versus 

Muthoora  Singh,  Appeltant, 

Mr.  W.  Jackson  and  Baboo  Tshur  Chunder 
Chuclierhutty  for  the  Appellant. 

Where  there  is  a  failure  of  justice,  or  where  the  pri- 
soner has  been  prejudiced  by  the  defective  summing'-up  of 
the  Judge,  the  High  Court  can  interfere  either  by  dis- 
charging the  prisoner  if  the  evidence  on  the  record  is  not 
sufHaent  to  convict  him,  supposing  the  trial  to  have  taken 
place  with  the  aid  of  assessors,  or  to  direct  a  fresh  trial. 

Ktmpi  J. — The  prisoner  in  this  case  has 
been  convicted  of  voluntarily  causing  griev- 
ous hurt,  an  offence  under  Section  326  of 
the  Indian  Penal  Code,  it  appears  that,  at 
the  request  of  the  learned  Counsel  who  de- 
fended the  prisoner,  a  selection  was  made  out 
of  the  Jurors  present  of  Jurymen  acquainted 
with  the  English  language.  The  Jury  con- 
sisted entirely  of  Hindoo  gentlemen  ;  and 
the  parties,  who  were  so  far  concerned  that 
their  servants  on  both  sides  were  mixed  up 
in  the  offence  which  took  place,  are  influen- 
tial Hindoo  Rajahs.  One  of  the  Rajahs  has 
four  or  five  professional  wrestlers  in  his  ser- 
vice, and  the  other  Rajah  appears  to  have 
countenanced  gambling  in  the  joint-market 
of  the  two  Rajahs.  Mr.  Cavanagh,  the  Sub- 
Inspector  of  Police,  deposes  that  for  some  time 
past  there  have  been  disputes  between  these 
two  Rajahs.   It  appears  from  the  evidence  that, 


^  on  the  day  on  which  the  offence  was  commk- 
ted,  MoteeuUah,  one  of  the  servants  of  one 
of  these  Rajahs,  finding  that  Mathoora  Siiiffa« 
a  servant  of  the  other  Rajah,  was  playi^ 

I  at  the  game  of  *'  kupun  "  in  the  bazar  m  qtt»- 
tion,  directed  him  to  desist  playing.  This 
led  to  some  words  passing  between  Moieed- 

I  lah  and  Muthoora  Singh,  and  Moteeullah  pm- 

I  ceeded  to  the  rajbaree  to  give  infonnatiOQ 
to  his  master.    On  the  way  he  appears  to  have 
fallen  in  with  Shere  Ali  Khan,  who  is  also  in 
the  service  of  the  Rajah,  and  described  to  be 
a    professional    wrestler.     Shere   Ali    Khaa 
told  Moteeullah  that  it  was  not  necessary  to 
inform   the   Rajah;  that  he  would   himself 
proceed  to  the  market  and  stop  the  gam- 
bling.    On  thi^,  Shere  Ali  Khan  proceeded  to 
the  market,  and  his  story  is  that  he  observed 
the  prisoner,  Muthoora  Singh,  strutting  about 
in   the   market  with  a  drawn   sword.     The 
story  for  the  defence,  on  the  other  hand,  is 
that  Muthoora  Singh  had  not  then  drawn  bis 
sword.     Words  then   passed   between  Mu- 
thoora Singh  and  Shere  Ali  Khan,  and  thsxt 
is  evidence  that  Muthoora  Singh  struck  Shere 
Ali  Khan  with  his  sword,  and  cut  off  one  of 
his  thumbs.     There  can  be  no  doubt  as  to  the 
extent  of  the  injury  inflicted,  for  we  have 
the  doctor's  evidence  to  satisfy  us  on  that 
point.    The  case  was  tried,  as  already  ob- 
served, by  a  Jury,  who  cross-examined  some 
of  the  witnesses,  and  came  to  an  unanimous 
finding  that  the  prisoner  was  guilty  of  tbe 
offence  charged. 

In  appeal,  19  grounds  have  been  taken  on 
behalf  of  the  prisoner,  and  we  have  carefully 
considered  the  whole  case.  The  leading  case 
with  reference  to  questions  of  this  kind  is  that 
in  Vol.  v.,  Weekly  Reporter,  Criminal  Rul- 
ings, beginning  at  page  80.  I  allude  to  tbe 
case  of  Elahee  Bux.  Under  Section  379  of 
the  Criminal  Procedure  Code,  as  observed 
by  the  late  Chief  Justice,  Sir  Barnes  Peacock, 
it  is  the  duty  of  the  Judge  to  sum  up  tbe 
evidence  on  both  sides.  That  Section,  no 
doubt,  requires  the  Judge  to  sum  up  properly; 
and  if  it  appears  clearly  to  the  High  Court  that 
a  failure  of  justice  has  been  caused  by  im- 
proper advice  upon  a  question  of  fact,  or  by 
an  omission  to  give  that  advice  which  a 
Judge  in  the  exercise  of  a  sound  judicial 
discretion  ought  to  give  upon  questions  of  fact, 
the  High  Court  can  interfere;  but  further 
on  in  the  judgment  the  learned  Chief  Jos- 
tice  observes  that,  although  he  was  of  opinion 
that  the  Legislature  intended  that  this  Court 
should  have  the  power  of  setting  aside  a 
verdict  of  guilty  pronounced  by  a  Jury  upon 
an  erroneous  or  defective  summing  up  of  tbe 
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evidence  by  the  presiding  Judge,  he  was  of 
opinion  that  it  was  not  the  intention  of  the 
Legislature  |that  a  verdict  of  guilty  should  be 
set  aside  in  every  case  in  which  there  is  a  de- 
fective   or  erroneous  summing  up;   that   it 
was  their  intention  to  provide  protection  for 
the  innocent,  but  not  chances  of  escape  for 
Ihe  guilty.    This  decision  has  been  followed 
by  other  decisions  which  have  been  quoted 
by  the  learned  Counsel  in  the  course  of  his 
argument.     It  appears  to  me,  upon  a  careful 
consideration,  that  the  gist  of  these  decisions 
is  this,  that,  where  there  has  been  a  failure  of 
justice,  or  where  the  prisoner  has  been  preju- 
diced by  the  defective  summing  up  of  the  J  udge, 
this  Court  can  interfere  either  by  discharging 
the  prisoner  if  the  evidence  on  the  record  is 
not  sufficient  to  convict  the  prisoner,  sup- 
posing the  trial  to  have  taken  place  with  the 
aid  of  assessors,  or  to  direct  a  fresh  trial. 
There  are  certain  statements  made  in  the 
charge  to  the  Jury  which  are  not  altogether 
borne  out  by  the  evidence,  but  these  state- 
ments are  not  such  as  to  have  prejudiced  the 
prisoner,  and  are,  in  our  opinion,  of  no  great 
importance.     With  reference  to  the  remarks 
of  the  Judge  to  the  jury  as  to  the  discrepan- 
cies in  the  evidence  to  the  effect  that  *'  many 
'*  Juries  had  given  verdicts  which  surprised 
•*  him,  and  that,  on  his  enquiring  the  reason  for 
"  such  verdicts,  he  was  informed  that  there 
**  were  discrepancies  in  the  evidence,'*  we  think 
that  the  Judge  was  wrong  in  making  these 
remarks  ;  but  at  the  same  time,  after  carefully 
considering  the  evidence,  we  do  not  think 
that  these  remarks  have  in  any  way  influ- 
enced the  verdict  at  which  the  Jury  have 
arrived,    or    prejudiced    the  prisoner.     The 
story     of     Muthoora     Singh  'that    he    was 
acting  in  self-defence  is  not  borne  out  by 
any  evidence  on  the  record,  nor  do  we  find 
that  he  offered  any  evidence.     It  is  to  be  re- 
gretted that  the  four  police-constables  who 
were  specially  appointed  by  Mr.  Cavanagh  to 
keep  the  peace  in  this  haut  were  not  examin- 
ed, and  there  is  also  the  evidence  of  Dr. 
Green,  to  the  effect  that  Muthoora  Singh  was 
severely  beaten ;  but  it  appears  to  us  from  the 
evidence  on  the  record  that  that   beating 
was  probably  inflicted  after  Muthoora  Singh 
had  used  his  sword  and  cut  ofF  the  thumb  of 
Shere  Ali  Khan.     From  the  evidence,  we 
would  infer  that  the  "  puhlwans  "  of  the  ri- 
val  Rajah   gave  Muthoora   Singh   a  good 
thrashing  after  he  had  attacked  and  wounded 
Shere  Ali  Khan.     On  the  whole  case,  there- 
fore, we  are  not  disposed  to  interfere  with 
the  conviction  or  sentence,  and  we  reject  the 
application. 


1  The  29th  November  1872. 

'  Present : 

i 

'  The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
i  7ndg€s. 

Act  V.  of  iP6x,  Sections  15  and  ly—Specitfl  con- 
'  stables— High  Court — Jurisdiction. 

Reference  to  the  High  Courts  under  Sec' 
Hon  4J4  of  the  Code  of  Criminal  Pro- 
cedure^  by  the  Sessions  yudge  of  Rajshahye, 

Rohoman  Sirkarand  another,  Petitioners. 


Where  a  Magistrate  appointed  special  constables  un- 
der Section  17,  Act  V.  of  1861,  on  the  ground  that  a 
murder  had  occurred,  and  he  was  apprehensive  that 
frequent  murders  would  take  place,  it  was  held  that  his 
order  was  illegal,  that  Section  referring  to  cases  of  unlaw- 
ful assembly,  riot,  or  disturbance  of  the  peace  only  ;  but 
that,  as  the  order  was  one  of  a  purely  executive  nature, 
the  High  Court  had  no  poiVer  to  interfere  with  it.  The 
Magistrate  should  rather  have  proceeded  under  Section 
15  of  the  Act,  and  applied  for  sanction  to  an  increase  in 
the  Police  Force. 


Reference, — In  February  1872,  a  traveller 
passing  along  a  footpath  opposite  the  village 
of  Chobari  was  set  upon  in  open  day  by  two 
men,  who  murdered  and  robbed  him.  The 
Assistant  Magistrate  of  Sherajgunge  obtain- 
ed sufficient  evidence  against  two  of  the 
inhabitants  of  Chobari  on  which  to  commit 
them  for  trial  before  the  Sessions  Court  for 
the  aforesaid  murder ;  but  the  principal  wit- 
nesses on  whose  evidence  he  so  committed 
those  two  persons  retracted  before  the  Ses- 
sions Court  the  statements  they  had  made 
before  the  Assistant  Magistrate,  and  the  case 
consequently  broke  down  in  the  Sessions 
Court,  and  the  accused  persons  were  dis- 
charged on  the  22nd  of  April  last.  On  the 
loth  of  May,  the  Assistant  Magistrate  drew 
up  a  proceeding  in  which,  after  remarking 
that  there  had  been  a  serious  murder  in 
Chobari,  and  that  many  hudmashes  lived  in 
that  village,  he  called  upon  the  Police  In- 
spector to  report  whether  it  was  necessary  to 
appoint  special  constables  for  the  security  of 
the  lives  and  property  of  people  passing 
by  or  through  Chobari  during  the  then 
approaching  rainy  season;  and,  if  such  a 
measure  were  necessary,  to  submit  a  list  of 
five  of  the  principal  residents  of  that  village. 

The  report  of  the  Inspector  being  in  favor 
of  the  appointment  of  such  special  con- 
stables, the  Assistant  Magistrate,  on  the  27th 
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of  May,  appointed  Rohoman  Sirkar,  Moon- 
shee  Akhund,  and  three  other  inhabitants  of 
Chobari  as  special  constables  under  the  pro- 
visions of  Section  17,  Act  V.  of  1861,  direct- 
ing them  to  state  within  ten  days  any  objec- 
tions they  might  have  to  being  so  appointed. 
No  objections  having  been  made  by  any  of 
those  five  persons  by  the  8th  of  June,  the 
Assistant  Magistrate  on  that  date  declared 
them  duly  appointed  special  constables,  and 
bound  to  perform  the  duties  of  oHicers  of 
police  under  the  provisions  of  Sections  17,  | 
18,  and  19  of  Act  V.  of  1861.  On  the  6ih 
of  July,  Rohoman  Sirkar  and  Moonshee 
Akhund  petitioned  the  Assistant  Magistrate 
to  withdraw  his  order  with  regard  to  them, 
complaining,  at  the  same  time,  of  the  hard- 
ship and  pecuniary  loss  entailed  upon  them 
by  the  operation  of  that  order ;  they  being 
mahajans  and  traders,  and  their  profits  and 
success  in  business  depending  in  a  great 
measure  on  their  travelling  about  the  country, 
and  being  free  to  leave  Chobari  whenever 
and  for  as  long  as  it  was  to  their  interest  to 
do  so — a  freedom  of  which  they  were  depriv- 
ed under  the  Assistant  Magistrate's  order. 
The  Assistant  Magistrate  did  not  comply 
with  their  prayer,  and  they  petitioned  this 
Court  under  Section  434  of  the  Code  of 
Criminal  Procedure. 

I  consider  the  Assistant  .Magistrate's  order 
is  illegal,  because  the  circumstances  which 
could  alone  fender  such  order  legal  did  not 
exist,  nor  was  any  one  of  those  circum- 
stances reasonably  to  be  apprehended  at  the 
time  of  the  passing  of  that  order. 

The  reasons  assigned  by  the  Assistant 
Magistrate  in  his  proceeding  of  the  loth 
May  1872  for  the  appointment  of  special 
police-officers  in  Chobari,  under  the  provi- 
sions of  Section  17,  Act  V.  of  186 1,  are — 

(i)  That  there  was  a  murder  lately  com- 
mitted in  Chobari ;  and  (2)  that  many  bud- 
mashes  live  in  that  village. 

Neither  of  these  reasons  appears  to  me  to 
constitute  a  lawful  reason  for  compelling  the 
petitioners  or  any  of  the  residents  of  Cho- 
bari to  perform  the  duties  of  special  police- 
officers  against  their  will,  and  to  their  per- 
sonal inconvenience  and  pecuniary  loss  aris- 
ing from  partial  stoppage  of  business.  It 
is  not  alleged  that  there  had  been,  or  that 


there  was,  any  reasonable  apprehension  of 
any  unlawful  assembly  or  riot  in  Cbobari: 
and  the  committing  of  a  single  morder,  moA 
daring  and  atrocious  though  that  marder  vas, 
is  not  a  disturbance  of  the  peace  in  the  sense 
in  which  the  words  **  disturbance  of  the 
peace  "  are  apparently  used  in  Section  17  of 
ActV.  ofi86i. 

The  Assistant  Magistrate  was  apparently 
apprehensive  that,  during  the  rainy  season, 
murders  of  a  similar  character  to  that  which 
was  perpetrated  in  Februar}'  of  1872  on 
a  traveller  passing  through  Chobari  might 
be  committed ;  but,  assuming  that  good 
grounds  existed  for  such  apprehension,  the 
appropriate  law  to  be  applied  in  such  a  case 
would  be  Section  15,  and  not  Section  17,  of 
the  Police  Act,  V.  of  1861. 

1  am  doubtful  whether  1  have  jurisdiction 
to  entertain  this  application  of  petitioners, 
it  being  one  which  ought,  perhaps,  to  have 
been  preferred  to  the  Commissioner  of  Cir- 
cuit, but  the  case  is  one  which  appears  to  roe 
to  call  for  an  immediate  order  of  annalment 
of  the  Assistant  Magistrate's  proceedings 
with  reference  to  the  appointment  of  peti- 
tioners as  special  police-officers ;  and  the 
High  Court  will  best  determine  the  question 
of  jurisdiction.  As  delay  will  be  injurious 
to  petitioners,  1  submit  the  records  at  once  to 
he  High  Court,  without  calling  upon  the 
Assistant  Magistrate  for  any  explanation  to 
accompany  the  record. 

Judgment  of  the  High  Court, 

Glover,  y, — The  ordec  of  the  Assistant 
Magistrate  appears  to  us  to  be  one  of  a  pure- 
ly executive  nature,  and  one  with  which  this 
Court  has  no  power  to  interfere. 

We  may  say,  however,  that  we  agree  with 
the  Sessions  Judge  in  thinking  the  order 
illegal,  inasmuch  as  Section  17,  ActV.  of  1861, 
refers  to  cases  of  unlawful  assembly,  riot, 
or  disturbance  of  the  peace  only,  and  not  to 
crimes  of  the  nature  referred  to  in  this  pro- 
ceeding. 

If  the  Assistant  Magistrate  considered  the 
Police  Force  already  entertained  insuflScient 
to  prevent  crime  in  the  village  of  Chobari, 
he  should  have  applied  for  sanction  to  an 
increase  under  Section  15  of  the  Act. 


RULES  AND  ORDERS  OF  THE  HIGH  COURT. 
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Mecardinff  Despatch  of  Monthly  Returns  by  the 

Snail  Cause  Courts. 


CIVIL  CIRCULAR  MEMO.  No.  9. 


To  all  Judges  of  Couris  of  Small  Causes, 
dated  Calcutta,  the  25th  April  1872. 

High  Court. 

(Civil  Side.) 

Present : 

The  Hon'ble  1^.  S.  Jackson,  Judge. 

Thb  attention  of  all  Judges  of  Couris  of 
Small  Causes  is  drawn  lO'  para.  1 9  of  the 
proceedings  of  the  late  Sudder  Court  em- 
bodied in  their  resolution  of  ist  July  1861 
(which  was  communicated  to  all  Judges  of 
Small  Cause  Courts),  which  requires  the  sub- 
mission of  their  Monthly  Returns  to  the  Court 
not  later  than  the  10th  of  each  month  follow- 
ing that  to  which  the  statement  refers ;  and 

they  are  requested,  with  a  view  to  secure 
Vol.  XVIIL 


certainty  of  receipt  by  the  above  date,  to 
despatch  the  returns  in  question  not  later  than 
the  5th. 


For  ensuring  Uniformity  In  the  Preparation  of 
the  comparative  tables  "  Original  Juriadictioo" 
and  <*  Appellate  Jurisdiction  "  in  the  Annnal 
Reports. 
CIVIL  CIRCULAR  MEMO.  No.  10. 


To  all  District  Judges  and  Judicial  Com' 
missioners,  dated  Calcutta,  the  23rd  May 
1872, 


High  Court. 

(Civil  Side.) 

Present : 

The  Hon'ble  L.  S.  Jackson,  JudgA^ 

The  Annual  Reports  for  1871,  which  have 
been  received,  show  a  want  of  uniformity  in 
the  preparation  of  the  comparative  tables 


Hutes,  ^c. 
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superscribed  respectively  "  Original  Juris- 
diction "  and  "  Appellate  Jurisdiction, "  pro- 
vided by  Circular  Order  No.  4,  dated  2nd 
February  1871.  To  ensure  uniformity  in 
their  preparation.  District  Judges  and  Judi- 
cial Commissioners  are  hereby  informed  that 
the  instructions  given  in  the  Circular  Order 
i?o.  25  of  12th  August  1 87 1  must  be  under- 
atjQod  to  apply  to  the  headings  "  Instituted  " 
and  "  Disposed  of  *'  in  the  above  tables.  All 
transfers,  therefore,  though  properly  included 
in  the  black- ink  figures  under  the  general 
heads  just  named,  should  be  excluded  from 
tW  red-ink  figures  to  be  entered  under  the 
¥orm^,  as  is  done  in  the  Quarterly  Returns. 

r- 

3.    Where  the  above  tables  in  the  reports 

for  the  year  1871  have  been  prepared  on  any 

other  principle*  amended  ones  should  be  sent 

without  delay,  and   where  they  have  been 

prepared  on  the  above  principle,  i,  e.,  where 

the  black*ink  entries  have  been  made  to  in- 

% .  •  -     •         ' 

elude  transfers  (as  they  should  have  been), 
supplementary  returns  should  be  submitted, 
showing  in  red  ink  the  cases  actually  insii" 
tuted  or  decided  in  the  Courts  concerned, 
exclusive  of  tr^ns(ers. 


Claitification  of  Values  of  Assets  of  Estate  to 
be  entered  in  the  tabular  form  annexed  to 
CiirtlCirciilir  Order  No.  20  of  2871. 

CIVIL  CIRCULAR  MEMO.  No.  11. 


Commissioners ,   dated    Calcutta^   the  jrd 
June  i8j2. 

High  Court. 

(Civil  Side.) 
Present: 

The  Hon'ble  L.  S.  Jackson,  Judge. 

The  Court  directs  all  District  Judges  and 
Judicial  Commissioners  to  make  the  follow- 
ing entries  in  Column  i  superscribed  "  De- 
clared Value  of  Assets  of  Estates"  oC  tbe 
tabular  form  annexed  to  Circular  Order 
No.  20,  dated  the  13th  July  1871  : — 


"  Above  Rs.  1,000    up    to  Rs.  5,000 

••         >•  5iOOO     „      „  „  lo^ooo 

„         „  10,000     „     „  „  .  50,000 

„  50,000     „      „      „  1,00,000 

Above  1,00,000  rupees." 


>i 


To    all    District   Judges    and    Judicial 


2.  The  above  classification  of  values  is 
not  intended  to  a£Fect  the  forms  of  registers 
which  were  ordered  to  be  opened  in  Judges* 
Offices  from  the  ist  July  last ;  but  they  most 
be  adopted  in  the  periodical  returns  to  be 
made  to  the  Court  for  the  information  of 
Government,  and  should  embrace  the  annnal 
return  for  the  current  year  1872,  and  ail 
future  years. 

3.  It  will  not  be  necessary  to  inclade  in 
the  annual  return  in  question  any  probates, 
letters,  or  certificates,  where  the  amount  or 
value  of  the  property  "  does  not  exceed  one 
thousand  rupees,"  no  fee  being  chargeable  in 
such  cases. —  Vide  clause  8,  section  19, 
Court  Fees  Act  (VII,  of  1870). 


i87».] 
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High  Court, 


Revised  Scale  of  Slaliontry-alloviances  sanctioned  by  the  Fiitancial  Department  for  all  Offictt  it 
Bengal. 

CIVIL  CIRCULAR  ORDER  No.  19. 


7a  Disfridi  Judgts  and  Judges  of  Small  Cause  Courts,  dated  CaUutla,  the  f^th 
June  i8';2. 

High  Court,  &c. 

'  (Ciril  Side,) 

Present: 

The  Hontle  Sir  R.  Coucb.  Kl.,  Chief  Justice,  and  the  Hon'blfl  F.  A.  GloVer  aad      ~ 
'^,  Wn^K,  Judges  of  the  Court. 

At  the  instance  of  the  Government  of  Benj^l,  the  Court  circulates,  for  the  infbriba* 
tion  and  gaidance  of  all  District  Judges  and  Judges  of  Small  Cause  Courts,  an  extnct 
from  the  revised  scale  of  stationery-allowances  sanctioned  by  the  Financial  Departmettt, 
Duder  date  4tb  September  1871,  for  all  Offices  Jn  Bengal. 

:.  Attention  is  drawn  to  the  Bupplement  at  the  end  of  the  Ubulaf  statement,  iD  wbidt 
(he  allovrances  sanctioned  for  Subordinate  Judges  and  Moonsiffs  are  exhibited.  In  tbft 
case  of  the  former,  the  allowance,  it  will  be  seen,  continues  as  before ;  but.  In  that  of  the 
Jaiter,  the  allowance  has  been  raised  from  Rs.  8  to  Rs.  11  for  each  Officer. 


—■tfrom  the  Revised  Scale  of  Stalionery-alloviances  sanctioned  far  all  Officii 

letter  No.  jjm,  dated  4th  September  i8-ji,from  Assistant  Seer  '"         ■" 

(Financial  DepartinentJ,  to  Secretary,  Government  of  Bengal. 


Bengal,  fy 

Assistant  Secretary,  Government  of  IndM 


'3 
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IS 

^ 

1 
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itio           ditto 

Itto              dltio 

CuUaiA 

J    s    o"*    "    " 

itlo              ditto 

Chlttacong 
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DinipOTC  Cantoii- 

:    o    o 
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1B0              ditto 
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Itto              ditto 
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Non.— The  died  allowance  (o  include  all  diarfiei 
md-poti,  pounn-bajrt,  ninegar,  oil  tor  uampi,   -"  '— 

I,  ciaute  II,  pageijiaand  jii  at  Boaid'a  Rules). 
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Prtsenf  Sealt. 
~     401  Ri. 


:e  ot  Ri.  4  has  been  lannloned  for  Hewreh. 
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THE  WEEKLY   REPORTER. 


fft'gh  Couri. 


5 


of  Service  of  Notice  of  Appeal  on  Respond- 
ent how  and  when  to  be  paid. 


CIVIL  CIRCULAR  ORDER  No.  20. 


all  Judges  and  Judicial  Commissioners^ 
dated  Calcutta,  the  2^th  June  t8j2. 

High  Court,  &c. 

(Civil  Side.) 

Present : 


The  Hon'ble  Sir  R.  Couch,  A7..  Chief  Jus^ 
tice,  and  the  Hon'ble  W.  Mafkby,  F.  A. 
Glover,  and  W,  Ainslie,  Judges  of  the 
Court. 

The  Court  direct  that,  from  and  after  the 
xst  July  next,  the  cost  of  service  of  notice  on 
the  respondent  in  every  appeal  in  a  civil  case 
preferred  to  the  District  Judge,  or  to  a  Sub- 
ordinate Judge  especially  empowered  to  re- 
ceive appeals,  shall  be  paid  at  such  Court  at 
the  time  of  presenting  the  appeal  by  an  adhe- 
sive Court-Fee  stamp,  such  as  is  prescribed 
in  Circular  Order  No.  37,  dated  22  nd  Decem- 
ber  1870,  to  be  affixed  to  the  petition   of 
appeal. 


Arran|:ement8  as  to  the  Sittings  of  Judges  of  two 
or  more  Small  Cause  Courts. 

CIVIL  CIRCULAR  ORDER  No.  21. 


directs,  with  the  approval  of  His  Honor  the 
Lieutenant-Governor,  that  arrangements  as 
to  the  sittings  of  Judges  of  two  or  more 
Small  Cause  Courts  shall,  for  the  future,  be 
merely  reported  to  the  Local  Government 
through  the  High  Court,  the  notification  as 
to  the  times  of  circuit  and  dates  of  sitting  ap- 
pearing simultaneously  in  the  Calcutta 
Gazette,  under  the  signature  of  the  Small 
Cause  Court  Judges  themselves,  "  subject,  to 
the  orders  of  Government." 


Regarding  the  Sale  of  a  particular  Description 
of  Paper  by  the  Vendors  of  Court  Fees  Stamps 
when  adhesive  Stamps  come  to  be  exclusively 
used. 

CIVIL  CIRCULAR  ORDER  No.  22. 


To  all  Judges,  Judicial  Commissioners  and 
Magistrates,  dated  Calcutta,  the  28th  June 


i8y2. 


To  all  Judges  of  Courts  of  Small  Causes, 
dated  Calcutta,  the  26th  June  1872. 

High  Court,  &c. 

(Civil  Side.) 

Present: 

The  Hon'ble  Sir  R.  Couch,  A7.,  Chief  Jus- 
tice, and  the  Hon'ble  F.  A.  Glover  and  W. 
Ainslie,  Judges  of  the  Court. 

The  Court  is  pleased  to  declare  that  the 
previoos  confirmation,  by  Government,  of 
arrangements  made  under  section  14,  Act 
XI.  of  1865,  is  not  necessary  in  order  to  give 
them  legal  validity.    The  Court  accordingly 


High  Court,  &c. 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  R.  Couch,  Kt.,  Chief  Jus- 
tice, and  the  Hon'ble  F.  A.  Glover  and 
W.  Ainslie,  Judges. 

The  Governor-General  in  Council,  in 
Notification  No.  1756,  dated  8th  March  last, 
has,  in  the  exercise  of  the  powers  conferred 
by  section  26  of  the  Court  Fees  Act  Of 
1870,  directed  that  the  stamps  used  to  denote 
any  fee  chargeable  under  the  said  Act  may 
be  either  impressed  or  adhesive;  and  the 
Court  have  reason  to  believe  that,  on  the 
present  stock  of  impressed  stamps  being  ex- 
hausted, the  exclusive  use  of  adhesive  stamps 
for  the  above  purpose  will  be  enjoined.  It 
is  important,  therefore,  to  provide  against 
stamps  of  the  latter  description  being  affixed 

e 


z 
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All  District  Judges  and  Judicial  Commis- 

signers 

Are  hereby  informed  for  their  own  guid- 
ance, as  well  as  for  that  of  the  Civil  Courts 
subordinate  to  them,  that  the  High  Court 
has  resolved  that  Mookhtars  holding  certi- 
ficates under  the  Rules  which  have  been,  or 
may  be,  passed  by  the  Court  under  section  4, 
Act  XX.  of  1865,  may  be  allowed  access  to 
the  record-rooms  of  Mofussil  Civil  Courts 
in  order  to  facilitate  the  preparation  by  them 
of  briefs  for  the  use  of  Counsel  or  Vakeels. 


Accowtt  preacribed  in  C.  O.  No.  9  to  be  kept  in 

English. 

CIRCULAR  ORDER  No.  27. 


To  all  Civil  Authorities,  Lower  Provinces, 
dated  Calcutta,  the  loth  August  tSj2. 

High  Court,  &c. 

« 

(Civil  Side.) 

Present : 

The  Hon'bie  Sir  R.  Couch,  Kt.,  Chief 
Justice^  and  the  Hon'bie  W.  Markby  and 
W.  Ainslie,  Judges, 

In  connection  with  Court's  Circular  Order 
No.  9  of  the  8th  March  last,  the  Court 
direct  that  the  accounts  therein  prescribed 
be  kept  in  the  English  language,  and  not  in 
the  Vernacular. 


Eamfaigs  of,  and  Processes  served  by,  Extra 
Peons,  to  be  shown. 

CIRCULAR  ORDER  No.  28. 


High  Court,  &c. 

(Civil  Side.) 

Present : 

The  Hon'bie  F.  A.  Glover,  Judge, 

In  modification  of  Circular  Order  Na  18 
of  the  I  ith  May  1866,  the  Court  desire  tfatt 
in  the  Returns  therein  called  for,  showing  tfae 
number  of  extra  peons  employed  for  tfae 
service  and  execution  of  processes  and  the 
cost  of  their  employment,  there  should  also 
be  shown  the  amount  earned,  and  the  namber 
of  processes  served  by  them.  A  form  is 
subjoined : — 


To  all  Judges  of  Districts  and  Judges  of 
Small  Cause  Counts,  dated  Calcutta, 
the  i^h  August  1872, 


(A 

at 

< 

' 

Cost  of 
Employment. 

• 

Amount  of 

Fees 

realized. 

Number  of 

Processes 

served. 

Number  of 
Peons. 

1 

For  what 
Period. 

Courts. 

iSyaO 
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High  Court. 


e  of  Wamuits  tent  for  Ezecntioo  to 
Diftrict,  where  a  different  Lanffiiage  is 


CIRCULAR  ORDER.  No.  3. 


Vo  all  Criminal  Authorities,  dated  Calcutta, 

the  2Sth  July  t8*j2. 

High  Court,  &c. 

(Criminal  Side.) 

Present: 


Hon'ble  Sir  R.  Couch,  iT/.,  Chief  Jus- 
ltc€,  and  the  Hon'ble  L.  S.  Jackson,  W. 
Markbj,  F.  A.  Glover,  and  W  Ainslie, 
yudges. 

Inconvenience  having  resulted  in  certain 
cases  from  processes  sent  from  Bengal  to 
Courts  in  the  Madras  Presidency  being  in 
Hindoostanee,  the  Court  are  pleased,  at  the 
instance  of  His  Honor  the  Lieutenant-Gov- 
ernor, to  issue  the  following  orders  on  the 
snbject. 

2.     Warrants  issuing  out  of  a  Magistrate's 
Court  should  be  written  'Mn  the  language 
in  ordinary  use  in  the  district  in  which  it  is 
beld,"  that  is  to  say  (with  certain  exceptions), 
the  language  in  which  the  proceedings  of  the 
several  Courts  are  conducted.     But,  where  a 
warrant  is  sent  for  execution  to  the  Magis- 
trate of  a  District  where  a  different  language 
is  in  ordinary  use,  the  warrant  should  be 
accompanied  by  a  translation,  certified  by  the 
transmitting  Magistrate  to  be  correct,  into 
such  other  language,  or  into  English.    More- 
over, in  such  cases  it  would  be  proper  that 
the  warrant  should  always  be  accompanied 
by  a  letter  in  English  requesting  its  execu- 
tion. 


Directions  as  to  the  Manner  in  which  the  Record 
of  Criminal  Appeals  and  References  shook!  be 
made  up. 

CIRCULAR  ORDER  No.  4. 


To  all  Sessions  Judges  and  Magistrates, 
dated  Calcutta,  the  loth  August  iS^ 2. 

High  Court,  &c. 

(Criminal  Side.) 

Present : 

The  Hon'ble  Sir  R.  Couch,  A7,  Chief  Jus^ 
tice,  and  the  Hon'ble  F.  A.  Glover  and 
W.  Ainslie,  Judges. 

CoNsiDXRABLR  Inconvenieuce  having  been 
felt  by  the  Judges  composing  Criminal 
Benches  of  this  Court  from  the  manner  in 
which  the  record  of  Criminal  appeals  and 
references  is  frequently  made  up  in  the 
Courts  of  Sessions  Judges  and  Magistrates, 
the  following  directions  are,  for  the  future, 
to  be  strictly  attended  to. 

2.  The  evidence  of  the  witnesses  shouM, 
in  all  cases,  be  recorded  on  printed  or 
lithographed  Forms;  and  care  should  be 
taken  that  the  headings  are  carefully  and 
accurately  filled  up.  No  more  than  one 
deposition  should  be  written  on  each  sheet ; 
and  when  the  evidence  of  a  witness  does  not 
fill  the  whole  of  the  paper,  care  should  be 
taken  to  affix  the  memorandum  required  by 
section  199  of  the  Code  of  Criminal  Proce- 
dure, exactly  at  the  close  of  the  writing. 
In  many  cases,  the  Court  have  found  the 
deposition  ending  on  one  page,  and  the 
memorandum  filled  in  at  the  end  of  the  other 
page,  and  there  is  no  security  against  the 
blank  being  filled  in  after  the  record  has 
been  returned  to  the  serishta,  with  some* 
thing  that  the  witness  did  not  say. 

3.  The  attestation  required  could  be  im- 
pressed at  the  end  of  a  deposition  by  a 
stamp,  which  would  be,  for  obvious  reasons, 
a  better  plan  than  affixing  it  as  a  label  by 
means  of  gum  or  paste. 
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4.  The  Court  also  desire  that  all  docu- 
ments referred  to  by  the  Sessions  Judge,  and 
used  by  him  as  evidence  (such  as  medical 
depositions,  confessions  of  accused,  &c.,  &c.) 
should  be  put  up  with  the  Sessions  nuihee. 
Considerable  inconvenience,  as  well  as  delay, 
is  caused  by  the  Appellate  Court  having 
frequently  to  search  through  the  Magis- 
trate's proceedings  for  papers  which  ought 
to  form  part  of  the  Sessions  record.  Copies 
can,  if  necessary,  be  placed  in  the  Magis- 
trate's records. 

5.  When  confessions  of  accused  persons 
•made  before  a  Magistrate  form  part  of  the 
^dODce  against  the  persons  committed  for 
«rial  to  Hie  Conn  of  Session,  they  should 
!»  accompanied  by  translations  into  English 
iaxt\y  written  out.  The  Court  has  fre- 
quently to  notice  the  great  difficulty  expe- 
rioiteed  in  the  reading  of  the  verhacular 
papers  of  the  local  Courts  by  persons  anac- 
twtomed  to  the  peculiarities  of  the  writing 
and  local  idiom. 


.Examination  of  Vernacular  Refi^isters  of  Fines 
by. Sessions  Judges  no  longer  required. 

> 

CIRCULAR  ORDER  No.  5. 


To  All  Sessions  Judges  and  Magistrates ^ 
dated  Calcutta^  the  ijth  August  i8*j2. 

High  Court,  &c. 

(Criminal  Side.) 

Present : 

The  Hon'ble  Sir  R.  Couch,  AT/.,  CMe/  Jus- 
tice, and  the  Hon'ble  W.  Markby,  F.  A. 
Glover,  and  W.  Ainslie,  Judges, 

All  Sessions  Judges  and  Magistrates  are 
informed  that  the  Vema^nhtf  re^sters  of  fines 


j  in  their  offices,  required  to  be  ^ept  np  bf 
paragraph  2  of  Circular  Order  No.  14,  dsied 
1 6th  December  1867,*  °®®d  no  longer  be 
examined  by  the  Sessions  Judges,  as  dkey 
are  required  to  be  examined  and  dealt  with 
by  the  Commissioner  of  the  Division  in  his 
annual  tour  of  inspection  or  at  other  snitabk 
seasons. 


Suspends  C.  O.  No.  18,  dated  i6th  Maj  last,  sad 
calls  for  Report  as  to  the  Practice  in  respect 
of  making  ueductions  from  Proceeds  of  m- 
perly  sold  in  Execution. 


CIRCULAR  ORDER  No.  29. 


To  all  District  Judges  and  Judicial  Com- 
missioners, dated  Calcutta,  the  ^^th  Sep- 
temher  i8j2. 

High  Court,  &c. 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  R.  Couch,  iT/.,  Chief  Jits- 
tice,  and  the  Hon'ble  W.  Markby,  F.  A. 
Glover,  and  W.  Ainslie,  Judges, 

Thb  Court  is  hereby  pleased  to  suspend 
the  operation  of  Circular  Order  No.  18, 
dated  the  i6th  May  last,t  and  to  request  all 
District  Judges  and  Judicial  Commissioners 
to  report  as  to  the  practice  in  their  own  snd 
the  subordinate  Courts  in  respect  of  making^l 
deductions  from  the  proceeds  of  propertjl 
sold  in  execution,  either  in  open  Coart  or 
out  of  Court,  and  either  by  themselves  ar| 
by  subordinate  officers. 


•  9  W.  R.,  Crim.  Gts.,  1. 
t  17  W.  R.,  Rules,  16. 
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Slates  that  in  making'  over  charj^e  of  the  Cur- 
rent Duties  of  their  Offices,  Civil  Authorities 
shonld  act  under  the  provisions  of  s.  8  of  the 
Bengal  Civil  Courts  Act,  and  not  under 
Circular  Order  No.  131,  dated  6th  February 
1835*  inrhlch  is  now  obsolete. 

CIVIL  CIRCULAR  ORDER  No.  30. 


From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort    William   in  Bengal, 
Appellate  Jurisdiction,  to  all  Civil  Autho- 
rities, dated  Calcutta,  the  26th  November 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  R.  Couch,  ^/.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
W.  Markby,  F.  A.  Glover,  and  W.  Ainslie, 
Judges. 

The  Court,  having  observed  that  Judicial 
Officers  are  still,  in  some  cases,  guided  by 
Circular  No.  131,  dated  the  6th  February 
1835,  of  the  late  Sudder  Dewanny,  when 
making  over  charge  of  the  current  duties  of 
their  offices,  desire  to  point  out  that  that  Cir- 
cular Order  is  in  fact  obsolete,  and  that  they 
should  now  act  under  the  provisions  of  the 
8th  section  of  the  Bengal  Civil  Courts  Act.     I 


Calls  for  Report  r^fi^arding  the  working  of  the 
Rules  laid  down  by  previous  Circular  Order, 
as  to  certifying  Appeals  filed  in  the  Lower 
Appellate  Courts. 

CIRCULAR  MEMO.  No.  14. 


From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fart  William  in  Bengal, 
Appellate  Jurisdiction,  to  all  District 
Judges  and  Judicial  Commissioners,  dated 
Calcutta,  the  13th  December  i8j2. 

(Civil  Side.) 

Present: 

The  Hon'ble  Sir  R.  Couch,  A?.,  Chief  Justice, 
and  the  Hon'ble  L.  S.  Jackson,  F.  A. 
Glover,  and  W.  Ainslie,  Judges, 

I  AM  directed  to  request  that  you  will  be  so 
good  as  to  favor  the  Court  with  your  views  as 
to  how  far  the  rules  laid  down  by  Circular  No. 
17,  dated  23rd  May  1871,*  with  regard  to 
certifying  appeals  filed  in  the  Lower  Appel- 
late Courts,  have  been  successful  in  check- 
ing the  abuse  against  which  they  were 
directed ;  how  they  have  been  carried,  out ; 
and  whether  you  can  suggest  any  desirable 
modification  of  them. 

An  early  reply  is  requested. 

*  16  W.  R.,  Civil  Cirs.,  i. 
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CRIMINAL   LETTERS. 


Ivrisdiction  to  determine  Question  of  Identity. 
i  No  Appeal  lies  from  Magistrate's  Decision 
such  a  Qnestion,  it  not  being:  a  Conviction. 


Leiier  No.  201,  dated  the  6th  March  i8j2, 
from  the  Registrar  of  the  High   Courts 
Appellate  Side,  to  the  Sessions  Judge  of 
Beerhhoom, 

Present : 

I  The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

SiK, — With  advertence  to  your  letter  No. 
18,  dated  the  17th  ultimo,  I  am  directed  to 
state  that  the  Court  are  of  opinion  that  the 
question  of  the  identity  of  the  accused  per- 
son with  the  Kirtee  Chunder  Ghose  convict- 
ed of  rioting  in  1852  should  have  been  in- 
quired into  by  the  Magistrate  within  whose 

district  the  place  where  the  riot  occurred  is 
now  situate.  As,  however,  the  accused  has 
been  in  no  way  prejudiced  by  the  way  in 
which  the  investigation  has  been  conducted 
by  the  Magistrate  of  your  district,  the 
Court  see  no  reason  for  re-opening  the  in- 
quiry; and  if  it  were  necessary,  the  Court 
would,  under  the  circumstances,  apply  the 
provisions  of  section  34  of  the  Code  of  Cri- 
minal Procedure. 


2.  As  to  Kirtee  Chunder's  appeal  to  you, 
the  Court  are  not  told  on  what  point  it  was 
preferred ;  but  assuming  it  to  have  been  on 
the  question  of  his  identity,  the  Court  think 
that  no  appeal  lay.  Section  409,  Code  of  Cri- 
minal Procedure,  gives  an  appeal  to  any  person 
''  convicted ''  on  a  trial  held  by  a  Magistrate ; 
and  the  question,  therefore,  is,  was  the 
result  of  the  Magistrate's  inquiry  into  Kirtee 
Chunder's  identity  a  ''  conviction  ? "  The 
Court  think  not.  A  person  can  only  be  ''  con- 
victed "  of  something  that  is  an  offence  ;  and 

s, 

as  the  identity  question  had  no  direct  cc  ^^ 
nection  with  ih^  factum  of  the  riot,  it  cannot 
be  said  that  the  Magistrate's  decision  on  that 
point  was  a  conviction ;  and  if  there  was  no 
conviction,  there  is  no  section  of  the  Proce- 
dure Code  which  would  give  an  appeal,  and, 
therefore,  section  414  would  apply. 

3.  The  accused,  Kirtee  Chunder,  will 
have  to  undergo  the  sentence  passed  upon 
him  in  1852. 


Section  404,  Code  of  Criminal  Procedure,  inap- 
plicable to  Reports  by  Magistrates  of  Deci- 
sions of  Sessions  Judges. 

Extract    (para,  3)    from    letter    No.   10, 

dated   the  8th    January  18^2,  from  the 

e 
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Registrar  of  the  High  Court,  Appellate 
Side,  to  the  Magistrate  of  Monghyr , 

3.  In  conclusion,  I  am  to  add  that  the 
Court  mast  consider  it  to  be  a  misconception 
of  the  functions  of  a  Magistrate  of  the  dis- 
trict that  he  should  employ  the  provisions 
of  section  404  of  the  Code  of  the  Criminal 
Procedure  for  the  purpose  of  bringing  before 
the  High  Court  the  decisions  of  the  Sessions 
Court,  wherein  he  entertains  a  view  opposed 
to  that  of  his  superior,  as,  in  a  judicial  point 
of  view,  the  Sessions  Judge  undoubtedly  is. 


deputy  Magistrate's  Order  against  the  Holding 

of  a  new  Hat 

r  No,  6jj,  dated  the  2jrd  June  1863, 
ff  n  the  Registrar  of  the  High  Court, 
^Mtppillate  Side,  to  the  Sessions  Judge  of 
Backergunge,  * 

Present : 

The  Hon'ble  H.  T.  Raikes,  H.  V.  Bayley, 
W.  Morgan,  and  F.  B,  Kemp,  Judges. 

Sir, — Having  laid  before  the  Court  your 
letter  No.  39,  dated  the  ist  instant,  in  which 
you  refer  for  their  consideration  certain  ques- 
tions arising  out  of  an  order  of  the  Deputy 
Magistrate,  desiring  one  Kristo  Coomar  Roy 
to  abstain  from  holding  his  bazar  at  a  parti- 
cular locality  on  certain  days,  I  am  directed 
to  observe  as  follows  : — 

It  would  appear  from  your  letter  that  the 
above  order  was  passed  on  the  representation 


of  the  owners  of  another  hdt  that  the  fact  of 
Kristo  Coomar  Roy  s  converting  his  buv 
into  a  hdt  on  the  days  on  which  their  hdi 
was  held  caused  iBJory  to  their  propoty. 
It  would  seem  also  that  the  Deputy  M^is- 
trate  believes  himself  to  have  acted  in  con- 
formity to  section  62,  Act  XXV.  of  i86i,is 
passing  the  order  which  he  has  passed,  and 
which  he  declines  to  keep  in  abeyance  pendisg 
the  present  reference. 

The  Deputy  Magistrate  is  right  in  sip- 
posing  that  the  power  of  altering  the 
said  order,  except  upon  appeal,  rests  vith 
the  High  Court  alone,  as  laid  down  ifi 
section  434  of  the  Code  of  Criminal  Proc^ 
dure.  But  his  order  in  the  case  is  not  bone 
out  by  section  63.  The  *'  injury  to  propeitj" 
complained  of  appears  to  be  the  loss  AibX  ok 
man  fears  may  be  entailed  upon  him  by  tfas 
competition  of  another  in  the  same  line  of 
business,  and  cannot  be  the  kind  of  injQiJ 
contemplated  in  the  section  cited.  Socha 
construction  would  be  fatal  to  the  fairest  com- 
petition in  trade  which  threatened  the  inter- 
ests of  particular  tradesmen. 

The  Court  are  pleased  accGrdingly  U) 
direct  that  the  Deputy  Magistrate  be  in- 
quired to  recall  bis  otdci  in  the  case  ondtf 
review. 


i 
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JANUARY  1872. 

V,  H.  ScHALCH,  Esq. 

C^laims  to  Compensation  for  Land  taken  for 

Public  purposes. 

No.    I. 

In  future  Registers  Nos.  22,  23,  24,  25, 
4.5^  and  46,  as  well  as  papers  of  cases  of 
claims  to  compensation  for  land  taken  up  for 
public  purposes,  are  to  be  preserved  perma- 
nently, and  entered  under  Schedule  A. 

Accordingly,  the  following  alterations  are 
made  in  the  classification  of  records  specified 
In  tlie  Appendix,  at  pages  213  and  2 13  of  the 
iBoard's  R^iles : — 

Under  "  b"  Registers,  heading  IL,  class  A, 
insert  after  ''  inclusive''  the  words  **  Nos.  22 
to  25,"  and  insert  the  word  "to"  between 
"44^*  and*' 47." 

Orait "  25"  from  "  b"  Registers,  heading  I., 
class  B. 

Expunge  from  heading  II.,  class  6,  the 
words  "cl^ms  to  compensation  for  lands 
taken  for  public  purposes,"  and  transfer  them 
to  para.  2  of  heading  III.,  class  A. 


December  1871,  that  satisfactory  progress  has 
been  made  in  the  assessments  generally.  The 
collections  do  not,  however,  keep  pace  with 
the  assessments,  as  they  should  do,  and  earn- 
est and  constant  attention  must  be  given  to 
the  matter,  proceedings  under  section  37, 
being  taken  in  every  case  to  which  they  can 
be  applied,  so  that  the  operations  under  the 
Act  may  be  entirely  completed  with  the  end 
of  this  year. 


A.  MoN£Y,  Esq.,  c.b. 

Fines  and  Forfeitures  under  Abkaree  Act 

XXL  of  i8s6. 

No.  2. 

Clause  5  A,  section  18,  Chapter  V., 
page  di  of  the  Board's  Rules,  is  cancelled,  the 
High  Court  having,  in  their  decision  of  the 
13th  January  1872,  in  the  case  of  Queen  v. 
Junglee  Beldar,*  ruled  that  the  provisions  of 
section  61,  Act  XXV.  of  186 1,  do  not  apply 
to  fines  and  forfeitures  under  Act  XXI.  of 
1856. 


Incoyne'tax  Collections, 

No.  3. 

Th?  Member  in  charge  is  glad  to  find  from 
the  Income-tax  Returns  now  coming  in,  for 


Income-tax  Returns, 


No.  4. 


*  17  W.  R.,  Cr.,  7. 


Therk  is  reason  to  believe  that  paragraph 
14  of  the  Rules  issued  by  the  Lieutenant-Go- 
vernor of  Bengal  for  the  working  of  Act  XII. 
of  1871  has  not  been  properly  attended  to- 
It  was  there  ordered  that  the  register  pre- 
scribed in  paragraph  12  of  the  Rules  issued 
under  Act  XVI.  of  1870,  or,  in  other  words, 
the  register  prescribed  by  paragraph  22  of 
the  Rules  issued  under  Act  IX.  of  1869, 
should  be  kept  up. 

Reference  to  paragraph  22  of  the  Rules  for 
1869  will  show  that  a  register  containing  47 
pages,  each  page  having  for  its  heading  one 
of  the  47  sources  of  income  shown  in  the 
Annual  Return,  was  to  be  written  up  at  the 
close  of  every  month.  The  Rules  of  1869, 
of  1870,  and  of  1871  have  directed  that,  as 
every  assessment  is  finally  made,  the  name  of 
the  principal  source  of  income,  as  Shown  in 
the  Annual  Return  required  by  the  Govern- 
ment of  India  (and  prescribed  as  Return  No. 
IV.  under  the  present  Act),  should  be  entered 
in  the  column  of  remarks  of  Register  No.  i — 
see  extract,  as  per  margin,  from  paragraph  2 

of  the  Rules  under  Act 
XII.  of  1871.  At  the 
close  of  every  month,  all 
these  entries  were  then 
to  be  made  in  the  Spe- 
cial Register  first  pre- 
scribed in  paragraph  22 
of  the  Rules  for  1869, 
which  showed  how  the  totals  could  then  be 
easily  struck  at  the  end  of  the  year. 

Unless  the  above  directions  have  been^:are- 
fully  attended  to,  the  Annual  Returns  for  the 

g 


When  the  assessment 
has  been  finally  made, 
the  name  of  the  princi- 
pal source  of  income,  as 
given  in  the  form  of 
Annual  Return  (Form 
K),  must  be  entered  in 
column  17. 
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last  two  years  will  have  been  untrustworthy, 
and  in  like  manner  the  Return  for  this  year 
will  be  either  incorrect,  or  much  delayed  in 
submission.  Every  Collector  and  Deputy 
Commissioner  is,  therefore,  now  desired  per- 
sonally to  satisfy  himself  that  the  Special  Re- 
gister has  been  kept  up  as  directed.  If  it 
has  not  been  kept  up,  the  arrears  must  be  at 
once  brought  up  to  date,  a  report  to  that 
effect  being  made  to  this  office,  and  the  Rules 
above  quoted  must  be  carefully  observed  in 
all  remaming  assessments  under  Act  XII.  of 
1871. 


FEBRUARY  187a. 

V.  H.  ScHALCH,  Esq. 

New  Civil  Pension  Code, 

No.  I. 

Thx  attention  of  all  Commissioners  and 
District  Officers  is  drawn  to  the  New  Civil 
Pension  Code,  a  copy  of  which  will  be  for- 
warded for  their  information  and  guidance. 
By  this  Code,  Chapter  X.  of  the  Board's 
Rules  is  superseded,  except  in  respect  10  those 
Rules  which  apply  exclusively  to  political 
and  territorial  pensions.  Special  attention  is 
drawn  to  the  general  procedure  laid  down  in 
Chapter  XIV.  of  the  Code. 


Butwarra^proceedings, 
No.  2. 

As  an  instance  has  lately  occurred  in  which 
certain  paper8,prepared  by  a  Butwarra  Ameen, 
and  submitted  to  the  Board,  contained  errors 
which  indicated  such  gross  carelessness  as  to 
compel  the  Board  to  order  his  removal  from 
his  appointment,  and  as  it  is  exceedingly  dis- 
creditable that  such  papers,  so  seriously  affect- 
ing the  interests  of  the  sharers  in  the  estate, 
should  have  passed  through  the  Collector's 
and  Commissioner's  offices  without  detection 
of  the  gross  discrepancies  which  they  con- 
tained, it  is  hereby  ordered  that,  prior  to  the 
submission  of  Butwarra-proceedings  to  Com- 
missioners for  confirmation.  Collectors  will, 
in  future,  take  care  to  annex  to  the  records  a 
kaifiyaty  signed  by  the  Serishtadar,  declaring 
that  he  has  examined  the  papers,  that  the 
map  and  khateonee  agree,  and  that  the  totals 
of  area  are  the  totals  of  the  separate  figures. 

2.  In  cases  appealed  to  the  Board,  it  will 
be  the  duty  of  the  Serishtadar  to  bring  to  the 
notice  of  the  Member  by  whom  the  appeal  is 
heard,  any  disregard  of  this  order  or  incor- 
rectness in  the  Collectorate  Serishtadar's 
kaifiyat. 


Refund  of  Excess  Deposits  by  Proprietorz 
under  Sale  Law  (XL  of  iS^gJ. 

No.  3. 

The  following  should  be  added  as  daue 
1 1  A,  page  189,  Board's  Rules  : — 

"  A  proprietor  or  co-proprietor  of  an  estate 
paying  revenue  to  Government  is  not  entidei 
to  a  refund  of  any  sum,  which  may  have  bees 
paid  by  him  on  account  of  the  revenue  of 
the  estate  of  which  he  is  proprietor  or  co-pro- 
prietor, in  excess  of  the  amount  due  from  the 
estate  up  to  the  date  of  such  payment,  onles 
such  payment  shall  have  been  specially  nude 
as  a  deposit  under  section  15,  Act  XI.  of  1859." 


Compensation  Bills  under  A3  X,  of  i8jo. 

No.  4. 

District  Officers  are  requested,  vhea 
submitting,  under  para.  36  or  37  of  the  In- 
structions for  the  administration  of  Act  X.of 
1870,  their  compensation-bills  (Appendix  L\ 
to  supply  in  the  column  of  reou^ts  of  tbe 
Abstract  the  date  on  which  the  price  of  tfe 
land  referred  to  in  the  bill  has  been  fixed. 


A  Money,  Esq  ,  c.b. 

Assessments  of  Prof  ts  from  Land  under  Ad 

XIL  0/1871, 

No.  5. 

The  following  instructions,  issoed  by  Got- 
ernment,  are  to  be  carefully  carried  oat  is 
regard  to  all  past  and  future  assessments  of 
profits  from  land,  under  Act  XL  of  1871  \-~ 

If,  in  assessments  already  made,  it  appears 
on  the  face  of  the  assessment-papers  that  a 
tenant's  holding  not  exceeding  50  acres  hai 
been  assessed,  the  assessment  is  to  be  cancel- 
led, and  any  sum  collected  is  to  be  refunded. 

Where,  however,  the  quantity  of  land  has 
not  been  specified,  and  no  complaint  is  made^ 
no  further  inquiry  need  be  instituted.  Bat 
whenacomplaintis  brought  forward,  altboagb 
the  papers  show  no  quantity  of  land,  inquiry 
must  be  made. 

Similarly,  in  all  future  assessments  under 
the  Act,  tenants  of  such  holdings  are  to  be ; 
altogether  exempted  from  taxation. 

Further,  in  estimating  the  profits  of  a 
cultivator,  lands  are  not  to  be  assessed  at  aoj 
higher  rate  than  the  rack-rent  of  such  land, 
whatever  the  crop  may  be,  and  in  all  past 
assessments,  the  papers  of  which  show  the 
rack-rent,  any  excess  collections  should  be 
refunded.  Where  the  papers  do  not,  how- 
ever, show  the  rack-rent,  no  refund  need  be 
made,  save  on  satisfactor}'  proof  in  cases 
regularly  appealed. 
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V.  H.  ScH\LCH,  Esq. 

r*€trtition — C.  0.  No,  g  of  January  iSjo, 

No.  6. 

After  the  words  "  may  be  permitted  "  in 
llie  nth  line  of  Circular  Order  No.  9  of 
Tftnuary  1870,  insert  the  following:  **  Pro- 
*^  vided  the  proprietors  of  each  and  every 
*"t:state  of  the  holding  in  question,  other  than 
•^he  original  estate  under  partition,  give 
^'Hie'ir  consent  to  it." 


Wards^  Accounts — Amendment  of  Rule  j8. 

No.  '7, 

The  following  are  substituted  for  Rule  38 
^  page  349  of  the  B bird's  Rules  : — 

38-  *•  A  monthly  abstract  of  these  accounts 
^  prepared  by  the  Director  is  submitted  in 
**  ttie  form  of  a  bill  to  the  Board  of  Revenue, 
••who  make  the  necessary  payment3  by  a 
**  cheque  on  the  General  Treasury  at  the 
•*  Bank  of  Bengal. 

38A.  "  In  order  to  obtain  the  necessary 
"  funds,  the  Director  submits  to  the  Board, 
•*  one  thonth  before  the  expiration  of  the  then 
*'  current  half-year,  an  estimate  of  the  pro- 
"  bable  expenditure  on  account  of  each  ward 
during  the  ensuing  half-year.  On  these 
estimates  the  Board,  in  communication 
with  the  Collectors  concerned,  obtains  the 
money  which  is  deposited  in  the  General 
'*  Treasury  at  ihe  Bank  of  Bengal. 

38B.  **  Advances  are  made  to  the  Director 
"  as  may  be  found  necessary  from  time  to 
*^  lime  lor  the  expenses  of  the  institution 
'*from  the  fund  at  the  Bank  of  Bengal  on 
**  the  authority  of  the  Board." 

Collectors  will  be  shortly  informed  of  the 
amounts  which  it  will  be  necessary  for  them 
liader  this  new  arrangement  to  remit  to  the 
Bank  of  Bengal  as  advances  for  the  first  half' 
year  of  1872-73. 


« 


« 


i« 


it 


Land  Acquisition  Instructions. 

No.  8. 

District  Officers  are  informed  that,  in  fu- 
ture, when  the  nature  of  operations  under 
Act  X.  of  1870  requires  submission  of  month- 
ly bills  (Appendix  I.  of  Land  Acquisition 
Instructions),  the  value  of.  abatements  of  re- 
venue should  be  included  in  the  items  of  cost 
entered,  and  the  abstract  in  ewtry  case  filled 
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up.  The  concluding  sentence  of  the  note  at 
foot  of  the  Abstract  (page  23  of  the  Instruc- 
tions) should  be  expunged.  District  Officers 
will  regard  the  pissing  of  these  monthly  bills 
as  sufficient  authority  for  including,  in  their 
Quarterly  Return  No.  IX.,  all  abatements 
of  revenue  covered  by  such  passed  bills, 
the  Board's  Orders  being  quoted  in  each 
instance. 


Corrections  in  Board's  Rules,  Ch»  Xlh,  s,  5, 

/>/>.  ig6'ig8. 

No.  9. 

The  following  corrections  are  to  be  made 
in  Chapter  XIL,  section  5.  pages  196,  197, 
and  1 98  of  the  Board's  Rules  : — 

Schedule  to  clause  r.  paragraph  i.  Omit 
the  words  **  judicial  or  quasi-judicial,"  and 
after  '*  office  "  add  "  in  which  such  Court  or 
'*  office  may  be  authorized  by  law  to  grant 
*'  costs." 

Clause  8  should  be  omitted,  and  the  num- 
bering of  the  subsequent  clauses  altered 
accordingly. 

Clause  14.  Omit  the  words  "  in  any  case 
'*  other  than  those  provided  for  in  clause  8." 


Rule  iD,  Ch,  //.,  5,  12,  p.  32,  expunged. 

No.  10. 

Rule  iD  in  Chapter  II,   section    12,  at 
page  32  of  the  Board's  Rules,  is  expunged. 


A.  Money,  Esq.,  c.b. 

Income-tax — Half-yearly  Returns. 
No.  II* 

From  the  delay  that  has  occurred  in  the 
submission  of  the  half-yeaily  returns,  pre- 
scribed by  the  Government  of  India,  from 
several  districts,  there  is  reason  to  believe 
that  the  Income-tax  Registers  have  not  been 
properly  kept  up.  District  Officers  are 
therefore  requested  to  look  into  this  matter 
at  once,  and  to  see  that  all  such  registers 
are  kept  up  to  date,  and  that  the  returns  for 
the  year  ei)ding  March  1872  are  submitted 
as  soon  as  they  are  due,  1.  e.^  by  the  end  of 
April  1872. 
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LicenseforSaUo/Majum,  Fermented  Tari,&c.  \ 


No.    12. 

With  reference  to  paragraph  i6  of  the 
Government  Resolution,  dated  27th  January 
1872,  on  the  Board>  Excise  Administration 
Report  for  1870-71,  circulated  separately,  the 
Member  in  charge  directs  that  no  license  for 
the  sale  of  Majum,  Fermented  Tari,  Pachwai, 
Charas,  and  Siddi  or  Bhang,  shall  be  issued 
in  future  at  a  less  rate  than  one  rupee  per 
mensem  from  the  commencement  of  the  next 
official  year  1872-73, 

2.  With  reference  to  the  above  order,  add 
after  the  words  "  for  the  shop  "  in  clause  2, 
section  13,  and  at  the  end  of  clause  35, 
section  18,  Chapter  V.,  pages  72  and  80 
of  the  Board's  Rules,  the  words  "  the  mini- 
mum rate  being  one  rupee  per  month." 


MARCH  1872. 

V.  H.  ScHALCH,  Esq. 

Remitiances  of  Treasure  to  Bank  of  Bengal  to 

be  made  tn  charge  of  proper  Agents, 

No.  I. 

The  attention  of  the  Board  having  recently 

??  r  m"J^  ^^®  ^**^y  *^««  sustained  by 
a  Mofussil  Treasurer,  in  consequence  of  a 
deficiency  alleged  to  be  due  to  short  weieht. 
and  to  the  presence  of  uncurrent  and  spurious 
com  m  a  large  remittance  made  to  the  Bank 
!l  t^^^V  Calcutta,  in  charge  of  a  poddar, 
the  Member  in  charge  desires  that,  in  future, 
when  large  remittances  are  made  from  the 
Mofussil,  the  Treasurer  should  be  allowed  to 
send  some  agent  of  his  own  of  more  weight 
and  intelligence  than  an  ordinary  poddar,  who 
would  be  better  able  to  protect  his  interests 
by  promptly  bringing  any  irregularity  in  the 
examination  of  the  treasure  to  the  notice  of 
the  Secretary  and  Treasurer  of  the  Bank. 


Addition  to  Indent  at  p.  jj;  of  Board's  Rules. 

No.  2. 
The  following  additions  should  be  made 
XYTV       T  *'  ^"^^  ^^  ^**"s^   3»  Chapter 
Rules  ''  ""^  ^'^''  ^^7  ""^  ^^"^  ^^*'^'« 


Milk, 

Fowls, 
other  articles,  such  as  eggs,  &c 


Land  Acquisition  Act  (X.  of  i8jo) — Temporarj 

Agreements. 

No.  3. 

The  following  para,  is  added  as  16A  ts 
the  instructions  for  the  administration  of  M 
X.of  1870: — 

1 6  A.  Whenever  the  proprietor  of  any  \xA 
covered  by  a  declaration  may  offer  to  give  if 
his  land  to  Government  without  compensa^kn* 
on  condition  that  such  land  shall  be  restcKd 
to  him  when  no  longer  required  for  the  paw 
pose  specified  in  the  declaration,  the  CoIlecH 
may  accept  the  oflFer,  and  conclude  the  baifui 
on  his  own  authority,  when  he  is  satisfied  dtt 
the  title  of  the  donor  is  good  ;  when  not  m 
satisfied,  he  must  proceed  to  acquire  the  lisd 
by  the  procedure  required  by  the  Aft.  Is 
order  to  keep  a  .permanent  record  of  tie 
agreement,  when  such  an  offer  as  that  aboK 
alluded  to  is  accepted,  it  will  be  saflScieiittt 
enter  a  note  of  the  circumstances  in  Roister 
No.  26. 


A.  Money,  Esq.,  c  b. 

Adjustments  between  the  Opium  ami.  Excise 
Departments  for  Opium  supplied  to  latter. 

No.  4. 

The  Government  of  India  in  the  Financial 
Department  has  ruled  that  adjustments  be- 
tween the  Opium  and  Excise  Departments 
for  opium  supplied  to  the  latter  should  cease 
in  the  present  form  of  a  charge  under  Excise, 
which  is  made  by  a  credit  per  contra  under 
Opium ;  and  that,  in  future,  there  should  be 
no  charge  to  the  Excise  Department  for  the 
opium  supplied  to  it  by  the  Opium  Depart- 
ment,  under  the  Government  of  Bengal ;  bot 
on  the  sale  of  the  Excise  opium,  the  credit 
for  the  gross  proceeds  should  be  divided  be- 
tween Opium  and  Excise,  a  sum  equal  to  the 
cost  of  the  drug  being  credited  to  Opium, 
and  the  balance  as  Excise  Revenue. 


2.  The  above  order  will  come  into  effect 
from  the  first  of  April  next,  and  District  Offi- 
cers are  requested  to  exhibit,  in  their  Quar- 
terly and  Annual  Excise  Returns,  Nos.  XIV. 
and  XLIL  for  1872-73  and  future  years,  the 
net  revenue  derived  from  the  sale  of  Opium, 
after  deducting  the  cost  of  the  article  calcu- 
lated at  Rs.  7-4-0  per  seer. 

3.  The  Excise  Returns,  No.  XIV.  for  the 
quarter  ending  31st  March  i^-jz  and  Na 
XLIL  for  1871.72,  should  be  filled  in  as  here* 

J  tofore^  and  submitted  as  soon  as  possible. 
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of  Remittance  of  Money  to  Local  Trea- 
EAry  by  ExAse  or  Income-tax  Officer, 


No.  5. 

B  following  is  added  as  clause  9,  sec- 
12,  Chapter  IL,  page  32  of  the  Board's 
s  : — 

hen  money  is  remitted  to  a  District  or 

X)tvistonal  Treasury  through  the  Police, 

.n   Excise  or  Income-tax  Officer,  such 

icer  shall  give  notice  of  the  despatch  at 

same  time>  through  the  post  or  other 

trate  channel,  to  the  receiving  Officer  of 

Treasury. 


mmautries  as   to    exclusive    Use    of  Stamped 
*  •  Papers  to  the  Purposes  for  which  they  are 
'  intended. 

No.  6. 

The  following  Government  Orders,*  re- 

fl{>ecting  the  importance  of  ascertaining  how 

far  stamped  papers  are  applied  to  the  purpose 

for  which  they  are  intended,  are  circulated 

for  information  and  guidance : — 

*^  It  is  apprehended  that,  in  exhibiting  the 
**^mount  of  stamp-revenue  derived  respect- 
*^  ively  from  the  sale  of  general  and  judicial 
*'  stamps,  no  attempt  is  made  to  ascertain 
**  whether  the  prescribed  classes  of  stamped 
**  papers  have  been  used  exclusively  for  the. 
•*  purpose  for  which  they  were  intended. 

2.  "It  might  be  said  that  the  blue  and 
l)lack  stamps  are  not  used  in  judicial  pro- 
ceedings, as  in  such  cases  their  misuse 
** would  be  readily  apprehended;  but  the 
"converse  presumption  is  not  maintainable, 
"for  there  is  reason  to  suspect  that  stamp- 
"  vendors  find  it  more  convenient  to  keep  a 
''larger  stock  of  judicial  stamps  (the  demand 
"for  which  can  be  calculated  with  some 
"certainty)  than  of  other  stamps;  and  that 


€€ 


tt 


*No.  94f,  dated  12th  February  1S72,  from  the  Offi- 
ciating Additional  Under-Secretary  to  the  Government 
of  India  in  the  Financial  Department. 


"  there  is  sometimes  a  tendency  on  their  part 
''to  force  judicial  stamps  instead  of  non- 
"  judicial  stamps  on  purchasers  who  are  not 
"  aware  of  the  difference. 

3.  **  Although  the  gross  stamp-revenue 
''  may  not  suffer  from  the  use  of  a  particular 
"class  of  stamped  papers  for  a  purpose 
"other  than  that  for  which  it  is  intended, 
"yet  the  compilation  of  correct  returns  of 
"  the  proportionate  contributions  of  the  two 
"sources  of  stamp-revenue  is  materially 
"  affected  where  such  misuse  occurs. 

4.  "  The  Governor-General  in  Council  is 
"  therefore  of  opinion  that  it  would  be  well 
"  if  the  attention  of  the  stamp-revenue 
"supervising  officers  were  directed  to  the 
"  importance  of  ascertaining,  during  their 
"  tours  of  inspection  or  otherwise  as  oppor- 
"  tunities  occur,  how  far  stamped  papers 
"  are  applied  to  the  purpose  for  which  they 
"  were  intended,  and  bringing  to  notice  the 
"  result  of  those  inquiries  in  their  periodical 
"  reports." 

The  result  of  the  inquiries  alluded  to  in 
the  concluding  para,  of  the  Government 
Orders  should  be  reported  by  District  Officers 
in  submitting  their  Annual  .Returns  No. 
XXXV. ;  and  each  Commissioner  will  submit 
his  own  report  on  the  subject  to  the  Board,  as 
soon  as  all  the  Returns  No.  XXXV.  of  the 
Districts  in  his  Division  have  been  rendered. 


Fines    and  Forfeitures  under    Abkaree    and 
Opium  Acts  (XXL  of  i8s6J,  s.  76,  and  (XIII. 

of  'SsyJf  ^-  30^ 

No.  7. 

The  following  should  be  substituted  for 
clause  5,  section  18,  Chapter  V.,  at  page 
8 1  of  the  Board's  Rules  :— 

5.  Fines  ^and  forfeitures  realized  and 
awarded  under  section  76,  Act  XXI.  of 
1856,  and  section  30,  Act  XIII.  of    1857^ 
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are  to  be  disbursed  at  once,  provided  the 
amount  does  not  exceed  Rs.  loo.  When 
the  award  is  for  more  than  that  amount, 
Rs.  loo  only  should  be  disbursed  at  once,  the 
balance  being  paid  away  only  when  the 
period  of  appeal  has  expired  or  the  appeal 
has  been  rejecied.  In  every  such  case  a 
report  should  be  made  to  ihe  Board  in  the 
following  form  to  show  thai  this  rule  has  been 
properly  observed  : — 


Revised  Forms  of  Lund  Revtnme  Retmms, 

No.  9. 


• 

a, 

}0  OlfQ 

JO  'paiidxj  le^dy  jo 
po{J9j'qD!qM  uo  .iju(j 

1 

1 

• 

V, 

X 

ZJ 

0 

•  < 

• 

*uot)nq!J)S!(i 
MUI4  aj>uL*tu{j 

•»3uo  )e 

'pazi.ivo)^ 

*p»sodiui 

aqi 

JO  sii;|ii3i)icj 

\ 

District. 

V.  H.  ScHALCH,  Esq, 

C/.  2*]^  Ch.  Il/.t  5,  2,  p.  40  0/  Board* s  Rules, 

expunged. 


The  entry  against  heading  si,  ' 
neous  Business/'  in  Return  No.  VIII. 
be  made  in  column  7,  and  not  in  coimaa  S 
(which  is  a  misprint),  as  mentioned  m  tk 
direction  at  the  head  of  the  form. 

District  Olhcers  should  re-submit  Retunal 
in  the  revised  form  from  the  xst  10  the  3rd| 
quarter  of  5871-72  with  the  least 
delay,  as  without  such  returns  the  Board  ^\ 
be  unable  to  prepare  a  correct  abstract  kr 
the  next  Land  Revenue  Report  to  Govni-I 
ment. 

If  in  any  district  the  revised  forms  faai 
not  been  as  vet  received,  the  SuDerinteodeat 

«  *  I 

of  Stationery  should  be  addressed   at  <mce,| 
and  the  Board  informed  simultaneouslj'. 


Taking  Evidence  of  Witnesses  in  Mutatis- 
cases  on  Solemn  Affirmation  prohibited. 

No.  10. 

It  has  been  brought  to  the  notice  of  the 
Member  in  charge  that  the  practice  of  taJuag 
evidence  of  witnesses  in  mut4tion-cfts»  ca 
solemn  aOirmaiion  exists  in  sonae   disuios. 
The   practice   is  illegal,   such    cases  being 
entirely  of  an  executive,  and  not  of  a  jadiciti 
nature.     Collectors  should,  therefore,  desiSL 
from  the  practice  in  future. 


APRIL  1872. 

V.  H,  ScHALCH,  Esq. 

Land  Acquisition — Return  No.  XVIIL 

No.   I. 

District  Officers  are  informed  that  Relnni 
No.  XVIIL  should  contain  those  land-acqui- 
sition cases  only  in  which  declarations  have 
been  published  in  the  Government  Gazette, 
and  that  Column  2  of  the  Return  should 
exhibit  in  each  case  the  number  and  date  d 
the  usual  orders  to  acquire  the  land,  which 
are  passed  by  the  Board  subsequently  to  the 
publication  of  the  delcaration. 


I 


Return  No.  XVIII-A,  cancelled. 
No.   2. 


No.  S. 

With  reference  to  Circular  Order  No.  1 2 
of  August    1S71,  clause    27,   Chapter   IIL,  , 

section  2,   page  40  of  the  Board's  Rules,  is        Thk  separate  Return  No.  XVIII-A.,  pre- 
hereby  expunged.  scribed  in  Circular  Order  No.  5  of  June  1869, 
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llierebv  canc&IIed,  and  District  Officers  are 

nested  to  enter  in  Return  No.  XVllL  all 

es   of  lands   taken   up  for  embankment 

po^es  under  Act  VII.  of  1866  (B.  C). 

:3e   cases   should,    however,    be    shown 

ter  a  separate  head,  Part  II.  of  the  Return. 


A.  Mo.vitY,  Esq.,  c.b. 


Defalcation  of  Stamps, 

No.  3. 

Several  cases  of  defalcation  of  stamps 

Lve     lately     occurred     in     Sub-Divisional 

Veasuries,  arising  in   every  instance  from 

|ross    carelessness,     lax    supervision,    and 

'stemaiic  disregard  of  the  existing  Rules 

rhich    regulate    the    receipt    and    custody 

Stamps    at    such     Treasuries.     These 

:ales    are,    however,    plain    and    easy    to 

»Uovv,  and  a  Sub-Divisional  Officer  has  no 

Excuse  for  not  attending  to  them<     At  the 

^quest  of  the  Board,  the  Accountant-Gene- 

il   of  Bengal   has   now   further  called  on 

[very  Sub-Divisional  Officer,   in  charge  of 

>tamps,  to  certify'  that   he   has    personally 

inted  every  month  the  Stamps  in  the  Sub- 

divisional  Nazir's  separate  charge.     If  the 

^ules  as  thus  amended  are  honestly  followed, 

lefulcation  should  be  impossible  ;  and  every 

lub-Divisional  Officer,  in  charge  of  Stamps, 

now  warned  that  he  will,  in  future,  be  held 

personally  responsible  for  any  loss  that  may 

^ccur. 

Every  Collector  and  Deputy  Commissioner 

requested,  immediately  on  the  receipt  of 

le  present  Circular,  to  address  each  Sub- 

>i visional  Officer  in  his  District,  calling  his 

Ipecial  attention  to  the  personal  responsibi- 

ity  attached  to  the  charge  ot  Stamps,  and 

Requiring  from  him  an  assurance  that  he  has 

[eceived  this  Circular,  and  is  fully  aware  of 

liability  to  make  good   any    deficiency 

lich  may  occur  durmg  his  incumbency  of 

Ihe  Sub-Division  owing  to   his   neglect  of 

orders. 


Use  of  Post  Cards  by  Collectors  and  Deputy 
Commissioners, 

No.  4. 

The  Member  irl  charge  directs  that  the 
use  of  Posi  Cards  for  the  issue  of  reminders 
for  replies,  already  authorized  for  Commis- 
sioners' offices,  be  extended  to  the  offices  of 
Collectors  and  Deputy  Commissioners.     Dis- 


trict Officers  are  accordingly  requested  to 
indent  upon  the  Superintehdent  of  Stationery 
for  a  supply  of  these  Cards,  to  be  used  after 
their  present  stock  of  the  printed  form  of 
reminder  letter  has  been  consumed. 


Annual  Administration  Reports — Excise  and 
Income-  tax — St  a  mps . 

No.  5. 

In  a  recent  special  letter,  the  Government 
has  again  urged  upon  the  Board  the  neces- 
sity of-  submitting  the  several  Annual  Ad- 
ministration Reports  at  the  earliest  possible 
date,  with  a  view  to  the  completion  of  the 
General  Administration  Report  of  Govern- 
ment on  the  Lower  Provinces  in  proper  time. 
Divisional  and  District  Officers  are,  therefore, 
reminded  that  their  Reports  on  the  Excise 
and  Income-tax  Departments  should,  in  ac- 
cordance with  previous  orders,  be  submitted, 
at  latest,  by  the  ist  and  15th  May  respect- 
ively. 

2.  The  submission  of  the  Annual  (Stamps) 
Return  No.  XXXV.  should  not  be  delayed, 
on  any  account,  beyond  the  ist  May. 


Income-tax — Fif:al  Returns  and  Reports 
under  Act  XI L  of  iSyi. 

No.  6. 

Lv  order  that  the  assessment  and  collection 
of  Income  tax  for  the  year  1872-73  may  be 
promptly  and  efficiently  carried  out,  the 
Member  in  charge  desires  that  all  remaining 
work  under  Aft  XII.  of  1B71  may  be  at  once 
completed,  and  the  final  Returns  and  Reports 
submitted.  Further,  in  accordance  with  sec- 
tion 2,  Aft  XII.  of  1 87 1,  all  proceedings  of 
every  kind  under  Aft  XVI.  of  1870  have 
ceased  to  be  of  effect  from  the  ist  instant, 
and  the  final  Returns  under  that  Aft  should 
therefore  be  at  once  made. 


V.  H.  ScHALCH,  Esq. 


Land  Acquisition — Payment  of  Compensation* 

money. 

No.  7. 

With  the  view  of  preventing  delay  in  the 
payment  of  compensation- money  when  it 
becomes  due,  the  Member  in  charge  desires 


8 


Revenui 


THK  WEEKLY  EEPORTER. 


Circulars.        [ToL  Xm 


to  call  the  attention  of  all  District  Officers  to 
the  provisions  of  paragraph  23  of  the  in- 
structions for  the  administration  of  A6t  X.  of 
1870,  which  lays  down  that  "  the  Collector  is 
'<  personally  responsible  for  the  disbursement 
'*  of  the  amount  as  soon  as  it  falls  due/'  and 
to  inform  them  that  it  has  been  ruled  by 
Government  ''that,  on  the  first  occasion  of 
"  proved  carelessness  in  this  respect,  the  Col- 
"  lector  will  be  required  to  pay  the  interest 
"  which  may  accrue  under  section  42  of  the 

"  Aa." 


A.  Money,  Esq.,  c.b. 


Errata. 


Im  Board's  Circular  letter  No.  169B.  of 
the  26th  March  1872,  in  line  5,  for  **  1872  " 
read  "1871." 

From  line  5  of  Circular  Order  No.  5  for 
April  1872,  omit  the  word  "Divisional,"  and 
from  line  6,  omit  the  word  "  and." 


Income-tax  (of  iS'ji-'ji) — Final  Returns  and 

Reports. 

No.  8. 

All  District  Officers  and  Commissioners 
are  requested  to  submit,  as  quickly  as  pos- 
sible, their  final  Returns  and  Reports  on  the 
Income-tax  of  1871-72  (Aft  XII.  of  1871). 

2.  The  Member  in  charge  desires  that 
the  following  points  should  be  noticed  in  the 
Reports  : — 

(i.)  The  general  feeling  of  the  people  as 
regards  the  tax  of  1871-72. 

(2.)  How  the  tax  has  been  worked,  1.  e,, 
have  the  assessments  and  collections  proceed- 
ed smoothly,  or  has  there  been  much  opposi- 
tion or  much  complaint  ? 

(3.)  Each  Collector  should  record  his  opi- 
nion whether  his  district  has  been  fully  assess- 
ed, i\  €.,  whether  all  assessable  persons  have 
been  assessed,  and  whether  generally  the 
assessments  have  been  sufficient,  neither  too 
high  nor  too  low. 

(4.)  If  obtainable  without  delay,  the  num- 
ber  of  surcharges  made. 

(5.)  An  account  of  any  exceptional  cases 
of  hardship. 

(6.)  An  account  of  any  cases  of  oppression 
properly  so  called. 

(7.)  Any  remarks  on  any  other  points  which 
may  suggest  themselves. 


Income-tax  Work  under  Act  XII ,  ofiBji. 

No.  9. 

All  District  Officers  are  reqaesied  % 
report,  through  the  Commissioner,  caiegon- 
cally,  within  one  week  of  the  receipt  of  iHt 
Circulal  Order,  what  Incooie-tax  work  ud 
what  Statements  and  Retams  still  remain  to 
be  done  under  Act  XII.  of  1871,  aadvhs, 
if  any,  Establishment  is  required.  Hkt  are 
also  desired  personally  to  watch  the  proxies 
made  by  the  Income-tax  Establishmetif 
that  may  still  be  retained,  towards  the  cos- 
pleiion  of  the  work.  Unless  looked  aito 
properly,  temporary  Establishmeots  aem 
finish  work. 

Considering  the  light  nature  of  tbe  rati 
under  Act  XII.  of  1871,  the  Member  a 
charge  cannot  accept  as  satisfactoij  w/ 
excuse  for  arrears ;  and  unless  the  work  is 
quickly  finished,  and  the  Establishments som 
discharged,  he  will  be  obliged  to  bring  tiit 
officer  in  fault  to  the  notice  of  GovcramenL 


Income-tax'^Assessees  under  Act  Xll  ^i9fi» 

No.  10. 

District  Officers  are  requested  to  kb^ 
direct  to  the  Board  of  Revenue  a  Statcffioi 
showing,  for  each  Sub-Division  in  ibcir  Dis- 
tricts, the  number  of  assessees  under  Ad 
XII.  of  1871  with  incomes  of  B^  hooo  and 
upwards.  These  particulars  can  be  got  ai  once 
from  the  Registers,  and  no  Sub-Dlviaonal 
Officer  should  take  more  than  24  l»oors  to 
prepare  his  Return. 

In  Districts  where  the  assessment  wotk 
last  year  was  done  by  an  Assessor  wbollj  or 
in  part,  the  Return  should  show  sepaiatci/ 
the  number  of  assessees  with  incomes  over 
Rs.  1,0-^0  on  his  Register,  as  well  as  tbc 
numbers  on  the  Register  of  each  Sub-Divi- 
sional Officer  and  of  the  Sudder  Sab-UW- 
sional  Officer.  . 

Immediate  compliance  with  this  order  is 

requested. 


Court  Fees  ActSxception  of  Probates  ^f 
Wills  and  Letters  of  Administretm  retar- 
ing  to  Trust  Property » 

No.   II. 
The  following  Notification  of  tbc  Govts' 
ment  of  India  in  the  Financial  DcparttDtf^^ '' 
published  for  general  information. 
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ffo/ryicaJion  No.   2ijs»  ^^^^^  ^^^^  William, 
I  the  22nd  March  i8y2» 

\  The  Governor-General  in  Council  is  pleas- 
tbS  to  direct  that  the  provisions  of  Financial 
Notification  No.  2004,  dated  14th  July  1871 
raf  which  a  copy  is  hereto  appended),  shall 
Ipbve  retrospective  effect  from  the  ist  day  of 
"  >ril  1 870,  the  date  on  which  the  Court  Fees 
(Vll.  of  1870)  came  into  force. 


Hficaiion  No,  2004,  dated  Fort  William, 
the  14th  July  1871. 

-'In  exercise  of  the  power  vested  in  him  by 
lotion  35  of  the  Court  Fees  Act,  1870,  the 
IM^ernor-General  in   Council  is  pleased  to 
jkemit  in  the  whole  of  British  India  the  fees 
Ijjiiiurgeable  under  the  said  Act,  Schedule  I., 
!  Anlcle   2,  in  respect  of  probate  of  wills  or 
Ifttters  of  administration,  in  so  far  as  such 
r#ills  or  letters  of  administration  relate  to 
]pdperty  which  a  deceased  person  was  pos- 
tered of  or  entitled  to,  not  beneficially,  but 
as  ^trustee  for  any  other  person  or  persons. 
Provided  that  this  remission  shall  not  ex- 
tend to  cases   in   which   a  trustee  has  the 
power  of  appointing  or  otherwise  conferring 
a  beneficial  interest  in  the  trust  property. 


Salt  Seizures — Rewards, 
No.  12. 

The  following  should  be  added  as  Rule  7  A 
at  page  16  of  the  Salt  Manual : — 

Rewards  adjudged  under  the  two  preced- 
ing rules  should  not,  ordinarily,  exceed  the 
value  of  fines  and  proceeds  of  seizures  in  any 
One  case. 


Income-tax  Establishments  under  Act  XII. 

of  i8ji. 

No.  13. 

District  Officers  are  requested  to  report 
if  the  establishments,  entertained  under  the 
Income-tax  Act  (Xll.  of  1871),  have  been 
discharged  by  the  31st  March  1872.  If  the 
establishments  have  not  been  discharged,  a 
Statement  should  be  submitted  shewing  the 
strength  of  the  establishments  still  retained 
&fter  that  date,  and  entertained  now,  and 
the  period,  from  ist  May  1872,  for  which 
they  may  be  required.  Details  of  work 
remaining  to  be  done  should  be  given  in 
every  instance  in  which  establishments  are 
required  to  be  kept  on  after  receipt  of  this 
letter. 

/The  reply  to  this  should  be  submitted 
within  one  week  of  its  receipt. 


MAY  1872. 


V.  H.  ScHALCH,  Esq. 


Sales  of  Land  for  Realisation  of  Government 
Demands  realizable  as  Arrears  of  Revenue. 

No.  I. 

The  attention  of  Local  Officers  is  called 

ra^caseofMohunRam     ^P  }^^  ^»?^^  Court's 
Jha (Defendant)  vs.  Baboo     judgment  m  the  case 

^i.'*'.  '^V",^>"ff  *"«^  ^^^V?     mentioned  in  the  mar- 

(Plaintifis),  paee  21,  Vol.      _•      --.^-.^f«.j  «*  ^   «, 
XVII.,  WeekVRcporter.       ?»"»  ^^S?J}f^  ^}J'  ?   ' 

Vol.  XVII.,  Weekly 
Reporter,  wherein  it  has  been  laid  down  that, 
in  all  sales  held  by  the  Collector  for  the 
realization  of  Government  demands  realizable 
as  arrears  of  revenue,  the  procedure  laid 
down  in  Act  Vil.  of  1868  (B.  C.)  is  to  be 
followed. 

2,  Therefore,  where  a  fine  had  been 
imposed  for  non-attendance  of  proprietors 
betore  a  Deputy  Collector  for  the  purpose  of 
a  partition  under  Regulation  XIX  of  18 14, 
and  the  amount  had  been  ordered  to  be  paid 
on  a  given  day,  but  was  not  so  paid,  but 
tendered  subsequently,  it  was  held  that  the 
Collector  ought  not  to  have  sold  the  property 
of  the  defaulters,  but  should  have  received 
the  amount  tendered. 


Release  of  Persons  confined  for  Non-payment 
of  Government  Debt. 

No.  2. 

The  following  is  added  as  clause  lA, 
section  13,  Chapter  XL,  page  187,  Board's 
Rules  : — 

When  any  person  is  confined  in  the  Civil 
Jail  for  non-payment  of  a  debt  to  Govern- 
ment, the  sanction  of  the  Board  is  necessary 
to  his  release,  so  long  as  a  sum  exceeding 
Rs.  i,ooD  remains  due  from  him. 


Road'Cess  Act — Estates  coming  under  Settle- 

ment. 

.  No.  3. 

It  is  hereby  notified  for  general  informa- 
tion that  the  Board  of  Revenue  having 
referred  to  Government  the  question  whether, 
with  reference  to  the  Road  Cess  Act,  the 
additional  one  per  cent.,  under  clause  4,  sec- 
tion 8,  Chapter  XX.,  page  282  of  the  Board's 
Rules,  should  continue  to  be  levied  in  all 
estates  coming  under  settlement,  the  Govern- 
ment has  decided  that  the  e:ctra  one  per  cent. 
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should  be  retained  where  it  is  paid  unJer 
existing  engagements,  and  that  arrangements 
for  its  payment  at  future  setilcmenis  should 
continue  to  be  effected,  at  any  rate  until  the 
Road  Cess  Act  is  in  full  operatiotv. 


Coin — Legal  Tender, 

No.  4. 

The' latter  part  of  clause  lA  at  page  32 
of  the  Board's  Rules,  which  was  corrected  by 
Circular  Order  No.  6  of  December  1871,  is 
restored,  and  should  be  read  as  it  stood  in 
Circular  Order  No.  6  of  February  1871  :— 
•*  And  either  return  the  pieces  to  the  person 
tendering  the  coin,  or,  at  the  option  of  the 
latter,  receive  it  at  the  rate  of  Re.  i  per 
tolah." 

2.  The  following  is  added  as  clause  iG, 
at  page  32  :  "  One-founh  and  one-eighth  of  a 
rupee-coin  should  be  received  as  legal  lender 
for  the  corresponding  fractions  of  a  rupee  at 
their  nominal  value,  irrespective  of  the  dimi- 
nution in  their  weight  for  reasonable  wear 
and  tear,  provided  that  they  have  not  been 
clipped  or  filed,  or  defaced  or  diminished 
otherwise  than  by  use." 


Land  Acquisition  Act  (K,  of  iSyoj^Awards, 

No.  5. 

The  following  Rule  isadded  as  para.  19A 
of  the  instructions  for  the  administration  of 
the  Land  Acquisition  Act  (X.  of  1870)  :— 

19A.  Whenever  an  award  is  made  by  an 
Assistant  or  Deputy  Collector  empowered  to 
act  as  a  Collector  under  section  3  of  the  Act, 
it  must  receive  the  approval  and  confirmation 
of  the  Collector  of  the  district,  before  the  sum 
awarded  is  tendered  under  section  1 1  to  the 
persons  entitled  to  receive  it.  To  allow  time 
for  the  necessary  reference  to  the  Collector, 
an  Assistant  or  Deputy  Collector  engaged  in 
making  an  award  should,  after  making  the 
requisite  inquiries  under  section  11,  post- 
pone his  final  award  under  the  provisions 
of  section  12,  and  report  his  opinion  on  the 
case  to  the  Collector,  forwarding,  at  the  same 
time, all  documents  which  may  seem  necessary 
to  enable  that  officer  to  judge  of  the  propri- 
ety of  the  proposed  award.  On  receiving 
such  report,  the  Collector  will  pass  orders 
upon  it,  which  orders  will  be  final.  The 
completion  report  of  every  case  under  the 
Act,  and  every  progress  report,  when  such 
reports  are  submitted,  must  be  subscribed 
with  a  certificate  signed  by  the  Collector, 
that  the  prices  awarded  are  not  in  excess  of 
those  for  which  similar  lands  are  actually 


sold  in  the  same  parts  of  the  disirict,  or, 
in  case  the  Collector-  saonld  be  aoable 
to  find  evidence  of  the  circumstances  of 
actual  sales,  that  the  prices  awarded  ai^ 
not  greater  than  those  which  similar  Uads 
in  the  same  parts  of  the  district  might  be 
reasonably  expected  to  command.  Waea 
the  lands  to  be  occupied  are  CDnsidifdble  im 
extent,  the  Collector  may,  after  confirsnin*  a 
few  initial  awards,  auihorizs  the  adj>pdoa  w 
the  same  rates  in  regard  to  similar  land^  to 
be  subsequently  occupied  under  the  sase* 
declaration.  Jn  such  cases  the  oScer  en- 
gaged in  making  the  awards  may  tends 
compensation  at  the  rales  so  fixed  wiihDat 
further  reference,  merely  •  certifying  wiu 
each  progress  report  that  no  compensaiaQ 
has  been  tendered  by  him,  except  aader  sanc- 
tion of  the  Collector,  either  express  or  coi- 
structive,  as  above  prescribed.  It  will  be  the 
duly  of  the  Commissioner  in  forwarding  tie 
progress  reports  to  ihe  Board  to  record  ha 
opinion  in  respect  to  the  suitability  or  other- 
wise* of  the  awards  shown  in  them. 


Business  Return  No,  VIII. — Notices  of 
Enhancement  and  Relinquishment. 

No.  6. 

In  preparing  the  Business  Return  Xo.  VllL 
District  Officers  should  include  "  notices  of 
enhancement  and  relinquishment  '*  served  by 
orders  of  the   Collector    under  sections  14 
and  20,  Act  VIII.  (B.C.)  of  1869,  under  head- 
ing 4  of  the  revised  form  of  that  return. 


A.  Money,  Esq.,  c.b. 


Income-tax—Monthly,  Half-yearly,    and 
Annual  Returns. 

No.  7. 

Thk  monthly  return,  prescribed  in  para.  9 
of  the  rules  issued  by  the  Lieutenani- 
Governor  of  Bengal  for  the  guidance  of  all 
officers  engaged  in  carrying  oui  the  provisions 
of  Act  VIII.  of  1872,  will  bear  the  number 
VIA.   on    the    Board's    list    of   periodical 

returns. 

The  half-yearly  returns  required  by  the 
Government  of  India  (Returns  Nos.  i,  2, 
and  3,  in  the  Financial  Resolution  No.  2887, 
dated  19th  April  1S72)  will  bear  the  nam- 
bers  XXIII-A.,  XXIII-B.,  and  XXIII-C,  re- 
spectively, on  the  Board^s  list. 

The  annual  return  required  by  the  Govern- 
ment of  India  (Return  No.  4  tn  the  Resolu- 
tion above  quoted)  will  take  the  place  of  the 
present  Income-tax  Return  No*  XLIIi.  in 
the  periodical  return  list. 
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No.  8. 

^ircular  Order  No,  8  for  April  iSjj-^Reports, 

RxFERRiNG  to  Circular  Order  No.  8  for 
kpril  1872,  District  Officers  are  requested'  to 
;  the  reports  therein  called  for  through. 
Commissioner  of  their  Division,  who  will 
them  with  his  own  report  to  the 
Bomrd; 


No.  9. 

Income  Tax — Assessment  upon  Income  derived 
from  Profits  of  Land, 

Under  the  orders  of  Government,  the 
fbllowing  rule  is  issued  for  the  guidance  of 
officers  engaged  in  assessments  of  Income- 
UUL  under  Act  VIII.  of  1872  : — 

If  any  person,  whose  income  is  derived 
fiom  the  profits  of  land  alone,  shall  object  to 
the  assessment  made  upon  him,  and  shall 
prove  that  he  is  ia  farmer  or  under-tenant  of 
laods  paying  less  than  Rs.  1,000  as  rent  to 
landlords,  and  that  he  has  no  permanent 
rights,  bat  is  a  mere  tenant,  such  person 
shall  be  exempted  from  income-tax. 


No.  10. 


Distilleries — Use  of  Hydrometer. 

Add  the  following  as  clause  29 A,  sec- 
tion 1 1,  Chapter  v.,  page  68,  Board's  Rules : — 

29A. — In  using  the  hydrometer,,  special 
care  should  be  taken  that  no  saccharine 
matter  is  introduced  into  the  liquor  after  it 
has  been  drawn  from  the  still,  and  before  it 
is  tested.  This  is  sometimes  done  by  allow- 
ing the  liquor  to  trickle  over  a  little  bag  into 
the  vessel  which  receives  it  for  testing.  The 
effect  of  the  addition  of  sugar,  or  other 
soluble  matter  to  spirit,  is  to  heighten  the 
specific  gravityf  and  to  weaken  its  strength, 
thereby  entailing  loss  of  revenue. 


JUNE  1872. 


V.  H.  ScHALCH,  Esq. 

Estates  under  the  Court  of  Wards^'^ niform 
System  of  making  Disbursements* 

No,  I. 

Tm«  following  Rules  have  been  inserted  as 
dftoses  16  to  19,  section  i>  p«  341,  Board's 
Roles;  pvai.  14  has*  been  oanoelled;  the 

Ybl.  XVIII, 


present  para.   15   has  been  made  para,  14, 
and  para.  1 6  para.  1 5  : — 

16.  To  secure  uniformity  in  the  system 
of  making  disbursements  on  account  of 
estates  under  the  Court  of  Wards,  the  follow- 
ing procedure  must  in  future  be  followed  : — 

An  annual  budget  in  sufficient  detail  to 
admit  of  proper  check,  and  based  on  the 
actual  expenditure  of  previous  years,  will  be 
prepared  and  submitted  for  the  sanction  of 
the  Court  of  Wards.  Items  entered  in  this 
budget  will  belong  to  one  of  these  three 
classes: — 

I.  Current  and  cpntinuous  expensesi 
which  have  been  sanctioned  once  for  all  (as 
establishments  and  their  contingencies). 

II.  Cost  of  special  projects  and  measures, 
for  execution  of  which  final  executive  sanc- 
tion has  been  obtained  independently  of  the 
budget-estimate. 

III.  Projects^  which  it  is  proposed  to 
carry  out  during  the  year,  which  have  no9 
yet  been  formally  sanctioned. 

17.  All  items  of  the  third  class;  and  all" 
increases  in  items  of  the  first  class,  should  be 
succinctly  explained ;  and  if  they  are  general 
ly  approved,  the  provision  for  carrying  them 
out*  will  be  admitted  into  the  budget*estimate 
provisionally,  it  being  distinctly  understood 
that  no  expenditure  may  be  incurred  on.  such 
items  until  a  formal  executive  sanction, 
irrespective  of,  and  distinct  from,  the  general 
approval  which  is  conveyed  by  passing:  the 
item  in  the  budget-estimates,  shall  have  been 
obtained  from  competent  authority  for  enter«-' 
tainment  of  the  increased  establishment,  or 
for  execution  of  the  work. 

18.  Monthly  bills  supported  by  vouchers 
will  be  submitted  to  the  Collector  for  audit, 
<ihat  officer,  and  not  the  Commissioner,  being 
the  auditing  officer  by  law;  but  the  budget* 
estimates  must  receive  the  sanction  of  the 
Commissioner,  and  an  account  current  will 
also  be  submitted  at  the  end  of  every  month 
to  that  officer  for  his  information  and 
approval. 

19.  Disbursements  in  accordance  with 
these  Rules  can  be  made  by  the  manager 
from  the  proceeds  at  his  disposal,  the  balance 
of  the  proceeds  being  remitted  to  the  Col- 
lector's treasury. 

Procedure  when  Estate  of  Male  Minor  is  first 
brought  under  the  Uouft  of  Wards. 

No.  2. 

Thk  following  has  been  added  to  the' 
Board's  Rules  as  clause  lA)  section  3, 
page  341 :— 
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When  the  estate  of  a  male  minor  is  first 
brought  under  the  Court  of  Wards,  a  state- 
ment should  be  submitted  to  the  Board, 
showing  as  accurately  as  possible  all  fixed 
annual  charges  against  the  estate,  the  amount 
oi  debt,  <&c. 

The  Board  will  thus  be  enabled  to  fix  the 
amount  that  is  to  be  considered  as  the  net 
income  of  the  estate,  and  thereby  to  deter- 
mine whether  the  ward  should  be  sent  to  the 
Institution.  They  will  thus  also  have  the 
data  for  calculating  the  proportion  of  the, 
general  expenses  of  the  Institution  to  be 
borne  by  each  ward  after  his  admission, 


Expenses  other  than  for  Education  of  Minor, 

No.  3. 

The  following  is  added  as  Rule  38C  at 
page  349,  Board's  Rules  : — 

Whenever  the  Director  proposes  incurring 
expenditure  on  account  of  any  minor  in  the 
Ward's  Institution,  other  than  such  as  may 
be  absolutely  necessary  for  his  education, 
that  is  to  say,  when  he  proposes  to  allow 
riding  horses,  drawing  lessons,  and  other 
such  Indulgences,  it  is  his  duty  to  refer  the 
subject  to  the  Board  of  Revenue,  who  will 
consult  the  Commissioner  of  the  Division 
in  which  the  ward's  estate  is  situated  on 
his  proposal,  and  will  decide  whether  the 
estate  of  the  ward  concerned  can  afford  the 
expense. 


suttahs  referred  to  above,  circalate  m 

Lower  Provinces  as  negotiable 

and  without  the  payment  of  stamp-duty 

transfer. 

3.  An  immediate  report  on  the 
should  be  forwarded  by  each  District 
to  the  Commissioner  of  the  Divisaoo, 
will  submit  his  own  complete  report  as 
as  he  has  received  replies  from  all 
trict  Officers. 


the 


D&. 


A,  Money,  Esq.,  c.jb. 


CottonCultivation — WhetherSuttahs are  tranS' 
ferable  without  Payment  of  Stamp  Duty. 

No.  4. 

A  CLASS  of  documents  exists  in  the  Pro- 
vince of  Berar,  known  by  the  name  of  sut- 
tahs, which  are  generally  executed  by  culti- 
vators to  deliver  their  cotton  produce ;  and  a 
question  has  now  arisen  whether  these  suttahs 
are  transferable  without  the  payment  of 
stamp-duty. 

2.  In  connection  with  this  question,  in- 
formation is  required  by  the  Government  of 
India  as  to  whether  the  definition'of  "  Nego- 
tiable Instruments,"  in  section  2  of  the  Gene- 
ral Stamp  Act  XVIII.  of  1869,  ^s  anywhere 
held  to  include  any  document,  besides  Bills 
of  Exchange,  Promissory  Notes,  and  Cheques; 
and  also,  whether  any  documents,  like  the 


Income' Tax — Final  Return  under  Act  XVI. 

of  i8jo. 

No.  5. 

District  Officers  are  requested  to  sobmit 
a  final  return  under  Act  XVL  of  1870  in  the 
form  of  Return  No.  43,  showing  the  fisai 
assessments  after  objection  and  appeal  froiD 
the  beginning  of  the  operations  mider  tk 
Act  till  the  close  of  the  accoants.  Smas 
which  were  outstanding  as  a  balance  00  the 
31st  March  1872,  and  which  have  been  struck 
off  as  unrealizable,  should  not  be  included  in 
the  final  return  now  called  for. 


Income'Tax — Progress  Return  under  Art  VIII. 

of  1872, 

No.  6. 

District  Officers  are  reminded  that  tbeii 
Statement  No.  i  called  for  in  para.  3  of  the 
Income-Tax  Rules  just  issued,  should  be  now 
submitted  at  the  earliest  possible  date. 

2.  Hitherto  the  Member  in  charge  has 
trusted  in  matters  of  income-tax  to  Commis- 
sioners to  supervise  Collectors,  and  to  Col- 
lectors to  supervise  Sub-Divisional  Officers. 
The  experience  of  the  last  two  years  has, 
however,  proved  that,  while  in  some  cases* 
the  supervision  has  been  full  and  sufficient, 
in  others  there  has  been  little  or  none.  Mr. 
Money  has  determined,  therefore,  for  the 
current  year  to  exercise,  from  the  Board's 
office,  a  more  complete  control  over  every 
officer  in  charge  of  income-tax  duties.  He 
desires  that  the  following  statement  may 
be  submitted  without  fail,  on  the  1 8th  of 
every  month,  direct  to  the  Board,  at  the  same 
time  as  the  monthly  return  prescribed  under 
Rule  9.  A  copy  of  this  statement  should 
also  accompany  the  monthly  return  sent  to 
the  Commissioner : — 

Statement  showing  Progress  of  Worit  tinder 
Act  VIII,  of  i8'j2  in  each  Sub-Dimsion. 

Column  I. — Name  of  each  sub -di vision  (]&• 
eluding,  of  course,  sudder  su!>-division}. 

b 


»S^a.] 


Revenue 


I 


THE  WXXKLY  REPORTER. 


Circulars. 


13 


C^luma  2. — Total  number  of  persons  as- 

^sable  as  per  Column  4  of  Statement  No.  i 

3  of  Rales  issued   for  working  Act 

of  1872). 

^  Column  3. — Number  who  paid  their  tax 

l^bin  the  month  allowed  by  notice  under 

«le  3. 

CJolumn  4. — Number  of  notices  under  sec- 
27  of  the  Act  issued  up  to  the  end  of 
t  month. 

Column  5. — Number  of  notices  issued  this 
on£h. 

Column  6. — Total  number  of  notices  issued . 

Column  7. — Number  who  have  paid  after 
notice  up  to  the  end  of  last  month. 

Column  S.^r-Number  who  have  paid  after 
VROtice  during  the  month. 

Column  9. — Total  of  Columns  3,  7,  and  8. 

The  Superintendent  of  Stationery  will  be 
directed  to  supply  fifty  copies  of  the  form  of 
statement  to  each  District  Officer,  and  any 
farther  quantity  wanted  should  be  obtained 
on  indent.  The  non-receipt  of  the  forms, 
however,  is  in  no  case  to  be  held  as  a  reason 
for  non-submission  of  the  statement,  which 
mast  punctually  be  forwarded  to  the  Board's 
office  on  or  before  the  18th.  On  receipt  of 
this  Circular  Order,  each  Collector  should 
send  a  copy  of  the  statement  to  each  sub- 
division, enjoining  punctual  submission  to 
himself  at  the  beginning  of  each  month.  It 
will  be  understood  that  the  submission  of 
these  statements  in  no  way  relieves  Commis- 
sioners or  Collectors  of  their  responsibilities 
of  supervision. 


Income'Tax — Commencement  of  Act  VIII. 

of  i8y2. 

No.  7. 

Thk  attention  of  District  Officers  is  drawn 
to  paras.  10  and  12  of  the  Financial  Resolu- 
tion No.  2887,  dated  19th  April  1872,  and 
to  section  i,  clause  3  of  Act  VIII.  of 
1872,  which  declares  that  the  Act  shall  be 
deemed  to  have  come  into  force  on  the  first 
day  of  April  1872.  Accordingly  income-tax 
is  payable  on  all  salaries,  annuities,  and  pen- 
sions, as  well  as  on  instalments  of  interest  on 
Government  securities  which  became  due  on 
or  after  ist  April  1872,  and  in  case  any  such 
salaries,  annuities,  pensions,  or  instalments  of 
interest  have  already  been  disbursed  without 
deduction  of  income-tax,  care  should  be 
taken  to  have  the  proper  deductions  made 
according  to  the  provisions  of  the  law  at 
some  subsequent  time  of  payment. 


Rules  for  Supply  and  Retail  Sale  of  Court*fee 

Stamps , 

No.  8. 

The  following  Rules  under  section  27, 
Act  VII.  of  1870,  for  the  supply  and  retail 
sale  of  Court-fee  stamps,  have  been  approved 
by  the  Government  of  India,  as  already  inti- 
mated in  the  separate  orders  issued  to  \ht 
Commissioners  of  Divisions,  and  are  now 
published  for  general  information  : — 

I  .*  "  The  use  of  adhesive  Court-fee  stamps, 
for  all  fees  required  to  be  paid  under 
the  Court  Fees  Act  (VII.  of  1870),  having 

been  permitted  from 
^  *  Date  will  be  filled  the  *  ,  Collectors  and 
in  hereafter.  Treasury    officers    are 

enjoined  to  carry  out  the  following  Rules  for 
the  supply  and  retail  sale  of  the  said  stamps. 

2.  ''  Indents  shall  be  made  on  the  Superin- 
tendent of  Stamps  under  the  Rules  now  in 
force,  and  contained  in  Chapter  XXI.  of  the 
Board's  Rules,  section  i. 

3.  "On  the  receipt  of  a  supply,  the 
officer  in  charge  of  stamps  shall,  with  his 
own  hands,  open  and  himself  count  every 
stamp  of  the  value  of  4  annas  and  upwards, 
so  that  any  deficiency  may  be  at  once 
detected.  Adhesive  stamps  being  supplied  in 
sheets,  each  containing  a  number  of  stamps, 
the  receiving  officer  must,  for  his  own  secu- 
rity, see  that  each  sheet  contains  the  full 
number.  Stamps  of  the  value  of  less  than 
4  annas  should  be  counted  also  in  the  presence 
of  the  receiving  officer.  They  are  then  to  be 
compared  with  the  invoice,  and  a  receipt  for- 
warded by  the  first  post  to  the  dep6t  whence 
they  were  received. 

4.  "  All  other  Rules  now  prescribed  for 
the  receipt  and  custody  of  stamps  shall  be 
applicable  to  adhesive  Court-fee  stamps. 

5.  "These  stamps  shall  be  issued  from 
the  store  under  double  locks,  under  the 
Rules  contained  in  section  3  of  the  Chapter 
of  the  Board's  Rules  above  quoted. 

6.  "  Stamps  of  any  value,  and  in  any 
quantity,  are,  at  all  times,  to  be  sold  at  dis- 
trict head-quarters  by  the  Treasurer  of  the 
Collector's  office,  or,  where  there  is  no 
Treasurer,  by  the  Stamp  Darogah ;  and  at 
sub-divisions,  by  the  Nazir,  to  any  one  re- 
quiring them,  on  payment  of  the  full  value 
of  the  stamps  in  cash. 

7.  "The  presiding  officer  of  any  Court, 
where  adhesive  Court-fee  stamps  are  used, 
shall,  in  the  exercise  of  his  discretion,  be 
competent  to  issue  a  certificate  for  the  re- 
newal, free  of  charge,  of  the  stamp  or  stamps 
on  any  document.  In  cases  when  the  re-writimg 
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of  6Hch  documenis  has,  through  inadveit-  i 
ence  or  accident,  been,  in  his  opinion,  ren- 1 
dered  necessary  ;  or  where,  after  being  duly 
Btampedt  andlhe  stamps  cancelled,  it  is  found 
that  the  reason  for  presenting  it  to,  or  filing 
it  in,  the  Court,  has  ceased  to  exist.  Such 
certificates  shall  be  sufficient  authority  to  the 
Collector  or  officer  in  charge  of  a  sub-divi- 
sion, as  the  case  may  be,  to  issue  to  the 
holder  of  .the  certificate  other  stamps  of  the 
value  specified  in  the  certificate,  on  delivery 
of  the  stamps  which  have  been  rendered 
useless. 

"  In  Calcutta,  stamps  shall  be  sold  by 
salaried  vendors,  to  be  appointed  by  the 
Board  of  Revenue." 

2nd, — The  date  on  which  these  Rules  are 
to  come  into  effect  will,  hereafter,  be  made 
knowjn  by  Notification  in  the  Gazette,  when 
all  necessary  arrangements  are  reported  to 
be  complete. 


V.  H.  ScHALCH,  Esq. 


Erratum. 

The  oi/ensk  opposite  the  Annual  Return 
of  Irrigation  Statistics,  re/erred  to  in 
Circular  Order  No,  2  of  September  i8yi, 
should  be  expunged. 


Settlements  of  Land  Revenue, 
No.  9. 

In  connection  with  the  present  system  of 
conductmg  the  seulemcnts  of  land  revenue 
in  the  I/jwer  Provinces,  the  Government 
have  approved  of  the  following  amendments 
being  made  in  Chapter  XX.  of  the  Board's 
Rules : — 

/J/.— Add  a  column,  headed  "  Nature  of 
tenure  under  which  land  is  held,"  after  the 
last  column,  in  each  of  the  forms  Nos.  2  to  7 
and  after  column  8  in  form  No.  8. 

2nd.—Yox  the  fourth  heading  of  form 
No.  19,  substitute :  "  Persons  capable  of  be- 
ing  admitted  to  settlement  under  each  of 
the  modes  of  settlement  prescribed  in  Gov- 
ernment  Order  No.  3156,  of  21st  August 
r87i,  with  full  explanation  of  their  rights 
and  position,  and  of  the  reason  for  the 
selection  of  the  mode  of  settlement  pro- 
"  posed  to  be  adopted."  ,   ^ 

i  J!^f  T;:^!^^  reference  to  the  eleventh  head- 
">g  of  the  Araeen's  report,  Form  No.  10,  add 


a  column  in  Form  No.  19,  thus: 
'*  ment  Officer  to  make  a  clear  and 
"  statement  of  the  rights  claimed  bj  esdh 
"class  of  tenants  in  the  estate,  ^asd  io«Ik 
"extent  such  claims  have  been  admitted, 
"  with  an  expression  of  his  opinioia  in  ie»> 
"  pect  to  the  mode  of  settlement  which  slio^ 
"  be  adopted,  and  his  reasons  ^orihstopiaiaa 
"  in  full." 

4th. — For  clause  3,  section  9 
"When  all  the  subordinale  ai 
"  have  been  completed,  the  settling 
"  should  procure  the  attendance  of  the  p»tr 
"  entitled  to  settlement,  and  call  npon  1^  10 
"  sign  the  kubooleut^  or  state  in  wiitiai^  hB 
"  objections.  These  objections,  if  anr,  Bmst 
"  receive  consideration,  and '  be  obviated  if 
"  practicable ;  but  should  they  be  such  as  aie 
"not  entitled  to  attention,  the  reasons  for 
"  rejecting  them,  and  otherwise  disposing  of 
"  the  estate,  should  be  recorded  " 

5M. — Add  to  the  above  section 
3A  :  "  When  it  is  found  necessary,  in 
"sequence  of  the  recusance  of  the  party 
"  entitled  to  settlement,  to  engage  «?di 
''  parties  for  the  payment  of  the 
"  revenue,  the  preference  should  be 
"  (ist)  to  a  farming  settlement  with 
"  more  of  the  head  ryots  on  the  esiate ;  (^aS) 
"  to  khas  management ;  (3rd)  to  a  faimisg 
"  lease  to  an  outsider." 

6M.— Clause  5  in  the  above  section  should 
be  corrected  thus :  "  In  effecting  the  aettle- 
"  ment  of  alluvial  land  with  the  prt^ietor  of 
"  a  temporarily  settled  estate  (see  Act  XXXi. 
"of  1858),  the  settling  officer  should,  with 
"  his  consent  and  with  the  consent  of  the 
"  Board  of  Revenue,  incorporate  the  assess- 
"  ment  of  the  increment  with  that  of  the 
"  parent  estate,  taking  one  revised  engage- 
"  ment  for  the  amalgamated  revenue  c^  the 
"  whole  as  an  integral  estate.  If  the  parent 
"  estate  be  permanently  settled,  or  if.  in  the 
"  case  of  a  temporarily  settled  estate,  -eilfaer 
"the  proprietor  or  the  Board  decline  to  as- 
"  sent  to  the  course  above  prescribed,  the  in- 
"  crement  must  be  assessed  as  a  distinct  estate 
"  and  be  henceforward  held  separately  liable 
"  for  the  revenue  assessed  upon  it." 

7/A. — Omit  clauses  3  and  5,  section  10, 
adding  the  words  "  or  on  expiry  of  the  lease  " 
after  the  word  "  lessee  *'  in  the  second  line  of 
clause  4,  which  will  be  numbered  clause  3. 

<yM.— The  first  sentence  in  clause  i,  eeo* 
tion  1 2,  should  be  altered  to  conespond  with 
the  recent  orders  thus :  "  The  record  afevefy 
"  settlement  should  be  forwarded -as  soon  as 
"  it  is  completed  through  the  Commiasioiier^ 
"Office  to   the   Board,  and    with    it  must 
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^variably  he  fiubmitted  by  the  officer  mak- 
_  the -seulenoent,  a  report  in  English  in 
Nh^ic  Form  in  Appendix  No.  19,  and  an 
!!^'«&bstract  of  the  information  contained  in  the 
P  settlement-proceedings  in  Form  No.  20.'' 


A.  MoK&Y,  Esq.,  c.b. 


Salt  Sales, 

No.  lo. 


JLt  is  believed  that  Sub-Divisional  Officers 
DistricU  within  the  Saliferous  tracts  are 
t  kept  sufficiently  informed  of  the  state  of 
U  sales  within  their  jurisdiction.  The 
Ihly  sale  returns  furnished  by  salt  ven- 
will  henceforth  be  submitted  by  them  to 
1(he  Sub-Divisional  Officer,  who,  alter  ex- 
vmination,  will  forward  them,  with  his  re-* 
marks,  to  the  Collector. 

Rule  XL.  of  the  Salt  Manual  is,  therefore, 
amended  as  follows : — 

For  "  Collector  of  the  District ''  read  "  Sub- 
Divisional  Officer  within  whose  jurisdiction 
he  resides." 

After    "  Abkaree  Darogah  **    read    ''  for 
transmission  to  the  SubrDiviramal  Officer." 
At  the  end  of  the  Rule,  add  ''  The  Sub- 
Divisional  Officer  will. forward  the  returns  to 
tbe  Collector  with  his  remarks." 


ment  is  liable  to  be   defrauded  in  many 
ways.     By  connivance   with  the  Distillery 
Establishment,  the  holder  of  a  pass  often 
takes  out  from  the  Distillery  more  spirits 
than  are  covered  by  the  pass,  as  well  as 
spirits  of.a  higher  strength  than  that  at  which 
the  duty  paid  by  him  was  calculated.  AgaiUr 
an  old  pass  may  be  used  with  the   date 
altered,  to  protect  a  fresh  supply  of  spirite. 
The  most  common  form  of  fraud. is  the  taking 
of  liquor  from  the  Distillery  without  pay- 
ment of  duty,  Jjie  Distillery  Darogah  being 
paid  for  his  connivance.     Sometimes   the 
Darogah  alone  is  concerned  in  the  fraud, 
which  consists  in  not  crediting  to  Govern- 
ment sums  received  as  duty.. 

4.  No  detailed  rules  for  the  check  of  these 
malpractices  have  ever  yet  been  published. 
Attention  has  been  called  to  the  examination 
of  statements,  but  no  amount  of  such  examina- 
tion will  avail  to  prevent  practices  as  above 
defined. 

5.  Before  issuing  rules,  the  Member  in 
charge  would  wish  to  be  favored  with  the 
opinion  of  each  Commissioner  and  Collector 
as  to  the  best  checks. 


Super7*ision  of  Distillery  Establishments, 

No.   II. 

Thb  attention  of  all  officers  engaged  in 
supervising  the  working  of  the  Sudder  Dis- 
tillery System  is  called  to  the  necessity  for 
constant  watchfulness  on  their  part  over  the 
proceedings  of  Distillery  Establishment. 

2.  A  Sub-Divisional  Officer,  finding  lately 
ibat  the  daily  sales  at  a  Distillery  were 
smaller  than  at  the  same  period  of  tbe  pre- 
•  ceding  year,  watched  those  who  removed 
spirits  under  pass,  and  stopping  by  hazard 
a  man  carrying  spirits  which  the  pass  showed 
to  have  paid  3  annas  per  .gallon,  had  it  at 
once  again  tested  by  uhe  same  Distillery 
Officer  who  had  passed  it,  and  found  it  to  be 
of  .a.  strength  which  should  have  paid  duty 
at  9  annas  per  gallon. 

.^  Theie  is  no  doubt  that  similar  frauds 
8SB  iBonstaatly  executed  with  success,  and 
active  vigilance  can  alone  detect  them. 
Under  tbe  Sudder  Distillery  System,  Oovem- 


JULY  1872. 
V.  H.  ScHALCH,  'Esq. 

Recovery  of  Arrears  of  Rents  from  Ryots  not 
holding  transferable  Temires  in  Government 
Khas  Afehals, 

I 

No.  I. 

From  reports  which  have  been  received, 
h  appears  that  arrears  of  rents  .from  ryots 
not  holding  transferable  tenures  in  Govern* 
ment  khas  mehals  have  hitherto  been  realized 
either  by  the  enforcement  of  the  old  sum- 
mary procedure  under  section  35,  .Regulation 
VII.  of  i799i  although  that  procedure  has 
been  repealed  by  Act  VII.  (B.  C.)  of  1868, 
or  by  applying  the  certificate* procedure  of 
Act  VIi;  (B.  C.)  of  1868,  which  can  be 
enforced  for  the  recovery  of  arrears  of  rent 
from  the  holders  of  transferable  tenures  only 
(see  definition  of  "  Tenure "  in  section  .1 
of  the  Act).  District  Officers  should  clearly 
understand  that  arrears  due  from  ryots  not 
holding  transferable  tenures  must  be  sued 
for  in  the  Civil  Court,  or  recovered  by 
process  of  distraint,  either  under  Act  X.  of 
1859,  or  Act  VIII.  (B.  C.)  of  1869,  which- 
ever  may  be  in  force  in  the  district. 
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Education,  &c.t  of  Male  Minors. 

No.  2. 

For  the  year  1872-73,  and  for  the  future, 
Commissioners  are  requested  to  submit,  at 
the  end  of  each  financial  year,  particulars 
regarding  the  education,  <S:c.,  of  male  minors 
in  their  Divisions  in  the  form  prescribed 
below.  The  Member  in  charge  particularly 
requests  ihzt  full  information  may  be  given 
in  the  last  column — 


o\ 

Arrangements 
made  for  his 
Education. 

• 

CO 

Net  Collection 
from  the  Es- 
tate    during 
the  past  year. 

r>. 

Caste. 

\o 

Religion. 

to 

Place  of  Resi- 
dence. 

'^ 

Age  of  Ward. 

CO 

Name  of  Ward. 

N 

District. 

M 

Division. 

Alteration  in  page  121  of  the  Board's  Rules. 

No.  3. 

As  Return  No.  XXXVI.  is  not  now  sub- 
mitted to  the  Board,  the  word  *'  Commis- 
sioner "  should  be  substituted  for  **  Boafd  "  in 
line  5,  clause  7B,  section  6,  Chapter  VI., 
page  121  of  the  Board*s  rules. 


Caution  to  Revenue  Officers  against  takiwtg'over 
Under-tenures  or  Farms  ofPersonswk^Pr^' 
pertyhas  been  declared  under  section  i^Code 
of  Criminal  Procedure,  to  be  at  the  Dispossl 

of  Government, 

No.  4. 

All  Local  Revenue  Officers  are  herebr 
cautioned  against  taking  over  oa  beiolf  of 
Government  under-tenures  or  farms  of  persoas 
whose  property  has  been  declared  nnder  sec> 
tion  184  of  the  Code  of  Criminal  Procednre 
to  be  at  the  disposal  of  Government,  vitfaoar 
first  satisfying  themselves  whether  the  uader- 
tenure  or  farm  is  likely  to  result  in  a  kss  to 
Government.  An  instance  recently  occsred 
in  which  the  Government  had  not  o&hrto 
pay  to  the  landlord  a  sum  of  money  consider- 
ably  in  excess  of  the  rents  collected,  but  wi^ 
also  sued  by  one  of  the  co-sharers  io  the 
tenure  for  a  refund  of  his  share  of  the  amosat 
advanced  as  zurpeshgi. 


A.  Money,  Esq  ,  c.b. 

Income  Tax — Retention  of  Establish meBts 
under  Act  XII,  of  i8yj. 

No.  5. 

Casis  having  occurred  in  which  the  in- 
come-tax establishments,  sanctioned  under 
Act  XII.  of  1 87 1,  have  been  retained  bercmd 
the  period  for  which  they  were  sanaiooed, 
all  officers  engaged  in  carrying  oat  the  provi« 
sions  of  Act  VIII.  of  1872  are  informed  that 
no  retention  of  the  establishments,  sanctioned 
under  the  latter  Act,  will  be  sdlowed,  or 
excess  salaries  afterwards  sanctioned,  anle^ 
at  least  a  month's  previous  notice  has  been 
given  for  the  Board's  approval. 


Attention  called  to  paragraph  j  of  Lieutenant- 
Governor's  Rules  under  Act  Vfll.  of  i8j2. 

No.  6. 

The  immediate  attention  of  District  Officers 
is  drawn  to  paragraph  3  of   the  Rales  issued 
by  the  Lieutenant-Governor  of  Bengal  for  the 
guidance  of  all  officers  engaged  in  carrying  out 
the  provisions  of  Act  VIII.  of  1872.     The 
month  for  which  notice  was  to  be  given  has 
now  expired,  or  nearly  expired,  in  every  dis- 
trict, and  the  statement  No.  2  there  called 
for  should  be  at  once  sent  up  through  the 
Commissioner.    Commissioners  should  see 
that  no  delay  is  allowed  to  occur  in  their 
office,  and  that  the  Statements  are  forwarded 
to  the  Member  in  charge  as  soon  as  they 
are  received  by  them. 
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V.  H.  ScHALCH,  Esq. 


Alterations  in  Board's  Rules t  p,  J46, 

No.  I. 

The  following  alterations  have  been  made 
fm  clause  1,  section  6,  page  346,  Board's 
Holes ; — 

In  the  4th  and  5th  lines,  the  words  **  Ab* 

stracts  (No.  XXXII.)  of  all  Returns  No. 

XXXI.  for  "  have  been  struck  out,  and  the 

words  ^*  a  list  of "  substituted  in  their  place. 

The  words  "  with   the  first  Return   No. 

XXXI.  "  have  also  been  added  after  the  last 

^word  in  the  last  line  of  the  rule. 


Scale  of  Maximum  Charges  for  effecting 

Bntwarras,    . 

No.  2. 

The  attention  of  all  Revenue  Officers  is 
specially  requested  to  the  following  scale  of 
maximum  charges  to  be  allowed  in  future  for 
effecting  Bntwarras : — 

On         200  Acres,  @  36   Rs.  per  100  Acres. 

From,   200  to  300    „       „    30 


Alterations  in  Margin  of  Board* s  Rulesj  p,  194, 

No.  4. 

The  following  alterations  should  be  made 
in  the  margin  of  clause  7,  section  4,  Chap- 
ter XII.,  page  194  of  the  Board's  Rules : — 

For  Regulation  X.  of  1793,  Act  II.  of 
1855,  ActX.  of  1862,  and  Act  XVIII.  of 
1865,  substitute  respectively  Act  IV.  (B.  C.) 
of  1870,  Act  I.  of  1872,  Act  XVIII.  of  1869, 
and  Act  VII.  of  1870. 

Expunge  Act  X.  of  1859  and  Act  VI. 
(B.  C.)of  1862. 
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».  300    II    500         II  ! 

In  excess  of     500    „ 

The  rates  now  laid  down  include  cost  of 
Amin's  establishment,  stationery,  and  miscel- 
laneous expenses ;  but  in  every  case  the  Col- 
lector should,  before  recommending  a  But- 
w^rra-establishment  for  sanction,  make  care- 
ful inquiries  from  the  applicants  in  respect 
to  the  condition  and  position  of  the  lands, 
and  after  considering  all  the  circumstances, 
especially  in  relation  to  the  value  of  the 
estate  and  its  Government  revenue,  propose 
the  smallest  establishment  with  which  he 
thinks  the  work  can  be  effectually  performed. 
It  will  be  the  Commissioner's  duty  carefully 
to  check  and  revise  the  Collector's  applica- 
tions, and  return  them  for  further  report 
when  necessary. 


Column  for  "  Road  Cess  '*   to  be  omitted  when 
landst  the  proberty  of  Government^  is  to  he 
sold  revenue^/ree',    Ru  ling  applies  to  Column, 
for  *'  Revenue  assessed,** 

No.  5. 

It  has  been  noticed  that  the  advertise- 
ments for  the  sale  of  the  Governihent  pro- 
prietary right  of  lands,  which  have  recently 
appeared  in  the  Government  Gazette,  contain 
a  column  blank  for  '*  Road  Cess.''  As  this 
blank  column  is  liable  tcr  misconstruction, 
the  Member  in  charge  requestis  that,  when 
land,  the  property  of  Government,  is  to  be 
sold  revenue-free,  and  the  one  per  cent, 
road  cess  has,  therefore,  not  been  stipulated 
for,  the  column  for  ''  Road  Cess  "  should  be 
omitted.  The  same  ruling  will  apply  to  the 
column  for  *'  revenue  assessed." 


A.  MoPTET,  Esq.,  c.b. 


Alterations  in  Board's  Rules,  p»  341* 

No.  3. 

Tnk  following  alterations  have  been  made 
in  clause  16,  section  i,  page  341,  Board's 
Rules : — 

After  the  words  "  on  account  of "  in  line 
2,  insert  "  trust  and  attached  estates,  and." 

For  the  words  **  Court  of  Wards  "  in  lines 
6,  7,  substitute  '*  Commissioner.'' 


Lays  down  Form  for  District  Officers  in  report' 
ing  annually  the  Result  of  Inspection  of  the 
Stock  of  Ganja, 

No.  6. 

With  reference  to  clause  25,  section 
17,  Chapter  V.,  page  79  of  the  Board's 
Rules,  District  Officers  are  requested  to 
observe  in  future  the  following  form  in 
reporting  annually  the  result  of  inspection 
of  the  stock  of  Ganja  in  their  respective 
districts. 

2.  Add  after  the  word  '' possible  "  in  line 
4  of  clause  25,  page  79,  Board's  Rules,  cited 
above,  the  words  *'and  the  result  reported 
to  the  Commissioner  in  form  3 4 A,  Appen- 
dix A." 

3.  The  Member  in  charge  has  reason  to 
believe  that  District  Officers  are  not  suffi- 
ciently careful  to  inquire  into  the  condition 
of  Ganja  warehouses.  Their  attention  is 
therefore  drawn  to  clause  20,  section  17, 
Chapter  V.,  page  78  of  the  Board's  Rules, 
and  they  are  requested  to  submit,  as  soon  as 
possible,  a  statement  of  the  Ganja  warehouses 
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ID  their  respective  dlstricti.  Thii 
should  contain  a  description  of  each  ware- 
bouse,  and  should  show  hov  it  is  conSracted, 
and  whether,  in  tiie  opinion  of  the  DiUrict 
Officer,  Ganja  stored  in  it  is  "  secured  ag&iut 
fraud  or  depredatioQ," 
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Prtscribti  Rule  for  Hit  guidaitce  of  Amraimg 
OHictrs-mith  reference  lot  he  A  isesnutidamdrr 
Ait  Vlll.of  i8j2  of  Fersoni  ha-oing  Uatitt 
of  Rs.  l,oi>o,  or  more  or  leii  ihan  R:,-.t-' 

No.  7- 

To    remove    misapprehension.    :is>^:^=.L; 

officers  are  informed  thai  if  a   ;  '-■ 

asscssod   under  AA  XU.  of    i>-i    ~.s    t-. 

income  of  Rs.  i.ooo,  or  above    R~         . :   r.? 
j  must  be  assessed  under  Aft    VI. !  .:-i 

at  the  same  rate.     If  he  was  ai>s<:^^cd  txii 
I  year  ondor  Rs.  i.ciqo,  be  mnat  be   assocrf 

to  be  onaiMssablic  this  year..    If  he  -rutu 
I  afseaaed  at  all  under  last  jenr'aAa    bcmiT 

be  assessed  this yearaccording  to  it;  ^k:.;; 
'  of  income  for  such  period  as  ib<^    _<   'la-.n 

may  direct. 


V.  H.  SCHALCH,  ESLj. 

1 

Erratum  in  C.  0.  No.  3  of  JiJj  iSjj 

Erutl'm. 

For  "  section  6,"  in  Circular  Order  No. 
j  3  of  July  1873,  read  "  Section  5." 


i,$.4,  Ut.  XII.  of  Bidet  at 
pagt  195. 


CL.\isa  i»,  section  4,  Chapter  XIL  at 
page  195  of  the  Board's  Rnles  is  hereby 
rescinded. 


V.  H.  SiTHALCH,  Esq.,  and 
A.  MosiY,  Esq.,  c.b. 


Issues  revised  Instructions,  in  i 
previous  Rules  regarding  Uiesi 
ofsuppleme--  --—  ''■''■ 
Allotments. 


Budget  Estimates  and  extra 


No.  9- 

GoviRNMKWT  has  reooDlIy  saBCtioood  cer- 
tain  changes  in  the  preo«dwe  to  be  adopted 
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tlie  submission  and  disposal  of  applications 
local  officers  under  the  orders  of  the 
for  extra  budget-allotments ;  and  as 
e  is  reason  to  believe  that,  owing  to  the 
meagreness  of  the  information  supplied  by 
sections  5  and  6  of  Chapter  II.,  Board's  Rules, 
the  powers  and  duties  of  the  several  author- 
ities concerned,  in  relation  to  supplementary 
Insdget-estimates  and  extra  allotments,  are  not 
generally  understood,  the  Board  take  the  pre- 
sent opportunity  of  issuing  revised  instructions 
iyo  the  subject,  in  supersession  of  the  sections 
eX>ove  alluded  to.  For  those  sections  the 
following  will  accordingly  be  substituted  : — 


Section  V. — Extra  and  Supplementary 
Budget-allotments. 


The  budget-estimates  of  local  offices  for 
any  particular  year  being  prepared  and  sub- 
mitted in  the  middle  of  the  previous  year,  emer- 
gencies not  unfrequently  arise  which  have 
not,  and  could  not  have,  been  provided  for. 
It  may  also  happen  that,  through  inadvertence 
or  the  non- receipt  of  the  necessary  informa- 
tion, duly  sanctioned  charges  are  omitted 
from  a  budget-estimate. 

2.  In  the  latter  case  the  omission,  if 
brought  to  light  at  a  sufficiently  early  period, 
may  be  supplied  by  the  submission  of  a  sup- 
plementary estimate,  to  the  preparation  of 
which  all  the  rules  and  conditions  under  which 
the  regular  budget  is  drawn  up  apply.  Such 
supplementary  estimates  will  usually  be  re- 
ceived by  the  Board  up  to  the  end  of  Novem- 
ber; but  local  officers  should,  by  carefully 
preparing,  within  the  prescribed  time,  com- 
plete estimates  of  expected  expenditure,  pro- 
vide, as  far  as  possible,  against  the  necessity 
for  the  sub  mission  of  suppleme  n  tary  esti  mates, 
as  they  cause  trouble  both  in  the  Board's  and 
the  Accountant- General's  office.  After  the 
end  of  November,  no  such  estimates  can,  in 
any  case,  be  admitted. 

3.  Should  the  necessity  for  making  a  dis- 
bursement during  the  year  budgetted  for 
come  to  light  after  the  period  within  which 
a  supplementary  budget  can  be  submitted, 
an  extra  budget-allotment  must  be  applied 
for  in  the  form  given  below,  together  with 
the  necessary  application  for  departmental 
sanction.  The  same  course  should  be  adopted 
in  all  cases  in  which  a  disbursement,  for 
which  no  budget-provision  has  been  made. 
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becomes  necessary  during  the  year  then  cur- 
rent— 
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4.  The  report  containing  this  double  ap- 
plication must  be  submitted  to  the  Commis- 
sioner, who  will,  if  departmental  sanction  has 
been  already  accorded,  or  if  he  considers  that 
it  should  be  accorded,  to  the  work  on  which 
the  money  is  to  be  spent,  forward  the  report 
to  the  office  of  the  Board  in  the  proper 
department  with  his  remarks,  and  at  the 
same  time  send  a  copy  of  the  budget-applica- 
tion only  to  the  Accountant-Generars  office. 
This  copy  will  be  forwarded  by  the  Account- 
ant-General  to  the  Board,  with  information 
in  regard  to  the  head  in  the  provincial 
budget  under  which  funds  are  available  to 
meet  the  required  expenditure.  With  the 
Commissioner's  and  the  Accountant-Gene- 
ral's reports  before  them,  the  Board  will  be 
able  to  form  a  judgment  on  the  merits  of  the 
application,  arid  will  reject  or  forward  it  to 
Government  as  may  seem  proper. 

5.  In  all  cases  in  which  it  may  appear 
from  the  Accountant-General's  report  that 
the  expenditure  can  be  defrayed  from  funds 
available  under  the  same  sub-head  of  the 
provincial  budget,  the  Bpard's  reference  to 
Government  will  be  for  departmental  sane- 
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tion  only,  the  transfer  of  a  charge  from  one 
detailed  heading  to  another  within  a  sab- 
head  being  within  iheir  coni^petence.  Should 
it  appear  to  be  necessary  to  transfer  a  por- 
tion of  a  grant  to  a  sub- head  to  which  it 
does  not  properly  belong,  the  orders  of 
Government  will  be  necessary  for  such  trans- 
fer, as  well  as  for  departmental  sanction  to 
Ihe  work. 

6.  These  rules  in  no  way  supersede  the 
necessity  for  submitting  applications  for  de- 
|>artmental  sanction  to  previously  unsanction- 
ed works,  provision  to  meet  the  cost  of 
Vhich  exists  in  the  budget  of  the  office  by 
which  the  expenditure  is  to  be  incurred." 

In  section  II.,  clause  I.,  for  the  words 
**  classes,"  "  departments,"  "  and  sections," 
kubstitute  **  tnajor  heads,"  "  minor  heads," 
Und  "  sub-heads,''  respectively. 


A.  Money,  Esq.,  c.b. 


Further  Rule  added  to  Rules  at  page  ui  regard- 
ing Deposit  of  Cash  Securities  in  District 
Savings  Banks, 

No.  lo. 

The  following  addirion  is  made  to  clause 
10,  section  5,  Chapter  VI.  at  page  121  of  the 
Board^s  Rules  : — 

Cash  securities  are  to  be  placed  in  deposit 
in  District  Savings  Banks,  provided  the  maxi- 
mum amount  of  security  of  an  officer  does 
not  exceed  Rs.  five  hundred. 


Explains  Government's  Rules  of  April  iSyj  re- 
garding the  Assessment  of  Persons  under  Act 
Vin.of  iii']2. 

No.  II. 

Any  person  assessed  under  Act  VIII.  of 
187J,  whether  he  was  assessed  uncier  Act  XII. 
of  1871  or  not,  is  liable,  on  appeal,  to  have 
the  assessment  increased  under  sections  3 1 
and  32  of  the  Act.  The  last  sentence  of 
paragraph  16  of  the  Supreme  Government's 
Rules  of  19th  April  1872  refers  to  the  original 
assessment  only. 


Dravds  attention  to  High  Court  C.  O,  of  j8th 
June  i8y2  regarding  the  Paper  to  be  used  for 
adhesive  Stamps  under  the  Court  Fees  Act, 

No.  12. 

The  attention  of  District  Officers  is  drawn 
to  the  Circular  Order  No.  22,  dated  28th 
Tune  1872.  of  the  High  Court,  Fort 
William,  published  at  page  ty  of  the  Ca/- 


cutta  Gazette^  dated  24th  ultimo,  n 
the  paper  to  be  used  for  adhesive 
under  (the  Court  Fees)  Act  VII,  of  187a 

2.  It  will  be  seen  that  paragraph  2  cf  te 
above  Circular  Order  authoritatively  decides 
the  size  and  price  of  the  paper  required  to  be 
used  ;  but  as  the  Superintendent  of  Stadonor 
has  reported  that  the  description  of  the  piper 
in  his  stock  is  double  the  size  required  by 
the  High  Court  order,  the  Member  in  chazge 
has  ruled  that  the  paper  should  be  cot  to  tbe 
size  required  at  the  different  Treasuries  iztslaff 
of  at  tlie  Stationery  office.  Accordinglr  ihe 
Superintendent  has  been  instructed  to  Kift 
out  whole  sheets  of  the  paper,  and  infon&ed 
that  the  price  of  each  half  sheet  at  ibe 
Treasury  before  issue  will  be  one  pice. 
Local  Officers,  at  their  discretion,  mar  eithet 
cut  the  paper  themselves  or  let  the  vendon 
do  so. 

3.  District  Officers  are  requested  to  take 
the  same  kind  of  care  of  the  paper  now  under 
notice  as  they  do  of  stamped  paper. 


Issues  Instructions  for  the  Preparation  cfRe^ 
turns  Nos.  jjA^  2jBt  and  jjC  under  Ajt  VIII, 
of  i8y2. 

No.  13. 

To  prevent  delay  in  the  submission  to  Gov- 
ernment of  the  Board's  Returns  under  Aa 
VI 11.  of  1872,  for  the  half-year  ending  30th 
September  1872,  the  following  instmctioDS 
are  issued  for  the  guidance  of  officers 
concerned  in  the  preparation  of  Returns 
Nos.  23A,  23B,  and  23C. 

2.  Return  No,  2jA. — Columns  2  and  3 
of  this  Return  should  agree  class  by  class 
with  columns  6  and  7  of  Return  No,  VI-A 
for  September  1872.  Column  4  should  show 
half  the  amount  shown  in  column  5,  and 
should  tally  with  column  8  of  Return  No. 
VI-A.  Column  5  of  this  Return  and  colnmn 
9  of  Return  No.  VI-A  should  tally.  Column 
7  should  tally  with  column  13  of  Return  No. 
VI-A.  This  column  will  include  all  payments 
made  whether  on  account  of  istorand  instal- 
ment. Column  8. — The  actual  balance  ont- 
standing  should  be  shown  in  this  column.  In 
the  column  of  Remarks  should  be  entered, 
opposite  each  class,  the  amount  paid  volun- 
tarily on  account  of  the  and  instalment. 

3.  Return  2jB. — ^The  instructions  for 
the  preparation  of  Return  23A  should  be 
followed  in  the  preparation  of  this  Retam, 
which  should  be  prepared  from  Raster  No. 
I-A 
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4.  Return  2^0. — Column  2  should  show 
t-he  number  of  servants  of  Companies,  kc, 
•w  bo  have  paid  up  to  the  date  of  the  submis- 
slOQ  of  the  Return,  and  column  3  should 
^IrtOW  the  amount  paid  by  them.  Government 
O-fficials  should  not  be  shown  in  this  Return. 

5.  Fractions  of  an  anna  should  not  be 
shown  in  any  of  these  Returns. 

5.  If  ihe  last  two  Returns  are  blank,  the 
fart  should  be  reported  at  the  lime  Returns 
>fc».  VI^A.  and  13A  are  submitted,  which 
sliould  not  be  later  than  the  18th  October 
E  873.  Otherwise  ihey  should  be  submitted 
CMi  the  same  date. 


SEPTEMBER  187Z. 


V.  S.  ScHALCH,  Esq. 


Erratum  %n  C.  O.  No.  t  of  April  iSjt,  line  5. 
Ebratum. 

Iv  Circular  Order  No.  1  of  April  1871, 
line  5,  expunge  the  words  "number  and," 
and  insert  "  receipt  o£"  after  "  date  of." 


Wilh  reference  to  Government  Resolution  of 
lath  July  1873,  calls  on  Officers  to  submit 
in  good  lime  budget-demands  for  Expendi' 
lure  for  Improvtmenl  of  Government 
Estates. 

No.  1. 

It  has  been  ruled*  by  the  Government  of 
••  Resolution  No.  iioo,  India,  Financial  De- 
dated  the  i3th  July  1S7J.  partment,  that  in  fu- 
tate  the  expenditure  to  be  incurred  on  ac- 
count of  considerable  undertakings  for  the 
improvement  of  Government  estates  must  be 
budgetted  for  like  any  other  works. 

3.  Under  inst'uction  from  Government, 
the  Member  in  charge  requests,  therefore,  that 
local  officers  will  "  send,  up  budget- demandi 


for  such  works  for  the  ensuing  year  in  good 

time,  after  consulting  Public  Works  Bepart- 
ment  officers,  and  procuring  necessary  details. 
Such  expenditure  will  be  imperial,  and  will 
be  kept  apart  from  provincial  estimates." 

3.  It  is  presumed  that  in  most  dislricts 
the  budgets  for  1873-74  will  have  been  sub- 
milted  before  the  receipt-  of  these  orders,  but 
charges  to  be  admitted  under  the  Govern- 
ment Resolution  above  alluded  to  may  be 
included  in  supplementary  budgets,  which  are 
now  receivable  up  to  the  end  of  November 
next. 


No.  z. 


With  reference  to  para.  1  of  ibe  revised 
settlement  rules,  which  have  been  circulate 
with  orders  No.  419  B.,  dated  34th  July, 
1872,  section  9,  Chapter  VIII.,  page  15+ 
of  the  Board's  Rules,  is  hereby  cancelled. 


No  3. 

In  clause  5,  Chapter  II.,  section  10  at 
page  31  of  the  Board's  Rules,  for  the  words 
"  at  the  commencement "  in  line,  t,  substitute 
the  words  "  on  the  last  day." 


possession  of  island,  -jihethtT  channelbefor. 
able ornotlhroughovtthi year ,  being  merely 
temporary. 

No.  4. 

The  following  is  added  as  clause  SB  at 
page  184,  Board's  Rules  :— 

"Possession  assumed  under  the  last  pre - 
"ceding  rule  should  be  merely  temporary, 
"  until  it  has  been  ascertained  whether  at 
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"  not  the  channel  round  the  island  is  fordable    by  the  District  Officers  in  view  of  the 


''throughoat  the  year.  If  the  channel  be 
''  found  to  be  not  so  fordable,  the  land  should 
"  be  considered  the  property  of  Government, 
"  and  should  be  settled/' 


A.  Money,  Esq.,  c.b. 


Lays  down  Form  of  Explanations  to  he  submitted 
at  the  close  of  each  Year  rega  rding  the  In  crease 
or  Decrease  in  the  Sales  of  each  description  of 
Stamps* 

No.  5. 

In  recently  submitting  to  Government  the 
Administration  Report  on  the  Stamp  Depart- 
ment for  the  official  year  1871-73,  the  Mem- 
ber in  charge  found  it  necessary  to  record 
the  following  remarks : — 

^  Notwithstanding  the  special  instructions 
*'  issued  by  the  Board  to  District  Officers  in 
''Circular  Order  No.  8  of  September  1869, 
"  the  explanations  regarding  the  fluctuations 
"  in  the  revenue  furnished  to  the  Superintend- 
''  ent  of  Stamps  by  local  officers  have  gene- 
"  rally  been  found  very  insufficient,  so  much  so 
''that  the  Superintendent  reported  his  in- 
"  ability  to  supply  for  the  Annual  Report  the 
"reasons  of  increase  and  decrease  in  the 
"  respective  districts.  More  stringent  orders 
"will  now  be  issued  to  District  Officers  to 
"furnish  their  explanations  at  the  close  of 
"  each  year  in  a  form  to  be  specially  pre- 
"  scribed  by  the  Board,  and  to  submit  copies  of 
"  those  explanations  to  the  Board." 

3.  It  was  apparent,  in  most  instances,  upon 
reference  to  ^e  original  returns  rendered  to 
the  Superintendent  of  Slamps,  that  the  ex- 
planations offered  by  Treasury  Officers  had 
been  sent  on  without  any  examination  or 
revision  such  as  nought  to  have  been  made 


at  their  disposal  of  ascertaining  fall  pizta- 
culars  of  all  causes  of  fluctaation  in  tk 
stamp  revenue  in  their  respective  districts, 
which  Government  expect  to  be  pn^pedy 
and  fully  explained. 

3.  District  Officers  are  now  specianyi^ 
quested,  in  continuation  of  para.  2  of  Cir- 
cular Order  No.  8  of  September  \^^  to 
give  their  careful  attention  to  the  snbzmwi 
of  intelligent  and  complete  explanatioH  in 
the  monthly  returns  sent  to  the  Superintend- 
ent of  Stamps,  regarding  any  increase  or 
decrease  in  the  sales  of  each  descriptkn  of 
stamp.  To  secure  uniformity,  the  Member 
in  charge  desires  that  the  explanations  at 
the  close  of  each  year  be  submitted  in  the 
undernoted  form : — 


DssfRiPTioN  OF  Stamp. 


Amount  or 
Dccreai 


Increase. 


Btiei  lar 

of  Caose. 


AdhesivCp  including  Re> 
ceipt,  Revenue,  Share 
Transfer,  Foreign  Bill, 
and  Customs  Stamps. 

Hoondie  or  Bills  of  Ex- 
change, including  Bills 
of  Lading  Stamps. 

Judicial,  including  bi> 
color  and  adhesive, 
"  Court  Fees"  Stamps. 

Non-judicial,  including 
bi -color  non-judicial, 
(^istomsand  Salt  Bond 
Wa^te  Land  Deed,  and 
Sulphur  and  Arms 
License  Stamps. 


Rs. 


Rs. 


One  copy  should  be  sent  direct  to  the 
Superintendent  of  Stamps,  and  another  to 
this  office,  to  which  a  Quarterly  Return,  in 
the  same  form,  should  also  be  submitted 
through  the  Commissioner.  No  copy  of  the 
*'  Quarterly"  Return  is  required  for  the  Sn* 
perintendent  of  Stamps,  to  whom  monthlj 
returns  are  furnished. 
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Errata  in   Circular  Orders  Nos,  to  and  11  of 

August  18'j  2, 

Errata. 

Above  Circular  Order  No.  to  of  August 
fSf2y.  add  "  V.  H.  Schalch,  Esq.,"  and  be- 
ptre  "A.  Money,  Esq.,  c.b.,"  and  above 
Circular  Order  No,  11,  enter  "  A.  Money, 
Esq.,  c.b." 


V.  H.  Schalch,  Esq. 


Expunges  Return  No,  XIII,  from  List  of 

Returns. 

No.  6. 

As  all  settlements  now  require  the  sanction 
of  the  Board  of  Revenue,  Return  No.  XIII. 
IS  no  longer  necessary,  and  should  be  ex- 
punged from  the  "  List  of  Returns"  at  page 
262  of  the  Board's  Rules. 


Alterations  in  para,  18,  section  t,  page  341, 
Board's  Rules, 

No.  7. 

In  the  first  line  of  para.  i8,  section  1, 
page  341,  Board's  Rules,  substitute  the  words 
*•  monthly  accounts  current "  for  the  words 
**  monthly  bills,"  and  expunge  the  last  clause 
in  the  para,  beginning,  "and  an  account 
current,  &c." 


and  305  of  the  Board's  Rules,  substitute  the 
following  :  — 

I  do  hereby  certify  that  I  have  personally 

counted  the  stamps 
•  NoT8--"/;^„^"*tur«8^     in  store  art  the  Sud- 

amount  m  words  and  figures.       ^^^  ^^  ^^^  ^^^^_ 

ters  Station  of  the  District,  on  the 

,  the  actual  value  of  which 
is  Rupees*  ,  and  that  the  Rules 

prescribed  in  Chapter  XXI.  of  the  Rules  of 
the  Board  of  Revenue  are  duly  observed  in 
the  District. 

I  also  hold  similar  certificates  as  to  the 
stamps  at  all  sub-divisions  in  the. district 
having  been  counted  by  the  ofiicers  con- 
cerned on  the  dates  as  per  margin,  the  ac- 
tual value  of  which  is  Rupees* 

I  further  certify  that  I  have  compared  the 
balance  as  shown  by  this  account  with  the 
balance  shown  in  the  memorandum  at  foot 
of  the  Monthly  Cash  Account  of  this  office 
for  and  that  they  agree.     (Where 

they  do  not  agree,  substitute,  "  and  that  they 
disagree  to  the  extent  of  .     I  am 

inquiring  into  the  cause  of  this  difference.") 

N,  B, — In  districts  where  there  are  no 
sub-divisions,  the  words  in  italics  in  para. 
I,  and  the  whole  of  para.  2,  of  the  above 
form  of  certificate,  are  to  be  omitted. 


A.  Money,  Esq.,  c.b. 


Addition  in  Circular  Order  No,  ^  of 
August  last. 

No.  8. 

.  After  the  words  "  this  year "  in  line  7  of 
Circular  Order  No.  7  of  August  last,  insert 
the  words  "  upon  his  income  during  the  year 
"ending  31st  March  1872  {pide  column  4  of 
*'  Form  C  prescribed  in  Financial  Resolution 
"No.  2887  of  19th  April  1872),  provided 
**  that  in  the  case  of  a  person  first  becoming 
"  chargeable  under  this  part  within  the  year 
**of  assessment,  or  within  the  year  next 
"  before  such  year,  he  may  be  assessed." 


Substitutes  new  form  of  Certificate  in  Chapter 
XXI,,  section  2,  clause  5,  of  Board's  Rules, 

No.  9. 

For  the  present  form  of  certificate  in  Chap- 
ter XXL,   section   2,  clause   5,   pages  304 


Circulates  Government  Ruling  sanctioning  re- 
fund of  Stamp  Duty  uohen  estimate  of  the 
assets  of  an   estqte  exceeds  duty  which  has 
been  paid  under  Court  Fees  ASt, 

No.  10. 

In  continuation  of  Circular  Order  No.  11 
of  April  1872,  the  following  orders  of  the 
Government  of  India,  Financial  Department, 
No.  2025,  dated  Simla,  the  15th  August  1872, 
addressed  to  the  Chief  Secretary  to  the 
Government  of  Bombay,  are  published  for 
general  information  : — 

I  am  directed  to  acknowledge  the  receipt 
of  yotir  letter  No.  3099 — 21AR,  dated  ist 
]\x\j  1872. 

2.  It  appears  that  the  Government  of 
Bombay  has  sanctioned  the  refund  of  the 
excess  stamp-duty  paid  on  Letters  of  Adminis- 
tration of  an  estate,  the  assets  of  which  were 
subsequently  proved  to  be  less  than  what 
they  had  been  estimated  to  be  at  the  time 
duty  was  paid ;  and  it  is  suggested  that  as 
the  Court  Fees  Aft,  1870,  does  not  authorize 
the  grant  of  refunds  of  stamp-duty  under 
such  circumstances,  provision  might  be  made 
by  law  to  meet  simU^ir  cases  in  future. 
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3.  In  reply,  I  am  to  say  that  the  Gover- 
nor-General in  Coancil  confirms  the  sanction 
accorded  by  the  Local  Government  to  the 
refund  of  the  excess  duty  paid,  but  that  His 
Excellency  in  Council  does  not  consider  it 
expedient  to  legislate  on  this  point  at  present. 
The  suggestion  of  the  Bombay  Government 
will,  however,  be  borne  in  mind,  whenever 
the  law  is  revised. 

4.  In  the  meantime,  the  Local  Govern- 
ments may  sanction  refunds  of  stamp-duty 
when  the  estimate  of  the  assets  of  an  estate 
is  shown  to  have  exceeded  the  amount  on 
which  the  Ad  says  that  duty  shall  be  paid, 
m.,  the  actual  value  of  the  property  in  re- 
spect of  which  the  Letters  of  Administration 
are  granted. 


Expunges    item  for    **  Discount  on    Sale    of 
Court-fee  Stamps'*   in  Budget-estimates  for 

No.  II. 

District  Officers  are  informed  that  the 
figures  entered  in  their  Budget- estimates  for 
1073-74,  now  coming  in,  on  account  of  '^  dis- 
count on  sale  of  Court-fee  stamps  *'  in  that 
year  J  will  all  be  expunged  before  transmission 
of  the  estimates  from  this  office  to  the  Ac- 
countant-General  of  Bengal ;  as,  with  refer- 
ence to  para.  6  of  the  Rules  printed  with 
the  Board's  Circular  Order  No.  8  of  June 
last,  no  discount  on  the  sale  of  Court-fee 
stamps  will  be  payable  when  those  Rules 
come  into  effect. 


OCTOBER  187a. 


V.  H.  ScHALCH,  Esq. 


Addition  to  clause  18 ^  section  i,  page  jj 

of  Rules. 

No.  I. 

Thx  following  addition  is  made  to  clause  1 8, 
section  I9  page  35  of  the  Board's  Rules: — 

"  The  Government  Pleader  should  furnish 
every  pleader  appointed. under  thia  rule  with 
a.vakalutnama." 


Circulates  Government  Orders  regarding  Offi' 
cers  under  Court  of  Wards  not  being  Govern- 
ment Servants t  &c. 

No.  2. 

The  following  orders  are  published  for 
communication  to  establishments  employed 
under  the  Court  of  Wards  ; — 


•*  The  Lieuienant-Govcrnor has  been rkased 
to  decide  that  officers,  under  the  Cc»n  of 
Wards  are  not  to  be  considered  as  Gep^crD- 
ment  servants,  unless  they  are  GovemmcBl 
officers  lent  to  Wards  Estates. 

•*  His  Honor,  however,  obsen'es  thai  ia 
fit  cases  men«  who  have  long-and  well  served 
Courts  of  Wards,  may  be  admitted  to  the 
examination  of  candidates  for  Civil  appotoi- 
ments  by  special  permission,  under  ciaose 
(^),  Rule  3  of  the  Native  Civil  Service  Exa- 
mination Rules." 


Circulates  Goiternment  Instructions  regurHmg 

counterfeit  Coins. 

No.  5. 

With  reference  to  clause  ib^  Chapter  IL, 
section  12,  at  page  32  of  the  Board's  Rnks, 
the  attention  of  Treasury  Officers  is  draws 
to  the  accompanying  Circular  No.  2068, 
dated  the  28th  August  last,  issued  by  the 
Government  of  India,  in  the  Financial  2>e- 
partment  The  instructions  therein  contained 
should  be  carefully  attended  to. 

CIRCULAR  No.  2068, 

Government  of  India,  Finascul 
Department, 

Mint  and  Currsnct. 

To  THE  SeCRBTART  TO  THE  GoVSRKJUaCT 

OF  Bengal. 


Simla,  the  28th  August  i8y2. 


Sir, 


In  forwarding  to  you  a  copy  of  the  papers 

Utter  from  the  Mint  ^^^  [^  ^  margin. 
Master,  Calcutu,No.  45S,  I  amr  directed  to  re- 
dated  the  19th  July,  and  quest  that,  with  the 
Its  enclosures.  .v-*-™* ;««:#*-     ^e      ti* 

permission  of  His 
Honor  the  Lieutenant-Goyemor,  you  will  be 
good  enough  to  arrange  for  counterfeit  coins 
being  sent  to  the  Calcutta  Mint  whenever 
it  can  be  done  with  the  consent  of  the  ten- 
derers. 

I  have,  Ac, 

(Sd.)    D.  Barbour, 
Ofg^  Under -Secy,  to  the  Govt.  0/ India. 


Substitutes  new  Rule  for  second  clause.  Rule 
16,  section  /,  regarding  the  Annual  Budgets 

No.  4. 

The  following  has  been  substituted  for  the 
second  clause  of  Rule  16,  section  i,  page 
341,  Board's  Rules : — 


iiSr*^] 


ttetimu 
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An  Annual  Budget,  in  the  form  of  Table 
VI.,  Return  No.  13,  headings  II.  to  XVL, 
based  on  the  actual  expenditure  of  previous 
years,  with  a  separate  Statement  of  Ways 
and  Means  in  the  form  prescribed  below, 
will  be  prepared  and  submitted  for  the  sanc- 
tion of  the  Commissioner : — 

Statement  of  Ways  and  Means  to  accompany 

Budgets. 

(i.)  Estimated  balance  in  hand  on  ist 
April  18     . 

(2.)  Add  Estimated  Receipts  as  in  Bud- 
get. 

(3.)  Deduct  Estimated  Expenditure  as  in 
Budget. 

(4-)  Probable  Balance  on  ist  April  18     . 

Items  entered  in  this  Budget  will  belong 
to  one  of  these  three  classes. 


A.  Money,  Esq.,  c.b. 

States  the  Changes  which  have  been  made  in  the 
Selling  Price  of  Ahkarry  Opium  from  ist 
January  1873. 

No.  5. 

The  following  changes  have  been  made, 
under  the  sanction  of  Government  in  the 
selling  price  of  abkarry  opium,  with  effect 
from  the  ist  of  January  1873  : — 


Division.        District. 


Selling  Price, 
per  Seer, 

Present,  Sanctioned, 

Rs.       Rs. 


Balasore 


22 


25 


\ 


22 


24 


'J 


22     23 


22 


to  damp,  the  sheets  of  stamps  becoming 
firmly  fixed  together  by  the  gum  on  the  back. 
2.  To  prevent  similar  loss  in  future,  all 
District  Officers  are  enjoined  to  take  extra 
precautions  to  preserve  the  adhesive  stamps 
supplied  to  them  from  damp.  The  present 
stocks  should  be  carefully  examined,  and 
dried  when  necessary,  and  the  place  where 
they  are  stored  should  be  always  kept  pro- 
perly dry.  The  sheets  also,  as  far  as  possi- 
ble, should  be  kept  face  to  face,  and  never 
back  to  back. 


1.  Orissa 

2.  Burdwan  ..^ 

3.  Presidency.  Kilji^tri^t^ 

4.  Rajshahye..  I 

5.  Chittagong.J 

6.  Orissa       ...  Cuttack  and 

Pooree 

7.  Dacca  •  |  All  districts) 
0.  Assam  ...  j  > 
9.  Cooch  Behar  Julpigoree  J 

10.  Bhaugulpore    Purneah      ...20 

2.     The  selling  price  in  the  remaining  districts 
will  remain  as  at  present. 


Cautions  Officers  to  be  careful  0/ Adhesive 

Court 'fee  Stamps. 

No.  6. 

In  a  case  recently  reported  to  the  Member 
in  charge,  a  large  number  of  adhesive  Court- 
'^  stamps  are  said  to  have  been  rendered 
quite  unfit  for  use  through  careless  exposure 


Prohibits  Re'employment  of  a  late   Income-tax 

Clerk. 

No.  7. 

GuNGA  Narain  Banekjek,  late  iiK:ome*tax 
clerk  at  Jehanabad,  in  the  district  Of 
Hooghly,  has  absconded  to  avoid  his  trial 
under  a  charge  of  fraud,  and  general  notice 
is,  therefore,  given  that  he  may  not  be  else- 
where- re-employed  in  any  capacity  under 
Government. 


Directs  Sub-Divisional  Officers  to  manage  the 
Excise  in  accordance  with  Government  Ot" 
ders  cited. 

No.  8. 

Agreeably  to  the  orders  of  Government, 
the  Member  in  charge  directs  that,  in  all  dis- 
tricts where  the  Sub-Divisional  system  has 
been  introduced,  the  Officers  in  charge  of 
Sub-Divisions  shall  in  future  manage  the 
Excise  within  their  jurisdiction  in  accord- 
ance with  the  following  instructions  embo- 
died in  para.  5  of  Board's  letter  to  Govern- 
ment, No.  39  of  27th  January  1863,  *  copy 
of  which  was  circulated  wiih  Board's  Circu- 
lar No.  13,  dated  i6ih  March  1863. 

2.  The  system  here  prescribed  is  already 
followed  in  some  districts ;  as  regards  other 
districts  where  it  will  now  be  introduced, 
the  Commissioners  concerned  are  requested 
to  report  to  this  office  the  date  from  which 
it  comes  into  effect. 

"  I  would  make  the  Darogahs  and  their 
establishments  subordinate  to  the  Sub-Divi- 
sional Officer,  who  should  be  as  strictly 
responsible  for  the  administration  of  this 
portion  of  the  duties  of  his  Sub-Division 
as  for  ever}'  other.  But  I  would  not  mul- 
tiply work,  and  burden  the  Sub-Divisional 
Establishment  by  making  the  Sub-Divi- 
sional Officer's  records  distinct  from  the  Ab- 
karry Darogahs.  The  Darogah  should  not 
send  up  to  the  Sub-Divisional  Officer  state- 
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ments  and  reports  to  be  recorded  there, 
and  a  copy  made  for  transmission  to  the 
Sudder  Office.  The  Abkarry  Darogah's 
office  and  records  should  be  the  office 
and  records  of  the  Sub-Divisional  Officer. 
Applications,  reports,  and  orders  should 
pass  between  the  Sub-Divisional  Officer 
and  the  'Abkarry  Darogah,  just  as  they  do 
between  the  Sub-Divisional  Officer  and  his 
Serishtadar  or  Nazir.  Statements  drawn 
up  by  the  Abkarry  Darogah  should  be  ex- 
amined, corrected,  passed,  and  submitted  to 
the  Sudder  Office  by  the  Sub-Divisional 
Officer,  just  as  if  they  had  been  drawn  up 
by  his  Serishtadar,  and  the  record  of  all 
this  should  be  in  the  Abkarry  Cutcherry 
only.  This  plan  would  obviate  any  com- 
plaints of  additional  work  thrown  on  the 
Sub-Divisional  Establishment. 

"  The  Deputy  Collector  at  the  Sudder  Sta- 
tion in  charge  of  the  Abkarry  Department 
and  Income-tax  should  receive  all  returns 
and  statements  direct  from  the  Sub-Divi- 
sional Office  ;  they  should  be  compiled  and 
aggregated  in  his  office,  and  he  should  be 
responsible  for  pointing  out  to  the  Collector 
any  irregularity,  slackness,  or  objectional 
practice  in  the  Sub-Divisions ;  he  would  be 
the  Officer  whom  the  Collector  should  con- 
sult in  all  general  questions  affecting  the 
whole  District.  But  the  Sudder  Deputy 
Collector's  authority  to  issue  instructions 
direct  to  the  Sub-Divisional  Officers  should 
be  confined  to  matters  connected  with  the 
drawing  up  of  Statements.  He  should  also 
have  the  power  of  calling  for  information  on 
any  point,  as  he  would  be  answerable  for  the 
consistent  working  of  details  all  over  the 
District.  All  general  arrangements  which 
the  Sudder  Station  Deputy  Collector  might 
resolve  to  introduce  would,  if  approved,  be 
communicated  to  Sub-Divisional  Officers 
through  the  Collector." 


NOVEMBER  1872. 


V.  H.  ScHALCH,  Esq. 


fers  of  ministerial  officers  having  bee&docoo- 
linued. 


Cancels  clause  i6,  section  3  of  Rules  regarding 
periodical  transfer  of  Ministerial  Officers. 

No.  I. 

Clause   16,   section  3,  page   175  of  the 
Board's  Rules,  is  cancelled,  periodical  trans- 


Alterations  in  clause  iJt  pag'e  42  ofB^ris 

Rules. 

No.  2. 

The  following  alterations  should  be  mide 
in  clause  12,  page  43  of  the  Board's  Rules  :— 

After  the  word  "Government,"  in  fine 
2,  add  "  or  to  the  Court  of  Wards  ;"  fix  Ac 
words  "  the  Government,"  in  line  6,  snbisite 
"  such  ; "  after  the  word  "  Govemmciit,"  ia 
line  16,  add  "  or  the  Court  of  Wards ; "  ad 
after  the  word  **  Statement,"  in  the  20th  line, 
add  "  in  two  parts,  one  including  Goven- 
ment,  and  one  Wards'  cases/' 


Requires  insertion  in  Return  No.  XX.  ofddtes 
on  which  Fines  under  Act  XX.  of  i%^en 
levied. 

No.  3. 

Thb  Member  in  charge  has  nodceA  ^ 
the  dates  on  which  fines  under  Act  XX.  d 
1848  are  levied  are  frequently  omitted  fniai 
Return  No.  XX.,  column  lo.  District  Ofi- 
cers  are  requested  to  be  careful  to  av<nd 
such  omissions  in  future. 


A.  MoNSY,  Esq.,  c.b. 


Issues  instructions  regarding  Assessment  of 
Income-tax  under  Act  VIII.  of  t8j2. 

No.  4. 

Under  the  orders  of  Government,  the  fol- 
lowing instructions  are  issued  for  the  giud- 
ance  of  officers  engaged  in  assessments  of 
income-tax  under  Act  VIII.  of  187a  :— 

In  calculating  the  net  profits  of  Joint 
Stock  Companies  under  section  10  of  the 
Indian  Income-tax  Act  (VIII.  of  1873),  an 
abatement  may  be  allowed  on  account  ol 
taxes,  local  rates,  and  cesses  paid  by  soch 
Companies. 

No  abatement,  however,  should  be  allowed 
on  account  of  any  income-tax  previously 
paid  by  any  such  Companies. 
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V.  H.  ScHALCH,  Esq. 


Addition  to  Circular  Order  No.  i  of  November 

No.  5. 

In  Circular  Order  No.  i  of  November 
1872,  after  the  words  "Act  XXVII.  of 
"  1860/'  in  (he  aixth  linOi  insert  the  words 
**  limited  to  such  portions  of  the  property 
/*  of  the  estate  as  consists  of  the  Govern- 
"ment  Securities  which  it  is  proposed  to 
«  sell. " 


How  column  18,  Table  /.  of  Return  No.  A'F/., 

should  be  filled  up. 

No. "  6. 

As  there  appears  to  be  sopae  misconception 
iQ  respect  to  the  mode  of  filling  up  column  x8, 
Table  I.  of  Return  No.  XVI.,  District  Officers 
are  hereby  informed  th^t  that  colun^n  should 
9how  arrears  that  may  remain  unpaid  ^fter 
an  estate  is  exeppted  from  sale,  and  such 
arrears  only.  Arrears  remaining  unpaid  on 
the  last  day  of  payment,  but  paid  before 
exemption,  should  not  be  i^qtered. 


Substitutes  new  clauses  for  clause  la-jc  and 
le^rg,  section  12^  Chapter  11,  of  Rules  Re- 
gardin^  Coinage. 

No.  7. 

The  following  orders,  issued  by  Govern- 
ment, are  substituted  for  clauses  la,  i3,  ir, 
If,!/  and  ig,  sectiox^  12,  Chapter  II.,  at 
p^c  3 2  of  the  Board's  Rules  : — 

itf.  When  any  silver  coin,  purporting  to 

t)e  coined  and  issued  under  the  authority  of 

toe  Government  of  India,  is  tendered  to  any 

of  the  officers  authorized  by  this  notification 

to  act  under  section  16  of  the  Indian  Coinage 

Act,  1870,  who  has  reason  to  believe  it  to  be 

cbuhterfeit,  or  to  have  been  reduced  in  wejght 

.ptberwise  than  by  reasonable  wearing,  he 

>nust  cut  and  break  §uch  coin,  and,  tender 

aection  16  of  the  said  Act,  return  the  pieces 

to  the  person  tendering  the  coin. 

^  VoU  XVIII, 


i^.  When  any  rupee  or  half-rupee,  pur- 
porting to  be  coined  aud  issuec^  under  the 
authority  of  the  Government  of  India,  is 
tendered  to  any  svich  officer*  who  has  reason 
to  believe  it  to  h^ve  Ipst  by  reasonable  wear- 
ing more  than  two  per  cent,  in  weight,  he 
must  put  or  brealf  such  coin,  and,  at  the 
option  of  the  person  tendering  the  coin, 
return  to  him  the  piece?,  or  retail  them 
and  pay  to  him  their  value  at  the  rate  of 
one  rupee  for  one  hundred  and  eighty  grains 

Troy  weight. 

« 

If.  A  quarter-rppeq,  or  an  eighth  of  a 
rupee,  tendered  to  such  an  officer,  must, 
under  section  1 3  of  the  Act,  be  accepted  as 
legal  tender  for  a  fraction  of  a  rupee,  even 
though  it  have  lost  by  re^pnable  wearing 
more  tljan  two  per  cei^t.  jn  yreight. 

id.  If  by  reason  of  the  obliteration  of 
the  device  upon  it,  or  for  any  other  cause, 
any  quarter-rupee,  or  eighth  of  a  rupee,  that 
shall  come  into  the  possession  of  such  an 
officer,  shall  appear  to  him  to  be  unfit  for 
further  circulation,  it  is  not  to  be  cut  or 
broken,  bat  must,  whatever  be  its  weight, 
be  withdrawn  from  circulation  and  dealt 
with  in  the  manner  prescribed  in  clause  le. 
But  quarter-rupees  and  eighths  of  a  rupee 
are  not  to  be  withdrawn  from  circulation  if 
they  appear  to  be  otherwise  fit  to  circulate, 
only  because  they  have  lost  by  reasonable 
wearing  more  than  two  per  cent,  in  weight. 

le.  The  pieces  of  coin  cut  or  broken,  and 
paid  for  under  clause  ib,  and  the  coin  with- 
drawn from  circulation  under  clause  i^,  must 
be  sent  by  the  first  convenient  opportunity 
to  the  Master  of  the  Mint  at  Calcutta. 
Meanwhile,  the  actual  sura  paid  for  the  cut 
or  broken  pieces,  and  the  nominal  value  of 
the  coin  withdrawn,  must  be  entered  in  the 
i^tatement  of  the  cash  b^Unce  of  the  officer 
who  has  received  them,  as  "  uncurrent  coin." 
Upon  their  receipt  at  the  Mint,  the  Master 
of  the  Mint  will  give  credit  for  them  at  the 
same  values,  and  any  loss  incurred  in  their 
recoinage  will  be  a  charge  of  the  Mint. 


Additions  fo  clause  4^  page  lyg,  Board's  Rules, 

No.  8. 

After  the  words  •*  real  property,"  in  the 
last  line  but  one  of  clause  4*  page  I97f 
Board's  Rules,  xt^i^   "ap4   3houW   take 
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immediate  possession  of  such  property  on 
the  part  of  Government."  At  the  end  of 
the  same  clause,  add  *'  Should  the  Col- 
lector's action  be  opposed  by  any  person  actu- 
ally In  possession,  he  must  desist  from  occu- 
pying the  property,  and  report  the  circum- 
stances with  his  opinion  in  regard  to  the  pro- 
priety of  instituting  a  suit  for  the  establish- 
ment of  the  right  of  Government." 


Addition  to  clause  ^^  section  2,  Chapter  XXV L^ 
page  JS^t  Board* s  Rules, 

No.  9. 

Aftkr  the  words  "issue  of  the  notice/' 
clause  5,  section  2,  Chapter  XXVI.,  page 
35s,  Board's  Rules,  insert  the  words  'Mn  the 
"  Government  Gazeite." 


How  Searching  Fees  are  to  be  credited 

in  future. 

No.  10. 

As  under  Financial  Resolution  No.  669, 
dated  29th  June  last,  searching  fees  are 
no  longer  credited  to  imperial  revenue,  Dis- 
trict Officers  are  requested  to  exclude  them 
from  Table  V.,  heading  F  oi  Return  No.  X., 
and  from  the  Land  Revenue  Registers  and 
Cash  Accounts,  and  to  credit  them  in  future 
as  miscellaneous  receipts  in  the  Provincial 
Service  Day  Book. 


How  Treesy  Houses,  &c.,  standing  on  land  re- 
quired  for  public  purposes  are  to  be  valued. 

No.  II. 

As  under  section  3,  Aft  X.  of  1870,  trees, 
houses,  and  other  immoveable  things  standing 
on  land  under  acquisition  for  public  purposes, 
are  included  in  the  definition  of  the  word 
"land,"  the  value  of  such  things  should 
always  be  included  in  the  Collector's  estimate 
of  the  market  value  of  the  land,  and  the 
additional  compensation  under  section  42  of 
the  Act  should  be  paid  on  the  lump  sum. 
When  a  case  is  referred  to  the  Civil  Court 
for  adjudication,  the  Collector  should,  if 
necessary,  move  the  Court  to  adopt  the  form 
of  valuatton  nbove  specified. 


Areas  in  columns  2  to  5,  Part  I  A^t  of  Rgtmm 
No,  41B  to  be  given  in   Acres   and  S^\ 
Miles, 


No.   1 2. 

Thi  areas  in  columns  2  to  5  of  PW  I  A-i 
of  Return  No.  41B,  should  be  given  in 
as  well  as  square  miles. 


A.  MoNST,  Esq.,  c.b. 


Court^fee  Labels  to  be   cancelled  at  the  time 

they  are  affixed. 

No.  13. 

A  QUSSTtoN  having  been  submitted  as  to 
the  time  when  the  labels  used  to  denote  the 
Court-fees  on    such   documents  as  copies, 
certificates,  &c,,  which  are  in  the  first  instance 
issued  by  a  Court  or  Collectorate  office,  sfaould 
be  cancelled  r.  e,,  whether  thej  sbouJd  be 
cancelled  by  the  Courts  at  the  time  of  issoing 
the  documents,  or  at  the  time  of  fiEng  die 
same — it  has  been  ruled  by  the  GovemaiieriL 
of  India,  in  the  Financial  Department,  that 
the  Courts  and  officers  are  to  cause  the  labels 
affixed  to  documents  issued  by  them  and 
liable  to  a  fee  under  the  Act  to  be  cancelled 
at  the  time  that  they  are  a  fixed. 

The  foregoing  ruling  is  published  for  the 
information  and  guidance  of  Divisional  and 
District  Officers,  who  are  requested  to  see 
that  the  orders  of  Government  are  invanabfy 
carried  out. 

As  a  temporary  measure t  allows  a  Discount  of 
one  anna  per  rupee  to  Stamp-vendors  for 
sale  of  Court'fee  Adhesive  Stamps. 

No.  14. 


With  advertence  to  Circular  Order  No.  n 
of  August  last,  District  Officers  are  informed 
that  Government  has  sanctioned,  as  a  tempo- 
rary measure,  the  payment  of  discount  of  one 
anna  per  rupee  to  stamp-vendors   for   the 
sale  of  the  paper  now  to  be  used  for  the 
Court-fee    Adhesive    Stamps.      In     letting 
vendors  of  stamp  paper  know  this,  it  should 
also  be  explained  to  them  that  when  the 
new  rules  for  the  sale  of  Court-fee  Labels 
ihrough  salaried  vendors  come   into   fcHre^ 
all  unsold  paper  then  in  their  hands  will  be 
taken  back  at  the  price  paid  for  it  to  die 

Collector. 


] 
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Th&  Hon'bLE  V.  H.  SCHALCH. 


Prescribes  form  of  rC'Conveyance  of  grants  of 
waste  land  (to  be  added  as  Form  L  at  page  36$ 
of  Board's  Rules). 

No.  I. 

Thi  following  Form  of  re-conveyance  of 
grants  of  waste  land  is  added  as  Form  L  at 
page  365  of  the  Board's  Rules,  and  is  to  be 
used  when  grants  hypothecated  for  redemption 
or  purchase-money  remaining  unpaid  are 
fully  redeemed — 

This  Indenture  made  the     day  of 
1873  between  the  within-named  Secretary  of 
State  for  India  in  Council  of  the  one  part, 
and  the  within-named 

of  the  other  part,  witnesseth  that  in  con- 
sideration of  the  sum  of  Rs.  to  the 
said  Secretary  of  State  for  India  in  Council 
paid  by  the  said 

on  or  before  the  execution  of  these  presents 
in  full  satisfaction  of  all  principal  moneys  and 
interest  secured  by  the  Indenture  secondly 
within  written  and  the  receipt  whereof  the 
said  Secretary  of  State  for  India  in  Council 
doth  hereby  acknowledge,  and  therefrom 
acauit  and  release  the  said 
and  his  heirs,  representatives,  and  assigns. 

The  said  Secretary  of  State  for  India  in 
Council  doth  in  virtue  of  all  powers  and 
authorities  enabling  him  in  that  behalf,  and 
so  far  as  he  lawfully  can  or  may  by  these 
presents  grant  and  convey  unto  the  said 

his  heirs,  representatives,  and  assigns, 
all  and  singular  the  lands  and  premises  com- 
prised in  and  granted  or  otherwise  assured 
by  the  said  Indenture  secondly  within  written 
or  expressed  so  to  be^  to  have  and  to  hold 
the  lands  and  premises  hereby  granted  or 
expressed,  so  to  be  unto  and  to  the  use  of 
the  s^d  his  lieirs, 

representatives,  and  assigns,  freed  and  ab- 
solutely discharged  from  all  principal  moneys 
and  interest  secured  or  intended  to  be  secured 
by  the  said  Indenture  secondly  within  written 
and  all  claims  and  demandson  account  thereof, 
and  the  said  Secretary  of  State  for.  India  in 
Council  doth  hereby  for  himself  and  his  suc- 
cessors covenant  with  the  said 
his  heirs,  representatives,  and  assigns,  that  he. 


the  said  Secretary  of  State  for  India  in  Coun- 
cil, hath  not  at  any  time  done  or  executed,  or 
knowingly  8u£Fered,  or  been  party  or  privy  to 
any  act,  deed,  or  thing,  whereby  the  lands  and 
premises  hereby  granted  and  conveyed  or 
expressed  so  to  be,  or  any  of  them,  or  anv 
part  thereof  are,  is,  can,  or  may  be  impeached^ 
charged,  or  incumbered  in  title,  estate,  or 
otherwise  howsoever.  In  witness  whereof 
the  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and 
year  first  above  written. 

^Signed,  sealed,  and  delivered,' 
for  and  on  behalf  of  the  Se- 
cretary of  State  for  India  in 
Council,  by 

by  order  of  the  Lieutenant- 
Governor  of  Bengal,  in  the  pre- 
sence of 


Draws  attention  to  Financial  Department  Notu 
fication  exemptingfrom  stamp-duty  unauthen* 
itcated  copies  of  settle ment^records  furnished 
to  landholders  and  cultivators. 

No.  2. 

The  attention  of  all  Officers  in  the  Re- 
venue Department  is  invited  to  the  Noti- 
fication of  the  Government  of  India,  in  the 
Financial  Department,  No.  1906,  published 
in  the  Gazette  of  India^  under  date  the  9th 
August  last,  page  764,  exempting  from 
stamp-duty  unauUienticated  copies  of  settle* 
ment-records  furnished  to  landl^lders  and 
cultivators. 


Suspends  until  further  orders  the  submission  of 
Keturn  No.XIL  regarding  settlements;  directs 
that  Board* s  ordersbe  cited  in  columns 4and^f 
Table  II.  of  Return  No,  X,,  dfc. 

No.  3. 

As  the  power  of  confirming  settlements 
has  been  withdrawn  from  the  local  officers, 
and  as  all  settlements  and  re-settlements  are 
now  reported  to  the  Board  for  confirmation, 
the  submission  of  Return  No.  XII.  to  this 
office  is  hereby  suspended  until  further  orders. 

In  cases  in  which  entries  in  columns  4  and 
5,  Table  II.  of  Return  No.  }C.,  appear  In 
consequence  of  settlements  which  hi^ve  been 
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sanctioned  by  the  Board,  the  number  and  dale 
of  the  Board's  orders  should  be  cited  in 
explanation  bf  those  entries.  When  such 
entries  are  due  to  new  settlements  made  in 
ahticipalion  of  sanction,  as  directed  in  para.  9 
of  the  Settlement  Rales,  communicated  with 
ihe  Board's  endorsement  No.  4198  of  24th 
July  last,  the  fact  should  be  stated ;  when  to 
any  other  cause,  circumstances  should  be 
fully  explained. 


Adds  further  paragraph  to  Instructions  for  the 
acquisition  of  land  for  public  purposes. 

No.  4- 

The  following  Is  added  as  para.  20A  of 
the  Instructions  for  the  acquisition  of  land 
for  public  purposes  :— 

*•  As  soon  as  an  award  has  become  final, 
the  Collector  should  give  effect  to  any  abate- 
ment of  revenue  which  may  have  been 
determined  on  in  connection  with  it,  whether 
any  delay  does  or  does  not  occur  in  the  pay- 
ment to  the  parlies  concerned  of  that  portion 
of  the  compensation  awarded  which  is  pay- 
able  in  cash." 


loss  may  accrue  to  the  State,  the  attentioB  of 
local  officers  is  called  to  clause  9A,  page  357, 
Board's  Rules,  which  is  hereby  modified  is 

follows  t —  ,^ 

For  the  words,  In  lines  3  and  4»  'ttat 
which  the  State  may  be  able  to  claim  m  the 
way  of  royalty  from  mines  discovered  op 
'*land  which  is  private  property,"  sobstitote 
"  that  of  the  demand  of  the  Sute  to  a  roywly 
"  from  any  mines  on  the  land  so  sold." 


i( 
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The  Hon'ble  V.  H.  Schalch  and 
A.  Money,  Esq.,  c.  b. 


Amount  to  he  refunded  from  each  deposit  nam* 
ber,  &rc„  to  be  stated  in  all  future  applfcatw^ 
for  refund  of  deposits  of  more  than  3  jetrs 
standing. 

No.  7. 

District  Officers  are  requested  to  state,  in 
sill  future    applications    for    the   refund  d 
deposits  of  more  than  three  years'  standing, 
the  amount  that  is  to  be  refunded  ixom  each 
deposit   number,   and    also    the    amoant  or 
balance  of  the  deposit  as  per  Register. 


Addition  to  paragraph  16  of  the  Instructions 
under  Act  X.  of  i8jo» 

No.  5. 

THE  following  has  been  interpolated  after 
the  word  "law"  in  line  5  of  paragraph  16  of 
the  Insttuctions  under  Act  X.  of  1870  :— 

"  Should  the  land  to  be  occupied,  or  any 
"  portion  of  it,  bekmg  to,  or  be  in  the  posses- 
**  sion  of,  Government,  the  personal  notice 
"  required  by  the  law  should  be  served  on 

the  chief  local  representative  of  the  depart- 

Aient  Interested." 


A.  Money,  Esq.,  c.  b. 


t( 


Draws  attention  to,  and  modifies,  clduse  gA, 
page  357,  Board's  Rules^  reserving  right  of 
Government  to  Remand  a  royalty  from  mines 
on  land  sold. 

No.  6. 

A  CASE  having  recently  occurred  in  which 
a  tract  of  waste  land  was  sold,  without 
reservation  of  the  right  of  Government  to 
deniand  a  royalty  on  any  mineral  products 
which  might  be  found  on  it,  whereby  actual 


Warns  Officers  to  guard  against  the. forgery  of 
adhesive  Court'fee  Stamps. 

No.  8. 

Certain  attempts  to  forge  the  Adhesive 
Stamps  lately  issued  for  the  purpose  of 
denoting  Court  fees  have  been  recently 
brought  to  light,  and  the  Member  in  charge 
now  calls  the  earnest  attention  of  all  Dis- 
trict Officers  to  the  risk  of  fraud  arising  from 
the  greater  facility  with  which  such  Stamps 
can  be  forged,  in  comparison  with  impressed 

Stamps. 

Large  quantities  of  these  Adhesive  Stamps 
are  daily  presented  in  payment  of  process 
fees,  and  very  seldom  come  under  the  actual 
obs*vation  of  the  head  of  a  Revenue  Court. 
Attempts  to  use  forged  stamps  are  more 
likely,  therefore,  to  occur  in  connection  with 
this  mode  of  using  Stamps  than  with  any 
other.  Every  head  of  a  Court  in  which  such 
fees  are  paid  by  Stamps  is  desired,  in  fuinrc, 
to  call  for,  from  time  to  time,  papers  which 
have  been  so  stamped,  and  to  satisfy  himself 
thoroughly  by  personal  examination  that  the 
Stamps  used  in  his  Court  are  genuine. 
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' 


The  Hon'ble  V.  H.  Schalch. 


Shows  how  Interest  on  current  Demands  of  Rent 
should  appear  in  Return  No.  jt. 

No.  9. 

In  the  preparation  of  future  Return  No. 
31,  District  Officers  and  Commissioners  are 
requested  to  see  that  interest  on  current 
demands  of  rent — 1.  e,,  on  instalments  not 
paid  when  they  fall  due,  but  paid  within  the 
year — is  shown  in  column  2  or  10  (as  the 
case  may  be)  of  Table  I.,  and  that  any 
difference  between  columns  10  and  23,  which 
may  result  from  this  practice,  is  explained 
in  the  separate  explanation  sheet. 

Similarly,  interest  on  arrears  of  rent 
should  appear  in  columns  3  and  1 1  of  Table 
I.,  tests  4  and  1 1  being  satisfied  by  an  expla- 
nation on  the  separate  sheet. 

Interest  which  may  have  accrued  during 
the  year  on  debts  due  to  and  by  the  estate 
should  be  added  to  column  3  of  Tables  III. 
and  IV.  respectively,  and,  if  paid,  to  the  cor- 
responding columns  of  realization. 


A.  Money,  Esq.,  c.b. 


Draws  Attention   to   Government  Notification 
regarding  Practice  of  Post-dating  Hoondees. 

No.  10. 

The  Board  of  Revenue  has  been  directed 
by  the  Government  to  draw  attention  to  the 
notification  by  the  Financial  Department,  No. 
1264,  dated  28th  July  1871,  in  which  it  was 
pointed  out  that  the  practice  of  post-dating 
hoondees  or  bills,  in  order  to  evade  payment 
of  stamp  duty,  was  illegal;  and  that  any 
person  making,  signing,  issuing,  or  (except 
as  provided  in  section  26  of  the  General 
Stamp  Ad,  1869)  accepting,  endorsing,  pay- 
ing, or  receiving  payment  of  any  such  post- 
dated bill,  was  liable  to  the  penalties  pro- 
vided in  section  29  of  the  Stamp  Act. 

2.  The  Government  has  reason  to  believe 
that  the  practice  6f  post-dating  hoondees 
still  continues,  and  that  a  considerable  amount 
of  revenue  is  in  this  way  lost.  District 
Officers  are,  therefore,  instructed  to  watch 
carefully  against  any  such  practice,  and  to 
institute  prosecutions  in  all  cases  in  which 
convictions  can  be  obtained  under  section  39 
of  the  General  Stamp  Act. 


f^^ 
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BRIEF  NOTES  OF  ENGLISH  CASES.* 


%tirm  of  iotb$. 


Feb.  22. 


HARVEY  V,  FARQUHAR. 
bnatto  propter  Nuptias'^FoffeHure  on  Dt* 


vorce. 


In  this  case,  the  Law  Peers  refosed  to 
turb  on  appeal  the  rale  which,  though  se- 

had  been  long  established  and  approved 

[by  the  highest  legal  authorities  in  Scotland, 

tely,  that,  where  either  a  husband  or  a 

was  divorced  for  adultery,  the  guilty 
bty  should  forfeit  all  dona/tones  propter 
\tias. 


April  19. 

MARTELLI  v.  HOLLOWAY. 

;  Rule  against  Perpetuity — Remoteness — 

Personalty,  ^ 

^HRRE  a  testator  had  so  expressed  hicn- 
|F  as  to  show  that  the  vesting  of  his  person - 
r  was  to  occur,  not  with  the  first  tenant- 
fail  to  the  realty  who  attained  21  (for 
1  might  indefinitely  postpone  the  vesting), 

with  the  first  tenant-in-tail  who  took  the 

ty  by  purchase  and  attained  21,  it  was 
that  the  vesting  of  the  personalty  so 

ricted  would  occur  within  a  limited  time, 
would  not  violate  the  rule  against  per- 

lity,  but    would   be  strictly    within    its 

^ration. 


order  to  obtain  a  colorable  excuse  for  using 
the  name  of  that  place  on  his  labels,  and  so  to 
deprive  the  appellants  of  a  portion  of  their 
profits  as  the  sole  makers  of  Glenfield  starch. 


April  32* 

ATTORNEY-GENERAL  v.  CAMPBELL 

AND  OTHERS. 

Succession  Duty, 

Where  the  title  to  certain  residuary  pro- 
perty vested  long  ago  in  the  testator's  children, 
but  the  property  was  not  to  be  enjoyed 
by  them  till  the  happening  of  a  certain 
event,  viz.,  the  death  of  an  annititant,  upon 
the  death  of  the  annuitant,  the  property  was 
held  to  have  come  to  the  children  as  a  suc- 
cession; and  as  the  death  of  the  ar.nuitant 
took  place  after  the  period  fixed  for  the 
commencement  of  the  Succession  Duties  Act, 
the  succession  duty  was  ordered  to  be  de-  ^ 
ducted  from  the  fund. 


(l^quitg. 


M.  R. 


April  18. 


DIXON  tr.  MUCKLESTON. 


'  April  19. 

fOTHERSPOON  and  another  v.  CURRIE. 
!  Trade'Mark, 

IkPPELLANTs  complained  that  respondent 
I  infringed  their  trade-mark  for  their  well- 
Own  starch  by  getting  up  a  small  manufac- 
f  at  Glenfield,  which  is  the  name  of  a 
pe  in  Renfrewshire,  ^nd  putting  the  word 
enfield  "  vtry  prominently  in  the  address 
gave  on  the  labels  of  their  packages, 
this  view,  their  Lordships,  reversing  the 
ision  of  L.  J.  James,  concurred,  holding 
\  be  clear  that  the  respondent  had  acted 
mghout  malo  animo,   and   that  he   had 
ply  taken  the  small  building  at  Glenfield  in 


Equitable  Mortgage  —Deposit  of  Title-deeds-- 

Priority, 

In  this  case,  an  incumbrance  created  by  a 
deposit  of  indentures  dated  in  1774,  and  a 
memorandum  of  charge,  was  held  to  have 
priority  over  a  subsequent  incumbrance  creat- 
ed by  a  deposit  of  deeds  bearing  later  date 
and  a  memorandum  of  charge. 


M.  R. 


KIMBER  V.  BARBER. 


April  18. 


Principal  and  Agent — Secret  Benefit — Account- 
ing/or Promts — Rescission  0/ Contract, 

On  the  17th  January,  defendant  informed 
plaintiff,  who  was  anxious  to  procure  shares 
in  a  certain  company,  that  he  thought  he 
could  obtain  264  shares  for  him  at  3/.  per 
share,  and  at  plaintiff's  request  undertook  to 
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inquire  and  see  whether  they  could  be  ob- 
tained. On  the  19th  January,  he  told  plaint- 
iff that  he  had  bought  the  shares  for  him  at 
3/.  per  share,  and  plaintiff  paid  the  price  and 
took  a  transfer  of  the  shares.  Plaintiff  hav- 
ing subsequently  learnt  that  defendant  had 
bought  the  shares  in  his  own  name  on  the 
17th  January  at  3/.  per  share,  filed  his  bill 
praying  that  defendant  might  account  for  the 
profit  he  had  made,  or  that  the  sale  might  be 
aet  aside.  It  appeared  that  plaintiff  had  sold 
300  of  the  shares,  but  the  vendees  were  will- 
ing to  re-transfer  the  shares  purchased  by 
.them,  and  that  the  remaining  64  were  still 
in  plaintiff's  possession.  The  M.  ^.  held 
that  the  first  part  of  the  relief  sought  could 
not  be  given,  as  it  would  be  in  effect  making 
a  new  contract  between  the  parties ;  that  the 
proper  relief  was  to  set  aside  the  whole  trans- 
action, but  that,  as  the  plaintiff  had  sold 
part  of  the  shares,  and  the  purchasers  were 
not  before  the  Court,  this  relief  could  not  be 


given. 


V.  C.  M. 


April  18. 


In  re  EUROPEAN  ASSURANCE 
SOCIETY. 

Motion  to  stay  Partial  Proceedings  in  a  Wind' 
ing-up  —  Want  of  jurisdiction  —  Inexpe^ 
diency. 

In  this  case  the  V.  C.  was  of  opinion  that 
he  had  no  jurisdiction  under  s.  98  of  the 
CompanifB9  Act,  1862,  to  m^ke  any  order  for 
a  partial  stay  of  proceedings  in  a  winding-up ; 
but  that,  even  if  he  had,  it  would  be  inexpe- 
dient to  stay  some  of  the  proceedings  until 
af|er  th^  passing  of  an  A^  of  Parliament 
which  might  never  receive  the  assent  of  the 
Legislature. 


V.  C.  B. 


April  18. 


WIGMORE  V.  WIGMORE. 


Will — Construction — Gift  to  class  of  Children — 
.  i/y •  said '"^  Children. 

Wh|rb  a  testator  left  his  property  to 
trustees  upon  trust  to  permit  his  wife  to 
take  the  rents  until  her  death  or  second 
marriage,  and  upon  trust,  after  her  death  or 
second  marriage  to  divide  the  property 
amongst  ail  his  children  who  should  be 
"  then  "  living,  1.  ^.,  at  the  death  or  second 
marriage  of  his  widow,  it  was  held  that, 
though  there  might  be  an  inconsistency 
between  this  and  the  following  clause,  the 


will  must  be  conscrued  as  the  testator  had 
said,  and  that  the  widow  and  children  of  1 
son  who  died  before  the  date  of  the  wilfj 
were  not  entitled  to  participate  in  the  rents.  ' 


L.  J.  J. 


ApSfLiy. 


HAIGH  V.  KAYE. 


Voluntary  Conveyance  —  Resulting'  Trusi'* 

Statute  of  Frauds.  I 

Plaintiff  conveyed  an  estate  to  defai> 
ant  in  fee  in  consideration  of  a  certain  as.  . 
No  purchase- money  actually  passed  6t)B   \ 
defendant,  the  sum  stated  to  have  beeo  pstf 
having  been  previously  handed  by  plaiodf    | 
to  defendant  in  order  that  he  might  repaj  it 
as  a  nominal  consideration  for  the  debt  I^ 
fendant,  having  paid  plaintiff  several  saos 
on  account  of  the  rents,  now  claimed  to  bold 
the  estate  discharged  of  the  tmstf.   Huot- 
iff  having  filed  a  bill  praying  that  (fdeoif- 
ant  might  be  declared  a  trustee  forhim,arK/- 
t)rdered   to  re-cbnvey    the   estate  id  ^\^^ 
defendant  in  his  answer  stated  that  plunufi 
had  conveyed  the  estate  to  him  fearing  as 
adverse  decision  in  a  suit  in  ChanceiT  to 
which  he  was  a  party,  and,  under  anar^2ng^ 
ment.  that    defendant    should    account  10 
plaintiff  for  the  rents  until  defendant  conld 
make  arrangements  for  paying  the  purchase- 
money,  which  arrangements  bad  been  aft&- 
wards    finally  made.    L.   J.    Jambs  vookl 
not  allow  the  Statute  of  Frauds  to  be  pleaded 
to  cover  a  fraud,  and  in  granting  the  decla- 
ration  prayed  for,  directed   an  account  to 
be  taken  of  all  sums  paid  on  account  of  the 
rents  Qr  property  expended  by  defendant  in 
permanent  improvements. 


T 


i^nxsmnvi  lalu- 


C.P. 


April  j^ 


WARREN  V.  WILDEE. 


Master  and  Servant^^Injury  tB  Servant   tkfW^ 
Negligence  of  Master — Explosion  of  Gas. 

In  this  case,  the  Court  held  that  there  ^ 
evidence  of  negligence  on  the  part  of  tbfi 
master,  whereby  an  explosion  of  gas  took 
place,  and  the  servant  was  seriously  injured, 
to  go  to  the  Juiy. 
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^   C  Bi  April  19^ 

ALEXANDER  «>s.  CAMPBELL. 
Marine      Insurance     Association  —  Condition 
Precedent   (Undertaking   hy  Mortgagee    or 
Assignee    to  pay    calls)  —  Equitable  relief 
granied* 

Wherk  the  15th  rule  of  a  ship  insaiance 
policy  effected  by  V  provided  that  no  mem- 
ber, tdorrgagee,  or  assignee,  whose  share  in 
the  ship  insured  shall  be  wholly  of  partly 
mortgaged  or  assigned  to  another  person, 
shall  have  any  claim  by  virtue  of  the  policy, 
Mr  shall  any  assignee  of  such  policy  have  a 
claim  to  any  loss  or  dainage,  nalese,  ppevious 
to  such  lo»s«ar  damage,  such  meanber,  mort- 
gagee, or  assignee,  shall  have  undertaken  to 
'  covenwit  to  |»y  ail  calls ;  atid  V  mtOt  a« 
equitable  deposit  »f  the  p^tcy  with  plamtiff 
by  whom  the   payment  for  calls  had   been 
made :  plaintiff  was  held  entitled  to  the  bene- 
fit of  the  insurance. 

V.  C.  M.  Apwl  ^. 

Inre  I^^)IA&  LONDON  LIFE  AS^RANCE 

COMPANY. 

Life  Assurance  Company— Transfer  of  business 
— Annuitants — Novation  of  Contract. 

The  V.  C.was  of  opinion  that  the  Com- 
pany had  no  power  to  transfer  annuitants  to 
another  Company  without  their  consent  signi- 
fied by  some  positive  and  unequivocal  act. 
la  tbift  case  petitioner  had  never  acquiesced^ 
but  had  distinctly  refused  his  acquiescence ; 
and  atthough  hte  had  received  his  own  annuity 
from  the  latter  Society  for  several  years,  that 
did  nol  eetali^slt  a  novatton  of  coott act»  since 
he  might  well  have  supposed  tbey  were  act- 
ing as  agents  for  the  former  Society. 


M.  R. 


Apiiil  2fl. 


SHEARMAN  w.  BJllTISH  EMPIRE  MUTUAL 
UFE  ASSURANCE  COMPANY. 


Mortgage  of  PoHcf -^Bankruptcy  of  Mortgagor 
-^irfund  of  Premium  paid  by  Mortgagofr 
ofteur  Bunkruptoy* 

T  F  took  o«  a  policy  <m  his  own  life, 
aad  aft^r  effecting  m  equltttble  mortgage  of  it 
with  pkimfff  became  bankrtrpt,  but  ntHwith- 
landing  the  bankmptcy,  continued  to  pay  the 
premimns  thet^on.  In  a  stiit  bought  by 
plamiffl  on  T  Fs  death,  the  M.  R.  held  that 
Wainttff  was  entitled  \x>  the  poficy-montys, 
feut  nmst  refund  to  T  P's  representatife 
•»  premftitts  paid  by  T  P  stlbseqaently  to 
the  bankruptcy,  together  with  interest. 

Vol.  XVIII. 


BANKRUPTCY.  Aj^rm.  2*. 

Ex-pofie  REED  ^  STEEL. 

in  fw  TWEDDEtL. 

Bankruptcy^^Assignmtent  of  Debtor* s  Property 

•^Advance. 

In   October     1869,    T    contracted    with 
J  &  Co.  for  the  building  of  two  iron  sailing 
ships  (the  yuno  and  the  JupiUr)  for  7,000/,, 
the  money  to  be  paid  on  tne  completion  of  the 
vessels,  half  in  cash  and  half  in  acceptances  of 
T  in  VOL  months.    The  Juno  was  completed 
in  April  1870,  and  was  paid  for  according  to 
the  agreement,  the  drafts  on  T  being  dated 
23rd   April.    The  Jupiter  was   completed 
in  June,  and  paid  for  similarly,  the  drafts  on 
T  being  dated  20(h  June.    On  25th March T 
entered  into  another  contract  with  J  &  Co.  for 
the  building  of  a  screw  steamer,  the  Stephen- 
iOns,  at  &  cost  not  exceeding  19,350/.,  T  pay- 
ing 5,400/*  for  the  engines  and  also  supplving 
the  outfit;   payment  on.  completion  half  in 
cash  and  half  in  T's  acceptances  at  six  months 
for  the  balance,  after  deducting  the  price  of 
the  engines  and  outfit.     In  October  1870,  J 
and  Co.,  at  T's  request,  retired  his  accept- 
ances for   2',50o/.   about  to  fall   due  in  re- 
spect of  the  SUphensonSt  and  T  also  asked 
them  to  renew  for  one  month  the  bills  for 
3,500/.  due   in   respect  of  the    Juno,  and 
ci&'&tt^  as  a  security  the  engines,  boflers;  and 
omfit  then  nearly  ready  to  be  put  on  board 
ihe  ^ttphensom.    On  the  2&th  October  1870, 
an  agreemrent  was  accordingly    made,    by 
which  T   gave  J  &  Co.  a  lien  on  the  en- 
gines, bo'rlers,  and  outfit.    On  ist  November, 
T  sold  the  Sttphensom  for  24,000/..,  which 
snm,  less  3,600/.  deposit-money  wWch  had 
been  received  by  T,  was  paid  to  J  A  Co.,  and 
letained  by  them  in  satisfoctlon  of  thefr  ac- 
count with  T.    T  was  adjudged  a  bankrapt 
in  January  1871,  and  trustees  wefeapjK)?nted 
in  February.    The  bills  for  2,500/.  given  by 
T  in  payment  for  the  Juno  became  due  in 
26th  October  1870,  and  T  being  unable  to 
p)ay  them,  they  were  paid  by  J  &  Co. :  Held 
that  the  assignment  of  26th   October  was 
valid,  and  that  j  &  Co.,  by  payment  of  the 
bills  due  in  respect  of  the  Juno,  had  made  a 
substantial  advance  to  the  bankrupt  at  the 
datfet  of  the  assignment. 


^..a^it^tt^^^^ 


v»c.  a 


April  23. 
PITT  Of.  PiTT. 

"i^ill— Condition  precedent  to  Gift, 

Whsbx   ii  tettatriz    gave   Mrs.    W    an 
annttity  to  Wng  ui>  »  child,  and  A  tht 
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child's  death  to  Mrs.  W  herself,  and  Mrs. 
W,  on  the  death  of  the  testatrix,  declined  to 
take  charge  of  the  child,  and  the  child  was 
placed  ander  the  care  of  another  person,  and 
died,  the  V.  C.  held  that  here  there  was  a 
condition  precedent  to  the  gift,  and  that  as 
Mrs.  W  had  refused  to  perform  the  condi- 
tion, she  was  not  entitled  to  the  gift. 


V.  C.  B. 


April  23. 


HEWITT  w.  J ARDINE.  ' 


Will — Construction—Hotchpot. 

Ik  this  case,  a  gift  of  a  house  by  deed  made 
to  a  daughter  some  years  before  her  father's 
will  was  held  not  to  be  a  payment  by  way  of 
portion  to  her,  so  as  to  bring  the  value  of  it 
into  hotchpot  before  her  issue  (she  being 
dead)  took  their  share  under  the  distribution 
of  the  fund. 


V.  C.  W.  April  23. 

TAYLOR  w.  CARTWRIGHT. 

Family  Arrangement-^Release  by  i  Married 
Woman-^RecitaL 

Whekk  a  release  executed  in  pursuance 
of  a  family  arrangement  by  a  married 
daughter  contained  a  recital  that  her  mother, 
during  her  lifetime,  advanced  to  the  daughter 
with  the  daughter's  husband's  privity  and  con- 
sent, the  sum  of  400/.  in  part  of,  and  to  be 
deducted  out  of,  any  money  which  the 
mother  might  leave  bv  will  to  the  daughter, 
or  her  issue,  and  the  husband  did  not  execute 
that  deed  :  it  was  held,  on  the  death  of  the 
daughter,  that  the  husband  was  not  bound  by 
the  recital,  and  that  the  400/.  must  be  paid  to 
the  daughter's  children  with  interest  from 
Uieir  mother's  death. 


V.  C.  W. 


BURT  vs.  HELLYAR. 


April  24. 


Will^Construction-^Gift  of  Real  Estate  to  C 
^^Gift  over  to  Surviving  Children  or  their 
Families — Paziition, 

TssTATOR  gave  his  son  Charles  and  his 
heirs  the  residue  of  his  estate  and  effects 
after  his  mother's  death,  and  directed  that, 
in  case  Charles  should  die  leaving  no  issue, 
his  freehold  estate  should  be  equally  divided 
between    his    sturiving   children    or   their 


families.  The  widow  died  in  i86< 
Charles  died  in  1869,  a  bachelor  and 
tate.  William,  the  eldest  son,  was  th 
one  of  testator's  children  wbo  a^ 
Charles.  Testator's  other  five  childn 
deceased  Charles,  three  of  them  havi 
children.  The  V.  C.  held  that  thegi 
to  be  divided  into  four  parts,  one  betJi| 
to  William,  and  the  other  three  paits 
children  of  the  other  brothers  respectii 
joint  tenants,  and  made  a  decree  for  pi 
as  no  one  objected. 


V.  C.  B. 


Ai 


/«  r#TEIGNMOUTH  &  GENERAL  MUl 
SHIPPING  ASSOCIATION. 

Winding-up — Marine — Insurance — Um 
ed  Policy — Admission  of  Liability 

In  this  case  a  widow  was  held  end 
recover  the  amount  admitted  in  the 
of  the  Association  to  be  due  upon  a 
effected  by  her  husband  on  a  vessel  of 
he  was  part  owner,  notwithstanding-  t 
had  been  objected  that  the  widow  ha< 
taken  out  administration  to  her  husband 
nearly  two  years  after  the  order  for  wi 
up  the  Association,  and  that  the  policy  on 
the  claim  was  provided  was,  accordra 
rule  of  the  Association,  not  stamped. 


M.  R. 


Ap 


/urtfLANDCREDITCOMPANYOFIREI 

NORTH'S  CASE. 

Co  mpany — Contributory^A  cceptance 
Shares—Execution  of  Transfer* 

L  (since  deceased),  the  promoter  of  a 
pany,  caused  50  shares  in  the  Company 
transferred  by  B  to  N  without  N*s  ] 
ledge  or  consent.  L  having  afterwan 
formed  N  of  the  transfer,  1^  objected,  n 
upon  L  promised  to  transfer  the  shai 
another,  and  got  N  to  sign  a  blank  trans 
transferor,  as  also  the  transfer  from  B  to 
self,  upon  the  assurance  that  the  lattei 
necessary  to  the  carrying-out  of  the  fo 
L  signed  the  blank  trsmsfer  with  ^tt 
name  as  transferee,  and  caused  the  itkm 
be  duly  registered,  and  within  a  year 
the  execution  of  N's  transfer,  the  Coo^ 
was  ordered  to  be  wound  up.  Heu 
N's  name  could  not  be  removed  from  1 
list  of  contributories,  his  only  remedy  i 
against  L, 
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English  Cases, 


f.  R. 


(K^quitg. 


POWELL  vs,  SMITH. 


April  26. 


iecific  Performance — Agreement  for  Lease  for 

7  or  1 4  years. 

By  an  agreement  between  plaintiff  and 
^fendant,  defendant  agreed  to  grant  a  lease 

a  farm  to  plaintiff  "for  7  or  14  or 

^ars/'  but  afterwards  refused  to  grant  a  lease 

)r  more  than  7  jrears,  without  inserting  a 

>wer  for  the  defendant  to  determine  the  same 

It  the  end  of  7  years :    Held  that  plaintiff 

ras  entitled  to  a  lease  for  7  or  n  years  at  his 

^own  option. 


LR. 


April  26. 


! 


In  re  CONTRACT  CORPORATION. 
FORBES'S  CASE. 


;-  Company'^  Winding-up -^  Contributory^^Ex' 
^  ^     amination  of  Ban%  Manager  respecting  Cus» 
tomers*  Accounts, 

In  this  case  the  M.  R.  held,  upon  the  appli- 
cation of  the  Official  Liquidator  of  a  Com- 
pany  in  liquidation,  that  the  Manager  of  a 
lank,  with  whom  a  defaulting  contributory  of 
the  Company  had  a  banking  account,  was 
bound  to  attend,  and  to  produce  before  the 
examiners  all  books  and  papers  relating  to  the 
account  of  the  defaulting  contributory,  but 
not  so  as  to  disclose  the  accounts  of  any  other 
persons. 


[ 


J  /.  C.  B.  April  27. 

MACDONALD  w.  MACDONALD. 

*      India — Charitable  Legacy — Marshalling,    . 

In  this  case  the  V.  C.  held  that  there  was 

.no  ground  for  holding  that  the  practice  of 

ih^  English  Courts,  whereby  they  refused  to 

marshal  in  favor  of  charitahle  legacies,  was 

part  of  the  law  of  India. 


V.  C.  B. 


May  I. 


RAINY  ftf.  ELLIS. 


Marriage  Settlement-^Construction-^Result' 
ing  Trust — Rents  and  Profits, 

In  marriage-settlements  the  resulting^  trust 
is  not  in  favor  of  the  settlor ;  and  in  the 
construction  of  a  settlement  the  leading  prin- 
ciple to  be  followed  is  that  the  truth  and 
honor  of  the  settlement  must  be  regarded. 
In  this  case  the  marriage  took  place  on  the 
i6th  May  1867,  ^^^  in  August  1867  the  par- 
ties separated.  The  husband  had  commenced 
a  suit  for  the  restitution  of  conjugal  rights, 
which  was,  on  the  wife's  application,  dismiss- 
ed; and  although  he  alleged  a  conspiracy  on 
the  part  of  the  wife  and  her  friends  to  entrap 
him  into  a  marriage,  and  secure  his  property, 
the  wife  was  held  entitled  to  have  the  trusts  of 
her  marriage -settlement  executed  under  the 
direction  of  the  Court,  and  to  a  declaration 
that  the  rents  and  profits  of  certain  real  pro- 
perty, the  subject  of  the  settlement,  belonged 
to  her. 


V.  C.  W. 


DAVIS  vs.  PARK. 


May  2. 


American  Parol  Contract — Company — Shares 
— Possession  by  Defendant — Remote  Title  of 
Plaintiff — Inj  unction* 

Defknoant  was  agent  in  England  of  the 
United  States  Company,  for  whom  it  was  his 
duty  to  sell  and  remit  the  purchase-money  of 
their  shares.  Part  of  the  qaoney  so  remitted 
belonged  to  the  Company  as  profit,  and  of 
that  again  some  part  belonged  to  another 
party.  Defendant  had  to  pay  his  expenses 
out  of  that,  and  then  that  again  was,  as  to  an 
aliquot  part  of  it,  the  property  of  the  plaintiff. 
On  account  of  such  a  remote  title  in  the 
plaintiff,  the  Court  was  asked  to  disturb  by 
injunction  the  possession  of  the  defendant. 
The  contract  was  an  American  one,  and  all 
the  parties  to  it  were  domiciled  in  America. 
The  V.  C.  stated  that  the  Court  might  have  J 
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Brief  Notes 


Tm  WKKKLT  RtPORTSR. 


interfered  if  there  had  been  any  suggestion  of 
fraud  in  the  case,  or  if  there  had  been  any 
chance  of  damage  or  danger  to  the  shares ; 
but  that,  instead  of  that,  the  plaintiff  had 
been  most  fairly,  openly,  and  deliberately 
dealt  with  throughout.  The  application  was, 
therefore,  refused. 


C.  P. 


English  Cam,      [Vol  XT|j 


V.  C.  M.  May  4. 

In  re  BRITISH  NATION  ASSURANCE  SOCIETY. 
Sx'Parte  HENDERSON. 

Insurance  Company —  Wtndin^'Up^Remcval 
of  Voluntary  Liquidators- 

The  V.  C.  held  that  he  had  power  under 
the  Companies  Act  to  remove  voluntary  Itqtu- 
dators,  if  he  was  of  opinion  that  it  would 
facilitate  the  winding-up,  but  considered  it 
inexpedient  to  interfere  in  the  present  case. 


g» 


Common  §Lafe, 

P.  &  M.  April  30. 

IN  THE  GOODS  OF  M.  A.  HARDING. 

Administration—Deceased  Married  Woman^- 
Hushand  Survivor — Chases  in  Action  not  re- 
duced into  Possession*^Douhle  Administra- 
tion m 

In  this  case  Lofco  Pxnzanck  declined  to 
decree  administration  of  a  wife's  chose  in 
action  not  reduced  into  possession  to  their 
only  child,  without  requiring  him  to  take  out 
administration,  in  the  first  Instance,  to  his 
father  ;  observing  that  if  the  wife  survived  the 
husband,  her  choses  in  action  belonged  to 
her  or  her  next  of  kin,  and  she  might  dispose 
of  them  by  will,  unless  the  husband,  by  force 
of  his  marital  rights,  had  reduced  them  into 
possession  in  his  lifetime  ;  but  that  there 
was  no  such  principle  of  law  if  the  husband 
survived,  to  whom,  whatever  be  At  nature 
of  the  personal  estate  of  the  wife,  it  then 
belonged. 


PHILLIPS  «w.  ROUTH. 


Interrogatories^Privilege — InfomuLUn  pr^ 
cured  for  the  purpose  of  Defence, 

In  this  case  the  defendant  was  hddpmi 
leged  from  answering  inteirogatories  soul 
disclose  communications  which  had  \m 
made  to  him  (subsequently  to  the  commeBa 
ment  of  this  suit)  for  the  purpose  of  \ 
defence. 

EX.  Mai 

BRADFORD  and  anotrbk  w.  WILUAMS 

Charter^arty — Condition  Precedent-^RefM 
to  continue  Performance. 

By  a  charter-party  dated  36th  May  1S7 
which  was  to  continue  until  the  end  1 
March  1872,  plaintiffs  agreed  with  defeaM 
to  load  with  G.  or  H.  coab  tiniil  end  dSft 
tember  at  Captaisis  option;  after  Sefl» 
her  with  H.  The  employment  being  oeir 
ttftUDUS,  TiiK  Court  held  that  the  bieili 
continuity  caused  by  the  plaintiffs'  refusall 
load  in  September  was  not  matter  for  ens 
action,  but  entitled  defendant  to  refuse  I 
perform  the  charter-party  any  longer. 


P.  &  M.  Mat] 

IN  THE  GOODS  OF  W.  WAKEHAM. 

Will'^Executor  for  Property  not  named  in  A 

Will. 
Where  testator,  by  his  will,  after  givim 
several  specific  legacies,  did  not  dispose  c 
the  residue  of  his  personal  estate,  aod  ap 
pointed  his  daughter  to  be  his  executrix  fo 
all  property  not  named  in  the  wilU  I^^ 
PsNZANcs  held  that  the  Court  conld  sfl 
grant  probate  to  a  person  who  was  express) 
prohibited  from  dealing  with  the  propef^ 
which  passed  under  the  win ;  but,  that,  If  <^ 
mother  renounced,  her  daughter  migktbvH 
grant  of  administration  with  the  «tf^' 
nexed,  as  one  of  the  parties  enMef  totW 
undisposed-of  reudue. 
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